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PREFACE 


The  Negotiable  Instruments  Law  is  the  result  of  a  con- 
certed effort  on  the  part  of  several  State  Legislatures  to 
harmonize  and  make  uniform  the  rules  and  principles 
governing  the  use  of  negotiable  instruments.  It  is  now 
in  force  in  nineteen  States  and  the  District  of  Columbia 
and  the  Territory  of  Arizona,  and  is  at  present  a  control- 
ling element  in  the  commercial  transactions  of  nearly  forty 
millions  of  people  in  this  country.  It  has  been  confidently 
asserted  that  it  will  soon  become  the  law  in  all  the  States 
of  the  Union.  The  law  has  settled  many  disputed  points 
and  disposed  of  much  confusion  and  conflict  of  authori- 
ties. It  has,  in  many  States,  expressly  overruled  prevail- 
ing doctrines,  and  has  modified  or  eliminated  rules  often 
enunciated  by  leading  text-writers  and  the  courts. 

In  view  of  this  fact  it  was  planned  to  make  this  work  a 
treatise  on  the  law  of  commercial  paper  in  all  its  various 
aspects,  but  especially  with  a  view  of  considering  and 
treating  the  rules  and  principles  relating  thereto  in  con- 
nection with  the  provisions  of  the  Negotiable  Instruments 
Law.  In  consummation  of  this  plan  we  have  made  the 
sections  of  this  law  a  part  of  the  text,  and  have  exten- 
sively elaborated  thereon,  and  carefully  and  exhaustively 
discussed  correlative  and  supplemental  principles  and  doc- 
trines. But  we  have  not  confined  our  research  to  the 
authorities  found  in  the  reports  of  the  States  which  have 
adopted  the  act.  We  have  attempted  to  cover  the  entire 
field  of  the  law  of  commercial  paper,  citing  cases  from 

every  jurisdiction  and  using  the  statutes  in  their  proper 
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connection.     It  has  been  our  aim  to  make  this  work  of 
general  use  to  the  working  lawyer  and  the  student. 

Mr.  James  W.  Eaton,  who  first  conceived  the  plan  of 
writing  this  book,  died  before  its  completion.  His  death 
was  a  grievous  personal  loss  to  his  coworker,  independ- 
ent of  its  effect  upon  this  book.  It  is  not  fitting  in  this 
place  to  eulogize  him ;  the  friends  that  he  made  and  the 
work  that  he  did  during  his  lifetime  speak  sufficiently  of 
his  greatness  of  heart  and  mind.  This  book  would  have 
been  a  better  one  had  Mr.  Eaton  lived  to  see  its  comple- 
tion. I  have  attempted  to  carry  out  his  plan,  and  have 
had  constantly  in  view  his  main  purpose,  through  esteem 
for  hini  and  in  honor  of  his  memory. 

FRANK  B.  GILBERT. 

Albany,  N.  Y.,  February  14,  1903. 
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CHAPTER  1. 


Nature  and  Origin  of  Commercial  Paper. 


A.    IN  GENERAL. 
g    I.  Commercial  Paper  Defined. 
§    2.  Law  Merchant;  when  to  Control. 
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A.  IN  GENERAL. 
}  I.  Commercial  paper  defined. 

Commercial  paper  is  a  term  Bynonymous  with  negotiable  paper. 
It  includes  bills  of  exchange,  promissory  notes,  bank  checks,  and 
all  other  negotiable  instruments.  It  has  been  defined  as  any 
negotiable  instrument  given  in  due  course  of  business,  whether 
the  element  of  negotiability  be  given  it  by  the  law  merchant  or 
by  statute.^  This  definition  assumes  negotiability  as  the  essen- 
tial element  of  commercial  paper.  There  are,  however,  many 
other  instruments  of  credit  which  are  generally  nonnegotiable 
in  character,  but  which  are  so  commonly  used  in  the  furtherance 
of  commercial  transactions  as  to  be  included  within  the  term 
"  commercial  paper."  Among  these  are  warehouse  receipts,  bills 
of  lading,  corporate  and  municipal  bonds,  letters  of  credit,  and 
due  bills,  which  are  not,  by  express  terms  or  by  statute,  made 
negotiable.  All  these  instruments  should  be  considered  in  a 
treatise  on  commercial  paper,  and  will  be  hereafter  discussed  in 
their  proper  places. 

i  a.  Law  merchant;  when  to  control. 

It  is  provided  in  the  Negotiable  Instruments  Law,  which  has 
been  adopted  in  many  of  the  States,*  that  in  any  case  not  pro- 

1.  In  re  Sykes,  5  Biss.  (U.  S.)  113,  2.  The  Negotiable  Instruments  Law 

Fed.    Cas.    13,708,     See   also   Black's  has    been    adopted    in    the    following 

L.  Diet.  226;  Bouvier's  L.  Diet.  359.  States:       New    York,    Massachusetts, 

Tiedeman  defines  commercial  paper  Rhode    Island,    Connecticut,    Pennsyl- 

as  including  all  those  instruments  of  vania,  Maryland,  Virginia,  North  Caro- 

indebtedness   which   are   treated   and  lino,    Tennessee,    Florida,    Wisconsin, 

used,  in  the  commerce  of  the  world.  North  Dakota,  Colorado,  Utah,  Oregon, 

as  the  equivalents  or  representatives  Washington,  Ohio,  New  Jersey,  Iowa, 

of  money,  or  which  are  given  the  char-  and  in  the  Territory  of  Arizona  and 

acteristics  of  money  in  the  furtherance  the  District  of  Columbia.    See  Appen- 

of  commercial  ends,  dix. 
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■vided  for  in  that  act,  the  rules  of  the  law  merchant  shall 
govern.'  The  law  merchant  is  a  part  lof  the  public  law;  it  does 
not  rest  essentially  for  its  character  and  authority  on  the  positive 
institutions  and  local  customs  of  any  particular  country,  but  con- 
sists of  certain  principles  of  equity  and  usages  of  trade,  which 
general  convenience  and  the  common  sense  of  justice  have  estab- 
lished, to  regulate  the  dealings  of  merchants  and  mariners  in 
all  the  commercial  countries  of  the  civilized  world.*  Before 
legislatures  enacted  statutes,  and  the  courts  decided  cases  which 
became  a  part  of  the  written  law,  the  necessities  of  business  and 
the  usages  of  trade  produced  a  system  controlling  absolutely  com- 
mercial intercourse. 

The  lex  mercatoria  became  a  part  of  the  law  of  the  land;  it 
developed  along  side  of  the  conmion  law;  it  was  gradually  recog- 
nized by  the  courts  until,  at  the  present  time,  the  principles  of 
equity  and  good  faith,  so  imperatively  demanded  in  all  commer- 
cial transactions,  and  which  lie  at  the  foundation  of  the  law 
merchant,  have,  for  the  most  part,  become  a  part  of  the  common 
law,  or  been  placed  on  our  statute-books  by  legislative  enact- 
ment. As  has  been  stated  by  Chief  Justice  Cockbum  in  a  lead- 
ing English  case :®  "  The  law  merchant  thus  spoken  of,  with  ref- 
erence to  bills  of  exchange  and  other  negotiable  instruments, 
though  forming  part  of  the  body  of  the  lex  mercatoria,  is  of 
comparatively  recent  origin.  It  is  neither  more  nor  less  than 
the  usages  of  merchants  and  traders  in  the  different  departments 
of  trade  ratified  by  the  decisions  of  the  courts  of  law." 

It  was  contended,  and  decided  by  Lord  Blackburn,  that  usage 
could  not  have  the  effect  of  conferring  the  incident  of  negotia- 
bility on  a  document  that  was  not  negotiable  by  the  ancient  law 
merchant.'  This  decision,  if  followed,  would  have  effectually 
checked  the  expansion  of  the  law  merchant  in  its  application  to 
negotiable  instruments,  and  would  have  prevented  the  develop- 
ment of  the  law  relating  thereto  by  the  modification  of  existing 
and  the  creation  of  new  customs  regulating  their  use.  The  prin- 
ciple declared  by  Lord  Blackburn  was  fortunately  disapproved 
and  overruled  in  the  case  of  Goodwin  v.  Robarts.  It  is  now 
generally  accepted  as  a  true  doctrine  that  general  customs  of 
trade,  sufficiently  ascertained  and  proved,  become  a  part  of  the 

3.  Neg.  Inst.  Law  (N.  Y.),  5  7.  See       5.  Goodwin  v.   Robarts,   L.    E.,    10 
Appendix.  Exch.   (Eng.)   346. 

4.  3  Kent's  Comm.  2.  6.  Crouch  v.  Credit  Foncier,  L    R 

8  Q.  B.  (Eng.)  374. 
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law  mercliant  which  the  courts  will  recognize  and  enforce.  As 
was  said  by  Lord  Oockburn,  in  the  case  of  Goodwin  y.  Robarts: 
"  While  we  quite  agree  that  the  greater  or  less  time  that  a  custom 
has  existed  may  be  material  in  determining  how  far  it  has  gen- 
erally prevailed,  we  cannot  think  that  if  a  usage  is  once  shown 
to  be  universal,  it  is  the  less  entitled  to  prevail,  because  it  may 
not  have  formed  part  of  the  law  merchant  as  previously  recog- 
nized and  adopted  by  the  courts." 

B.  BILLS  OF  EXCHANGE. 
§  3.  Definition  of  bill  of  exchange. 

A  bill  of  exchange  is  an  order  in  writing  directing  one  person 
to  pay  another  a  given  sum  of  money  absolutely. '^  This  defini- 
tion is  modeled  somewhat  after  that  of  Chancellor  Kent,  who 
defines  a  bill  of  exchange  as  a  written  order  or  request  by  one 
person  to  another,  for  the  payment  of  money,  absolutely  and 
at  all  events.*  Since  the  passage  of  the  Bills  of  Exchange  Act 
of  1882  in  England  it  may  be  assumed  that  the  authorized  defi- 
nition of  a  bill  of  exchange  in  that  country  is  that  contained  in 
that  act.  By  section  3  of  that  act  a  bill  of  exchange  is  defined 
as  "  an  unconditional  order  in  writing,   addressed  by  one  per- 

7.  Chalmers  defined  a  bill  of  ex-  other  to  whom  that  third  person  may 
change  as  "  an  unconditional  order  in  order  it  to  be  paid;  or  it  may  be  pay- 
writing  for  the  payment  of  a  sum  of  able  to  bearer,  or  to  the  drawer  him- 
money  absolutely  and  at  all  events."  self.  Daniel's  Neg.  Inst.,  §  27. 
Chalmers'  Dig.  Bills  &  Notes  (Benj.  Blackstone  has  defined  a  bill  of  ex- 
ed.).  Byles,  in  his  edition  published  change  to  be  an  open  letter  of  request 
before  the  English  Bills  of  Exchange  from  one  man  to  another,  desiring  him 
Act,  defined  a  bill  of  exchange  as  "An  to  pay  a  sum  of  money  named  therein, 
unconditional  written  order  from  A.  to  a  third  person  on  his  account.  2 
to  B.,  directing  B.  to  pay  C.  a  sum  Bl.  Comm.  466. 
certain  of  money  therein  named."  8.  Mr.   Justice  Story,   in  his  work 

Edwards  has  defined  a  bill  of  ex-  on  Bills  of  Exchange,  §   3,  criticises 

chaAige  as  "An  open  letter  directing  this   definition   in  that  it  omits   the 

the  person  to  whom  it  is  addressed  to  peculiar   distinguishable  quality  of  a 

pay   the   sum   therein   specified    to   a  ^in  ^f  exchange  in  modern  times,  i.  e., 

third  person  named  in  the  instrument  jtg  negotiability,  which,  though  not  by 

on  account  of  the  writer  or  person  by  ^ur  law  essential  to  the  ir.strument,  is 

whom  It  is  drawn."  This  definition  fol-  gyn  that,  which,  practically  speaking, 

lows  that  of  Chitty,  who  defines  a  bill  ^           merchants,  constitutes  its  true 

of  exchange  as    An  open  letter  of  re-  ^^^^J^^^^^      The    definition    of    Kyd 

quest  from  and  order  by  one  person  ,,,    ,         _.,,     _„,      ,  .          „.         •', 

on   another  to  pay  a  sum  of  money  <^^y<i  on  Bills   [3d  ed.],  p.   3)   meets 

therein  mentioned  to  a  third  person  on  ^/t?^    ^[•.„^^''y?     "^PV^ovBi,    which 

his  account "  states  a  bill  of  exchange  to  be  an  open 

Daniel  defines  a  bill  of  exchange  as  letter    of    request,    addressed    by    one 

an  open  letter  addressed  by  one  per-  person  to  a  second,   desiring   him  to 

son  to  a  second,  directing  him  in  ef-  pay  a  sum  of  money  to  a  third,  or  to 

feet    to    pay    absolutely    and    at    all  any  other,  to  whom  that  third  person 

events  a  certain  sum  of  money  therein  shall  order  it  to  be  paid;  or  it  may 

named  to  a  third  person,   or  to  any  be  payable  to  bearer. 
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son  to  another,  signed  by  the  person  giving  it,  requiring  the 
person  to  whom  it  is  addressed  to  pay  on.  demand,  or  at  a  fixed 
or  determinable  future  time,  a  sum  certain  in  money  to  or  to 
the  order  of  a  specified  person,  or  to  bearer."  It  is  further  pro- 
vided in  the  same  section  of  that  act  that  an  instrument  which 
does  not  comply  with  the  conditions  therein  imposed,  or  which 
orders  any  act  to  be  done  in  addition  to  the  payment  of  money, 
is  not  a  bill  of  exchange.  The  definition  contained  in  the  Eng- 
lish Bills  of  Exchange  Act  has  been  adopted  as  a  part  of  the 
Negotiable  Instruments  Law,  and  is  now  the  authorized  defini- 
tion in  all  those  States  which  have  adopted  that  law;®  the  fact 
that  such  definition  has  now  become  a  part  of  the  law  in  many 
important  jurisdictions  would  seem  to  be  sufiicient  to  warrant  its 
acceptance  as  the  most  authoritative  of  all  definitions,  and  to 
justify  its  use  by  text-writers  and  judges,  whether  Avithout  or 
■within  those  jurisdictions. 

t  4.  Origin  of  bills  of  exchange. 

a.  Where  originated. —  Bills  of  exchange  are  known  to  be  of 
comparatively  modern  origin,  having  been  first  brought  into  use, 
80  far  as  at  present  known,  by  the  Florentines  in  the  twelfth,  and 
by  the  Venetians  about  the  thirteenth  century.  The  use  of  them 
gradually  found  its  way  into  France,  and  still  later,  and  but  slowly, 
into  England.*" 

0.  Neg.  Inst.  Law,  §  210.  expressly   on  the   law  merchant   was 
10.  Lord  Chief  Justice  Cockburn  in  unaware   of   the   use   of   bills   of   ex- 
Goodwin  V.   Roberts,  L.  R.,   10  Exch.  change  in  England  shows  that  that  use 
346.    It  was  stated  in  a  law  tract  by  at  the  time  he  wrote  must  have  been 
Macleod,  entitled  "  Specimen  of  a  Di-  limited. 

gest  of  the  Law  of  Bills  of  Exchange"  Blackatone  (2  Comm.  467)  says  in 
that  Richard  Malynes,  a  London  mer-  regard  to  the  origin  of  bills  of  ex- 
chant,  who  published  a  work  called  changte:  "This  method  is  said  to 
Lea>  Mercatoria,  in  1622,  and  who  gives  have  been  brought  into  general  use  by 
a  full  account  of  these  bills  as  used  the  Jews  and  Lombards  when  banished 
by  the  merchants  of  Amsterdam,  Ham-  for  their  usury  and  other  vices,  in 
burg,  and  other  places,  expressly  states  order  the  more  easily  to  draw  their 
that  such  bills  were  not  used  in  Eng-  effects  out  of  France  and  England  into 
land.  There  is  reason  to  think,  how-  those  countries  in  which  they  had 
ever,  that  this  is  a  mistake.  Mr.  Mac-  chosen  to  reside.  But  the  invention 
leod  shows  that  promissory  notes,  pay-  of  it  was  a  little  earlier ;  for  the 
able  to  bearer,  or  to  a  man  and  his  Jews  were  banished  out  of  Guienne  in 
assigns,  were  known  in  the  time  of  1287,  and  out  of  England  in  1290 ;  and 
Edward  IV.  Indeed,  as  early  as  the  in  1236  the  use  of  paper  credit  was 
statute  of  3  Rich.  II,  chap.  3  (1379),  introduced  into  the  Mogul  Empire  in 
bills  of  exchange  are  referred  to  as  a  China." 

means  of  conveying  money  out  of  the       Chitty,  in  his  work  on  Bills  (p.  11), 

realm,  though  not  as  a  process  in  use  says :    "  Other  authors  have  attributed 

among   English   merchants.     But   the  the  invention  to  the  Florentines  when, 

fact  that  a  London  merchant  writing  being  driven  out  of  their  country  by 
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b.  Law  merchant;  customs  of  merchants. —  There  can  be  no 
doubi;  but  that  bills  of  exchange,  and  indeed  all  otber  negotiable 
instruments  have  tbeir  origin  in  the  law  merchant.  The  customs 
of  commerce  established  these  useful  mediums  as  the  natural  re- 
sult of  the  necessities  attending  commercial  transactions.  The 
introduction  and  use  of  bills  of  exchange  in  England,  as  indeed 
everywhere  else,  seems  to  have  been  founded  on  the  mere  practice 
of  merchants,  and  gradually  to  have  acquired  the  force  of 
custom.*^ 

The  inconvenience  of  exchanging  article  for  article  gave  rise 
to  the,  use  of  money  as  a  medium  of  exchange.  Early  in  the 
history  of  the  nations  of  antiquity  the  use  of  money  became  gen- 
eral.''^ While  there  is  no  vestige  of  the  existence  of  bills  of  ex- 
change among  the  ancients,  and  the  precise  period  of  their  intro- 
duction is  somewhat  controverted,  it  is  apparent  that  their  first 
use  came  from  the  convenience  of  transferring  the  bill  from  one 
place  to  another  rather  than  the  money  which  it  represented.^' 

the  faction  of  the  Gabelings,  they  es-  change  of  goods  for  money,  and  of 
tablished  themselves  at  Lyons  and  money  of  one  denomination  for  an- 
other towns.  On  the  whole,  however,  other,  may  be  found  stated  in  the 
there  is  no  certainty  on  the  subject,  early  Hebrew  Scriptures;  and  those 
though  it  seems  clear  foreign  bills  who  sat  at  the  tables  to  exchange  the 
were  in  use  in  the  fourteenth  century,  one  for  the  other  were  called  bankers, 
as  appears  from  a  Venetian  law  of  or  masters  of  the  exchange,  or  money- 
that  period;  and  an  inference  drawn  changers.  Story  on  Bills  of  Exchange, 
from   the   statute   5    Eich.   II,   pt.    1,  §  5. 

chap.  2,  warrants  the  conclusion  that  13.  Origin  as  stated  by  Kyd. —  In 

foreign  bills  were  introduced  into  this  the  infancy  of  mankind,  nature  pointed 

country  previously  to  the  year  1381."  out  the  simple  mode  of  exchanging  one 

Daniel  says,  in  his  work  on  Nego-  commodity  for  another,  by  a  compara- 

tiable  InstrmneBts  (§4):   "And  there  tive    estimation    of    their    respective 

is  reason  to  believe  that  bills  of  ex-  values,     dictated    by    the    immediate 

change   were    known    in    England    as  wants  of  the  parties  to  the  exchange, 

early  as  1307,  since  in  that  year  King  But  when  the  occupation  of  a   mer- 

Edward  I  ordered  certain  money  col-  chant    became    a,    distinct    profession, 

leeted  in  England  for  the  Pope,  not  prospects  of  a  more  distant  gain  intro- 

to  be  remitted  to  him  in  coin  or  bul-  duoed   a  more   exact   appreciation  of 

lion,   but   by   way   of   exchange    (per  the  value  of  the  several  articles;  and 

viam    Camhii)."      Citing    Anderson's  a  common  standard,  under  the  denomi- 

History  of  Commerce,  vol.  .1,  p.  361.  nation  of  money,  to  which  everything 

11.  Story  on  Bills  of  Exchange,  else  should  be  referred  as  its  measure, 
§§  5-11.  appears   to  have   been  adopted    at   a 

12.  Use  of  money  by  ancients. —  very  early  period  in  the  history  of 
When  money  was  invented  as  the  com-  mankind.  It  is  probable,  from  the  low 
mon  medium  of  commerce,  the  ex-  state  of  navigation  and  commerce  in 
change  of  money  for  goods,  which  prop-  the  ancient  world,  that  the  only  im- 
erly  constitutes  a  sale,  and  of  money  provement,  till  long  after  the  sub- 
for  money,  which  is  but  a  form  of  version  of  the  Roman  Empire,  was  the 
exchange,  can  be  traced  distinctly  in  reduction  of  the  rude  pieces  of  an- 
the  common  transactions  of  the  same  tiquity  to  a,  more  commodious  form, 
nations,  as  well  as  in  the  intercourse  under  the  sanction  of  the  State.  It 
of  different  nations.     Thus,  the  ex-  was  reserved  for  an  oppressed  people. 
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This  convenience  was  threefold:  it  enabled  a  creditor  to  receive 
payment  of  his  deht  without  trouble,  risk,  or  expense;  the  debtor 
could  pay  his  debt,  if  he  was  so  disposed,  without  difficulty,  and 
the  person  who  presented  the  bill  could  find  in  a  foreign  or  dis- 
tant place  money  for  his  immediate  needs  without  the  danger  or 
inconvenience  of  having  the  specie  in  his  possession.  He  cus- 
toms of  merchants  in  respect  to  these  bills  made  effectual  as 
rules  of  law  certain  regulations  controlling  their  use.  The 
whole  system  of  the  law  of  commercial  paper  is  the  direct  out- 
growth of  these  customs.  Statutes  have  been  enacted  and  legal 
principles  have  been  judicially  declared,  all  of  which  have  had 
their  birth  in  these  mercantile  customs  and  usages." 

c.  Records  and  chronicles  showing  use  of  hills  of  exchange. — 
For  some  considerable  time  before  we  meet  with  bills  of  ex- 
change, in  the  reports  and  on  the  statute-books,  they  were  used 
by  English  merchants  for  the  purposes  of  foreign  trade;  they 
were  treated  by  custom  as  binding  long  before  they  obtained  the 
force  of  law  through  the  recognition  of  courts  of  justice.  As 
to  just  when  and  by  whom  these  negotiable  iastruments  were  first 
used  it  is  difficult  to  say.  Their  origia  is  imbedded  in  obscurity. 
It  seems  safe  to  assert  that  they  were  not  an  invention  but  a 
development.  A  careful  and  exhaustive  investigation  of  me- 
diaeval records  and  chronicles  does  not  disclose  the  semblance  of  a 
bill  of  exchange  in  its  modem  form,  earlier  than  the  middle  of  the 
thirteenth  century.  The  work  of  Pegoletti  of  Florence  {Practica 
della  Mercaturd),  attributed  to  the  commencement  of  the  four- 
teenth century,  contains  unmistakable  references  to  scritti  de 
canibiio  (letters  of  exchange),  and  makes  use  of  several  of  the 
technical  terms  so  familiar  at  the  present  day.     But  Salvetti,  who 

considered  as  the  outcasts  of  mankind,  secret  letters  on  those  to  whom  they 

in  an  unenlightened  age,  urged  by  the  had  intrusted  their  effects  in  the  for- 

necessity  of  their  situation,  to  intro-  mer    countries,    who    honorably    dis- 

duce  into  Europe  at  least,  if  not  to  charged  the  trust  reposed  in  them,  by 

give  birth  to,  a  method,  by  which  mer-  complying  with  the  orders  contained 

chants,   of    regions    the   most    remote  in  the  letters.     In  the  course  of  time 

from  each  other,  could  convey  the  rea-  these  letters  received  a  fixed  form,  and 

sons  of  procuring  the  value  of  their  had  conferred  on  them  the  name  of 

commodities,    without    the    inconveni-  bills  of  exchange.     Kyd  on   Bills   of 

ence   of   transporting   gold   or    silver.  Exchange,  p.  1. 

About  the  middle,  or  toward  the  end  14.  It  is  to  the  custom  of  merchants, 
of  the  thirteenth  century,  the  Jews,  that  we  owe  the  law  as  to  bills  of  ex- 
driven  by  the  exactions  of  the  Prince,  change,  promissory  notes,  and  other 
from  England  and  France,  took  refuge  negotiable  instruments.  "  Custom  in 
in  Lombardy,  and  from  thence  gave  to  the  Common  Law,"  by  P.  A.  G-reer,  L. 
merchant     strangers     and     travelers  Quar.  Rev,  vol.  9,  p.  165. 
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■writes  of  the  antiquities  of  Florence/^  mentions  a  corpus  artis 
cambii  sanctionem  of  the  year  1259,  which  dealt  largely  with  the 
art  of  weighing  and  testing  coin,  but  did  not  recognize  or  contain  a 
reference  to  the  existence  of  liiterce  cambii.  Mr.  Jencks  in  his 
article  entitled  "  Early  History  of  Negotiable  Instruments,"  " 
gives  in  full  a  letter  of  exchange,  bearing  date  October  5,  1339, 
and  states  that  it  is  the  oldest  bill  of  exchange  known  to  him. 
Another  example  is  also  given,  dated  May  18,  1404.  Both  of 
these  letters  are  clearly  distinguishable  as  intended  for  use  as  bills 
of  exchange,  in  the  same  sense  and  for  the  same  purpose  as  such 
bills  are  used  at  the  present  time. 

d.  Statutes  and  ordinances  relating  to  hills  of  exchange. —  Early 
European  statutes  and  ordinances  have  given  still  further  proof 
of  the  existence  of  bills  of  exchange  at  a  date  not  later  than  the 
end  of  the  fourteenth  century.  Mr.  Jencks  also  cites  a  Piacenza 
ordinance  of  the  year  1391,  which  compelled  campsores  or  dealers 
in  money  to  give  written  acknowledgments  of  money  deposited 
with  them,  and  provides  for  a  special  and  speedy  remedy  on  such 
documents;  and  by  an  almost  contemporary  ordinance,  adopted 
by  the  magistrates  of  Barcelona,  March  18,  1394,  it  is  provided 
that  any  one,  to  whom  a  letter  of  exchange  is  presented,  must 
answer  within  twenty-four  hours,  whether  he  will  accept  or  not, 
and  must  further  indorse  on  the  letter  the  decision  to  which  he 
comes  together  with  the  exact  date  of  the  presentation.  If  he 
fails  to  comply  with  this  rule,  he  is  to  be  deemed  to  have  ac- 
cepted.^'' And  again,  an  ordinance  of  the  French  King,  Louis 
XI,**  creating  or  renewing  a  quarterly  fair  in  the  town  of  Lyons, 
refers  to  the  use  of  lectres  de  change  as  an  established  institution 
for  merchants  whose  business  compels  them  to  frequent  fairs. 

e.  Judicial  decisions  involving  hills  of  exchange. — ^Not  many 
very  early  cases  seem  to  have  been  cited  in  which  the  courts  of 
European  countries  or  of  England  have  recognized  the  custom  of 
merchants  in  respect  to  bills  of  exchange.  Mr.  Jencks,  in  the 
article  above  referred  to,  has  called  attention  to  a  case  which  he 
selected  from  a  number  published  by  Brunner  in  the  Zeitschrift 
f  iir  Handelsrecht,  which  were  discovered  among  manuscript  copies 

15.  Salvetti,  Antiquates  Plorentinse,  einear  historischen  Entwickelung,  etc., 
1777.  p.  107. 

16.  9  Law  Quar.  Rev.,  p.  73.  18.  Kecueil   General   des    anciennes 

17.  This  ordinance  is  printed  in  full  Lois  frangais,  by  Isambert,  Jourdan, 
in  the  Appendix  of  Marten's  Cersuch  and  De  Crusy  (Ed.  1825),  X,  451-456. 

The  ordinajice  is  dated  1462, 
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of  Protocols  recorded  in  connection  with  proceedings  before  the 
town  council  of  Bruges,  in  the  middle  of  the  fifteenth  century. 
The  case  referred  to  is  Spinula  v.  Camby,  in  which  judgment  was 
rendered  March  29,  1448.  It  involyed  a  bill  of  exchange  given 
by  Eicy  at  Avignon  to  Cerruche,  and  drawn  on  one  Marian  Bau, 
payable  at  Bruges  to  Camby,  the  defendant,  and  one  other.  Bau 
paid  the  bill  to  Camby,  but  Camby  nevertheless  protested  for 
nonpayment,  and  sent  the  bill  back  with  the  protest  to  Avignon. 
Marian  Ban's  rights  passed-  to  her  brother  Odo,  who  assigned 
them  to  Spinula,  the  plaintiff,  who  sued  Camby  for  the  amount 
received  by  him  from  Marian  Bau.  The  defendant  pleaded  the 
bankruptcy  of  Odo  Bau,  and  also  that  Spinula  was  not  a  proper 
p^rty  to  sue,  but  that  the  suit  should  have  been  commenced  by 
Marian  Bau.  The  court  held  that  the  transfer  was  worthless  and 
nonsuited  the  plaintiff.  We  have  here  a  case  remarkably  similar 
in  all  its  aspects  to  one  which  might  arise  under  the  modem  law. 
Enough  more  cases  from  the  same  source,  and  contemporaneous, 
could  be  described,  as  to  leave  no  doubt  but  that  early  in  the 
fifteenth  century  bills  of  exchange  were  common  subjects  of  liti- 
gation in  Belgium. 

The  first  reported  case  in  England  of  a  suit  on  a  bill  of  exchange 
seems  to  be  that  of  Martin  v.  Bowie,^®  decided  in  the  first  year  of 
the  reign  of  James  I.  Ifo  new  legal  principle  was  involved  in 
this  case.  The  bill  was  stated  in  the  declaration  to  have  been 
drawn  secundem  usum  mercatorum,  but  there  does  not  seem  to 
have  been  any  evidence  of  what  the  usus  mercatorum  was,  as 
indeed  was  not  necessary,  as  the  action  was  in  assumpsit  between 
parties  between  whom  there  was  privity  of  contract,  and  the 
obligation  was  complete  without  proof  of  any  custom.  Another 
and  apparently  the  next  English  case  reported  is  that  of  Oaste  v. 
Taylor.*"  The  principle  was  declared  in  this  case  that  the  accept- 
ance of  a  bill  of  exchange  amounts,  by  the  law  merchant,  to  a 
promise  to  pay;  but  that  it  must  be  stated  that  the  drawee  was  a 
merchant  at  the  time  he  accepted  it.**     The  custom  invoked  in  this 

19.  Croke's  Reports,  vol.  2,  p.  6  (1  direct  hia  bill  of  exchange,  bona  fide, 
Jae.  I).  and   without   covin,   to   another   mer- 

20.  Croke's  Reports,  vol.  2,  p.  306  chant  conunorant  beyond  seas,  and 
(10  Jac.  I).  trafficking    between    London    and    the 

21.  The  case  is  stated  thus  in  the  parts  beyond  seas;  upon  such  a  mer- 
reports :  "  Whereas  by  the  custom  of  chant's  accepting  a  bill,  and  subscrib- 
London  between  merchants  trafficking  ing  it  according  to  the  use  of  merchant, 
from  London  into  the  parts  beyond  it  hath  the  force  of  a  promise,  to 
seas,  if  any  merchant  commorant  in  compel  him  to  pay  at  tiie  day  ap- 
London,  and  trafiScking  beyond  seas,  pointed  by  the  bill," 
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case  was  local  to  tibe  city  of  London,  and  was  only  applicable  to 
foreign  bills.  It  would  seem  that  at  this  time  the  use  of  biUfl 
of  exchange  had  been  confined  to  foreign  trades.  At  a  somewhat 
later  date  legal  recognition  was  extended  to  inland  bills  between 
traders,  and  finally  to  all  bills,  whether  drawn  and  accepted  by 
traders  for  purposes  of  trade,  or  by  private  persons  for  purposes 
unconnected  with  trade.^  This  extended  recognition  of  bills  of 
exchange  was  only  brought  about  slowly,  by  those  tentative  hesi- 
tating steps  that  are  so  characteristic  of  English  law  reform, 
whether  legislative  or  judicial. 

It  would  seem  that  at  first  the  validity  of  inland  bills  of  ex- 
change depended  solely  on  the  local  custom.  In  the  earlier  cases 
it  was  required  to  produce  some  evidence  of  the  custom,  but  later, 
when  the  custom  became  general  rather  than  local,  the  courts  took 
judicial  notice  of  it,  as  they  did  of  all  other  parts  of  the  common 
law.*^ 

§  5.  Assignability  of  bills  of  exchange. 

It  is  a  very  ancient  rule  of  common  law  that  a  chose  in  action 
(which  is  defined  to  be  a  right  not  reduced  into  possession)  could 
not  be  assigned  or  transferred.  This  rule  seems  to  have  been  the 
result  of  the  fear  that  such  transfers  would  produce  oppression 
of  the  weak  by  the  strong,  and  cause  endless  litigation.^    How- 

22.  Bromwieh  v.  Lloyd,  1  Lutw.  tieular  custom  between  London  and 
(Eng.)  603  (8  Wm.  III).  It  is  stated  Bristol;  and  it  was  an  action  against 
in  this  case  by  Chief  Justice  Treby  the  acceptor;  the  defendant's  counsel 
that  bills  of  exchange  at  first  were  ex-  would_  put  them  to  prove  the  custom; 
tended  oniy  to  merchant  strangers  at  which  Hale,  Chief  Justice,  who  tried 
trading  with  English  merchants,  and  it,  laughed  and  said  they  had  a  hope- 
afterward  to  inland  bills  between  mer-  ful  case  of  it.  And  in  my  Lord  North's 
chants  trading  one  with  another  in  time,  it  was  said,  that  the  custom  in 
England,  and  after  that  to  all  traders  that  case  was  part  of  the  common  law 
and  dealers,  and  of  late  to  all  persons  of  England;  aid  these  actions  became 
trading  or  not.  frequent,   as   the  trade  of  the  nation 

23.  Carter  v.  Downieh,  1  Show,  did  increase;  and  all  the  difference 
(Eng.)  124,  3  Mod.  227  (3  &  4  James  between  foreign  bills  and  inland  bills 
li).  It  was  held  in  this  case  that  it  is  that  foreign  bills  must  be  protested 
was  sufiicient  to  allege  by  plea  that  a  before  a  public  notary  before  the 
bill  had  been  indorsed  according  to  the  drawer  can  be  charged,  but  inland  bills 
customs  of  merchants  without  setting  need  no  protest." 

out  the  custom,  because  the  customs  of  In  the  case  of  Brandao  v.  Barnett,  3 
merchants  were  part  of  the  common  C.  B.  (Eng.)  530,  6  M.  &  6.  665,  Lord 
law,  and  the  courts  would  take  ju-  Campbell  said :  "  When  a  general 
dicial  notice  of  them.  usage  has  been  judicially  ascertained 
In  the  case  of  BuUer  v.  Crips,  6  and  recognized,  it  becomes  part  of  the 
Mod.  (Eng.)  29  (2  Comm.),  Chief  Jus-  law  merchant,  which  courts  of  jus- 
tice Holt  says :  "  I  remember  when  ac-  tice  are  bound  to  know  and  recognize." 
tions  upon  inland  bills  of  exchange  did  24.  This  doctrine  was  based  "  on 
first  begin ;  and  there  they  laid  a  par-  the    ground    that    such    alietiatioiis 
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ever  commendable  and  ne'cessary  this  rule  seemed  to  be,  it  be- 
came apparent  at  an  early  date  that  the  exigencies  of  commerce 
demanded  that  bills  of  exchange  be  excepted.  Kercantile  ex- 
perience soon  proved  that  the  assignment  of  debts  -was,  imder 
certaia  circumstances,  indispensable,  and  bills  of  exchange  were 
devised  as  the  most  convenient  instrument  for  facilitating,  secur- 
ing, and  authenticating  the  transfer.^  And  while  the  rigidity  of 
the  common-law  rule  has  been  relaxed  by  statute,  both  in  Eng- 
land^ and  in  the  States  of  this  country,  to  the  extent  of  making 
debts  and  other  legal  choses  in  action  assignable  in  writing,  yet 
bills  and  notes  retain  their  superior  convenience  in  being  assign- 
able by  simple  delivery,  or  by  indorsement  and  delivery,  accord- 
ing to  the  nature  of  the  instrument.*^ 

The  negotiability  of  bills  of  exchange  and  the  rules  relating 
thereto  will  be  hereafter  considered.^ 

I  6.  Inland  and  foreign  bills  of  exchange. 

a.  Definitions. — ■  The  Negotiable  Instruments  Law  in  force  in 
many  of  the  American  States^^  has  adopted  the  definition  of  an 
inland  bill  of  exchange  and  applied  it  to  the  State  adopting  such 
law.  By  such  definition  an  inland  bill  of  exchange  is  a  bill  which 
is,  or  on  its  face  purports  to  be,  both  drawn  and  payable  within 

tended  to  increase  maintenance  and  37.  Byles  on  Bills  (16th  ed.),  p.  3. 
litigation,  and  afforded  means  to  The  derivative  title  (of  a  person  to 
powerful  men  to  purchase  rights  of  whom  a  bill  has  been  indorsed  or  de- 
action,  and  thereby  enable  them  to  op-  livered)  is  a  title  by  assignment,  a 
press  indigent  debtors,  whose  original  title  which  the  common  law  does  not 
creditors  would  not  perhaps  have  sued  acknowledge,  but  which  exists  only  by 
them,"  Chitty  on  Bills,  p.  6.  And  the  customs  of  merchants.  As  it  is 
liord  Coke  says  that  it  is  one  of  the  by  force  of  the  custom  of  merchants 
maxims  of  the  common  law,  that  no  thaA  a  bill  of  exchange  is  assignable  at 
right  of  action  can  be  transferred,  "  be-  all,  of  necessity  the  custom  must  di- 
cause,  under  colour  thereof,  pretended  rect  how  it  shall  be  assigned;  and  in 
titles  might  be  granted  to  great  men,  respect  to  bills  payable  to  order,  the 
whereby  right  might  be  trodden  down  custom  has  directed  that  the  assign- 
and  the  weak  oppressed,  which  the  ment  should  be  made  by  a  writing  on 
common  law  forbiddeth."  Coke  Litt.  the  bill  called  an  indorsement,  appoint- 
214a.  ing  the  contents  of  that  bill  to  be  paid 

25.  On  this  ground,  the  custom  of  to  some  third  person;  and  in  respect 
merchants,  whereby  a  foreign  bill  of  of  bUls  drawn  payable  to  bearer  only, 
exchange  is  assignable  by  the  payee  that  the  assignment  should  be  con- 
to  a  third  person,  so  as  to  vest  in  him  stituted  by  delivery  only.  This  is  sim- 
the  legal  as  well  as  equitable  interest  pie  and  obvious;  every  man  who  can 
therein,  was  recognized  and  supported  read  can  discover  whether  the  holder 
by  our  courts  of  justice  in  the  four-  of  a  bill  claims  to  be  the  assignee  of 
teenth  century ;  and  the  custom  of  mer-  it  as  assignee  or  bearer.  Lord  Chief 
chants  Tendering  an  inland  bill  trans-  Baron  Eyre  in  Gibson  v.  Minet,  1  H. 
ferable  was  established  in  the  seven-  Bl.  605. 

teenth  century.     Chitty  on  Bills,  p.  8.       28.  Post,  chap.  III. 

26.  36  &  37  Vict.,  chap.  66,  §  25.  29.  See  note  2,  on  p.  2. 
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the  State.  Any  other  bill  is  a  foreign  bill.  Unless  the  contrary 
appears  on  the  face  of  the  bill,  the  holder  may  treat  it  as  an  inland 
bill.^"  Independent  of  this  statutory  rule  it  is  now  -well  estab- 
lished that  a  bUl  drawn  iu  one  State  upon  a  person  who  is  a 
resident  of  another  State,  and  payable  there,  is  a  foreign  bill.^^ 
This  doctrine  was  controverted  and  was  only  settled  after  a  con- 
siderable discussion  by  both  the  courts  and  text-writers.  The 
reason  for  the  rule  is  clear.  Each  State  is  foreign  as  to  every 
other,  in  respect  to  its  individual  sovereignty;  it  is  governed  by 
separate  laws,  having  a  separate  and  distinct  municipal  juris- 
prudence, and  exists  as  an  independent  and  supreme  governing 
power,  except  so  far  as  it  is  controlled  and  limited  by  the  supreme 
sovereignty  conferred  upon  the  Federal  Government  by  the  Con- 


30.  Neg.  Inst.  L.   (N.  Y.),  §  213. 
The  English  Bills  of  Exchange  Act 

of  1882  provides  (in  §  4)  that  "an 
inland  bill  is  a  bill  which  is,  or  on  the 
face  of  it  purports  to  be,  both  drawn 
and  payable  within  the  British  islands, 
or  drawn  within  the  British  islands 
upon  some  person  resid^t  therein. 
_Any  other  bill  is  a  foreign  bill.  For 
the  purposes  of  that  act  British 
islands  include  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ire- 
land, the  islands  of  Man,  Guernsey, 
Jersey,  Alderney,  and  Sark,  and  the 
islands  adjacent  to  any  of  them  being 
part  of  the  dominions  of  her  majesty. 
Unless  the  contrary  appear  on  the  face 
of  the  bill,  the  holder  may  treat  it  as 
an  inland  bill." 

31.  United  States. —  U.  S.  Bank  v. 
Daniel,  12  Pet.  32,  9  L.  Ed.  989; 
Buckner  v.  Finlay,  2  Pet.  586,  7  L. 
Ed.  528 ;  Dickens  v.  Beal,  10  Pet.  572, 

9  L.  Ed.  538;  Life  Insurance  Co.  v. 
Pendleton,  112  U.  S.  696,  5  Sup.  Ct. 
314,  28  L.  Ed.  866;  Armstrong  v. 
Am.  Exchange  Bank,   133  U.   S.   433, 

10  Sup.  Ct.  450,  33  L.  Ed.  747;  Lons- 
dale V.  Brown,  Fed.  Cas.  No.  8,494. 

Alabama. —  Donegan  v.  Wood,  49 
Ala.  242,  20  Am.  Rep.  275;  Todd  v. 
Neal,  49  Ala.  266;  Turner  v.  Patten, 
49  Ala.  406;  Quigley  v.  Primrose,  8 
Port.  247. 

Florida. —  Joseph  v.  Soloman,  19 
Fla.  623. 

Georgia. —  Hartridige  v.  Wesson,  4 
Ga.  lOi. 

Illinois. —  Mason  v.  Dousay,  35  111. 
424,  85  Am.  Dec.  368. 


Indiana. —  American  Express  Co.  v. 
Haire,  21  Ind.  4,  83  Am.  Dec.  334; 
State  Bank  of  Indiana  v.  Hayes,  3  Ind. 
400. 

Kentucky. —  Kice  v.  HogaH,  8  Dana, 
133;  Chenowith  v.  Chamberlain,  6  B. 
Mon.  40,  43  Am.  Dec.  145;  Harmon 
V.  Wilson,  62  Ky.  322;  Gray  Tie  & 
Lumber  Co.  v.  Farmers'  Bank,  22  Ky. 
L.  Rep.  1333,  60  S.  W.  537. 

Ma4^. —  Green  v.  Jackson,  15  Me. 
136;  Warren  v.  Coombs,  20  Me.  139; 
Freeman's  Bank  v.  Perkins,  18  Me. 
292;  Ticonic  Bank  v.  Stacpole,  41  Me. 
302. 

Massachusetts.  — Phoenix  Bank  v. 
Hussey,  12  Pick.  483 

Missouri. —  Linville  v.  Welch,  29  Mo. 
203. 

New  Hampshire. —  Carter  v.  Burley, 
9  N.  H.  558 ;  Grafton  Bank  v.  Moore, 
14  N.  H.  142;  Simpson  v.  White,  40 
N.  H.  540. 

New  York. — ^Halliday  v.  McDougall, 
20  Wend.  81;  Bank  of  Commerce  v. 
Rutland  &  W.  R.  Co.,  10  How.  Pr.  1 ; 
Commercial  Bank  of  Kentucky  v.  Var- 
num,  49  N.  Y.  269. 

Oklahoma. —  Morrison  v.  Farmers  & 
Merchants'  Bank,  9  Okla.  697,  60  Pac. 
273. 

Rhode  Island. —  Aborn  v.  Bosworth, 
1   R.  I.   401. 

South  Carolina. —  Duncan  v.  Course, 
1  Const.  Rep.  100 ;  Bank  of  Cape  Fear 
V.  Stinemetz,  1  Hill,  44. 

Tennessee. — Gardner  v.  Bank  of  Ten- 
nessee, 31  Tenn.  420. 

Virginia. —  Brown  v.  Ferguson,  4 
Leigh,  37,  24  Am.  Dee.  707. 
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stitution  of  the  United  States.^^  It  follows  therefore  that  the 
laws  regulating  the  use  of  bills  of  exchange  in  the  several  States 
may  differ,  and  the  reasons  which  exist  for  treating  as  foreign  a 
bill  drawn  upon  a  resident  of  another  State  are  the  same  as  those 
which  exist  in  the  case  of  a  bill  drawn  upon  a  resident  of  a  foreign 
country. 

b.  Distinction  letween  foreign  and  inland  bills. —  The  most 
important  distinction  between  foreign  and  inland  bills  is  that 
the  former,  if  dishonored  by  nouBoceptance,  must  be  protested 
for  nonacceptance,  and  if  dishonored  for  nonpayment,  must  be 
protested  for  nonpayment.^^  It  is,  however,  necessary  for  other 
purposes  than  that  of  protest  to  ascertain  whether  a  bill  is  foreign 
or  inland.  In  the  case  of  an  inland  bill  the  laws  regulating  its 
validity  are  the  same  notwithstanding  the  residence  of  the  parties ; 
but  in  the  case  of  a  foreign  bill  the  validity,  interpretation,  and 
effect  of  the  instrument  will  be  determined  by  the  laws  of  the 
State  or  country  where  the  obligations  of  the  several  parties 
thereto  are  to  be  performed. 

c.  Determination  of  question  as  to  what  constitutes  a  foreign 
hill. —  The  face  of  the  bill  will  generally  indicate  its  character. 
Under  the  Negotiable  Instruments  Law  and  the  English  Bills  of 
Exchange  Act  a  bill  may  be  treated  by  the  holder  as  an  inland 
bill  unless  the  contrary  appears  on  its  face.^  As  a  result  of  this 
provis'ion,  which  is  apparently  new  in  the  English  Act  of  1882 

3Z.  Sir  William  Blackstone,  in  his  States  of  the  Union  in  relation  to  ea«h 
Commentaries  (vol.  II,  p.  467 ) ,  distin-  other,  we  are  clearly  of  the  opinion 
guishes  foreign  from  inland  bills  by  that  bills  drawn  in  one  of  these  States 
defining  the  former  as  bills  drawn  by  upon  persons  living  in  any  other  of 
a  merchant  residing  abroad  upon  his  them  partake  of  the  character  of  for- 
correspondent  in  England,  or  vice  eign  bills  and  ought  so  to  be  treated. 
versa;  and  the  latter  as  those  drawn  For  all  national  purposes  embraced  by 
by  one  person  on  another,  when  both  the  Federal  Constitution,  the  States 
drawer  and  drawee  reside  within  the  and  the  citizens  thereof  are  one,  united 
same  kingdom.  Chitty  (p.  16)  and  under  the  same  sovereign  authority, 
other  writers  (Bayley  and  Kyd)  on  and  governed  by  the  same  laws.  In 
bills  of  exchange  are  to  the  same  effect ;  all  other  respects  the  States  are  neces- 
and  all  of  them  agree  that,  until  the  sarily  foreign  to  and  independent  of 
statutes  of  8  &  9  Wm.  Ill,  chap.  17,  each  other.  Their  Constitutions  and 
and  3  &  4  Anne,  chap.  9,  which  forms  of  government  being,  though  re- 
placed these  two  kinds  of  bills  on  the  publican,  altogether  different,  as  are 
same  footing,  and  subjected  inland  bills  their  laws  and  institutions.  Buckner 
to  the  same  law  and  custom  of  mer-  v.  Finley,  2  Pet.  (U.  S.)  586,  7  L.  Ed. 
chants   which  governed   foreign  bills,  528. 

the  latter  were  much  more  regarded  33.  Neg.  Inst.  Law   ( N.  Y. ) ,  §  260. 

in  the  eye  of  the  law  than  the  former,  See  also  as  to  protest  of  bills  of  ex- 

aa  being  thought  of  more  public  con-  change,  post,  chap.  XV. 

cern  in  the  advancement  of  trade  and  34.  Neg.  Inst.  Law  (N.  Y.),  §  213; 

commerce.    Applying  this  definition  to  English  Bills  of  JDxehange  Act  of  1882, 

the  political  character  of  the  several  §  4,  subd.  2. 
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and  in  the  Negotiable  Instramenta  Law,  the  presumption  in  each 
case  will  be  in  favor  of  treating  bills  of  exchange  as  inland,  and 
the  holder  of  a  bill,  which,  upon  its  face,  does  not  show  its  char- 
acter as  a  foreign  bill,  may  treat  it  as  inland.  It  ia  a  well-settled 
principle  of  law,  independent  of  the  provisions  of  the  statute, 
that  the  courts  will  not  take  judicial  notice  of  the  fact  that  a  city, 
village,  or  town,  mentioned  in  a  bill  as  the  place  where  it  was 
drawn  or  made  payable,  is  located  in  a  foreign  country  or  State.^* 

Testimony  may  be  admitted  to  show  that  a  biU  which  on  its 
face  purports  to  be  a  foreign  bill  is  in  reality  an  inland  bill,  and 
therefore  subject  to  the  Stamp  Act.*®  But,  on  the  other  hand, 
as  against  a  iona  fide  purchaser  without  notice,  it  cannot  be  shown 
that  a  bill  purporting  to  be  foreign  is  an  inland  bill,  or  vice  versa?'' 

It  has  been  held  in  Kentucky  that  when  a  bill  did  not  indicate 
on  its  face  the  place  where  it  was  drawn,  but  the  evidence  and 
circumstances  showed  that  the  drawer  resided  in  Kentucky  and 
the  drawee  in  Ohio,  the  legal  presumption  is  that  it  was  drawn 
at  the  drawer's  residence.*® 

§  7.  Parties  to  bills  of  exchange. 

A  bill  of  exchange  is  an  unconditional  order  in  writing  ad- 
dressed by  one  person  to  another,  signed  by  the  person  giving  it, 
requiring  the  person  to  whom  it  is  addressed  to  pay  on  demand, 
or  at  a  fixed  and  determinable  future  time,  a  sum  certain  in  money 
to,  or  to  the  order  of,  a  specified  person  or  bearer.  This  is  the 
definition  contained  in  the  English  Bills  of  Exchange  Act,*'  and 
also  in  the  E^egotiable  Instruments  Law.*"    No  particular  form  of 

35.  Kearney  v.  King,  18  E.  C.  L.  the  law  of  the  State  of  Illinois  in 
(Eng.)  28;  s.  c,  1  Chitty,  28;  Cook  v.  respect  to  its  acceptance.  Mason 
Crawford,  4  Tex.  420;  Yale  v.  Ward,  v.  Dousay,  35  111.  424,  85  Am.  Dee. 
30  Tex.  17;  Kiggin  v.  Collier,  6  Mo.  368. 

568.  In  tlie  ca^e  of  Towne  v.  Kice,  122 

36.  Jordaine  v.  Lashbrooke,  7  T.  R.  Mass.  67,  it  was  held  that  the  maker 
(Eng.)  601;  Bire  v.  Moreau,  2  C.  &  or  indorser  of  a,  promissory  note  can- 
P.  (Eng.)  376;  Bartlett  v.  Smith,  11  not,  as  against  an  indorsee  of  the  same 
M.  &  W.   (Eng.)   483.  in  the  State  of  Massachusetts  for  value 

37.  Towne  v.  Rice,  122  Mass.  67;  before  maturity  and  without  notice, 
Lennig  v.  Ralston,  23  Pa.  St.  137.  show  that  the  note,  although  dated  at 

A  bill  of  exchange  drawn  in  Michi-  Boston  with  intebt  that  it  should  be  a 

gan  in  favor  of  a  Michigan  payee  on  Massachusetts  contract,  was  actually 

a  person  residing  and  having  his  place  made  in  New  York,  and,  on  account  of 

of  business  in  Illinois,  and  which  was  illegal   interest,   was  void  under   the 

accepted  in  Illinois,  is  a  foreign,  and  usury  laws  of  that  State, 

not  an  inland  bill,  notwithstan£ng  the  38.  Harmon  v.  Wilson,  62  Ky.  322. 

drawee  also  had  a  place  of  business  in  30.  Eng.  Bills  of  Exch.  Act,   1882, 

Michigan,  where  he  spent  a  portion  of  {  3. 

his  time;  and  it  must  be  governed  by  40.  Neg.  Inst.  L.  (N.  Y.),  §  210. 
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words  is  necessary  to  a  bill  of  exchange  provided  it  is  made  clear 
that  it  directs  one  person  to  pay  a  certain  sum  of  money  to,  or  to 
hold  that  sum  at  the  disposal  of  another.**  The  parties  to  a  bill  of 
exchange  are  (1)  the  drawer,  the  person  who  signs  the  instrument; 
(2)  the  drawee,  the  person  to  whom  it  is  addressed,  and  (3)  the 
payee,  the  person  to  receive  the  money .''^  When  the  drawee  has 
undertaken  to  pay  the  bill  he  is  called  the  acceptor.  Sometimes 
a  bill  is  drawn  payable  to  the  drawer,  in  which  case  he  is  the 
payee,  and  there  are  then  but  two  parties  to  the  bill.**  It  is  pro- 
vided in  both  the  English  Bills  of  Exchange  Act  and  the  Nego- 
tiable Instruments  Law,  which  also  seems  declaratory  of  the  gen- 
eral rule,  that  where  a  bill  is  drawn  by  the  drawer  payable  to 
himself,  or  payable  to  a  fictitious  person,  or  a  person  not  having 
capacity  to  contract,  the  holder  may,  at  his  option,  treat  it  either 
as  a  bill  or  note.**  And  a  bill  drawn  by  the  drawer  upon  himself 
as  drawee,  and  made  payable  to  himself,  but  indorsed  to  another 
person,  may  be  treated  as  a  bill  of  exchange  by  the  indorsee  in  a 
suit  against  the  drawer  as  an  acceptor,  or  it  may  be  treated  as  the. 
promissory  note  of  the  drawer.**    It  seems  conclusively  established 


41.  Ellison  V.  Collingridge,  9  B.  & 
C.  570. 

42.  Byles  on  Bills  (16th  ed.),  p.  2. 
48.  Story  on  Bills  of  Exchange,  §  35. 
44.  Where  in  a  bill,  the  drawer  and 

drawee  are  the  same  person,  or  the 
drawee  is  a  fictitious  person,  or  a  per- 
son not  having  capacity  to  contract, 
the  holder  may  treat  it  at  his  option, 
either  as  a  bill  or  a  note.  English 
Bills  of  Exchange  Act,  1852,  §  5  (2)  ; 
Neg.  Inst.  L.  (N.  Y.),  §  214. 

As  an  illustration. — A  firm  carries 
on  business  in  London  and  Liverpool. 
The  London  house  draws  a  hill  on  the 
Liverpool  house.  The  holder  may 
treat  it  as  a  note  made  by  the  London 
house  payable  in  Liverpool;  and  if  it 
be  not  paid  the  omission  to  give  notice 
of  dishonor  to  the  London  house  is 
immaterial.  Chalmers  on  Bills  of 
Exchange,  §  4,  p.  17. 

An  order  drawn  by  the  president  of 
a  railroad  corporation  upon  its  treas- 
urer, directing  the  latter  to  pay  to 
A.  B.,  or  order,  a  specified  sum,  stated 
as  being  the  amount  due  A.  B.  for 
work  done  by  him  as  contractor,  in 
building  a  section  of  the  corporation's 
railroad,  is  in  eflFect  a  promissory  note, 
and  may  be  declared  on  as  such.  It  is 
not  a  bill  of  exchange  because  it  lacks 


the  essential  elements  of  two  parties; 
t.  e.,  a  drawer  and  drawee.  Fairchild 
V.  Ogdensburgh,  etc.,  Ry.  Co.,  15  N.  Y. 
337. 

45.  England. —  Miller  v.  Thomson,  3 
M.  &  G.  576,  in  which  case  Lord  Tin- 
dal  said :  "  There  is  an  absence  of  the 
circumstance  of  there  being  two  dis- 
tinct parties,  as  drawer  and  drawee, 
which  is  essential  to  the  constitution 
of  a  bill  of  exchange.  See  also  Eai  p. 
Parr,  18  Ves.  69;  Shuttleworth  v. 
Stephens,  1  Campb.  407;  Allan  v. 
Manson,  4  Campb.  115;  Harvey  v. 
Kay,  9  B.  &  C.  356,  364;  Dehers  v. 
Harriott,  1  Show.  159;  Starke  v.  Ghees- 
man,  Carth.  509;  Robinson  v.  Bland,  2 
Burr.  1077. 

Alaiama. —  Brazelton  v.  McMurray, 
44  Ala.  323 ;  Hart  v.  Shorter,  46  Ala. 
453 ;  Capital  City  Ins.  Co.  v.  Quinn,  73 
Ala.  558.  But  such  a  bill  in  the  hands 
of  an  indorsee  is  a  bill  of  exchange 
Randolph  v.  Parish,  9  Port.  (Ala.)  76. 

Georgia. —  Patillo  v.  Mayer,  70  Ga. 
715;  Lewis  v.  Harper,  73  Ga.  564;  De 
Vaughn  v.  Hangabook,  73  6a.  809. 

Indiana. —  Wardens,  etc.,  of  St. 
James  Church  v.  Moore,  1  Ind.  289. 

Kentucky. —  Rice  v.  Hogan,  8  Dana 
(Ky.),  133;  Bradley  v.  Mason,  6  Bush 
(Ky.),  603. 
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as  a  general  rule,  independent  of  statutory  provision,  that  an  in- 
strument may  be  a  bill  of  exchange  although  the  drawer  and 
drawee  are  the  same  persons  ;*®  and  that  such  an  instrument  may 
be  sued  on  either  as  an  accepted  bill  or  as  a  promissory  note.*^ 

§  8.  Bills  in  a  set. 

a.  When  made. —  There  is  usually  but  one  copy  made  of  an 
inland  bill ;  but  foreign  bills  are  often  made  in  sets.  The  Nego- 
tiable Instruments  Law  provides  that  "  where  a  bill  is  drawn 
in  a  set,  each  part  of  the  set  being  numbered  and  containing  a 
reference  to  the  other  parts,  the  whole  of  the  parts  constitute  one 
bill."  ^  The  reason  for  making  foreign  bills  in  sets  is  that  the 
danger  of  miscarriage  is  thus  decreased ;  if  one  or  more  of  the  bills 
is  not  delivered  some  one  of  the  others  may  arrive  at  its  proper 
destination.  The  custom  of  making  foreign  bills  in  sets  has  be- 
come so  common  that  in  some  cases  the  purchaser  or  person  in 
whose  favor  they  are  made  may  demand,  as  a  matter  of  right,  that 
they  be  made  in  sets.** 

b.  Form  of  parts. —  The  parts  of  a  bill  of  exchange  in  a  set  are 
made  on  separate  pieces  of  paper,  each  part  being  numbered  and 
referring  to  the  other  parts.""*  Each  part  should  contain  a  con- 
dition, that  it  shall  be  paid,  provided  the  others  remain  unpaid, 
and  is  generally  in  the  following  form :  "  Pay  to  A.  B.  or  order, 
for  value  received,  this  my  first  of  exchange  (the  second  and  third 

Maine. —  Cunningham  v.  Wardwell,  the  obligation  to  give  a  set  is  pre- 

12  Me.  466.  sumably  a  matter  of  bargain.     Chal- 

Massachusetts. —  Com.  v.  Butterick,  mers  on  Bills  of  Exchange   (5th  ed.), 

100  Mass.  12,  97  Am.  Dec.  65.  p.  235. 

Michigan. —  Hasey  v.  White  Pigeon  Chitty  says :  "  If  a  person  has  en- 
Beet  Sugar  Co.,  1  Doug.   (Mich.)    193.  gaged  to  deliver  a  foreign  bill,  it  seems 

New  York. —  Fairchild  v.  Ogdens-  that  he  is  bound,  on  request,  to  de- 
burgh,  etc.,  Ey.  Co.,  15  N.  Y.  337.  liver  as  many  parts  of  it  as  may  be 

South      GaroUna. —  MeCandlish      v.  applied  for;   but  if  the  drawer  only 

Cruger,  2  Bay  (S.  C.),  377.  give  one  bill,  he  will,  if  it  should  be 

Texas. —  Planters'   Bank  of  Tennes-  lost,  be  obliged  to  give  another  of  the 

see  V.  Evans,  36  Tex.  592.  same   date  to   the  loser."     Chitty   on 

46.  Harvey  v.  Kay,  9  B.  &  C.  356,  Bills,  p.  154. 

364  {per  Bayley,  J.) ;  Wildes  v.  Sav-       The  German  Exchange  law,  art.  66, 

age,  1  Story  ( U.  S. ) ,  22,  Fed.  Cas.  No.  provides  that  the  payee  is  entitled  to 

17,653;    Randolph  v.   Parish,   9   Port,  demand  a  set  from  the  drawer;  and  if 

(Ala.)    76.  a  bill   issued  singly  be  destroyed  or 

47.  Funk  v.  Babbitt,  156  111.  408,  41  lost,  the  indorsee  can  obtain  a  second 
N.  E.  166.  See  also  Bunting  v.  Mick,  of  exchange  by  addressing  himself  to 
5  Ind.  App.  289,  31  N.  E.  378,  1055.  his  immediate  indorser,  who  applies  to 

48.  Neg.  Inst.  L.  (N.  Y.),  §  310.  the  indorser  before,  and  so  on  up  to 
See  Appendix,  post.     See  also  English  the  drawer. 

Bills  of  Exchange  Act  of  1882,  §71.  50.  Byles   on   Bills    (16th  ed.),   p. 

49.  Chalmers  says  that  in  England   137. 
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of  the  same  date  and  tenor  remaining  unpaid)."  ^^  A  cancellation 
or  payment  of  any  one  of  the  parts  extinguishes  all  the  rest.'** 
The  rights  and  liabilities  of  holders  and  acceptors  of  bills  in  a  set 
will  be  considered  hereafter.®^ 

C.  PROMISSORY  NOTES. 
I  9.  Definition  of  promissory  note. 

A  promissory  note  is  an  unconditional  promise  in  writing,  made 
by  one  person  to  another,  signed  by  the  maker  engaging  to  pay  on 
demand,  or  at  a  fixed  or  determinable  future  time,  a  sum  certain 
in  money  to,  or  to  the  order  of,  a  specified  person,  or  to  bearer. 
A  negotiable  promissory  note  is  payable  to  the  order  of  a  specified 
person  or  to  the  bearer.^*  'No  precise  form  of  words  is  necessary 
to  constitute  a  valid  promissory  note,  provided  all  statutory 
requirements  are  complied  with.^*  It  has  been  held  that  an  in- 
strument containing  a  promise  to  do  anything  more  than  to  pay  a 
certain  sum  of  money  at  a  certain  time,  and  at  all  events,  is  not 
a  promissory  note,  but  a  special  agreement.^® 


51.  Story  on  Bills  of  Exchange, 
§  28. 

52.  Neg.  Inst.  L.  (N.  Y.),  §  315. 
See  Appendix,  post. 

53.  See  ehap.XII,  §§  1S8-U0,  post. 

54.  See  Byles  on  Bills  (16th  ed.), 
p.  6. 

The  Negotiable  Instniments  Law  de- 
fines a  negotiable  promissory  note 
within  the  meaning  of  that  act  as  "  an 
unconditional  promise  in  writing 
made  by  one  person  to  .another,  signed 
by  the  maker  engaging  to  pay  on  de- 
mand, or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money  to 
order  or  to  bearer."  And  under  this 
act,  "  where  a  note  is  drawn  to  the 
maker's  own  order,  it  is  not  complete 
until  indorsed  by  him."  Neg.  Inst. 
L.    (N.  Y.),   §  320.     See  Appendix. 

The  definition  in  the  text  is  that 
contained  in  the  English  Bills  of  Ex- 
change Act  of  1882,  §  83.  It  is  more 
appropriate  to  our  purposes  because  it 
defines  promissory  notes  without  re- 
gard to  their  negotiability. 

A  promissory  note  has  also  been  de- 
fined as  a  written  engagement  by  one 
person  to  pay  another  person,  therein 
named,  absolutely  and  unconditionally, 


a  certain  sum  of  money  at  a  time 
specified  therein.  Drake  v.  Markle,  21 
Ind.  433,  83  Am.  Dee.  358;  Brown  v. 
First  Nat.  Bank,  115  Ind.  572,  18  N.  E. 
56;  Maryland  Fertilizing  &  Mfg.  Co. 
V.  Newman,  60  Md.  584,  45  Am.  Rep. 
750;  Cayuga  County  Nat.  Bank  v. 
Purdy,  56  Mich.  6,  22  N.  W.  93. 

The  following  cases  may  also  be  cited 
as  containing  definitions  of  a  promis- 
sory note:  Walters  v.  Short,  10  111. 
252;  Coolidge  v.  Euggles,  15  Mass. 
387;  Carnwright  v.  Gray,  127  N.  Y.  92, 
27  N.  E.  835,  24  Am.  St.  Kep.  424,  12 
L.  R.  A.  845. 

55.  Hooper  v.  Williams,  2  Exch.  20; 
Peto  V.  Iteynolds,  9  Exch.  410,  affd.  in 
11  Exch.  418;  Pepoon  v.  Stagg,  1  Nott 
&  McC.  (S.  C.)  102;  Woodlock  v.  Les- 
lie, 2  Nott  &  McC.  (S.  C.)  585;  Hitch- 
cock V.  Cloutier,  7  Vt.  22.  See  also 
Hunt  V.  Devine,  37  111.  137,  in  which 
the  court  held  that  any  form  of  ex- 
pression contaiaing  an  absolute  prom- 
ise to  pay  a  certain  amount  at  a  time 
certain  constitutes  a  promissory  not. 

56.  Lane  v.  Gobbold,  Fed.  Gas.  No. 
8,051;  Austin  v.  Burns,  16  Barb.  (N. 
Y.)  643;  Barnes  v.  Gorman,  9  Rich. 
Law   (S.  C),  297. 
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{  10.  Negotiability  of  promissory  note. 

A  promissory  note  is  not  essentially  negotiable,^^  although  un- 
der the  M"egotiable  Instruments  Law  it  must  have  this  character- 
istic in  order  to  be  subject  to  the  provisions  of  that  statute.* 
Although  negotiability  is  not  essential  to  the  validity  of  a  promis- 
sory note,  "  it  is  this  quality  which  gives  it  its  principal  import- 
ance, and  makes  it  a  circulating  credit,  so  extensively  used  and 
so  generally  resorted  to  iq  the  commerce  of  the  world."  '*  The 
requirements  of  a  negotiable  instrument  will  be  considered  here- 
after.^o 

I  II.  Development  and  early  use  of  promissory  notes. 

a.  Origin  and  development. —  It  seems  likely  that,  as  long  as 
money  has  been  in  use  and  men  have  expressed  themselves  in 
writing,  simple  promissory  notes,  or  written  promises  to  pay 
money,  have  been  used  for  the  purpose  of  promoting  trade  and 
commercial  transactions.®^  The  Roman  law  mentions  such  prom- 
ises,*^ and  there  is  no  reason  to  believe  that  they  were  not  used 
by  the  even  more  ancient  nations.  The  negotiability  of  these  in- 
struments was  unknown  among  the  Komans  and  is  evidently  the 
development  of  modern  times.  It  is  difficult  to  definitely  state 
when  promissory  notes  first  came  into  use  as  negotiable  instru- 
ments. They  were  evidently  known  and  used  on  the  continent 
long  before  they  became  common  in  England.  The  time  of  their 
introduction  into  England  can  only  be  conjectured;  it  has  been 
stated  that  they  appear  to  have  been  introduced  therein,  about 
thirty  years  (1670)  before  the  reign  of  Queen  Anne.^    However 

57.  Alabama. —  Bowie     v.      Foster,  403;  Kimball  v.  Huntington,  10  Wend. 
Minor  (Ala.),  264.  (N.  Y.)   675,  25  Am.  Dee.  590;  Carn- 

Georgia. —  Eeed  v.  Murphy,  1  Ga.  wright  v.  Gray,  127  N.  Y.  92,  27  N.  E. 
236.  835,  24  Am.  St.  Rep.  424,  12  L.  R.  A. 

Maine. —  Bates    v.    Butler,    46    Me.   845. 
387.  Pennsylvania. —  Withers    v.    Deane, 

Maryland. —  Duncan    v.     Maryland  21  Leg.  Int.  (Pa.)  300. 
Sav.  Inst.,  10  Gill  &  J.   (Md.)   299.  Tennessee. —  Cummings  v.  Freeman, 

Massachusetts. —  Sibley  v.  Phelps,  6   22  Humph.    (Tenn.)    143. 
Cush.   (Mass.)   172.  Vermont. — ^Arnold    v.    Sprague,    34 

Missouri. — Finney  v.  Shirley,  7  Mo.   Vt.  402. 
42;  McGowen  v.  West,  7  Mo.  569,  38       58.  Neg.  Inst.  Law  (N.  Y.),  §  320. 
Am.  Dec.  468;  Brady  v.  Chandler,  31       59.  Story  on  Promissory  Notes  (7th 
Mo.  28.  '     ed.),  p.  4. 

"New    York. —  Downing    v.    Baeken-       60.  See  chap.  Ill,  post. 
stoes,  3  Caines  (N.  Y.),  137;  Goshen       61.  IParsonsonBillsandNotes,  p.  9. 
&  M.  Turnpike  Co.  v.  Hurtin,  9  Johns.       62.  Dig.  Liber  22,  tit.  1,  L.  41,  s.  2. 
(N.  Y.)     217,  6  Am.  Dee.  273;   Sey-       63.  Kyd  on  Bills,  p.  18,  where  it  is 
mour  V.  Van  Slyck,  8  Wend.  (N.  Y.)    said:     "As  commerce  advanced  in  its 
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this  may  be,  it  is  certain  that  such  notes  were  within  the  custom  of 
merchants  for  a  long  time  prior  to  the  time  when  they  became  the 
subject  of  litigation  or  legislation.  Malynes,  in  his  work  on  Lex 
Mercatoria,  first  published  in  1622,  describes  promissory  notes, 
calling  them  bills  obligatory  or  bills  of  debt.^  In  speaking  of 
these  bills,  he  says :  "  The  sincerity  of  plain  dealing  hath  been 
hitherto  inviolable  in  the  making  of  said  bills,  which  every  man 
of  credit  and  reputation  giveth  of  his  own  handwriting,  or  made 
by  his  servant,  and  subscribed  by  him,  without  any  seal  or  witness 
thereto ;  and  is  made  payable  to  such  a  merchant  or  person,  or  to 
the  bearer  of  the  bill,  at  such  times  of  payment  as  is  agreed."  It 
cannot  be  doubted  but  that  the  antiquity  of  promissory  notes  is 
as  great  as  that  of  inland  bills  of  exchange;  and  indeed  it  would 
seem  that  the  foreign  custom  of  merchants  respecting  promissory 
notes  was  gradually  and  imperceptibly  engrafted  into  the  English 
law  merchant  at  the  same  time,  and  imder  the  same  sanction  as 
inland  bills.*'     No  distinction  seems  to  have  been  made  in  the 


progress,  the  multiplicity  of  its  con- 
cerns required,  in  many  instances,  a 
less  complicated  mode  of  payment  than 
by  bills  of  exchange.  A  trader,  whose 
situation  and  circumstances  rendered 
credit  from  the  merchant  or  manu- 
facturer who  supplied  him  with  goods, 
absolutely  necessary,  might  have  so 
limited  a  connection  with  the  com- 
mercial world  at  large,  that  he  could 
not  easily  furnish  his  creditor  with  a 
bill  of  exchange  on  another  man;  but 
his  own  responsibility  might  be  such, 
that  his  simple  promise  to  pay,  re- 
duced to  writing  for  the  purpose  of 
evidence,  might  be  accepted  with  equal 
confidence  as  a  bill  on  another  trader; 
hence,  it  may  reasonably  be  con- 
jectured, were  at  first  introduced;  and 
the  period  of  their  introduction  ap- 
pears to  have  been  about  thirty  years 
before  the  reign  of  Queen  Anne." 

64.  Bills  obligatory,  bills  of  debt.— 
Promissory  notes  were  called  bills  ob- 
ligatory, or  bills  of  debt,  and  are 
described  with  great  accuracy  by 
Malynes  in  his  Leic  Mercatoria,  pp.  71, 
72  et  seq.,  where  he  gives  the  form  of 
such  a  bill,  which  will  be  found  in  sub- 
stance exactly  like  a  modern  promis- 
sory note.  "I,  A.  B.,  merchant  of 
Amsterdam,  do  by  these  presents,  ac- 
knowledge to  be  indebted  to  the  honest 
C.  D.,  English  merchant,  dwelling  at 
Middleborough,   in  the   sum  of  £500, 


current  money,  for  merchandise,  which 
is  for  commodities  received  of  him  to 
my  conient;  which  sum  of  £500  as 
aforesaid,  I  do  hereby  promise  to  pay 
unto  the  said  C.  D.  (or  the  bringer 
hereof)  within  six  months  after  the 
date  of  these  presents.  In  witness 
whereof,  I  have  subscribed  the  same  at 
Amsterdam,  this        day  of  July,        ." 

This  is  nothing  more  than  a  verbose 
promissory  note,  which  stripped  of  its 
redundancies  is  simply  this:  For- 
value  received,  I  promise  to  pay  to  C. 
D.,  or  bearer,  £500,  in  six  months  after- 
date. See  Appendix,  1  CraUch  (U.  S.). 
386. 

65.  Inland  bills  and  promissory 
notes  "  both  came  into  use  at  the  same 
time,  were  of  equal  benefit  to  com- 
merce, depended  upon  the  same  prin- 
ciples, and  were  supported  by  the  same 
law."  Appendix,  1  Cranch  (U.  S.), 
386. 

Comyns  (Lord  Chief  Baron),  in  his 
Digest,  under  the  title  "  Merchant,"  in 
abridging  the  substance  of  what 
Malynes  had  said  upon  the  subject  of 
bills  of  debt,  or  bills  obligatory,  stated 
the  law  as  follows :  "  Payment  by  a 
merchant  shall  be  made  in  money  or 
by  bill.  Payment  by  bill  is  by  bill  of 
debt,  bill  of  credit,  or  bill  of  exchange. 
A  bill  of  debt,  or  bill  obligatory,  is, 
when  a  merchant  by  his  writing  ac- 
knowledges himself  in  debt  to  another 
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earlier  cases  between  inland  bills  of  exchange  and  promissory 
notes.*®  As  a  result  we  find  considerable  confusion  existing  as  to 
the  origin  of  the  legal  principles  involving  the  rights  and  obliga- 
tions of  the  parties  to  promissory  notes. 

b.  Statute  of  3  <&  4:  Anne,  chap.  9. —  The  continued  and 
obstinate  refusal  of  some  of  the  common-law  judges  to  accord  to 
promissory  notes,  made  payable  to  order  or  to  bearer,  the  element 
of  negotiability,  and  to  permit  them  to  be  assigned  and  indorsed, 
led  to  the  enactment  of  the  statute  of  3  &  4  Anne,  chap.  9,  which 
expressly  and  specifically  conferred  upon  such  notes  the  same 
quality  of  assignability  and  negotiability  as  was  possessed  by  in- 
land bills  of  exchange. ^'^  Lord  Chief  Justice  Holt  was  the  most 
obstinate  of  all  these  judges.  He  appears  to  have  been  most 
vehement  in  his  opposition  and  to  have  persistently  contended 
against  the  recognition  by  the  courts  of  the  assignability  of  promis- 

in  such  a  sum,  to  be  paid  at  such  a  sory  notes,  or  inland  bills  of  exchange; 

day,  and  subscribes  it  at  a  day  and  for  the  reporters  do  not  express  them- 

place  certain.    Sometimes  a  seal  is  put  selves  with  sufficient  precision,  but  use 

to  it.     But  such  bill  binds  by  the  cus-  the  words  "  note  "  and  "  bill  "  promis- 

tom  of  merchants,  without  seal,  wit-  cuously." 

ness  or  delivery.     So  it  may  be  made  67.  Statute  of  3  &  4  Anne,  chap,  g, 

payable  to  bearer  and  upon  demand,  provided  as  follows :     "  All  notes  made 

So  it  is  sufficient  if  it  be  made  and  and  signed  by  any  person  or  persons, 

subscribed  by  the  merchant's  servant,  whereby  such  person  or  persons  shall 

So  a  bill  of  debt  may  be  assigned  to  promise  to  pay  to  any  other  person, 

another  toties  quoties."    And  he  then  his,  her,  or  their  order,  or  to  bearer, 

quotes  at  length  the  statute  of  Anne,  any  sum  of  money  mentioned  in  such 

hereafter    cited.      Lord    Comyns    was  note,  shall  be  taken  and  construed  to 

either  at  the  bar  or  on  the  bench  dur-  be,  by  virtue  thereof,  due  and  payable 

lug  the  reigns  of  William,  Anne,  and  to  any  such  person  or  persons  to  whom 

George  I  and    George   II,   and    must  the  same  is  made  payable;   and  also, 

have  known  how  the  law  stood  before  every  such  note  shall  be  assignable  or 

the  statute  referred  to,  and  it  can  be  mdorsable  over   in  the  same  manner 

readily   inferred   that   m   his   opmion  ^g  ^^^^^^  ^jii,  ^f  exchange,  and  the 

the  statute  was  enacted  to  confirm  as  ^^,^„  „^            ^^^  to  whom  such  sum 

law  the  custom  of  merchants  in  vogue  f„   ,,„  „„„i,   „„+„ j„ „„i,i„    „„„ 

prior  to  that  time.  "^   ]'l  ^"""^  "°*?   made   payable,   may 

66.  Confusion   in   reports   of   early  ^^''^t^in  an  action  for  the  same  in  the 

cases.- There  was  apparently  no  dis-  ^^-^^e  manner  as  they  might  do  on  an 

tinction  made,  either  by  the  bench,  by  ^^l^-nd  bill  of  exchange,  made  or  drawn 

the  bar,  or  by  merchants,  betweek  a  «'<=<=0'^ding  to  the  custom  of  merchants, 

promissory   note   and   an   inland  bill,  against   the   person    or   persons    who 

and  this  is  the  cause  of  that  obscurity  ^'^^^  *^^  ^^.T^'   ^"^^  .^"^  P^''^.°°  .'"' 

in  the  reports  of  mercantile  cases  dur-  Persons    to    whom    such    note    is    in- 

ing  the  reigns  of  Charles  II,  James  II,  horsed    or    assigned,    or    the    money 

and  William  III,  of  which  Lord  Mans-  therein  mentioned  ordered  to  be  paid 

field  complained  so  much  in  the  case  ''y  indorsement  thereon,  may  maintain 

of  Grant  and  Vaughn,  3  Burr.   1525,  an  action    for   such    sum  of    money, 

and  1  W.  Bl.  488,  where  he  says  that  either   against  the  person  or  persons 

in  all  cases   in  King  William's   time  who  signed  such  note,  or  against  any 

"  there  is  great  confusion ;   for,  with-  of  the  persons  who  indorsed  the  same, 

out  searching  the  record,  one   cannot  in  like  manner  as  in  cases  of  inland 

tell  whether  they  arose  from  promis-  bills  of  exchange." 
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sory  notes.  In  one  case  ^  he  says :  "  The  notes  in  question  are 
only  an  invention  of  the  Goldsmiths  in  Lombard  street,  who  had 
a  mind  to  make  a  law  to  bind  all  those  that  did  deal  with  them ; 
and  sure  to  allow  such  a  note  to  carry  any  lien  with  it  were  to  turn 
a  piece  of  paper,  which  is  in  law  but  evidence  of  a  parol  contract, 
into  a  specialty ;  and  besides,  it  would  impower  one  to  assign  that 
to  another  which  he  could  not  have  himself ;  for  since  he  to  whom 
this  note  was  made  could  not  have  this  action,  how  can  his  assignee 
have  it  ?  "  ®*  It  seems  certain  that  the  statute  in  question  was  the 
direct  result  of  the  pertinacious  refusal  of  Lord  Holt  to  yield  to 
the  custom  of  merchants  in  vogue  as  to  the  assignability  of  promis- 
sory notes.  The  preamble  of  a  statute  infers  this,™  and  there  is  a 
considerable  of  contemporary  testimony  to  the  same  effect.^*^  It 
is  apparent  that  Parliament  recognized  the  injustice  of  Lord  Holt's 
views,  and  deemed  it  important  for  the  interests  of  commerce  and 
business  transactions  that  the  true  status  of  promissory  notes,  as 
already  established  by  the  custom  of  merchants,  should  become 
fixed,  in  fact,  as  a  part  of  the  law  of  the  land.''^ 

68.  Buller  v.  Crips,  6  Mod.  (Eng.)  therein,  are  hot  assignable  or  indors- 
29.  able  over,  within  the  custom  of  mer- 

69.  In  the  case  of  Clerk  v.  Martin,  1  chants,  to  any  other  person ;  and  that 
Salk.  (Eng.)  129,  also  reported  by  Lord  such  person  to  whom  the  sum  of 
Raymond  in  2  Ld.  Raym.  757  (decided  money  mentioned  in  such  note  is  pay- 
in  1702 ) ,  Chief  Justice  Holt  also  said :  able,  cannot  maintain  an  action  by  the 
"  That  the  maintaining  of  these  ac-  custom  of  merchants  against  the  per- 
tions  upon  such  notes  were  innovations  son  who  first  made  and  signed  the 
upon  the  rules  of  the  common  law;  same;  and  that  any  person  to  whom 
and  that  it  amounted  to  a  new  sort  of  such  note  should  be  assigned,  indorsed 
specialty  unknown  to  the  common  law,  or  made  payable,  could  not,  within  the 
and  invented  in  Lombard  Street,  which  said  custom  of  merchants,  maintain 
attempted  in  these  matters  of  bills  of  any  action  upon  such  note  against  the 
exchange  to  give  laws  to  Westminster  person  who  first  drew  and  signed  the- 
Hall.  That  the  continuing  to  declare  same:  Therefore,  to  the  intent  to  en- 
upon  these  notes  upon  the  custom  of  courage  trade  and  commerce,  which 
merchants  proceeded  upon  obstinacy  will  be  much  advanced,  if  such  notes 
and  opinionativeness,  since  he  had  al-  shall  have  the  same  eflFect  as  inland 
ways  expressed  his  opinion  against  bills  of  exchange,  and  shall  be  nego- 
them,  and  since  there  was  so  easy  a  tiated  in  like  manner." 

method  as  to  declare  upon  a  general  71.  Lord  Hardwicke  in  Walmsley  v. 
indeMtatus  assumpsit  for  money  lent."  Child,  1  Ves.  346  (1749). 
See  also  Williams  v.  Cutting,  2  Ld.  72.  Mr.  F.  A.  Greer  says,  in  his 
Raym.  825,  7  Mod.  154,  and  Bouton  v.  valuable  article  on  "  Custom  in  the 
Souter,  2  Ld.  Raym.  774,  in  both  of  Common  Law,"  9  Law  Quar.  Rev.  169: 
which  cases  similar  sentiments  were  "  The  only  permanent  result  of  Holt'a 
expressed  by  Chief  Justice  Holt.  opposition   was   that  Parliament  was 

70.  The  preamble  of  3  &  4  Anne,  constrained  to  do  what  the  judges, 
chap.  9,  is  as  follows :  "  Whereas  it  through  his  influence,  declined  to  do. 
has  been  held,  that  notes  in  writing,  Holt  was  a  great  lawyer,  but  his  petu- 
signed  by  the  party  who  makes  the  lant  opposition  to  actions  on  promis- 
same,  whereby  such  party  promises  to  sory  notes  is  not  to  be  reckoned  among 
pay  unto  any  other  person,  or  his  or-  the  acts  that  constitute  his  title  to  a 
der,    any    sum    of    money    mentioned  great  reputation.     His  view  was  con- 
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i  12.  Parties  to  a  promissory  note. 

There  are  two  original  parties  to  a  promissory  note  —  the  maker 
and  the  payee.  The  person  who  makes  the  note  is  the  maker,  and 
the  person  to  whom  it  is  payable  is  the  payee.  The  note,  when 
made  payable  to  the  payee  or  his  order,  may  be  transferred  by 
indorsement  accompanied  by  delivery  to  another  person,  in  which 
case  the  payee  becomes  an  indorser  and  the  person  to  whom  the 
note  is  transferred  becomes  the  indorsee.  The  holder  of  a  note  is 
the  payee  or  indorsee  thereof  who  is  in  possession  of  it,  or  the 
bearer  thereof  when  such  note  is  made  payable  to  bearer.''^  Where 
the  note  is  made  payable  to  the  order  of  the  maker  and  by  him 
indorsed  and  delivered  to  another,  it  is,  in  legal  effect,  the  same  as 
an  ordinary  promissory  note,  in  which  the  indorser  is  the  maier 
and  the  indorsee  is  the  payee.''*    And  where  a  note  signed  by  two 


trary  to  that  of  the  whole  of  West- 
minster Hall,  and  there  can  be  no 
doubt  that  promissory  notes  had  ex- 
actly the  same  claim  to  legal  recogni- 
tion as  bills  of  exchange,  namely,  the 
general  custom  of  merchants  through- 
out England." 

Opinion  of  Chief  Justice  Cockbum 
in  the  ease  of  Goodwin  v.  Robarts, 
L.  R.,  10  Exch.  (Eng.)  337  (1878), 
in  commenting  upon  the  case  of  Wil- 
liams V.  Williams,  Garth.  269  (1692), 
continues  as  follows:  "Thus  far  the 
practice  of  merchants,  traders,  and 
others,  of  treating  promissory  notes, 
whether  payable  to  order  or  to  bearer, 
on  the  same  footing  as  bills  of  ex- 
change, had  received  the  sanction  of 
the  courts;  but  Holt  having  become 
chief  justice,  a  somewhat  unseemly 
conflict  arose  between  him  and  the 
merchants  as  to  the  negotiability  of 
promissory  notes,  whether  payable  to 
order  or  bearer,  the  chief  justice  tak- 
ing what  must  now  be  admitted  to 
have  been  a  narrow-minded  view  of  the 
matter,  setting  his  face  strongly 
against  the  negotiability  of  these  in- 
struments, contrary,  as  we  are  told  by 
authority,  to  the  opinion  of  West- 
minster Hall,  and  in  a  series  of  suc- 
cessive cases,  persisted  in  holding  them 
not  to  be  negotiable  by  indorsement  or 
delivery.  The  inconvenience  of  trade 
arising  therefrom  led  to  the  passing 
of  the  statute  of  3  &  4  Anne,  chap.  9, 
whereby  promissory  notes  were  made 
capable  of  being  assigned'  by  indorse- 
ment or  made  payable  to  bearer,  and 
such  assignment  was  thus  rendered 
valid  beyond  dispute  or  diflSculty.     It 


is  obvious  from  the  preamble  of  the 
statute,  which  merely  recites  that  'it 
had  been  held  that  such  notes  were  not 
within  the  custom  of  merchants,'  that 
these  decisions  were  not  acceptable  to 
the  profession  or  the  coimtry.  Nor 
can  there  be  much  doubt  that,  by  the 
usage  prevalent  among  merchants, 
these  notes  had  been  treated  as  securi- 
ties negotiable  by  the  customary 
method  of  assignment,  as  much  as  bills 
of  exchange  properly  so  called.  The 
statute  of  Anne  may,  indeed,  practi- 
cally speaking,  be  looked  upon  as  a 
declaratory  statute,  confirming  the  de- 
cisions prior  to  the  time  of  Lord 
Holt." 

73.  English  Bills  of  Exchange  Act, 
1882,  §  2.  See  also  Neg.  Inst.  Law 
(N.  Y.),  §  2. 

What  constitutes  a  holder. — ^A  per- 
son must  be  in  actual  or  constructive 
possession  of  a  note  to  become  the  legal 
holder  thereof,  and  it  must  be  shown 
that  he  was  in  legal  possession.  Ly- 
saght  V.  Bryant,  9  C.  B.  (Eng.) 
46;  Jenkins  v.  Tongue,  29  L.  J. 
Exch.  (Eng.)  147;  Ancona  v.  Marks, 
7  H.  &  N.  (Eng.)  686.  It  is  not 
necessary  that  the  indorsee  should  be 
in  the  personal  possession  of  the  note; 
possession  by  his  agent  is  sufficient. 
Richardson  v.  Lincoln,  5  Mete.  (Mass.) 
201.  The  holder,  even  if  not  the  owner, 
may  maintain,  in  his  own  name,  an  ac- 
tion on  the  note,  with  the  owner's  con- 
sent.   Wheeler  v.  Johnson,  97  Mass.  39. 

74.  Scull  v.  Edwards,  13  Ark.  24, 
56  Am.  Dec.  294.  In  this  case  it  was 
held  that  the  indorsee  acquires  a  prim- 
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or  more  persons  is  made  payable  to  one  of  them,  who  in  turn  in- 
dorses it,  he  is  liable  thereon  as  maker.''*  In  many  of  the  States 
the  rule  has  been  declared,  by  statute  or  by  the  courts,  that  a 
promissory  note  m.ade  payable  to  the  order  of  the  maker,  if  issued 
for  a  valuable  consideration  without  indorsement,  has  the  same 
effect  against  the  maker  as  if  payable  to  bearer.™ 

D.   OTHER  FORMS  OF  COMMERCIAL  PAPER. 
8  13.  Bank  notes;  definition  and  use. 

A  bank  note  may  be  defined  as  a  promissory  note,  made  by  a 
bank  or  a  banker,  payable  to  bearer  on  demand.^'    Bank  notes  are 

itive  title  and  not  derivative,  and  the  vent  the  indorsee  from  maintaining 
indorsement  to  him  is  not  technically  suit  thereon.  Ormsbee  v.  Kidder,  48 
such,  but  is  a  part  of  the  instrument  Vt.  361. 

itself.  See  also  Towne  v.  Smith,  Fed.  Where  the  instrument  is  given  by 
Cas.  No.  14,115 ;  Winona  Bank  v.  Wof-  one  firm  to  another,  both  having  a 
ford,  71  Miss.  711,  14  South.  262.         common  member,  it  is  not  a  promis- 

75.  Schmidt  V.  Archer,  llSInd.  365,  sory  note  until  it  is  assigned  by  the 
14  N.  E.  543.  An  instrument  signed  latter  firm;  the  assignee  in  such  case 
by  two  persons  is  not  invalid  as  a  is  to  be  regarded,  as  between  himself 
promissory  note  because  it  is  payable  and  the  makers,  as  the  real  payee,  and 
to  the  order  of  "  myself."  Jenkins  v.  may  maintain  an  action  against  the 
Bass,  88  Ky.  397,  11  S.  W.  293,  21  makers.  Murdock  v.  Caruthers,  21 
Am.  St.  Rep.  344.  Ala.  785.     Where  the  name  of  a  firm 

The  statutes  of  Kentucky  provide  is  signed  by  one  of  two  partners  to  a 
(Gen.  Stats.,  chap.  22,  §  13),  that  note  payable  to  the  other,  it  is,  in 
where  a  note  is  made  payable  to  the  effect,  merely  the  note  of  the  former  to 
maker's  order,  and  is  indorsed  by  him,  the  latter.  Morrison  v.  Stockwell,  39 
and  then  delivered,  such  signature  and  Ky.  172. 

delivery  operates  as  a  promise  to  pay       76.  California. —  Code,  §  3102.   And 
the  face  of  the  note  at  maturity  to  the   see  Main  v.  Hilton,  54  Cal.  110. 
person  to  whom  the  same  shall  be  de-       Mississippi. — Columbus  Ins.  &  Bank, 
livered.      Under    this   statute   it    has   Co.  v.  First  Nat.  Bank,  73  Miss.  96, 
been  held  that  where  a  note,  signed  by   15  South.  138. 

the  defendant  and  M.^  was  made  pay-  Missoiiri. — Lowrie  v.  Zankel,  49  Mo. 
able  to  the  order  of  M,  and  the  latter  App.  153. 

signed  his  name  on  the  back  of  the  New  York. —  The  statute  of  New 
note,  and  delivered  it  to  the  plaintiff,  York  formerly  provided  that  a  note 
that  the  defendant  became  liable  to  the  made  payable  to  the  order  of  the 
plaintiff.  Jenkins  v.  Bass,  88  Ky.  397,  maker  "  shall,  if  negotiated  by  the 
11  S.  W.  293,  21  Am.  St.  Rep.  344,  maker,  have  the  same  effect  and  be  of 
See,  generally.  Pitcher  v.  Barrows,  34  the  same  validity  as  against  the  maker 
Mass.  361,  28  Am.  Dec.  306;  Heywood  and  all  persons  having  knowledge  of 
V.  Wingate,  14  N.  H.  73 ;  Rombo  v.  the  funds,  as  if  payable  to  the  bearer." 
Metz,  5  Strobh.  (S.  C.)  108,  53  Am.  (Rev.  Stat.,  pt.  2,  chap.  4,  tit.  2,  §  5.) 
Dee.  694;  Woods  v.  Ridley,  30  TeHn.  This  statute  was  repealed  in  1897  by 
194;  Norton  v.  Downer,  15  Vt.  569.       the  Negotiable  Instruments  Law,  and 

Notes  signed  by  firm  payable  to  under  section  27  of  that  law  it  is  now 
member. —  Where  a  note  signed  by  all  provided  that  a  note  made  payable  to 
the  members  of  a  firm  is  made  payable  the  maker  is  payable  to  order.  See  the 
to  the  order  of  one  of  them,  the  legal  following  cases  which  arose  under  the 
disability  of  the  payee  to  maintain  an  former  act:  Irving  Nat.  Bank  v. 
action  thereon,  because  he  would  be  Alley,  79  N.  Y.  536 ;  Turnbull  v.  Bow- 
both  plaintiff  and  defendant,  does  not  yer,  40  N.  Y.  456 ;  Shipman  v.  Bank  of 
disqualify  him  from  indorsing  the  note  New  York,  126  N.  Y.  318,  27  N.  E.  371. 
to  a  third  party  for  value,  nor  pre-      77.  Byles  on  Bills  (16thed.),p,  10, 
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generally  issued  for  circulation  as  money.™  The  laws  of  many 
States  authorize  the  issue  of  circulating  notes  by  banks  and 
bankers  and  provide  for  their  redemption  by  the  deposit  with  the 
State  of  ample  security.''*  The  National  Banking  Act  expressly 
provides  for  the  issue  of  circulating  notes  by  national  banks  organ- 
ized under  that  act,  to  be  secured  by  the  deposit  of  United  States 
bonds.**  The  United  States  statutes  do  not  prohibit  the  issue  of 
circulating  notes  by  State  banks,  under  the  sanction  of  State  au- 
thority, but  they  impliedly  discourage  it  by  imposing  a  tax  on  all 
notes  "  of  any  person,  or  of  any  State  bank  or  State  banking  asso- 
ciation, used  for  circulation"  and  paid  out  by  any  national  or 
State  bank.*^  It  follows,  therefore,  that  the  bank  notes  in  use  in 
this  country  are  those  issued  by  national  banks,  under  the  direct 
control  of  Federal  authority.  These  notes  are  a  most  important 
part  of  our  circulating  medium.  Their  payment  being  secured  by 
the  deposit  of  government  bonds,  and  the  banks  issuing  them  being 
so  closely  supervis'ed  by  the  governmental  departments  having 
them  in  charge,  they  circulate  without  regard  to  the  banks  which 

contains  the  following  definition  of  a  ing  association.  State  bank,  or  State 

bank  note:     "A  bank  note  ia  a  prom-  banking  association  shall  pay  a  tax  of 

issory  note,  made  by  a  banker,  payable  ten  per  centum  on  the  amount  of  notes 

to  bearer  on  demand,  and  intended  to  of  any  person,  or  of  any  State  bank  or 

circulate  as  money."  State  banking  association,  used  for  eir- 

Edwards  defines  a  bank  note  as  "  a  culatiou  and  paid  out  by  them." 
species  of  promissory  note  drawn  pay-       Object  of  tax;  power  to  impose. — 

able  to  bearer    on   demand,    and  for  This  section  does  not  lay  a  direct  tax. 

many  purposes  treated  and  considered  Congress  having  undertaken,  in  the  ex- 

as  cash."  Edwards  on  Bills,  etc.,  §  20.  ercise     of     undisputed     constitutional 

Parsons   defines   a  bank   note   as   a  power,  to  provide  a  currency  for  the 

"  promissory  note  of  a  bank  payable  on  ^hole  country,  may  secure  the  benefit 

demand  to  bearer  and  therefore  nego-  „f  y.  ^g  tj,e  people  by  appropriate  leg- 

tiable    by    ^61^6^."      2    Parsons    on  islation,  and  to  that  end  may  restrain. 

Notes  and  Bills,  2,  88.  ,„  by  suitable  enactments,  the  circulation 

78.  Byles  on  Bills  _(16th  ed.),  p   10.  „^  ^^^^  ^^^  issued  under  its  au- 

79.  States    authorizmg    circulating  ^^^^j^^      ^^^^j^    ^^^^    ^    ^  8 
notes  are  Kentucky,  Ijouisiana,  Mame,  w.jj    /tt   o  \  533 

Maryland,    Massachusetts     Minnesota,  ^j^^  ^^;^  /^  ^^  ^he  notes  paid  out. 

New    Hampshire^    New    Jersey,    New  ^^^^  .     ^^^^  ^^^  ^^  ^^  ^  circulating 

York,      Ohio,      Pennsylvania,      Rhode  j.            o     i,                •           •     t  4.i,„ 

Island,  Tennessee,  Vermont,  West  Vir-  medium.     Such  a  use  is  against  the 

ginia.    In  the  States  of  Arkansas,  Cali-  r^"'^^^^^  United  States.     There- 

fornia,    Mississippi,    Nevada,    Oregon,  fore  the  banker  who  helps  to  keep  up 

Texas,   and  Washington   the   issul  of  ^^^  "^e  by  paying  them  out,  that  is, 

circulating  notes  is  prohibited  by  the  employing  them  as  the  equivalent  of 

Constitution;  and  in  the  States  of  Ala-  money  in  discharging  his  obligations, 

bama,   Colorado,  Florida,  Idaho,   Illi-  is  taxed  for  what  he  does.    The  taxa- 

nois,  and  Michigan  such  notes  are  pro-  tion  is  no  doubt  intended  to  destroy 

prohibited  by  statute.  the  use;   but  that,  as   has   just  been 

80.  U.  S.  Rev.  Stat.,  §§  5157-5189.  seen.   Congress  has  the  power  to  do. 

81.  U.  S.  Rev.  Stat.,  §  3412,  which  Merchants'   Nat.   Bank  v.   U.   S.,   101 
provides  that:    "  Every  national  bank-  U.  S.  1. 
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gave  them  life.     The  rules  relating  to  negotiable  instruments  are 
not  often  applied  to  these  notes. 

§  14.  Due  bills  and  I    O    U's. 

It  has  been  generally  held  in  this  country  that  a  due  bill, —  a 
paper  whereby  the  maker  acknowledges  his  indebtedness  to  the 
payee  in  form  substantially  as  follows :  "  Due  B.  one  hundred 
and  fifty  dollars,  payable  to  his  order.  (Signed)  A.," — is  a 
promissory  note.*^  This  is  upon  the  theory  that  the  acknowledg- 
ment of  indebtedness  on  its  face  implies  a  promise  to  pay.**    As 


82.  Forms  of  due  bills. —  "Due  A. 
B.  $32.5,  payable  on  demand"  held  a 
promissory  note.  Kimball  v.  Hunting- 
ton, 10  Wend.  (N.  Y.)  675,  25  Am. 
Dec.  590.  See  also  Carver  v.  Hayes, 
47  Me.  257. 

A  paper  as  follows :  "  $525.  Con- 
ger, Aug.  23,  1865.  Due  G.  S.  W.,  on 
corn,  five  hundred  and  twenty-five  dol- 
lars. (Signed)  A.  B."  is  a  promis- 
sory note.  Jacquin  v.  Warner,  40  111. 
459.  But  a  writing  as  follows :  "  I 
owe  the  estate  of  Zenas  Warden, 
$190.15.  May  13,  1863  "  was  held  to 
import  a  mere  statement  of  balance, 
and  not  to  be  a  promissory  note. 
Bowles  V.  Lambert,  54  HI.  237.  See 
Lincoln  v.  Butler,  18  Gray  (Mass.), 
129;  McGowen  v.  West,  7  Mo.  569. 

An  instrument  in  these  words: 
"  Good  to  Robert  Cochran,  or  order, 
for  $30,  borrowed  money  "  is  a  valid 
promissory  note.  Franklin  v.  March, 
6  li.  H.  364,  25  Am.  Dec.  462.  But  a 
similar  instrument,  in  which  the  payee 
was  not  named,  was  held  not  to  be  a 
promissory  note.  Brown  v.  Gilman, 
13  Mass.  157. 

See  also  in  general  on  this  proposi- 
tion: 

Alabama. —  Johnson  v.  Johnson, 
Minor  (Ala.),  263;  Bowie  v.  Foster, 
Minor  (Ala.),  264;  Fleming  v.  Burge, 
6  Ala.  373. 

Arkansas. —  Huyck  v.  Meador,  24 
Ark.  191. 

Connecticut. —  Smith  v.  Allen,  5  Day 
(Conn.),  337;  Currier  v.  Lockwood,  40 
Conn.  349,  16  Am.  Rep.  40. 

Georgia. —  Mitchell  v.  Rome  E.  Co., 
17  Ga.  574;  Brewer  v.  Brewer,  7  Ga. 
584;  Lowe  v.  Murphy,  9  Ga.  338;  Hart 
v.  Conner,  21  Ga.  384. 

Illinois. —  Bilderback  v.  Burlingame, 
27  111.  337 ;  Sears  v.  Wesleyan  Univer- 
sity, 28  111.  183. 


Kentucky. — ^Kalfus  v.  Watts,  16  Ky. 
197. 

Louisiana. —  Spearing  v.  Zacharie, 
26  La.  Ann.  496. 

Maine. —  Carver  v.  Hayes,  47  Me. 
257. 

Massachusetts. —  Lincoln  v.  Butler, 
14  Gray  (Mass.),  129. 

Missouri. —  Finney  v.  Shirley,  7  Mo. 
42;  McGowen  v.  West,  7  Mo.  569,  38 
Am.  Dec.  468;  Brady  v.  Chandler,  31 
Mo.  28. 

New  York. —  Luqueer  v.  Prosser,  1 
Hill  (N.  Y.),  256;  Sackett  v.  Spencer, 
29  Barb.  (N.  Y.)  180;  Russell  v. 
Whipple,  2  Cow.  (N.  Y.)  536;  Shel- 
don V.  Heaton,  88  Hun  (N.  Y.),  535, 
34  N.  Y.  Supp.  856. 

Pennsylvania. —  Potts  v.  Coal  Co.,  6 
Phila.    (Pa.)    249. 

South  Carolina. —  Pepoon  v.  Stagg, 
1  Nott  &  McC.  (S.  C.)   102. 

South  Dakota. —  Schmitz  v.  Hawk- 
eye  Gold  Min.  Co.,  8  S.  D.  544,  67  N. 
W.  618. 

Tennessee. —  Read  v.  Wheeler,  10 
Tenn.  50;  Cummings  v.  Freeman,  21 
Tenn.  143 ;  Marrigan  v.  Page,  23  Tenn. 
247. 

Texas. —  Hopson  v.  Brunwankel,  24 
Tex.  607,  76  Am.  Dec.  124. 

See  7  Century  Digest,  "Bills  and 
Notes,"  §  61. 

83.  Kimball  v.  Huntington,  10 
Wend.  (N.  Y.)  675,  25  Am.  Dec.  590. 
See  also  Elder  v.  Rouse,  15  Wend. 
(N.  Y.)  220;  Sackett  v.  Spencer,  29 
Barb.  (N.  Y.)  184;  Woodward  v. 
Genet,  37  Barb.  527. 

But  in  Connecticut  it  has  been  held 
that  while  the  law  implies  a  promise 
to  pay  from  a  mere  due  bill  or  ac- 
knowledgment of  debt,  if  the  promise 
is  simply  implied  and  not  expressed, 
the  instrument  cannot  be  classed  with 
promissory   notes.     Currier   v.    Lock- 
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suggested  by  the  foot-note,  there  is  some  conflict  of  authority  as  to 
effect  of  the  promise  to  pay  implied  in  a  due  bill ;  many  nice  dis- 
tinctions have  been  drawn,  none  of  which  are  entirely  satisfactory. 
A  mere  acknowledgment  of  debt  evidenced  by  an  I  O  U  is  held  not 
to  be  a  promissory  note  in  England,**  and  many  authorities  in 
this  country  are  to  the  sanue  effect.*^  It  seems  well  settled,  how- 
ever, that  if  the  due  bill  or  I  O  U  contains  words  which  would 
import  a  promise  to  pay  and  render  the  instrument  negotiable  it 
should  be  treated  as  a  promissory  note.*^  If  an  I  O  TJ  contains 
an  agreement  that  it  is  to  be  paid  on  a  given  day,  or  on  demand, 
it  will  be  a  promissory  note.*'^  Some  of  the  States  have,  by  stat- 
ute, extended  the  law  of  bills  and  promissory  notes  to  all  instru- 
ments in  writing  whereby  any  person  acknowledges  any  sum  of 
money  to  be  due  to  any  other  person.** 


wood,  40  Conn.  349,  16  Am.  Eep.  40. 
And  in  Louisiana  a  due  bill  is  a  mere 
acknowledgment  of  debt,  and,  the 
promise  to  pay  money  being  only  im- 
plied, it  does  not  fall  within  the  defini- 
tion of  a  promissory  note.  Garland  v. 
Scott,  15  La.  Ann.  143.  But  this  case 
seems  overruled  by  Spearing  v.  Zaoh- 
arie,  26  La.  Ann.  496. 

And  in  Missouri  it  has  been  held 
that  a  memorandum  stating  that  a 
certain  sum  is  due,  with  interest,  but 
containing  no  express  promise  or  time 
of  payment,  and  naming  no  payee,  is 
not  a  promissory  note.  Biskup  v. 
Oberle,  6  Mo.  App.  583. 

Story  says  (Promissory  Notes,  §  14) 
that  "  to  constitute  a  good  promissory 
note,  there  must  be  an  express  promise 
on  the  face  of  the  instrument  to  pay 
money;  for  a  mere  promise  implied  by 
law,  founded  upon  an  acknowledged  in- 
debtedness will  not  be  sufficient."  But 
this  declaration  of  the  rule  is  not  up- 
held by  the  weight  of  authority  either 
of  the  decisions  as  above  cited,  or  of 
the  text-writers.  See  Byles  on  Bills, 
p.  8;  Parsons  on  Notes  and  Bills, 
§  24:  Chitty  on  Bills,  p.  428. 

84.  Most  of  the  English  cases  arose 
under  the  Stamp  Act  and  they  held 
that  such  paper  did  not  require  a. 
stamp  as  it  was  only  an  evidence  of 
indebtedness.  Israel  v.  Israel,  1 
Campb.  499 ;  Gould  v.  Coombs,  1  C.  B. 
543 ;  Childers  v.  Boulnois,  Dowl.  &  E. 
8;  Smith  v.  Smith,  1  Fost.  &  F.  539; 
Beeching  v.  Westbrook,  8  Mees.  &  W. 
411;  Melanottev.  Teasdale,  13  Mees.  & 


W.   216;    Fesenmayer    v.  Adcock,   16 
Mees.  &  W.  449. 

85.  In  Massachusetts  it  has  been 
held  that  a  mere  promise  implied  by 
law,  founded  on  an  acknowledgment  of 
indebtedness,  is  not  sufficient  to  consti- 
tute a  promissory  note;  as  where  the 
instrument  was  in  the  following  form: 

"Marlboro',  Sept.  23,  1881. 
"I   O   U,   E.   A.   Gay,   the   sum   of 
seventeen   dolls.    5/100,   for   value  re- 
ceived. John  R.  Rooke." 

Gay  V.  Kooke,  151  Mass.  115,  23 
N.  E.  835,  21  Am.  St.  Kep.  434,  7  L. 
E.  A.  392.  In  this  case  the  court  said : 
"  While  in  a  few  States  it  has  been 
held  otherwise,  the  law  as  generally 
understood  in  this  country  is,  that  in 
the  absence  of  any  statute,  a  mere  ac- 
knowledgment of  a  debt  is  not  a  prom- 
issory note,  and  such  is,  we  think,  the 
law  of  this  Commonwealth."  The  fol- 
lowing cases  are  cited:  Gray  v.  Bow- 
den,  23  Pick.  (Mass.)  282;  Common- 
wealth Ins.  Co.  V.  Whitney,  1  Mete. 
(Mass.)  21;  Daggett  v.  Daggett,  124 
Mass.  149;  Almy  v.  Winslow,  126 
Mass.  342;  Carson  v.  Lucas,  13  B. 
Mon.  (Ky.)  213. 

86.  Eussell  v.  Whipple,  2  Cow.  (N. 
Y.)  536;  Wardwell  v.  Sterne,  22  La. 
Ann.  28. 

87.  Byles  on  Bills  (16th  ed.),  p.  35. 
See  Brooks  v.  Elkins,  2  Mees.  &  W.  74; 
Waithman  v.  Elsee,  1  C.  &  K.  35; 
Brown  v.  Gilman,  13  Mass.  158. 

88.  Gay  v.  Rooke,  151  Mass.  115, 
23  N.  E.  835,  21  Am.  St.  Rep.  434,  7 
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-§15.  Certificates  of  deposit. 

A  certificate  of  deposit  is  a  receipt  given  by  a  bank  or  banker 
or  any  other  person  for  money  deposited  whereby  it  is  agreed  to 
pay  the  person  named  therein,  or  order,  the  amount  of  money 
specified,  in  the  manner  agreed  upon  between  the  parties.  If 
negotiable  the  certificate  is  a  promissory  note.**  But  a  certificate 
which  states  that  a  certain  sum  is  subject  to  the  depositor's  order, 
but  contains  no  express  promise  to  pay  is  not  a  promissory  note.®* 


L.  R.  A.  392,  citing  Colo.  Gen.  Stat. 
(1883),  chap.  9,  §  3;  111.  Rev.  Stat. 
(1884),  chap.  98,  §  3;  Ind.  Kev.  Stat. 
(1881),  §  5501;  Iowa  Code  (1873), 
§  2085;  Miss.  Kev.  Code  (1880), 
11  1123,  1124. 

89.  Certificate  as  promissory  note. 
—  A  certificate  of  deposit  of  a  certain 
sum  of  money,  payable  at  a  future 
day,  with  interest  until  due,  for  the 
use  of  a  person  named,  and  to  his  or- 
der, upon  the  return  of  a  certificate,  is 
a  negotiable  promissory  note.  Miller 
V.  Austen,  13  How.  (U.  S.)  218,  14  L. 
Ed.  119.  There  arc  a  number  of  other 
cases  cited  in  the  Century  Digest 
(Bills  and  Notes,  §  62),  in  support  of 
this  proposition,  among  which  are: 

Alabama. —  Renfro  v.  Merchants  & 
Mechanics'  Bank,  83  Ala.  425,  3  South. 
776. 

California. —  Wei  ton  v.  Adams,  4 
Cal.  37,  60  Am.  Dee.  579;  McMillan  v. 
Richards,  9  Cal.  365,  70  Am.  Dec.  655 ; 
Coye  V.  Palmer,  16  Cal.  158;  Mills  v. 
Barney,  22  Cal.  240;  Brummaghim  v. 
Tallant,  29  Cal.  503,  89  Am.  Dee.  61. 

Connecticut. —  Kilgore  v.  Bulkley,  14 
Conn.  362. 

Florida. —  Maxwell  v.  Agnew,  21 
Fla.  154. 

Georgia. —  Carey  v.  McDougald,  '  7 
Ga.  84;  Lynch  v.  Goldsmith,  64  Ga.  42. 

Illinois. — Peru  Bank  v.  Farnsworth, 
18  111.  563;  Laughlin  v.  Marshall,  19 
III.  390;  Swift  V.  Whitney,  20  111.  144; 
I-Iunt  V.  Divine,  37  111.  137. 

India/na. —  National  State  Bank  v. 
Ringel,  51  Ind.  563;  Gregg  v.  Union 
Co.  Nat.  Bank,  8?  Ind.  238;  Drake  v. 
Market,  21  Ind.  433,  83  Am.  Dee.  358. 

Iowa. —  Bean  v.  Briggs,  1  Iowa,  488, 
63  Am.  Dee.  464. 

Maryland. — Fells  Point  Sav.  Inst.  v. 
Weedon,  18  Md.  320,  81  Am.  Dee.  603. 

Michigam. —  Gate  v.  Patterson,  25 
Mich.  191;  Tripp  v.  Curtenius,  36 
Mich.  494,  24  Am.  Rep.  610;  Birch  v. 
Fisher,  51  Mich.  36,   16  N.  W.   220; 


Beardsley  v.  Webber,  104  Mich.  88,  62 
N.  W.  173. 

Minnesota. —  Cassidy  v.  First  Nat. 
Bank,  30  Minn.  86,  14  N.  W.  363; 
Mitchell  V.  Eastman,  37  Minn.  335,  33 
N.  W.  910. 

New  York. — Orleans  Bank  v.  Mer- 
rill, 2  Hill  (N.  Y.),  295;  Pardee  v. 
Fish,  60  N.  Y.  265,  19  Am.  Rep.  176; 
Frank  v.  Wessels,  64  N.  Y.  155 ;  Baker 
V.  Adams,  9  App.  Div.  365,  41  N.  Y. 
Supp.  399. 

Worth  Carolina. —  Johnson  v.  Hen- 
derson, 76  N.  C.  227. 

Ohio. —  Howe  V.  Hartness,  11  Ohio 
St.  449,  78  Am.  Dec.  312;  Citizens' 
Nat.  Bank  v.  Brown,  45  Ohio  St.  39, 
11  N.  E.  799. 

Texas. —  First  Nat.  Bank  v.  Green- 
ville Nat.  Bank,  84  Tex.  40. 

Wisconsin. —  Ford  v.  Mitchell,  15 
Wis.  304;  Lindsey  v.  McClelland,  18 
Wis.  481,  86  Am.  Dec.  786;  Klauber 
V.  Biggerstaff,  47  Wis.  551,  3  N.  W. 
357,  32  Am.  Rep.  773 ;  Curran  v.  Wit- 
ter, 68  Wis.  16,  31  N.  W.  705,  60  Am. 
Rep.  827. 

90.  Shute  V.  Pacific  Nat.  Bank,  136 
Mass.  487.  This  case  seems  to  stand 
somewhat  alone  among  a  great  num- 
ber of  cases  which  are  all  to  the  effect 
that  the  ordinary  certificate  of  deposit 
is  a  promissory  note.  But  the  case 
arose  under  a  statute  (Gen.  Stat., 
chap.  53,  §  10;  Pub.  Stat.,  chap.  77, 
§  14),  providing  that  in  an  action  on 
a  promissory  note  payable  on  demand, 
brought  by  indorsee  against  the  prom- 
isor, any  matter  shall  be  deemed  a 
legal  defense  which  would  be  a  defense 
to  a  suit  on  such  note  brought  by  the 
promisee,  except  that  no  matter  aris- 
ing after  notice  of  the  indorsement  or 
transfer  of  such  note  has  been  given  to 
the  promisor  shall  constitute  a  de- 
fense; and  the  court  held  that  since 
certificates  of  deposit  were  not  com- 
monly known  in  the  community  as 
promissory    notes,    to    include    them 
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And  it  has  been  held  that  where  the  certificate  does  not  designate 
any  time  for  payment,  but  is  payable  on  the  return  of  the  cer- 
tificate, it  is  not  a  promissory  note  payable  on  demand.**  The 
negotiability  of  a  certificate  of  deposit  depends  upon  the  wording 
of  the  instrument,  and  is  governed  by  the  same  rules  that  control 
promissory  notes.®^ 


§  1 6.  Checks. 

a.  Definition. —  A  check  is  a  bill  of  exchange  drawn  on  a  bank 
payable  on  demand.  This  is  the  definition  contained  in  the  Eng- 
lish Bills  of  Exchange  Act  of  1882,®*  and  also  in  the  Negotiable 
Instruments  Law  recently  adopted  in  many  of  the  State's.**  Eut 
in  so  far  as  these  acts'  define  a  check  as  a  bill  of  exchange,  they  are 
declaratory  of  the  law  as  it  existed  at  the  time  of  their  passage.*' 


within  the  statute  above  cited  would 
defeat  entirely  the  purpose  for  which 
they  are  given.  See  also  Hunt,  Appel- 
lant, 141  Mass.  gi5,  6  N.  E.  554; 
O'Neil  V.  Bradford,  1  Finn.  (Wis.) 
390,  42  Am.  Dec.  574;  Patterson  v. 
Poindexter,  6  Watts  &  S.  (Pa.)  227, 
40  Am.  Dee.  554. 

91.  Shute  V.  Pacific  Nat.  Bank,  136 
Mass.  487;  Patterson  v.  Poindexter,  6 
Watts  &  S.  (Pa.)  227,  40  Am.  Dec. 
554;  Charnley  v.  Dulles,  8  Watts  &  S. 
(Pa.)  353;  Lebanon  Bank  v.  Mangali, 
28  Pa.  St.  452;  London  Sav.  Fund 
Soe.  V.  Hagerstown  Sav.  Bank,  '36  Pa. 
St.  498,  78  Am.  Dec.  390. 

92.  Negotiability. — ^A  certificate  of 
deposit  may  be  made  payable  to  A.  B. 
when  it  is  not  negotiable.  It  may  be 
made  payable  to  A.  B.  or  order,  when 
it  is  negotiable  by  indorsement.  It 
may  be  made  payable  to  A.  B.  or 
bearer,  when  it  is  negotiable  by  simple 
delivery.  If  it  be  expressed  as  payable 
in  currency  or  in  current  funds,  or 
the  like  phraseology,  it  is  not  negotia- 
ble, because  it  is  not  made  payable  in 
money.  Morse  on  Banks  and  Banking, 
p.  65. 

See  also  for  particular  instances  of 
negotiable  and  nonnegotiable  certifi- 
cates for  deposit,  Welton  v.  Adams,  4 
Cal.  37;  Mills  v.  Carney,  22  Cal.  240; 
Poorman  v.  Mills,  35  Cal.  118;  Carey 
V.  McDougald,  7  Ga.  84;  Lynch  v. 
Goldsmith,  64  Ga.  42;  Lafayette  Bank 
V.  Ringel,  51  Ind.  393;  Bellows  Falls 
Bank  v.  Rutland,  40  Vt.  377. 


On  return  of  receipt. — ^A  written  in- 
strument acknowledging  the  receipt  of 
a  specified  sum  of  money  in  paper  cur- 
rency for  account  of  a  person  named, 
and  promising  to  pay  the  same  to  such 
person  or  order  "  on  return  of  this  re- 
ceipt," with  interest,  is  a  negotiable 
promissory  note.  The  words  "on  re- 
turn of  this  receipt "  do  not  make  it 
payable  upon  a  contingency,  or  consti- 
tute a  condition  precedent;  and  its 
being  payable  in  paper  currency  will 
be  taken  as  meaning  legal  tender  paper 
curf  ency.  Frank  v.  Wessels,  64  N.  Y. 
155. 

Current  funds. — ^A  certificate  pay- 
able in  "  current  funds  "  is  not  nego- 
tiable. Lafayette  Nat.  Bank  v.  Ringel, 
51  Ind.  393.  This  case  does  not  seem 
to  be  in  accord  with  other  cases  in- 
volving certificates  of  deposit  payable 
in  current  funds.  See  Citizens'  Nat. 
Bank  V.  Brown,  45  Ohio  St.  526,  11 
N.  E.  799,  4  Am.  St.  Rep.  526. 

93.  English  Bills  of  Exchange  Act, 
1882,  §  73  (see  Appendix)  ;  Chalmers 
on  Bills  of  Exchange,  p.  245. 

94.  Neg.  Inst.  L.  (N.  Y.),  §  321. 
See  Appendix. 

95.  M'Lean  v.  Clydesdale  Bank,  L. 
R.,  9  App.  Cas.  95,  per  Lord  Black- 
burn, who  says  that  a  check  is  an  un- 
conditional order  in  writing  addressed 
to  a  banker  requiring  him  to  pay  a 
sum  certain  in  money  at  a  fixed  or  de- 
terminable future  time,  that  is  to  say, 
on  presentation;  and  coming  within 
this  definition  it  would  clearly  be  a 
bill  of  exchange. 
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In  considering  the  above  definition,  whicli  is  now  more  authorita- 
tive than  any  of  those  used  by  the  text-writers,  the  definition  of  a 
bill  of  exchange  should  also  be  borne  in  mind.*®  With  the  defini- 
tion of  a  bill  of  exchange  in  view,  a  check  may  be  defined  as  an 
unconditional  order  in  writing  addressed  by  a  person  to  a  bank®' 
or  banker,  signed  by  the  person  giving  it,  requiring  the  bank  or 
banker  to  whom  it  is  addressed  to  pay  on  demand  a  sum  certain  in 
money  to  order  or  bearer.  ®® 


The  United  States  Supieme  Court 
in  discussing  the  similarity  of  checks 
and  bills  of  exchange  used  the  follow- 
ing language :  "  Bank  checks  are  not 
inland  bills  of  exchange,  but  have 
many  of  the  properties  of  such  com- 
mercial paper;  and  many  of  the  rules 
of  the  law  merchant  are  alike  applica- 
ble to  both.  Each  is  for  a  specific 
sum  payable  in  money.  In  both  cases 
there  is  a  drawer,  a  drawee,  and  a 
payee.  Without  acceptance,  no  action 
can  be  maintained  by  the  holder  upon 
either  against  the  drawer."  Mer- 
chants' Nat.  Bank  of  Boston  v.  State 
Bank,  10  Wall.  (U.  S.)  604,  19  L.  Ed. 
1008.  See  Bull  v.  Kasson  Nat.  Bank, 
123  U.  S.  105,  8  Sup.  Ct.  62,  31  L.  Ed. 
97. 

A  bank  check  is  substantially  the 
same  as  an  inland  bill  of  exchange.  It 
passes  by  delivery,  when  payable  to 
bearer,  and  the  rules  as  to  present- 
ment, diligence  of  the  holder,  etc., 
which  are  applicable  to  the  one,  are 
generally  applicable  to  the  other. 
Rogers  v.  Durant,  140  U.  S.  298,  11 
Sup.  Ct.  754,  35  L.  Ed.  481. 

The  following  decisions  of  the  State 
courts  are  to  the  effect  that  checks  are 
substantially  the  same  as  bills  of  ex- 
change (see  Century  Digest,  Bills  and 
Notes,  §  20)  : 

Alabama. —  First  Nat.  Bank  v.  Nel- 
son, 105  Ala.  180,  16  South.  707. 

Illinois. —  Biekford  v.  First  Nat. 
Bank  of  Chicago,  42  111.  238;  Rounds 
V.  Smith,  42  111.  245. 

Indiana. —  Glenn  v.  Noble,  1  Blaekf. 
(Ind.)  104;  Henshaw  v.  Root,  60  Ind. 
220. 

Kentucky. —  Shrieve  v.  Duckham,  11 
Ky.  194;  "Humphries  v.  Bicknell,  12 
Ky.  296. 

Maryland. — Moses  v.  Franklin  Bank, 
34  Md.  574;  Hawthorn  v.  State,  56 
Md.  530;  Laird  v.  State,  61  Md.  309. 

Nebraska. —  Wood    River    Bank    v. 


First  Nat.  Bank,  36  Neb.  744,  55  N. 
W.  239. 

New  Hampshire. —  Barnet  v.  Smith, 
30  N.  H.  256. 

New  York. —  Murray  v.  Judah,  6 
Cow.  484;  Smith  v.  Jones,  20  Wend. 
192;  Eisley  v.  Phenix  Bank,  83  N.  Y. 
318,  38  Am.  Rep.  421;  Duncan  v.  Ber- 
lin, 60  N.  Y.  153. 

South  \GaroUna. —  Sutcliffe  v.  Mc- 
Dowell, 2  Nott  &  McC.  251. 

Tennessee. —  Planters'  Bank  v.  Mer- 
ritt,  54  Tenn.  177. 

Virginia. —  Purcell  v.  AUemong,  22 
Gratt.  739. 

Contra. —  The  following  cases  con- 
tain statements  to  the  effect  that 
checks  are  not  bills  of  exchange,  al- 
though the  similarity  is  not  denied: 

Indiana. —  GriflSn  v.  Kemp,  46  Ind. 
172;  Harrison  v.  Wright,  100  Ind. 
515,  58  Am.  Rep.  805. 

Iowa. —  Roberts  v.  Austin,  26  Iowa, 
315. 

Kentucky. —  Lester  v.  Given,  71  Ky. 
357. 

Maryland. —  Exchange  Bank  v.  Sut- 
ton Bank,  78  Md.  577,  28  Atl.  563,  23 
L.  R.  A.  173. 

Massachusetts. — BuUard  v.  Randall, 
67  Mass.  605,  61  Am.  Dec.  433;  Way 
V.  Towle,  155  Mass.  374,  29  N.  E.  506. 

Missouri. —  Hays  v.  Lathrop  Bank, 
75  Mo.  App.  211. 

96.  Neg.  Inst.  L.  (N.  Y.),  §  210. 
See  Appendix. 

_  97.  A  bank  is  defined  by  the  Nego- 
tiable Instruments  Law  (§2)  as  in- 
cluding any  person  or  association  of 
persons  carrying  on  the  business  of 
banking  whether  incorporated  or  not. 
See  Wielahd's  Admr.  v.  State  Nat. 
Bank,  23  Ky.  L.  Rep.  1517,  65  S.  W. 
617;  s.  e.,  66  S.  W.  26. 

98.  Daniel  defines  a  cheek  as  "a 
"  draft  or  order  upon  a  bank  or  bank- 
"  ing-house,  purporting  to  be  drawn 
"upon    a    deposit    of    funds    for    the 
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b.  Distinction  between  checks  and  bills  of  exchange. —  Notwith- 
standing the  statement  contained  in  the  Negotiable  Instruments 
Law,  that  a  check  is  a  bill  of  exchange,  there  are  differences  be- 
tween checks  and  bills  which  must  be  recognized.  "  The  chief 
points  of  difference  are  that  a  check  is  always  drawn  on  a  bank 
or  banker.  No  days  of  grace  are  allowed.  The  drawer  is  not 
discharged  by  the  laches  of  the  holder  in  presentment  for  pay- 
ment, unless  he  can  show  that  he  has  sustained  some  injury  by 
the  default.  It  is  not  due  until  payment  is  demanded,  and  the 
Statute  of  Limitations  runs  only  from  that  time.  It  is,  by  its 
face,  the  appropriation  of  so  much  money  of  the  drawer  in  the 
hands  of  the  drawee,  to  the  payment  of  an  admitted  liability  of 
the  drawer.  It  is  not  necessary  that  the  drawer  of  a  bill  should 
have  funds  in  the  hands  of  the  drawee.  A  check  in  such  a  case 
would  be  a  fraud."  ®®    It  is  provided  in  the  Negotiable  Instru- 


"  payment  at  all  events  of  a  certain 
"  sum  of  money,  to  a  certain  per- 
"  son  therein  named,  or  to  him  or 
"  his  order,  or  to  bearer,  and  pay- 
"able  instantly  on  demand."  (Dan- 
iel on  Neg.  Inst.,  §  1566.)  In  the  note 
to  this  definition  Mr.  Daniel  calls  at- 
tention to  the  insufiiciency  of  the  defi- 
nition employed  by  many  of  the  text- 
writers.  Among  these  are  the  follow- 
ing: Parsons  on  Notes  and  Bills  (vol. 
2),  p.  57:  "A  check  is  a  brief  draft 
or  order  on  a  bank  or  banking-house, 
directing  it  to  pay  a,  certain  sum  of 
money."  Edwards  on  Bills,  396:  "A 
check  drawn  on  a  bank  is  a  bill  of  ex- 
change payable  on  demand."  Story  on 
Promissory  Notes,  §  487 :  "A  check  is 
a  written  order  or  request  addressed 
to  a  bank,  or  to  persons  carrying  on 
the  business  of  bankers,  by  a  party 
having  money  in  their  hands,  request- 
ing them  to  pay  on  presentment  to  an- 
other person,  or  to  him  or  bearer,  or 
to  him  or  order,  a  certain  sum  of 
money  specified  in  the  instrument." 
In  view  of  the  legislative  declaration 
as  to  what  constitutes  a  check,  con- 
tained in  the  Negotiable  Instruments 
Law,  in  force  in  many  of  the  States, 
as  well  as  the  decisions  of  the  courts 
in  most  of  the  States,  it  would  seem 
that  the  definition  in  the  text  is  accu- 
rate and  sufiiciently  comprehensive. 

Pay  check  issued  by  the  paymaster 
of  a  railroad  company,  drawn  on  the 
treasurer,  payable  at  a  bank  named 
therein,  is  not  a  check  on  such  bank. 


Chicago,  B.  &  Q.  R.  R.  Co.  v.  Bums,. 
61  Neb.  793,  86  N.  W.  483. 

An  indorsement  on  an  architect's 
certificate  reciting  that  a  certain 
amount  is  due  to  the  contractor,  viz.: 
"  P.  H.  &  Co.,  pay  to  the  order  of  E." 
(contractor),  and  signed  by  the  owner 
of  the  building,  P.  H.  &  Co.  having  in 
their  hands  funds  of  the  owner  to  be 
paid  out  as  required  for  the  construc- 
tion of  the  building,  is  a  check  and 
not  a  bill  of  exchange.  Industrial 
Bank  of  Chicago  v.  Bowes,  165  111. 
70,  46  N.  E.  10. 

99.  Merchants'  Nat.  Bank  of  Boston 
V.  State  Bank,  10  Wall.  (U.  S.)  647, 
19  L.  Ed.  1019;  Be  Brown,  Fed.  Cas. 
No.  1,985  (2  Story,  502). 

Distinction  between  check  and  bill. 
—  Mr.  Justice  Story,  in  stating  the 
distinction  in  point  of  law  between 
checks  and  bills  of  exchange,  refers  to 
the  rule  that  a,  bill  of  exchange  taken 
after  the  day  of  payment  subjects  the 
holder  to  all  the  equities  attaching  to 
it  in  the  hands  of  the  party  from 
whom  he  receives  it,  and  adds :  "  This 
rule  does  not  apply  to  a  check,  for  it 
is  not  treated  as  overdue,  although  it 
is  taken  by  the  holder  some  days  after 
its  date,  and  it  is  payable  on  demand. 
On  the  contrary,  the  holder,  in  such  a 
case,  takes  it,  subject  to  no  equities  of 
which  he  has  not,  at  the  time,  notice; 
for  a  check  is  not  treated  as  overdue 
merely  because  it  has  not  been  pre- 
sented as  early  as  it  might  be,  or  as  a 
bill  of  exchange  is  required  to  be,  ta 
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ments  Law  and  in  the  English  Bills  of  Exchange  Act  that  except 
as  otherwise  provided  therein,  the  provisions  thereof  applicable  to 
a  bill  of  exchange  payable  on  demand  apply  to  a  check.^ 

c.  Checks  payable  after  date. —  The  great  weight  of  authority 
in  this  country  upholds  the  doctrine  that  a  draft  or  order  upon  a 

charge  the  drawer,  or  indorser,  or  presenting  a  check  in  due  time  for 
transferrer.  One  reason  for  this  seems  payment  would  not  discharge  the  lat- 
to  he,  that,  strictly  speaking,  a  check  ter,  unless  he  had  heen  injured  there- 
is  not  due  until  payment  is  demanded,  by,  and  then  only  to  the  extent  of  his 
Be  Brown,  Fed.  Cas.  1,985;  2  Story,  loss;  but  a  different  rule  in  this  re- 
502,  513;  Story  on  Promissory  Notes,  spect  prevails  in  case  of  a  bill  of  ex- 

5  491.  change.     (5)   A  cheek  requires  no  ac- 
In  Massachusetts  the  distinction  has  ceptance,  and  when  presented,  the  pre- 

been  thus  expressed:  "  A  cheek  differs  sentment  is  for  payment.  (6)  It  is 
from  a  bill  of  exchange  in  this,  that  it  not  protestable,  or  in  other  words,  pro- 
is  drawn  upon  a  bank,  or  on  the  house  test  is  not  requisite  to  hold  either  the 
of  a  private  banker,  is  payable  on  pre-  drawer  or  an  indorser."  Morrison  v. 
sentment,  and  the  bank  or  banker  is  Bailey,  5  Ohio  St.  632,  64  Am.  Dec. 
not  entitled  to  days  of  grace  upon  it,  632.  And  see  Andrews  v.  Blachly,  11 
although   payable  on  some  other  day  Ohio  St.  89. 

than  its  date.     It  may  also  be  passed  In  England  it  has  been  held  that  "  a 

from  hand  to  hand,  and  a  reasonable  check  is  clearly  not  an  assignment  of 

time  is  allowed  to  each  party  receiv-  money  in  the  hands  of  a  banker: — it 

ing  the  same  to  present  it  for  payment,  is   a   bill   of   exchange   payable   at   a 

Taylor  v.  Wilson,  11  Mete.  (Mass.)  44,  banker's.     The  banker  is  bound  by  his 

52.    See  also  Daly  v.  New  Jersey  Steel  contract  with  his  ctistomer  to  honor 

6  Iron  Co.,  155  Mass.  374,  29  N.  E.  the  check,  when  he  has  sufficient  assets 
506.  in  his  hands;  if  he  does  not  fulfil  his 

In  New  York  it  has  been  held  that  contract  he  is  liable  to  an  action  by 

a  bill  of  exchange  is  not  necessarily  the  drawer,  in  which  heavy  damages 

payable   on  demand,  but  a   cheek  is.  may  be  recovered  if  the  drawer's  credit 

Both    may  be  drawn    on  a  bank    or  has  been  injured.     Hopkinson  v.  For- 

banker.    Bowen  v.  Newell,  8  N.  Y.  190.  ster,  L.  R.,  19  Eq.  74,  76,  per  Jessel, 

In  Ohio  it  has  been  held  in  a  lead-  M.  E. 
ing  case  that  checks  and  bills  of  ex-  Byles  in  his  work  on  Bills  (16th 
change  are  to  be  distinguished  in  the  ed.,  p.  33),  summarizes  the  chief 
following  particulars:  (1)  "A  check  points  of  difference  between  checks  and 
is  drawn  upon  an  existing  fund,  and  bills  as  follows :  "  Checks  are  not  ac- 
is  an  absolute  transfer  or  appropria-  cepted,  hence  the  holder  cannot  sue  the 
tion  to  the  holder,  of  so  much  money  bank.  The  drawer  is  not  discharged 
in  the  hands  of  the  drawee;  whereas  a  by  the  holder's  failure  to  present  in 
bill  of  exchange  is  not  always  or  nee-  due  time,  unless  the  bank  fail.  Notice 
essarily  drawn  upon  actual  funds  in  of  dishonor  to  the  drawer  is  rarely  le- 
the  hands  of  the  drawee,  but  very  fre-  gaily  necessary,  as  absence  of  effects  in 
quently  drawn  in  anticipation  of  the  drawee's  hands,  the  almost  uni- 
funds,  or  upon  a  previously  arranged  versal  cause  of  dishonor,  excuses  it,  as 
credit.  (2)  The  drawer  of  a  check  is  does  countermand  of  payment.  They 
always  the  principal;  whereas  the  must  be  drawn  on  a  banker,  and  pay- 
drawer  of  a  bill  frequently  stands  in  able  on  demand,  and  are  generally. 
the  position  of  a  mere  surety.  (3)  As  though  Uot  necessarily,  inland.  And 
between  the  holder  of  a  check  and  an  finally  the  banker  is  protected  against 
indorser,  demand  of  payment  within  a  foreign  or  unauthorized  indorsement 
due  time  is  essential  to  the  liability  of  of  a  draft  on  him  to  order  on  de- 
the  letter.    But  days  of  grace  being  al-  mand." 

lowed  to  bills  of  exchange,' the  time  for  1.  Neg.  Inst.  Law   (N.  Y.),  §  321. 

demanding  payment  of  a  bill  is  dif-  See   Appendix;    English  Bills   of  Ex- 

ferent.      (4)    As   between   the   holder  change  Act,  1882,  §  73.    See  Chalmers 

and  drawer,  however,  mere  delay  in  on  Bills  of  Exchange,  p.  245. 
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bank  payable  after  its  date  and  subsequent  to  its  issue   is  not  a 
check,  but  a  bill  of  exchange.^ 

d.  Drafts  by  one  hank  upon  another  banh  in  another  State. — ' 
It  is  customary  in  the  transaction  of  banking  business  for  one  bank 
to  issue  drafts  upon  a  bank  located  in  another  State.  In  such  cases 
it  is  often  important  to  ascertain  whether  such  drafts  are  to  be 
considered  as  checks  or  bills  of  exchange.      But  few  cases,  have 


2.  In  general. —  Treating  generally 
of  an  instrument  dated  on  a  certain 
day,  and  by  some  form  of  words  made 
payable  at  a  day  certain  thereafter,  it 
is  probable  that  between  the  array  of 
opposing  authorities,  the  preponder- 
ance will  be  considered  to  lie  in  favor 
of  the  doctrine  that  such  paper  is  not 
to  be  considered  as  a  check,  but  as  an 
inland  bill  of  exchange,  and  therefore 
entitled  to  days  of  grace.  Morse  on 
Banks  and  Banking,  p.  262. 

Forms  of  drafts  declared  bills  of  ex- 
change.— ^An  instrument  addressed  to 
a  bank:  "Pay  to  M.  C.  J.  &  Co.,  or 
order,  five  hundred  dollars,  on  22nd 
October. 

$500.  (Signed)  E.  W.  &  Co.,"  dated 
October  12,  is  a  bill  of  exchange,  and 
as  such  entitled  to  grace.  Ivory  v. 
State  Bank,  36  Mo.  475,  88  Am.  Dec. 
150.  As  is  also  a  draft  in  the  follow- 
ing form:  "  W.  &  B. :  Pay  to  L.  L.  B. 
on  the  13th  of  July,  1853,  or  order, 
three  hundred  dollars."  Morrison  v. 
Baily,  5  Ohio  St.  13,  64  Am.  Dec.  632. 

So  also  is  a,  draft  in  the  following 
form: 

"  $199.92. 

Minneapolis,  Minn.,  Mch.  27,  1888. 

On  April  14th,  pay  to  the  order  of 
E.  Harrison,  One'  Hundred  and  ninety- 
nine,  and  92-100  dollars. 

J.  T.  Hareison. 
To  Citizens  Bank, 

Minneapolis,  Minn."  Harrison 
V.  Nicollet  Nat.  Bank,  41  Minn.  488, 
43  N.  W.  336,  16  Am.  St.  Eep.  718,  5 
L.  R.  A.  746. 

Conflict  of  authority. —  The  question 
as  to  whether  an  instrument  so  dated 
is  a  cheek  or  a  bill  of  exchange  has 
given  rise  to  considerable  discussion 
and  some  conflict  of  opinion.  The  two 
principal  authorities  holding  such  an 
instrument  a  check  are  Re  Brown,  2 
Story,  502,  Fed.  Cas.  1,985  and  Cham- 
pion V.  Gordon.  70  Pa.  St.  474.  Both  of 
these  are  entitled  to  great  weight,  but 


they  stand  almost  alone,  the  Supreme 
Courts  of  Rhode  Island  (Westminster 
Bank  v.  Wheaton,  4  R.  I.  30)  and 
perhaps  of  Tennessee,  being,  so  far  as 
we  know,  the  only  ones  which  have 
adopted  similar  views.  All  other 
courts  which  have  passed  upon  the 
question,  as  well  as  the  text-writers, 
have  almost  uniformly  laid  it  down 
that  such  an  instrument  is  a  bill  of 
exchange,  and  that  an  essential  char- 
acteristic of  a  check  is  that  it  is  pay- 
able on  demand.  Harrison  v.  Nicollet 
Nat.  Bank,  41  Minn.  488,  43  N.  W. 
336,  16  Am.  St.  Rep.  718,  5  L.  R.  A. 
746. 

The  following  Massachusetts  cases 
may  also  be  cited  in  favor  of  the  propo- 
sition that  such  instruments  are 
checks:  Taylor  v.  Wilson,  11  Mete. 
44;  Way  v.  Towle,  155  Mass.  374,  29 
N.  E.  506. 

Bills  of  exchange  and  not  checks. — 
The  following  cases  are  to  the  effect 
that  such  instruments  are  bills  of  ex- 
change : 

United  States. —  Ogden  v.  Saunders, 
25  U.  S.  213,  6  L.  Ed.  606;  Bank  of 
Washington  v.  Triplett,  26  U.  S.  25, 

7  L.  Ed.  37;  Bell  v.  First  Nat.  Bank, 
115  U.  S.  373,  29  L.  Ed.  409. 

California. —  Minturn  v.  Fisher,  4 
Cal.  36. 

Delaware. —  Work  v.  Tatman,  2 
Houst.  304;  Bradley  v.  Delaplaine,  5 
Harr.  305. 

Georgia. —  Henderson  v.  Pope,  39 
Ga.  361,  reaffd.  sub  nom.  Georgia  Nat. 
Bank  v.  Henderson,  46  Ga.  496. 

Illinois. —  Cutter  v.  Reynolds,  64  111. 
321. 

'New  YorTc. —  Murray  v.  Judah,  6 
Cow.  484;  Woodruff  v.  Merchants' 
Bank,  25  Wend.  673 ;  Bowen  v.  Newell, 

8  N.  Y.  190;  Pope  v.  Bank  of  Albion, 
57  N.  Y.  126. 

Ohio. —  Morrison  v.  Bailey,  5  Ohio 
St.  13,  64  Am.  Dee.  632. 

Oregon. —  Hawley  v.  Jette,  10  Ore. 
31,  45  Am.  Eep.  129. 
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arisen  where  this  question  has  been  discussed.  The  settled  opinion 
seems  to  be,  however,  that  such  drafts  are  checks  and  the  parties 
thereto  are  subject  to  the  same  liabilities  and  possess  the  same 
rights  as  though  such  drafts  were  drawn  upon  a  particular  bank  or 
banker  by  an  individual.* 

§  17.   Bills  of  lading. 

a.  Definition. —  It  is  customary  to  treat  bills  of  lading  as  com- 
mercial paper.  They  have  many  of  the  characteristics  of  such 
paper,  and  many  of  the  general  rules  and  principles  affecting  the 
rights  and  liabilities  of  parties  to  such  paper  are  applicable  to 
them.  A  bill  of  lading  has  been  defined  as  an  instrument  issued 
by  a  common  carrier  to  the  consignor  of  goods,  consisting  of  a 
receipt  therefor,  and  an  agreement  to  carry  them  from  the  place 
of  shipment  to  the  place  of  destination.*  A  paper  signed  only  by 
the  consignor,  stating  the  shipment,  and  intrusted  to  the  master  of 
a  vessel,  is  not  a  bill  of  lading.® 

b.  Negotiahility. —  Bills  of  lading  are  sometimes  called  quasi- 
negotiable  because  they  are  transferable  by  indorsement,  although 
they  do  not  call  for  the  payment  of  money.^     But  it  is  also  well 

3.  A  check  drawn  by  a  bank  in  one  5.  Covill  v.  Hill,  4  Den.  (N.  Y.) 
State  on  a  bank  in  another,  in  dupli-  323,  affd.  in  6  N.  Y.  374;  Gage  v. 
cate,  is  not  a  bill  of  exchange.  Mer-  Jaequeth,  1  Lans.  (N.  Y.)  207;  Bab- 
chants'   Nat.    Bank  v.   Ritzinger,   118  cock  v.  Orbison,  25  Ind.  75. 

111.  484,  8  N.  B.  834.    See  also  Harri-  Where  vendors  of  corn,  with  the  in- 

son  V.  Wright,  100  Ind.  515,  58  Am.  tention   of  sending  it  in   their   boats 

Hep.  805;  Roberts  v.  Corbin,  26  Iowa,  to  the  vendee,  executed  an  instrument 

315,  96  Am.  Dee.  146 ;  First  Nat.  Bank  containing   a  recital  of  the  shipment 

of   Cincinnati  v.   Coates,   3   McCrary,  of  the  corn,  its  quantity,  the  freight 

(U.     S.),     9;     Bull     V.     First     Nat.  due   upon   it,   the   terms   of   payment 

Bank    of    Kasson,     123    U.     S.     105,  of  the  purchase  money,  and  the  name 

8  Sup.  Ct.  62,  31  L.  Ed.  97 ;  Morrison  of  the  boat  by  which  it  was  sent,  and 

V.  Farmers  &  Merchants'  Bank,  9  Okl.  stating  that  the   corn  was  to  be   de- 

697,   60  Pac.  273;    Bowen  v.  Needles  livered  as  addressed,  viz.,  to  M.,  the 

Nat.  Bank,  87  Fed.  430.  vendee,  care  of  D.  &  C,  without  delay, 

4.  Freeman  v.  Graemer,  63  Minn,  it  was  held  that  this  constituted  a 
242,  65  N.  W.  455.  bill    of    lading.      Dows    v.    Rush,    28 

Daniel   (Neg.  Inst.,  Vol.  2,  §  1728)  Barb.   (N.  Y.)   157. 
defines  a  bill  of  lading  as  "  a  written       6.  Merchants'  Bank  v.  Union,  etc., 

"  acknowledgment  by  the  master  of  a  Co.,  69  N.  Y.  373.    A  bill  of  lading  is 

"ship,   or   the   representative   of   any  negotiable  to  this  extent:   that   it  is 

"  common    carriei-,    that    he    has    re-  transferable  by  assignment  or  indorse- 

"  eeived    the   goods   therein   described  ment,  and   that  the  transferee  takes 

"  for  the  voyage  or  journey  stated,  to  all  the  rights  against  the  carrier  that 

"  be  carried  upon  the  terms  and  de-  it  conferred  on  the  consignee,  or  the 

"  livered  to  the  persons  therein  speci-  person  to  whose  assigns  or  order  the 

"  fied.    It  is  at  once  a  receipt  for  the  goods   are  to  be  delivered.     Hunt  v. 

"  goods  which  renders  the  carrier  re-  Mississippi   Cent.   R.   R.   Co.,   29   La. 

"  sponsible  as  their  custodian,  and  an  Ann.  446.     See  also  Tison  v.  Howard, 

"express    written    contract   for    their  57  Ga.  410 ;  Robinson  v.  Stuart,  68  Me. 

"transportation  and  delivery."  61;  Bait.  &  Ohio  R.  R.  Co.  v.  Wilkens, 
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settled  that  goods  shipped  by  a  bill  of  lading  drawn  to  the  order 
of  the  shipper  may  be  transferred  by  delivery  of  the  bill  without 
indorsement.^  The  assignment  of  a  bill  of  lading  passes  title  to 
the  goods  described  therein,  if  made  in  good  faith  and  for  a  valu- 
able consideration.*  The  bill  is  symbolic  of  the  goods  described, 
and  when  so  assigned  confers  upon  the  assignee  all  the  rights  of  the 
assignor  in  such  goods  ;^  and  it  has  also  been  held  that  the  bona 
fide  transferee  for  value  of  a  bill  of  lading,  indorsed  by  the  shipper 
or  his  consignee,  and  put  into  circulation  by  the  authority  of  the 
shipper  or  his  consignee,  has  an  absolute  title  to  the  goods,  freed 
from  the  equitable  rights  of  the  unpaid  vendor  to  stop  in  transitu 
as  against  the  purchaser.^"  Generally  speaking,  however,  the 
gt«xst-negotiability  of  stich  bills  does  not  extend  to  allowing  the 
possessor  thereof  to  transfer  property  in  the  chattels,  except  by 
virtue  of  a  title  or  authority  from  the  true  owner.  ^^  The  rule  that 
a  bona  fide  purchaser  of  a  lot  or  stolen  bill  or  note,  indorsed  in 


44  Md.  11,  22  Am.  Eep.  26;  Chandler 
V.  Belden,  18  Johns.  (N.  Y.)  157,  9 
Am.  Dee.  193. 

7.  Merehants'  Bank  v.  Union,  etc., 
Co.,  69  N.  Y.  373;  Emery  v.  Irving 
Nat.  Bank,  25  Ohio  St.  360,  18  Am. 
Kep.  299,  in  whieh  last  case  the  court 
said :  "  By  the  rules  of  commercial 
law,  bills  of  lading  are  regarded  as 
symbols  of  the  property  therein  de- 
scribed, and  the  delivery  of  such  bills 
by  one  having  an  interest  in  or  a 
right  to  control  the  property,  is 
equivalent  to  a  delivery  of  the  prop- 
erty itself.  *  *  *  Being  symbolical 
of  the  property  described  therein,  it 
may  be  transferred,  like  the  property 
itself,  by  delivery  merely,  and  this  is 
so  without  regard  to  the  presence  or 
absence  of  words  of  negotiability  on 
its  face.  It  is  unlike  commercial  paper 
in  this  —  the  assignee  cannot  acquire 
a  better  title  to  the  property  thus  sym- 
bolically delivered,  than  his  assignor 
had  at  the  time  of  the  assignment." 
See  also  Strauss  v.  Wessel,  30  Ohio 
St.  211. 

8.  The  Mary  Ann  Guest,  Fed.  Cas. 
9,197;  Newhall  v.  Central  Pac.  E.  E. 
Co.,  51  Cal.  345;  Midland  Nat.  Bank 
V.  Missouri,  K.  &  T.  Ey.  Co.,  62  Mo. 
531;  Chandler  v.  Beldten,  18  Johns. 
(N.  Y.)  157,  9  Am.  Dec.  193;  Dows 
V.  Greene,  24  N.  Y.  638;  McCants  v. 
Wells,  4  S.  C.  381. 

The  delivery  of  the  bill  of  lading, 
as  between  the  vendee  and  third  per- 
sons, is  a  delivery  of  the  goods  them- 


selves. Lickbarrow  v.  Mason,  2  Term 
R.  (Eng.)  63,  6  East,  21,  1  Smith's 
Lead.  Cas.  879. 

9.  Bill  of  lading  as  evidence  of  title. 
—  An  assignment  and  delivery  of  a 
bill  of  lading  is  equivalent  in  legal 
force  to  the  sale  and  delivery  of  the 
goods.  It  is  documentary  evidence  of 
title  in  and  to  the  property  specified 
in  it,  and  conclusive  as  against  all  the 
parties  to  it  in  the  hands  of  a  hona 
fide  holder.  Such  is  the  rule  of  the 
common  law  as  settled  in  numerous 
cases,  and  recognized  since  the  cele- 
brated case  of  Lickbarrow  v.  Mason,  2 
Term  E.  63,  6  East,  21.  Dows  v. 
Greene,  24  N.  Y.  638,  644.  See  StoUen- 
werck  v.  Thacher,   115  Mass.  224. 

10.  Dows  V.  Greene,  24  N.  Y.  t)38, 
641. 

11.  Barnai'd  v.  Campbell,  55  N.  Y. 
456.  And  see  Hunt  v.  Mississippi 
Cent.  R.  Co.,  29  La.  Ann.  446. 

Bona  fide  purchasei. —  The  pur- 
chase of  a  bill  of  lading  of  one 
who  obtained  it  through  fraud  con- 
fers upon  the  purchaser  no  title  to  the 
goods  described,  though  he  purchased 
it  in  good  faith  and  for  a  valuable 
consideration.  Blossom  v.  Champion, 
37  Barb.  (N.  Y.)  554.  See  also 
Bank  v.  Shaw,  Fed.  Cas.  No.  843, 
affd.  in  101  U.  S.  557:  Winslow 
V.  Morton,  29  Me.  419,  50  Am.  Dec. 
601.  The  purchaser  of  a  bill  of  lad- 
ino',  who  has  reason  to  believe  that 
his  vendor  was  not  the  owner  thereof, 
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blank,  or  payable  to  bearer,  is  not  bound  to  look  beyond  the  in- 
strument, has  no  application  to  the  case  of  a  lost  or  stolen  bill  o£ 
lading.*^ 

§  1 8.   Letters  of  credit. 

a.  Definition  and  nature. —  Letters  of  credit  are  sometinolea 
called  bills  of  credit.  They  are  to  be  classed  as  commercial  paper, 
although  they  are  not  negotiable  and  lack  many  of  the  essential 
characteristics  of  bills  and  notes.-'*  The  definition  of  a  letter  of 
credit  which  is  most  commonly  used  is  that  given  by  Justice  Story, 
as  follows :  A  letter  of  credit  (sometimes  called  a  bill  of  credit) 
is  an  open  letter  of  request,  whereby  one  person  (usually  a  mer- 
chant or  a  banker)  requests  some  other  person  or  persons  to 
advance  moneys,  or  give  credit  to  a  third  person  named  therein, 
and  promises  that  he  will  repay  the  same  to  the  person  advancing 
the  same,  or  accept  bills  drawn  upon  himself  for  a  like  amount.** 
These  letters  have  been  introduced  for  the  convenience  of  travel- 
ers and  agents,  to  obviate  the  trouble  and  risk  of  carrying  about 
coin  or  other  money.  In  such  cases,  they  are  generally  in  the 
nature  of  circular  notes  issued  by  the  banker;  these  notes  are 
unsigned  drafts,  to  be  signed  and  used  by  the  bearer  of  the  letter 
of  credit  in  his  discretion.  A  deposit  is  made  by  the  bearer  of  the 
letter  with  the  banker  as  an  indemnity,  in  which  case  the  bearer 
may  recover  the  balance  to  his  credit  upon  the  return  of  the  letter 
and  the  xmused  circulating  notes. 

b.  Classification. —  Letters  of  credit  are  either  special  or  gen- 
eral. They  are  special  when  they  are  addressed  to  a  particular 
individual  directing  him  to  advance  the  sums  specified  therein  to 

or  that  it  was  held  to  secure  an  out-  Law    (2d    ed.),    p.    831,    which    was 

standing  draft,  is  not  a  bona  fide  pur-  adopted  in  the  ease  of  Johanessen  v. 

chaser,  nor  entitled  to  hold  the  mer-  Munroe,  84  Hun,  594,  32  N.  Y.  Supp. 

chandise  covered  by  the  bill  as  against  1144.  ' 

the  true  owner.     Shaw  v.  Merchants'  A  letter   requesting   one   person    to 

NaA.  Bank,  101  U.  S.  557,  25  L.  Ed.  make  advances  to  a  third  person  on  the 

892.  credit   of    the    writer    is    a   letter    of 

13.  Shaw  V.  Merchants'  Nat.  Bank,  credit.     Mechanics'   Bank  v.  N.  Y.  & 

101  U.  S.  557,  25  L.  Ed.  892.  N.  H.  R.  R.  Co.,  4  Duer  (N.  Y.),  480, 

13.  Edwards  on  Bills  and  Notes,  13  N.  Y.  599;  Brickhead  v.  Brown,  5 
p.  239.  Hill  (N.  Y.),  634. 

14.  Story  on  Bills  of  Exchange,  Byles  defines  a  letter  of  credit  as  an 
§  459.  This  definition  is  substantially  authority,  or  rather  request,  by  a 
the  same  as  that  used  by  Daniel  in  his  banker  to  his  foreign  correspondent 
work  on  Negotiable  Instruments  (4th  named  therein,  to  discount  bills  drawn 
ed.),  §  1790,  and  is  the  same  as  that  on  him  by  the  bearer.  Byles  on  Bills 
contained  in  18  Am.  &  Eng.  Encyc.  of  (16th  ed.),  p.  111. 
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the  persons  named ;  they  are  general  when  addressed  to  all  persons 
requesting  such  advances  to  the  persons  named  therein.^' 

c.  Effect  of  letters  of  credit. —  The  effect  of  a  letter  of  credit  is 
to  place  the  issuer  under  a  contract  binding  probably  at  law,  but 
certainly  so  in  equity,  to  pay,  even  without  acceptance,  all  bills 
drawn  in  conformity  with  the  letter  of  credit ;  and  the  holders  are 
not  to  be  prejudiced  by  any  set-off  or  cross-claim  by  the  drawee 
against  the  drawer.^®  They  sometimes  have  the  effect  of  guaran- 
ties, although  a  pure  letter  of  credit  is  an  absolute  and  independent 
promise  which  binds  the  drawer  without  regard  to  the  failure  of 
any  other  person.  ^^      They  are  often  promises  to  honor  bills  of 


15.  Characteristics  of  letter  of 
credit. —  Marius  in  his  work  on  Bills, 
pp.  35,  36,  written  at  the  end  of  the 
eighteenth  century,  describes  letters  of 
credit  in  the  following  language: 
"  Now  letters  of  credit,  for  the  fur- 
nishing of  moneys  by  exchange,  are 
of  two  sorts,  the  one  general,  the 
other  special;  the  general  letter  of 
credit  is,  when  I  write  my  open  letter 
directed  to  all  merchants,  and  others, 
that  shall  furnish  moneys  unto  such 
and  such  persons,  upon  this  my  letter 
of  credit,  wherein  and  whereby  I  do 
bind  myself,  that  what  moneys  shall 
be  by  them  delivered  unto  the  party, 
or  parties,  therein  mentioned,  within 
such  a  time,  at  such  and  such  rates 
(or  in  general  terms  at  the  price  cur- 
rent), I  do  hereby  bind  myself  for  to 
be  accountable  and  answerable  for  the 
same,  to  be  repaid  according  to  the 
bill  or  bills  of  exchange,  which,  upon 
the  receipt  of  the  money  so  furnished, 
shall  be  given  or  delivered  for  the 
same.  And  if  any  money  be  furnished 
upon  such,  my  general  letter  of  credit, 
and  bills  of  exchange  therefor  given, 
and  charged,  drawn,  or  directed  to  me, 
although,  when  the  bills  come  to  hand, 
and  are  presented  to  me,  I  should  re- 
fuse to  accept  thereof,  yet  (according 
to  the  custom  of  merchants),  I  am 
bound  and  liable  to  the  payment  of 
those  bills  of  exchange,  by  virtue  and 
force  of  such  my  general  letter  of 
credit;  because  he  or  they,  which  do 
furnish  the  money,  have  not  so  much 
if  any  respect  unto  the  sufficiency  or 
ability  of  the  party,  which  doth  take 
up  the  money,  as  unto  me,  who  have 
given  my  letter  of  credit  for  the  same, 
and  upon  whose  credit,  merely,  those 
moneys  may  be  properly  said  to  have 


been  delivered.  The  special  letter  of 
credit  is,  when  a  merchant,  at  the  re- 
quest of  any  other  man,  doth  write  his 
open  letter  of  credit,  directed  to  his 
factor,  agent  or  correspondent,  giving 
him  order  to  furnish  such  or  such  a 
man,  by  name,  with  such  or  such  a 
sum  of  money,  at  one  or  more  times, 
and  charge  it  to  the  account  of  the 
merchant  that  gives  the  letter  of  credit, 
and  takes  bills  of  exchange  or  receipts 
for  the  same." 

Form  of  letter  of  credit. —  The  fol- 
lowing is  a  form  of  a  special  letter  of 
credit,  which  was  under  consideration 
in  the  case  of  Johanessen  v.  Munroe, 
84  Hun  (N.  Y.),  594,  32  N.  Y.  Supp. 
1144: 
No.  5,687. 

Office  of  John  Munboe  &  Co., 
Bankers,  32  Nassau  St., 
New  Yokk,  Feh.  26,  1892. 
Messrs.  Muneob  &  Co.,  Paris: 

Gentlemen. —  We  hereby  open  a 
credit  with  you  in  favor  of  Captain 
J.  A.  Johanessen,  SS.  "  Raylton 
Dixon,"  for  fifteen  thousand  francs 
(Fcs.15,000),  available  in  bills  at 
ninety  days'  date;  on  acceptance  of 
any  bill  or  bills  drawn  under  this 
credit  you  are  to  draw  on  Corsten  Boe, 
New  York,  at  seventy-five  days'  date, 
payable  at  the  current  rate  of  ex- 
change for  first-class  bankers'  bills  on 
Paris  on  day  of  maturity.  Commis- 
sion is  arranged.  Bills  under  this 
credit  to  be  drawn  at  any  time  prior 
to  May  1,  1892. 

Truly  yours, 

John  Mtjnkoe  &  Co. 

16.  Byles  on  Bills  (16th  ed.), 
p.  111. 

17.  Scribner  v.  Rutherford,  65  Iowa, 
551,  22  N.  W.  670. 
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exchange,  drawn  for  any  amount  which  may  be  advanced  to  the 
letter-bearer.-'*  In  such  a  case  the  promisor  will  be  bound  and 
any  person  who  takes  a  bill  on  the  credit  of  the  letter  will  have  his 
remedy  against  the  person  upon  whom  the  bill  is  drawn  in  the 
same  manner  and  to  the  same  extent  as  though  the  bill  had  been 
regularly  presented  and  accepted.^* 

I  19.  Bonds  and  coupons. 

Bonds  is'sued  by  the  Federal  government  and  by  States,  munici- 
palities, corporations,  and  individuals  have  many  of  the  attributes 
of  commercial  paper  and  are  properly  classified  and  treated  as 
such.  They  are  obligations  issued  to  secure  the  payment  of  the 
sums  named  at  the  places  and  dates  specified  therein.  They  are 
generally  drawn  in  negotiable  form,  are  under  seal,  and  pass  by  a 
mere  delivery.^*  They  are  sometimes  issued  with  coupons  con- 
nected therewith,  which  represent  the  interest  due  on  the  sums 
named  in  the  bonds,  and  are  payable  at  the  times  and  places  stated 
therein.  Each  coupon  is  in  itself  a  separate  instrument  contain- 
ing a  distinct  and  independent  promise  to  pay  the  sum  named,  and 
bears  a  closer  analogy  to  a  promissory  note  than  does  the  bond. 
Coupon  bonds  payable  to  bearer  possess  all  the  qualities  of  nego- 
tiable paper.^^  It  is  not  necessary  that  the  holder  of  coupons,  in 
order  to  recover  on  them,  should  own  the  bonds  from  which  they 

18.  See  Daniel  on  Negotiable  In-  Morris  Canal  &  Bank.  Co.  v.  Fisher,  9 
struments  (4th  ed.),  §  1795.  N.  J.  Eq.  667,  64  Am.  Dec.  423;  Con- 

19.  Coolidge  v.  Payson,  2  Wheat,  neetieut  Mut.  L.  Ins.  Co.  v.  Cleve- 
(U.  S.)  66,  4  L.  Ed.  185;  Schimmel-  land,  C.  &  C.  K.  E.  Co.,  41  Barb.  (N. 
pennich  v.  Bayard,  1  Pet.  (U.  S.)  264,  Y.)  9. 

7  L.  Ed.  138;  Townsley  v.  Sumrail,  2       The  bond  of  a  railroad  corporation. 

Pet.  (U.  S.)   181,  7  L.  Ed.  386;  Boyce  payable  to  A.  B.,  or  his  assigns,  is  in 

V.  Edwards,  4  Pet.  (U.  S.)  Ill,  7  L.  Ed.  the  nature  of  commercial  paper,  nego- 

799;  Bayard  v.  Lathy;,  Fed.  Cas.  No.  tiable  by  delivery  under  an  assignment 

1,131 ;  Eussell  v.  Wiggin,  Fed.  Cas.  No.  in  blank,  and  is  liot  a  specialty,  sub- 

12,165;  Cassel  v.  Dows,  Fed.  Cas.  No.  jeet  to  equities  between  the  corpora- 

2,502 ;    Kennedy   v.    Geddes,    8    Port,  tion  and  the  person  named  in  the  bond 

(Ala.)   263,  33  Am.  Dec.  289;  Second  as   the   primary   payee.      Brainerd   v. 

Nat.  Bank  v.  Diefendorf,  90  111.  396;  N.  Y.  &  H.  R.  R.  Co.,  25  N.  Y.  496. 
Beach   v.    State    Bank,    2    Ind.    488;        21.  Thompson  v.  County  of  Lee,  3 

Vance  v.  Ward,  32  Ky.  95;   Scott  v.  Wall.    (U.    S.)    327,    18   L.   Ed.    177; 

McLellan,  2  Me.   199;   Wilson  v.  Cle-  Mercer  v.  Hackett,  1  Wall.  (U.  S.)  83, 

ments,  3  Mass.  1 ;  Banorgee  v.  Hovey,  17  L.  Ed.  548 ;  Gelpcke  v.  Dubuque,  1 

5  Mass.  11,  4  Am.  Dec.  17;  Woodward  Wall.    (U.   S.)    175,    17   L.   Ed.    520; 

V.  GrifBts-Marshall  Co.,  43  Minn.  260,  New  Albany,  L.  &  C.  Plankroad  Co.  v. 

45  N.  W.  433;  Ulster  County  Bank  v.  Smith,  23  Ind.  353;  Strauss  v.  United 

McFarline,  5  Hill  (N.  Y.),  432.  Tel.  Co.,  164  Mass.  130,  41  N.  E.  57; 

20.  Reid  v.  Bank  of  Mobile,  70  Ala.  Mason  v.  Prick,  105  Pa.  St.  162,  51 
199 ;  Carr  v.  Le  Fevre,  27  Pa.  St.  Am.  Rep.  191 ;  Langston  v.  So.  Car.  R. 
413;  Craig  v.  Vicksburg,  31  Miss.  216;  Co.,  2  8.  C.  248. 
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were  detached.^  The  coupons  are  drawn  so  that  they  can  be  sep- 
arated from  the  bonds,  and  like  the  bonds  are  negotiable  f^  and  the 
owner  of  them  can  sue  without  the  production  of  the  bonds  to 
which  they  were  attached,  or  without  being  interested  in  them.^* 
It  has  been  held,  however,  in  New  York,  that  where  coupons  pay- 
able to  bearer,  refer  to  the  bonds  for  the  interest  for  which  they  are 
issued,  and  the  bonds  refer  to  the  mortgage  securing  them,  for 
conditions  limiting  or  explaining  them,  the  coupons  are  not  nego- 
tiable.=^ 

§  20.   Certificates  of  stock. 

Certificates  of  stock  of  corporations  are  not  contracts  or  prom- 
ises for  the  payment  of  money,  but  are  rather  the  evidence  of  the 
holder's  title  to  his  share  in  the  franchises  and  assets  of  the  cor- 
poration of  which  he  is  a  member.^^  As  Daniels  says :  "A  share 
in  the  capital  stock  of  a  corporation  is  not  a  debt,  nor  money, 
nor  a  security  for  money,  but  is  a  species  of  incorporeal  personal 
property."  ^^     Such  certificates,  being  mere  evidences   of  title, 

22.  Thompson  v.  County  of  Lee,  3  that  effect,  on  the  part  of  the  party 
Wall.  (U.  S.)  83,  18  L.  Ed.  177.  issuing  it,  appears  on  the  face  thereof, 

23.  Ketchum  v.  Duncan,  96  U.  S.  unless  authorized  by  legislative  enaet- 
659,  24  L.  Ed.  868;  Johnson  v.  Stark  ment.  Myers  v.  York  &  C.  E.  Co.,  43 
County,  24  111.  75;  International  Im-  Me.  232;  Jackson  v.  York  &  C.  E.  Co., 
provement  Fund  Trustees  v.  Lewis,  34  48  Me.  147 ;  Augusta  Bank  v.  Augusta, 
Fla.  424,   16   South.   325,  43   Am.   St.  49  Me.  507. 

Rep.  209;  Evertsen  v.  National  Bank,  25.  McLelland  v.  Norfolk  So.  E.  Co., 

66  N.  Y.   14,  23  Am.  Eep.  9,  affg.  4  HO  N.  Y.  469,  18  N.  E.  237,  6  Am.  St. 

Hun   (N.  Y.),  692;   County  of  Beaver  Eep.  397,  1  L.  E.  A.  299. 

V.  Armstrong,  44  Pa.  St.  63;  Philadel-  26.  Edwards    on   Notes    and    Bills, 

phia  &  E.  R.  E.  Co.  v.  Smith,  105  Pa.  p.  61. 

St.  195 ;  Nashville  v.  First  Nat.  Bank,  27.  Daiiiel    on    Negotiable    Instru- 

60  Tenn.  402.  ments   (4th  ed.),  §   1708a.     See  Allen 

24.  Thompson  v.  County  of  Lee,  3  v.  Pegram,  16  Iowa,  173. 

Wall.  U.  S.)  83,  18  L.  Ed.  177 ;  Mason  ^  share  in  capital  stock  is  a  species 
V.  Frick,  105  Pa.  St.  162,  51  Am.  Eep.  of  incorporeal,  intangible  property,  in 
191_  the  nature  of  a  chose  in  action.  Van- 
Where  the  bond  on  its  face  says  that  stone  v.  Goodwin,  42  Mo.  App.  39. 
the  interest  is  to  be  paid  on  presenta-  And  see  generally  the  cases  cited 
tion  of  the  coupons  annexed,  it  is  in  Century  Digest  (Vol.  12,  "  Corpora- 
equivalent  to  making  the  coupons  pay-  tions,"  §  166),  among  which  are  the 
able   to   bearer.     Eockmuhl   v.   Pitts-  following: 

burgh.    Fed.    Cas.    No.    11,982.      But  United     States. —  Tappan    v.    Mer- 

where  the  coupons  are  in  the  hands  chants'  Nat.  Bank,   19  Wall.    (U.  S.) 

of  a  person  who  took  them  after  ma-  490,  22  L.  Ed.  189. 

turity,  they  are  subject  to   all   equi-  California. —  Mattingly  v.  Eoach,  84 

ties  which  properly  attached  to  them  Cal.  207,  23  Pae.  1117. 

in  the  hands  of  the  first  holder.    Union  Cormecticut. —  North   v.    Forest,   15 

Bank  v.  New  Orleans,  Fed.  Cas.  No.  Conn.  400. 

14,351.  Indiana. —  Seward  v.  City  of  Eiaing 

In   Maine  it  has  been  held  that  a  Sun,  79  Ind.  351. 

coupon  disconnected  from  the  bond  is  Kentucky. —  Field  v.  Montlinan,  68 

not  negotiable,  where  no  intention  to  Ky.  455. 
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are  not  negotiable  in  the  same  sense  as  other  commercial  paper, 
and  the  assignee  thereof  takes  them  subject  to  all  equities  existing 
against  the  assignor.^*  They  are  sometimes  termed  gt^asi-negotia- 
ble  instruments ;  but  this  term  does  not  define  their  nature  and  is 
unsatisfactory,^^  although  the  customs  of  stockbrokers  and  bank- 
ers, the  manner  in  which  they  are  framed,  and  the  method  used  to 
transfer  them,  give  them  some  of  the  characteristics  and  effects  of 
negotiable  instruments.^" 


L —  McKeen  v.  North- 
ampton County,  49  Pa.  St.  519,  88  Am. 
Dec.  515. 

28.  Chicago,  R.  I.  &  Pac.  K.  R.  Co. 
V.  Havard,  7  Wall.  (U.  S.)  392,  19 
L.  Ed.  117.  In  this  case  the  court 
said:  "Written  contracts  are  not 
necessarily  negotiable,  simply  because 
by  their  terms  they  inure  to  the 
benefit  of  the  bearer.  Doubtless  the 
certificates  of  stock  were  assignable, 
and  they  would  have  been  so  if  the 
word  "  bearer  "  had  been  omitted,  but 
they  were  Hot  negotiable  instruments 
in  the  sense  supposed  by  the  appel- 
lants. Holders  might  transfer  them, 
but  the  assignees  took  them  subject 
to  every  equity  in  the  hands  of  the 
original  owner."  Citing  Mechanics' 
Bank  v.  Railroad  Co.,  13  N.  Y.  599. 

Usages  of  stockbrokers  to  the  con- 
trary, notwithstanding,  a,  certificate  of 
shares  of  stock  is  not  a  negotiable  in- 
strument. East  Birmingham  Land  Co. 
V.  Dennis,  85  Ala.  565,  5  South. 
317,  7  Am.  St.  Rep.  73,  2  L.  E.  A.  836. 
See  generally  Sherwood  v.  Meadow 
Valley  Min.  Co.,  50  Cal.  412;  Bridge- 
port iBank  v.  N.  Y.  &  N.  H.  R.  R.  Co., 
30  Conn.  231;  Hall  v.  Rose  Hill  & 
Evanston  Road  Co.,  70  111.  673;  Clark 
V.  American  Coal  Co.,  86  Iowa,  436,  53 
N.  W.  291,  17  L.  E.  A.  557;  State  v. 


Bank  of  the  State,  45  Mo.  528 ;  Wat- 
son V.  Sidney  F.  Woody  Co.,  56  Mo. 
App.  145. 

In  New  York  it  has  been  held  that 
certificates  of  stock  in  a  business  cor- 
poration, indorsed  in  blank,  do  not  pos- 
sess the  quality  of  complete  negotia- 
bility accorded  to  commercial  paper,  to 
the  extent  of  making  a  transfer  to  a 
purchaser  in  good  faith  for  value 
equivalent  to  actual  title,  although 
there  was  no  agency  in  the  transfer- 
rer, and  the  certificate  had  been  lost 
without  the  fault  of  the  true  owner,  or 
had  been  obtained  by  theft  or  robbery. 
Knox  V.  Eden  Musee  Co.,  145  N.  Y. 
441,  42  N".  B.  998. 

29.  Daniel  on  Negotiable  Instru- 
ments (4th  ed.),  §  1708;  Lewis  on 
Stocks,  §  82. 

30.  While  corporation  stock  certifi- 
cates do  not  possess  all  the  qualities 
of  commercial  paper,  they  do  possess 
some  of  them,  and  innocent  parties 
dealing  in  them  will  be  protected  upon 
analogous  principles,  and,  in  a  proper 
case,  will  be  entitled  to  compel  recog- 
nition as  stockholders,  where  power  ex- 
ists to  issue  new  certificates,  or  to  in- 
demnity if  there  is  not.  Jarvis  v. 
Manhattan  Beach  Co.,  148  N.  Y.  652, 
43  N.  E.  68. 
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A.    INCAPACITY  OF  PARTIES. 
§  31.  General  Statement. 

a.  Early  restriction  on  parties. 

b.  Power  to  contract. 

{  23.  Infants. 

a.  Validity  of  contracts. 

b.  Obligation  of  persons  dealing  with  infants. 

c.  Contracts  for  necessaries. 

d.  Commercial  paper  of  infants. 

e.  Note  or  bill  for  necessaries. 

f.  Eights  of  infant  as  payee  and  indorsee. 

g.  Ratification  after  infant  becomes  of  age. 
h.  What  constitutes  ratification. 

i  33.  Persons  of  Unsound  Mind. 

a.  In  general. 

b.  Presumptioh  of  sanity;  notice, 
e.  Contracts  for  necessaries. 

d.  Bills  and  notes  by  persons  of  unsound  mind. 

e.  Indorsement  by  insane  person;  rights  of  innocent  holder. 

{  34.  Intoxicated  Persons. 

a.  Contracts  generally. 

b.  Promissory  notes  and  bills  of  exchange. 

{  35.  Married  Women. 

a.  Under  the  common  law. 

b.  Enabling  statutes. 

c.  Bills  and  notes  of  married  women  generally. 

d.  Indorsement  by  married  women. 

e.  Reduction  into  possession. 

f.  Joint  notes  of  husband  and  wife. 

§  36.  Alien  Enemies. 

B.  PERSONS  ACTING  IN  FIDUCIARY  CAPACITY. 
§  37.  Executors  and  Administrators. 

a.  In  general. 

b.  Bills  and  notes  by  executors  and  administrators. 
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§  27.  Executors  and  Administrators  —  continued. 

c.  Rights  of  executors  and  administrators  as  to  bills  and  notes  of 

decedents. 

d.  Indorsement  by  executor  or  administrator. 

e.  Presentment  for  payment,  notices,  etc. 

f.  Acts  of  one  of  two  or  more  executors. 

g.  Note  due  from  administrator  or  executor. 

{  28.  Trustees,  Guardians,  Committees,  etc. 

C.   PERSONS   ACTING   IN   REPRESENTATIVE   CAPACITY. 
§  29.  Agents. 

a.  In  general. 

b.  Authority  to  make  notes  and  accept  bills. 

c.  Liability  of  person  signing  as  agent. 

(1)  Statutory  provision. 

(2)  Liability  in  general. 

(3)  How  representative  capacity  to  be  indicated. 

(4)  Disclosure  of  name  of  principal  in  body  of  instrument. 

(5)  Parol  evidence  admissible  to  show  intent. 

d.  Signature  by  procuration;  effect  of. 

e.  Liability  of  agent  indorsing  negotiable  paper,  or  drawing  bill  of 

exchange. 

f.  Negotiable  instruments  by  public  agents. 

i  30.  Partners. 

a.  In  general;  what  constitutes  a  partnership. 

b.  Authority  of  one  partner  to  execute  commercial  paper  in  name  of 

firm. 

c.  Presumption  in  favor  of  validity  of  partnership  paper  executed  by 

one  partner. 

d.  Commercial  paper  of  trading  and  nontrading  partnerships. 

e.  Eights  of  iona  fide  holder. 

f.  Signing  firm  name  for  accommodation  or  security. 

g.  Negotiable  paper  in  payment  of  individual  debts  of  partner, 
h.  Partnership  paper  in  name  of  individual  member. 

i.  Commercial  paper  given  by  partner  for  use  of  firm. 

j.  Liability  of  dormant  partner. 

k.  Effect  of  dissolution. 

1.  Notice  of  dishonor;  presentment. 

§  31.  Corporations. 

a.  Power  to  execute  commercial  paper. 

b.  Defense  of  ultra  vires. 

c.  Power  to  make  or  indorse  for  accommodation. 

d.  Presumption  in  favor  of  validity  of  corporation  paper. 

e.  Power  of  ofBcers  to  issue  commercial  paper. 

f.  Power  of  officers  to  transfer  commercial  paper. 

g.  Form  of  notes  and  bills  by  corporations;  form  of  indorsement. 
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§  33.  Municipal  Corporations. 

a.  Power  to  contract. 

b.  Power  to  borrow  money. 

c.  Power  to  issue  negotiable  instruments. 

d.  Power  of  oflScers  to  issue  negotiable  instruments. 

A.  INCAPACITY  OF  PARTIES. 
§  31.   General  statement. 

a.  Early  restriction  on  parties. —  Bills  of  excliange  and  promis- 
sory notes  were  originally  strictly  commercial  instruments,  con- 
fined in  their  use  to  transactions  between  merchants  and  traders.*^ 
But  this  limited  use  was  soon  extended,  and  bills  of  exchange  were 
early  recognized  as  binding  upon  all  parties  thereto,  having  power 
to  contract,  without  regard  to  their  vocation.^^  And  the  language 
of  the  Statute  of  3  &  4  Anne,  chapter  9,  giving  negotiability  to 
promissory  notes,  included  all  persons  within  its  terms  without 
reference  to  whether  they  were  merchants  or  traders.^* 

b.  Power  to  contract. —  The  capacity  to  incur  liability  as  a 
party  to  a  bill  or  note  is  coextensive  with  capacity  to  contract.** 
The  exceptions  to  the  capacity  of  natural  persons  to  bind  them- 
selves by  contract,  are  infancy,  coverture,  and  insanity.*^  To  these 
may  also  be  added  the  total  or  partial  incapacity  of  alien  enemies 
and  bankrupts.  There  are  many  and  various  principles  affecting 
the  rights  and  obligations  of  parties  under  an  incapacity  which 
will  be  hereafter  discussed  in  their  proper  places.  There  may  be 
a  total  incapacity  of  a  person  to  make  or  draw  a  note  or  bill,  and 

31.  Story  on  Promissory  Notes  (7tli  pacity  means  power  to  contract  so  as 
ed. ) ,  §  62.  It  was  anciently  supposed  to  bind  oneself.  Authority  means 
that,  th?  negotiability  of  bills  of  ex-  power  to  contract  on  behalf  of  another 
change  being  due  to  the  custom  of  mer-  so  as  to  bind  him.  Capacity  to  con- 
chants,  only  a  merchant  or  one  en-  tract  is  the  creation  of  law.  Author- 
gaged  in  some  trade  could  be  liable  as  ity  is  derived  from  the  act  of  the  par- 
the  drawer  of  such  an  instrument  to  ties  themselves.  Want  of  capacity  is 
the  indorsee  thereof.  Pairley  v.  Eoch,  incurable.  Want  of  authority  may  be 
1  Lutw.  891;  Bromwich  v.  Lloyd,  2  cured  by  ratification.  Capacity  or  no 
Lutw.  1685.  capacity  is  a  question  of  law.    Author- 

32.  Sarsfield  v.  Witherly,  2  Vent,  ity  or  no  authority  is  usually  a,  ques- 
292 ;  Hodges  v.  Steward,  1  Salk.  125,  tiou  of  fact.  Again,  capacity  to  incur 
12  Mod.  36.  liability  must  be   distinguished  from 

33.  Story  on  Promissory  Notes  (7th  capacity  to  transfer.  An  executed  con- 
ed.) ,  §  62.  tract  is  often  valid  where  an   exeeu- 

34.  Ehiglish  Bills  of  Exchange  Act,  tory  contract  cannot  be  enforced.  An 
1882,  §  22.  See  Appendix;  Chitty  on  indorsement  usually  consists  of  two 
Bills,  p.  13.  distinct   contracts,    one   executed   and 

Chalmers,  in  his  work  on  Bills   of  the  other  executory.     It  transfers  the 
Exchange  (5th  ed.),  p.  60,  distinguishes  property  in  the  bill,  and   it  also  in- 
between  capacity  and  authority  in  the  volves  a  contingent  assumption  of  lia- 
f ollowing  language :     "  Capacity  must  bility  on  the  part  of  the  indorser." 
bf)  distinguished  from  authority.  Ca-       35.  Pollock  on  Contracts,  p.  34. 
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yet  the  same  person  may  be  capable  of  transferring,  under  certain 
conditions,  such  note  or  bill  by  indorsement  or  delivery.  Every 
person,  r^ardless  of  his  incapacity,  may  be  the  recipient  of  the 
benefits  of  a  note  or  bill  as  payee  or  indorsee ;  although  payment 
thereof  should  doubtless  be  made  to  the  person  legally  representing 
such  payee  or  indorsee.^®  It  is  only  important  to  consider  how  far 
and  under  what  conditions  persons  under  legal  or  natural  inca- 
pacities may  bind  themselves  as  makers  or  indorsers  of  commercial 
paper. 

§  22.   Infants. 

a.  Validity  of  contracts. —  By  the  common  law  a  contract  made 
by  an  infant  is  generally  voidable  at  the  infant's  option,  such 
option  to  be  exercised  either  upon  his  attaining  his  majority  or 
in  a  reasonable  time  afterward.^^  It  has  been  stated  that  the 
declared  rule  in  this  country  is,  that  contracts  of  an  infant  caused 
by  his  necessities,  or  manifestly  for  his  advantage  are  valid  and 
binding,  while  those  manifestly  to  his  hurt  are  void.  Contracts 
falling  between  these  classes  are  voidable.^*  It  is  doubtful  whether 
any  contract  made  by  an  infant  is  absolutely  void  even  if  it  is 
manifestly  to  his  hurt.  Many  cases  can  be  cited  where  the  rule 
has  been  stated,  but  in  nearly  all  of  them  the  contracts  in  question 
were  declared  voidable,  and  the  rule  as  so  stated  was  not  neces- 
sarily applied.^*     The  object  of  the  law,  which  is  the  protection  of 

36.  Parsons  on  Notes  and  Bills,  v.  Crandall,  4  Md.  435;  Baker  v. 
p.  66.  Lovett,  6  Mass.  88,  4  Am.  Dec.  88; 
87.  Pollock  on  Contracts,  p.  34.  Oliver  v.  Houdlett,  13  Mass.  237,7  Am. 
And  see  Bozeman  v.  Browning,  31  Ark.  Dec.  134;  Whitney  v.  Dutch,  14  Mass. 
364;  Strain  v.  Wright,  7  Ga.  568;  457,  7  Am.  Dec.  229;  Robinson  v. 
Bryan  v.  Walton,  14  Ga.  185 ;  Brecken-  Weeks,  56  Me.  102. 
ridge's  Heirs  v.  Ormsbee,  24  Ky.  236,  39.  Pollock,  in  his  work  on  Con- 
19  Am.  Dec.  71;  Whitney  V.  Dutch,  14  tracts  (p.  35),  says:  "It  is  corn- 
Mass.  457,  7  Am.  Dec.  229.  monly  said  that  all  agreement  made 
38.  Philpot  V.  Bingham,  55  Ala.  by  an  infant,  if  such  that  it  cannot 
435,  438.  be  for  his  benefit,  is  not  merely  void- 
When  the  court  can  pronounce  the  able,  but  absolutely  void;  though  in 
contract  to  be  to  the  infant's  preju-  general  his  contracts  are  only  void- 
dice  it  is  void,  and  when  to  his  bene-  able  at  his  option.  This  distinction, 
fit,  as  for  necessaries,  it  is  good;  and  it  is  submitted,  is  in  itself  unreason- 
when  the  contract  is  of  an  uncertain  able,  and  is  supported  by  little  or  no 
nature,  as  to  benefit  or  prejudice,  it  real  authority,  while  there  is  con- 
is  voidable  only  at  the  election  of  siderable  authority  against  it.  The 
the  infant.  Keane  v.  Baysott,  2  H.  Bl.  unreasonableness  of  it  seems  hardly 
511;  Wheaton  v.  East,  5  Yerg.  41.  to  need  any  demonstration.  The  ob- 
See  also  Kendrick  v.  Neisz,  17  Colo,  ject  of  the  law,  which  is  the  protec- 
506,  30  Pac.  245 ;  Green  v.  Wilding,  tion  of  the  infant,  is  amply  secured  by 
59  Iowa,  679,  13  N.  W.  761,  44  Am.  not  allowing  the  contract  to  be  en- 
Rep.  696 ;  Fridge  v.  State,  3  Gill  &  J.  forced  against  him  during  his  infancy, 
(Md.)  103,  20  Am.  Dec.  463;  Eidgely  and  leaving  it  in  his  option  to  affirm 
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tlie  infant,  is  amply  secured  by  not  allowing  the  contract  to  be 
enforced  against  him  during  his  infancy,  and  leaving  it  in  his 
option  to  affirm  or  repudiate  it  at  his  full  age.  In  any  event 
the  acts  of  an  infant  vyhich  have  been  declared  by  judicial  author- 
ity to  be  absolutely  void  are  very  few,  and  many  of  the  decisions 
on  the  subject  have  been  overruled  or  modified  by  subsequent 
adjudications.*'  Mr.  Tyler  summarizes  his  discussion  on  this  sub- 
ject in  the  following  language :  "  The  only  clear  and  definite 
proposition  which  can  be  extracted  from  the  authorities  is,  that 
all  acts  of  an  infant  which  are  incapable  of  being  legally  ratified, 
that  is,  all  such  acts  as  cannot  be  for  the  benefit  of  the  infant,  are 

or  repudiate  it  at  his  full  age.  Mo-re-  to  him  by  any  means  short  of  in- 
over  the  distinction  is  arbitrary  and  fiieting  a  detriment  on  innocent  per- 
doubtful,  for  it  must  always  be  diffi-  sons,  it  is  argued  that  such  inflic- 
cult  to  say  whether  a  particular  con-  tion  must  be  unnecessary  and  unjust, 
tract  cannot  possibly  be  beneficial  to  To  consider  any  acts  of  an  infant  ab- 
the  party.  As  for  the  authorities  the  solutely  void  might  operate  to  his 
word  void  is  no  doubt  frequently  used ;  own  protection,  but  it  would  in  many 
but  then  it  is  likewise  to  be  found  in  cases  seriously  affect  the  rights  of  per- 
cases  where  it  is  quite  settled  that  the  sons  in  no  wise  implicated  in  the  in- 
coutract  is  in  truth  only  voidable.  The  f  ant's  transactions,  and  might  f  re- 
fact  is,  that  there  is  a  constant  con-  quently  be  prejudicial  to  himself.  It 
fusion  in  the  books,  and  sometimes  is  thought,  therefore,  that  it  would 
even  in  recent  books,  between  void  and  rarely  be  a  greater  indulgence  to  the 
voidable,  so  that  the  language  of  text-  infant,  and  more  for  his  advantage, 
writers,  of  judges,  and  even  of  the  to  allow  him,  when  he  comes  of  age. 
Legislature,  is  no  safe  guide  apart  and  is  capable  of  reconsidering  what 
from  actual  decisions."  he  has  done,  either  to  ratify  or  affirm 

Chancellor  Kent  (2  Comm.  234)  says:  all  his  deeds  and  contracts,  or  to 
"It  is  held  that  a  negotiable  note  break  through  and  avoid  them ;  and  it 
given  by  an  infant,  even  for  neces-  is  contended  that  this  power  should 
saries,  is  void,  and  his  acceptance  of  be  extended,  as  well  to  those  acts 
a  bill  of  exchange  is  void;  and  a  bond  which  may  turn  out  to  the  infant's 
with  a  penalty,  though  given  for  neces-  disadvantage,  as  to  those  which  are 
saries,  is  void.  It  must  be  admitted,  apparently  beneficial.  The  giving  in- 
however,  that  the  tendency  of  the  mod-  fants  such  power  in  general  over  all 
ern  decisions  is  in  favor  of  a  very  their  acts  will  sufficiently  secure  them 
liberal  extension  of  the  rule,  that  the  against  the  danger  of  being  over- 
acts and  contracts  of  infants .  should  reached  by  others ;  for  when  the  power 
be  deemed  voidable  only,  and  subject  is  general,  and  all  persons  who  deal 
to  their  election,  when  they  become  of  with  an  infant  know  they  are  to  be 
age,  either  to  affirm  or  disallow  them,  at  his  mercy,  this  will  take  off  from 
If  their  contracts  were  absolutely  the  temptation  of  imposing  on  him; 
void,  it  would  follow  as  a  consequence  yet,  since  the  infant  is  at  liberty  to 
that  the  contract  could  have  no  eflfect,  rescue  himself  by  avoiding  the  in- 
and  the  party  contracting  with  the  jurious  contract,  it  seems  no  possible 
infant  would  be  equally  discharged."   mischief  could  arise  by  suffering  it  in 

40.  Bingham,  in  his  work  on  In-  the  meantime  to  hang  in  equilibrio, 
fancy  (13-16),  maintains  that  few  of  and  deferring  to  pronounce  any  sen- 
the  acts  of  an  infant  were  absolutely  tence  upon  it,  since  that  would  cur- 
void  upon  the  ground,  among  others,  tail  the  infant's  privilege,  and  tase 
that  it  is  a  principle  of  the  law  off  from  his  freedom  of  judging  at 
to  protect  the  infant  against  his  all."  This  reasoning  of  Mr.  Bingham 
own  weakness ;  "  and  if  this  pro-  has  the  approval  of  Mr.  Tyler,  in  his 
tection    can    be     effectually    secured  work  on  Infancy  and  Coverture,  §  10. 
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absolutely  void,  and  these  at  the  present  day  are  reduced  to  a  veiy 
small  number."  *^ 

b.  Obligation  of  persons  dealing  with  infants. —  Persons  deal- 
ing with  an  infant  are  bound,  at  their  peril,  to  inquire  and  ascer- 
tain the  real  circumstances  of  the  infant,  and  whether  he  is  in  a 
situation  to  bind  himself  by  his  contract,  even  for  necessaries.^^ 
And  even  where  the  infant  has  falsely  represented  his  age,  and 
thereby  induced  another  to  enter  into  a  contract  with  him,  he  is 
not  estopped  from  pleading  his  infancy  and  avoiding  the  contract ; 
the  obligation  would  seem  to  rest,  in  every  case,  upon  the  person 
dealing  with  a  probable  or  possible  infant  to  satisfy  himself  as  to 
the  legal  capacity  of  such  infant.*^  The  doctrine  above  expressed 
has  not  gone  without  refutation ;  there  are  many  cases  holding  that 
in  equity  an  infant,  who  falsely  and  fraudulently  represented  him- 
self to  be  of  full  age,  was  bound  to  pay  the  obligation  entered  into 
on'  the  faith  of  his  representation.** 

41.  Tyler  on  Infancy,  §  13. 

43.  Story  v.  Pery,  4  Car.  &  P.  526, 
19  Eng.  C.  L.  508;  Cook  v.  Deaton,  3 
Car.  &  P.  114,  14  Eng.  C.  L.  232;  Per- 
rin  V.  Wilson,  10  Mo.  451;  Kline  v. 
L'Amoureux,  2  Paige  (N.  Y.),  419. 
Persons  are  affected  with  constructive 
notice  of  the  incapacity  of  infants  to 
convey.  Gray  v.  Turley,  110  Ind.  254, 
11  N.  E.  410. 

43.  Wieland  v.  Kobiek,  110  111.  16, 
51  Am.  Eep.  676;  Price  v.  Jemnings, 
62  Ind.  Ill;  Carpenter  v.  Carpenter, 
45  Ind.  142;  Bush  v.  Linthicum,  59 
Md.  344;  Merriam  v.  Cunningham,  11 
Cush.  (Mass.)  40;  Baker  v.  Stone, 
136  Mass.  405;  Slayton  v.  Barry,  175 
Mass.  513,  56  N.  E.  574;  Conrad  t. 
Lane,  26  Minn.  389,  4  N.  \'f.  695,  37 
Am.  Rep.  412;  Ferguson  v.  Bobo,  54 
Miss.  121;  Burley  v.  Russell,  10  N.  H. 
184,  34  Am.  Dec.  146;  Studwell  v. 
Shafter,  54  N.  Y.  249;  Whitcomb  v. 
Joslyn,  51  Vt.  79,  31  Am.  Rep.  678. 

In  the  ease  of  Slayton  v.  Barry, 
supra,  it  was  held  that  an  infant  can- 
not be  held  liable  in  tort  for  deceit  or 
conversion  the  proof  of  which  requires 
the  plaintiff  to  show  that  a  contract, 
which  by  the  infant's  false  representa- 
tions relative  to  his  age  he  was  in- 
duced to  make  and  perform,  was  part 
and  parcel  of  the  fraudulent  transac- 
tion. 

44.  Ex  parte  Unity,  etc.,  Assn.,  3 
De  Gex  &  J.   (Eng.)   63. 

In  the  case  of  Rice  v.  Boyer,  108 
Ind.  472,  9  N.  E.  420,  422,  the  court 


"  Our  judgment,  however,  is 
that,  where  the  infant  does  fraudu- 
lently and  falsely  represent  that  he 
is  of  full  age,  he  is  liable  in  an  ac- 
tion ex  delicto  for  the  injury  result- 
ing from  the  tort.  This  result  does 
not  involve  a  violation  of  the  prin- 
ciple that  an  infant  is  not  liable  where 
the  consequence  would  be  an  indirect 
enforcement  of  his  contract;  for  the 
recovery  is  not  upon  the  contract,  as 
that  is  treated  of  no  effect,  nor  is  he 
made  to  pay  the  contract  price  of  the 
article  purchased  by  him,  as  he  is 
only  held  to  answer  for  the  actual 
loss  caused  by  his  fraud.  In  holding 
him  responsible  for  the  consequences  of 
his  wrong,  an  equitable  conclusion  is 
reached,  and  one  which  strictly  har- 
monizes with  the  general  doctrine  that 
an  infant  is  liable  for  his  torts.  Nor 
does  our  conclusion  invalidate  the  doe- 
trine  that  an  infant  has  no  power  to 
deny  his  disability;  for  it  concedes 
this,  but  affirms  that  he  must  answer 
for  his  positive  fraud." 

Judge  Pomeroy  says,  in  his  Equity 
Jurisprudence  (Vol.  2,  p.  465) :  "  If  an 
infant  procures  an  agreement  to  be 
made  through  false  and  fraudulent 
representations  that  he  is  of  age,  a 
court  of  equity  will  enforce  his  lia- 
bility as  though  he  were  an  adult,  and 
may  cancel  a  conveyance  or  executed 
contract  obtained  by  fraud."  See 
also  Pittsburgh,  etc.,  Co.  v.  Adams, 
105    Ind.    151,    5    N.    E.    187;     Dil- 
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c.  Contracts  for  necessaries. —  An  exception  exists  as  to  infanta' 
contracts  for  necessaries.  An  infant  is  liable  upon  his  contracts 
for  necessaries  for  himself,  or  his  family,  if  he  have  one,  suitable 
to  his  or  their  condition.*®  It  must  appear  in  all  cases  that  the 
thiags  furnished  were  actually  necessary,  of  reasonable  prices,  and 
suitable  to  the  infant's  degree  and  estate,  considerations  which 
regularly  must  be  left  to  the  jury.*®  When  an  infant  is  at  home 
under  the  care  of  his  father,  and  supported  by  him,  he  cannot  be 
made  liable  for  necessaries.*^  It  must  appear  that  the  infant  has 
no  other  means  of  obtaining  such  necessaries,  except  by  the  pledge 
of  his  own  personal  credit.*®     If  the  necessaries  were  furnished  on 


Ion  V.  Burnham,  43  Kan.  77,  22 
Pac.  1016;  Oobbey  v.  Buchanan,  48 
Neb.  391,  67  N.  W.  176;  Eaton  v.  Hill, 
50  N.  H.  235;  Hall  v.  Butterfield,  "59 
N.  H.  354;  Pemberton  Building  & 
Loan  Assn.  v.  Adams,  53  N.  J.  Bq. 
258,  31  Atl.  28;  Eckstein  v.  Frank,  1 
Daly  (N.  Y.),  334. 

45.  Indiana. —  Hobbs  v.  Godlove,  17 
Ind.  359;  Wright  v.  McLarinan,  92 
Ind.  103;  Fruehey  v.  Eagleson,  15 
Ind.  App.  88,  43  N.  E.  146. 

Iowa. —  Green  v.  Wilding,  59  Iowa, 
679,  13  N.  W.  76,  44  Am.  Eep.  696. 

Kentucky. —  Bonney  v.  Reardin,  69 
Ky.  34. 

Maryland. —  Levering  v.  Heighe,  2 
Md.  Ch.  81;  Anderson  v.  Smith,  33 
Md.  465. 

Massachusetts. —  Stone  v.  Dennison, 
13  Pick.  1,  23  Am.  Dec.  654. 

Michigan. —  Squier  v.  Hydliflf,  9 
Mich.  274. 

New  York. —  Gay  v.  Ballou,  4  Wend. 
403,  21  Am.  Dec.  158. 

Pennsylvania. —  Rundel  v.  Keeler,  7 
Watts,  237;  Watson  v.  Hensel,  7 
Watts,  344;  Appeal  of  Werner,  91  Pa. 
St.  222. 

Tennessee. —  McMinn  v.  Richmonds, 
6  Yerg.  9;  McGaU  v.  Marshall,  7 
Humph.  121. 

The  reason  for  the  rule. —  It  has 
been  stated  by  Parsons  (Contracts  [3d 
ed.],  244,  245)  :  "  It  is  permitted  for 
his  own  sake  that  an  infant  may  make 
a,  valid  contract  for  these  things;  or 
otherwise,  whatever  his  heed,  he  might 
not  be  able  to  obtain  food,  shelter,  or 
raiment.  And  the  principles  which 
govern  this  rule  show  plainly  that  it 
is  intended  only  for  his  benefit,  and  is 
regarded  and  treated  as  an  exception 
to  a  general  rule." 


Tyler  quotes  from  Matthew  Bacon 
who  lays  it  down  that  infants  are  ab- 
solutely bound  by  their  contracts  in 
benignity  to  themselves,  "for  if  they 
were  not  allowed  to  bind  themselves 
for  necessaries,  no  person  would  trust 
them,  in  which  case  they  would  be  in 
worse  circumstances  than  persons  of 
full  age."    Tyler  on  Infancy,  §  57. 

46.  Ive  V.  Chester,  Cro.  Jac.  (Eng.) 
560;  Jordan  v.  Coffield,  70  N.  Y.  110; 
Rivers  v.  Gregg,  5  Rich.  Eq.  (S.  C.y 
274. 

Question  for  jury. —  The  following 
cases  are  to  the  effect  that  the  ques- 
tion as  to  whether  certain  articles  are 
suitable  to  the  condition  and  estate 
of  the  infant  is  for  the  determination 
of  the  jury.  Stanton  v.  Willson,  3 
Day  (Conn.),  37,  3  Am.  Dec.  255; 
Henderson  v.  Pox,  5  Ind.  489;  Garr 
V.  Haskett,  86  Ind.  373;  Bonney  v. 
Reardin,  6  Bush  (Ky.),  34;  Swift  v. 
Bennett,  10  Cush.  (Mass.)  436;  Mer- 
riam  v.  Cunningham,  11  Cush.  (Mass.) 
40;  Davis  v.  Caldwell,  12  Cush. 
(Mass.)  512;  Lynel  v.  Johnson, 
109  Mich.  640,  67  N.  W.  908;  Ducell 
v.  Lewenthal,  57  Miss.  331,  34  Am. 
Rep.  449 ;  Cobbey  v.  Buchanan,  48  Neb. 
391,  67  N.  W.  176;  Johnson  v.  Lines, 
6  Watts  (Pa.),  80,  40  Am.  Dec.  542; 
Glover  v.  Ott's  Admr.,  1  MeCord  (S; 
C),  572;  Bent  v.  Manning,  10  Vt. 
225. 

47.  Perrin  v,  Willson,  10  Mo.  451; 
Angel  V.  McLellan,  16  Mass.  28,  8  Am. 
Dec.  118;  Smith  v.  Young,  19  N.  C. 
26;  Hyman  v.  Cain,  48  N.  C.  111. 

48.  Tyler  on  Infancy,  etc.,  §  58; 
Bradley  v.  Pratt,  23  Vt.  378;  Brent 
V.  Williams,  79  Miss.  355,  30  South. 
713. 
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the  credit  of  the  parent  or  guardian  with  whom  the  infant  lives, 
he  cannot  be  held  liable  therefor  ;**  and  the  fact  that  the  parent  of 
an  infant  is  poor  and  unable  to  pay  for  necessaries  will  not  war- 
rant a  recovery  against  the  inf ant.*°  Contracts  for  the  purchase 
of  articles  used  by  the  infant  in  carrying  on  his  business  are  not 
necessaries  for  which  he  may  be  held  liable. ^^  But  a  husband, 
though  an  infant,  is  liable  for  necessaries  furnished  his  wife.^"^ 
And  when  an  infant  borrows  money  to  purchase  necessaries,  or 
procures  another  to  pay  for  him  a  debt  contracted  for  necessaries, 
he  is  liable. ^^ 

d.  Commercial  paper  of  infants. —  There  are  a  number  of  early 
cases  in  this  country  which  lay  down  the  rule  that  a  negotiable 
instrument  executed  by  an  infant  is  void,  and  that  no  power  exists 
in  the  infant  by  ratification  or  affirmance  to  give  effect  to  stich  an 
instrument.^*  This  doctrine  seems  to  have  been  discarded  and  in 
its  place  is  substituted  the  rule  that  the  negotiable  instrument  of 
an  infant  is  merely  voidable  and  not  void,®"  and  that  a  promise  to 
pay,  made  by  the  infant  after  he  attains  his  full  age,  renders  the 
instrument  valid.®®  An  infant  cannot  be  bound  by  his  acceptance 
of  a  bill  of  exchange,  but  having  accepted  such  a  bill,  he  may 

49.  Tharp  v.  Comielly,  48  Mo.  App.  born,  13  6a.  467;  Price  v.  Sanders,  60 
59.  Ind.  310;   Cole  v.  Seeley,  25  Vt.  220. 

50.  Hoyt  V.  Casey,  114  Mass.  397,  53.  Guthrie  v.  Morris,  22  Ark.  411; 
19  Am.  Rep.  371.  Hickman  v.  Hall's  Admrs.,  15  Ky.  338; 

51.  Articles  purchased  by  an  in-  Kilgore  v.  Rich,  83  Me.  305,  22  Atl. 
fant  for  business,  agricultural,  or  com-  176,  23  Am.  St.  Rep.  780,  12  L.  R.  A. 
mercial  purposes  are  not  necessaries,  S59;  Swift  v.  Bennett,  64  Mass.  436; 
and  upon  restoration  of  the  property  Smith  v.  Oliphant,  4  N.  Y.  Super.  Ct. 
lie  may  recover  the  consideration  paid  306;  Randall  v.  Sweet,  1  Den.  (N.  Y.) 
for  it.     House  v.  Alexander,  105  Ind.  460. 

109,  4  N.  E.  891,  5o  Am.  Rep.  189.  54.  Beeler  v.  Young,  1  Bibb   (Ky.), 

In  the  case  of  Ryan  v.  Smith,  165  519;  Weutworth  v.  Wentworth,  5  N.  H. 

Mass.  303,  43  N.  E.  109,  it  was  held  410;  '  Penton   v.    White,    4    N.    J.    L. 

that  articles  of  furniture  designed  for  100;  Mcilinn  v.  Rlchmonds,  14  Tenn. 

use  iii  furnishing  a  barber  shop,  pur-  9;    Swasey  v.  Vanderheyden's  Admr., 

chased  by  a  minor  having  no  means  10    Johns.     (N.    Y.)     33;    Nichols    & 

of  support,  except  what  he  earned,  are  Shepard  Co.  v.  Snyder,  78  Minn.  461, 

not  necessaries,  and  he  may  therefore  81  N.  W.  516. 

repudiate  liis  contract.     See  also  De-  55.  Everson  v.  Carpenter,  17  Wend, 

cell  V.  Lawrence,  57  Miss.  331,  34  Am.  (N.    Y.)    419;    Goodsell  v.    Myers,    3 

Rep.   449;    Wood  v.   Losey,   50   Mich.  Wend.    (N.  Y.)    479;   Best  v.  Givens, 

475,  15  N.  W.  557 ;  Paul  v.  Smith,  41  42  Ky.  72 ;   Wright  v.  Steele,  2  N.  H. 

Mo.    App.    275.      As    to    recovery    of  51;  Jeffords  v.  Ringgold,  6  Ala.  544; 

money    paid    on    contract    for    eondi-  Fant  v.  Cathoart,  8  Ala.  725;   Little 

tional  sale  of  bicycle  to  an  infant,  see  v.  Duncan,  9  Rich.  L.    (S.  C.)    55,  64 

Gillis  V.  Goodwin,  188  Mass.  140,  61  Am.    Dee.    760;    Stokes   v.    Brown,    4 

N.  E.  813;  Rice  v.  Butler,  160  N.  Y.  Chandl.  (Wis.)   39. 

518,  55  N.  E.  275.  56.  Tyler   on   Infancy,   etc.,    §    16; 

52.  Cantine  v.  Phillips'  Admr.,  5  Taflft  v.  Sergeant,  18  Barb.  (N.  Y.) 
Harr.    (Del.)    428;   Nicholson  v.  Wil-  320. 
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render  it  valid  by  a  new  promise  or  by  ratification  after  he  comes 
of  age.^'^  Where  a  person  of  full  age  accepts  a  bill  which  was 
drawn  on  him  while  an  infant,  he  is  liable  thereon.^* 

e.  Note  or  hill  for  necessaries. —  It  has  been  held  that  a  nego- 
tiable note  given  by  an  infant,  even  for  necessaries,  was  void."* 
The  reason  given  was  that  if  the  note  was  valid  in  the  first  instance 
as  a  negotiable  instrument,  the  consideration  could  not  be  inquired 
into  when  it  is  in  the  hands  of  a  hona  fide  holder,  and  the  infant 
would  thereby  be  precluded  from  questioning  the  consideration.** 
If  the  note  for  necessaries  was  nonnegotiable  and  in  the  hands  of 
the  payee,  an  action  against  the  infant  might  be  maintained 
thereon  by  the  payee,  and  an  inquiry  into  the  value  of  the  neces- 
saries might  be  had  and  judgment  rendered  therefor.®^  And  this 
is  also  true  in  respect  to  a  note  or  bill  negotiable  in  form  so  long 
as  it  remains  in  the  hands  of  the  payee. ®^  Infants  are  liable  for 
necessaries,  and  they  may  bind  themselves  therefor  provided  they 

57.  Williams  v.  Harrison,  3  Salk.  ing  infancy,  -with,  or  witkout  new  con- 
(Eng.)  197;  Hunt  v.  Massey,  5  Barn,  sideratiooi  for  such  promise  or  ratifi- 
&  A.    (Eng.)    902;   Edwards  on  Bills   cation  after  full  age. 

and  Notes,  p.  67.  59-  Swasey    v.    Vanderheyden,    10 

Byles  says  (Byles  on  Bills  [lethed.],  J*"^^^-   <^;  Y.)    33. 

p.   68)  :     "The  acceptance  of  an  in-  „^0.  Beeler  v.  Young,  1  Bibb   (Ky.), 

fant  was    at   all    events   invalid   and  ^l?;   McMinn  v.  Eichmonds.   6  Yerg. 

could  not  be  confirmed  by  ^  promise  ^^   -j  ^^^^^^^  ^^ 

to  pay  made  after  he  was  or  age,  ana  on 

after    action   brought.      And    all    his  "  g^;  garle  v.  Keed,  10  Mete.  (Mass.) 

contracts  made  in  the  course  of  trade  gg^  j„  ^^j^j^  ^^^^  j^.  ^^^^  ^^^^  ^-^^^  ^  ^^_ 

were    formerly    considered    absolutely  „otiable  note  given  by  an  infant  was 

void    and    incapable   of    confirmation,  ^^t  yoj^  jn  ^]^  hands  of  the  promisee; 

though  the  moral  obligation  to  fulfil  and  in  a  suit  thereon  by  the  promisee, 

them  would  support  an  express  prom-  ^e  may  show  that  it   was   given,  in 

ise  to  pay  after  full  age,  and  before  whole  or  in  part,  for  necessaries,  and 

action  brought.  may  recover  thereon  as  much  as  the 

58.  Byles  on  Bills  (16th  ed.),  p.  69;  necessaries  for  which  it  was  given 
Stevens  v.  Jackson,  4  Campb.  (Eng.)  ^ere  reasonably  worth  and  no  more. 
164.  Shaw,    C.    J.,    said:      "Under    these 

English  Infants'  Relief  Act  (37  &  views  we  consider  this  note,  in  the 
38  Vict.,  chap.  62)  is  to  the  effect  that  hands  of  the  promisee,  as  the  simple 
all  contracts,  whether  by  specialty  or  contract  of  the  defendant  for  the  pay- 
simple  contract,  entered  into  by  in-  ment  of  money;  and  there  being  no 
fants  to  repay  money  lent  or  to  be  consideration  expressed,  the  infancy  of 
leait,  or  for  goods  supplied  or  to  be  the  promisor  being  shown  is  prima 
supplied  (other  than  contracts  for  facie  a  bar  to  the  action.  But  as  the 
necessaries),  and  all  accounts  stated  consideration  is  open  to  inquiry,  we 
with  infants  shall  be  absolutely  void;  think  it  is  competent  for  the  plaintiff 
provided  that  the  act  sliall  apply  to  to  show  that  it  was  given  for  the  price 
such  contracts  as  were  voidable  at  of  necessaries,  in  which  he  will  recover 
the  time  of  its  passage.  The  act  only  so  much  of  the  note  as  shall  ap- 
further  provides  thait  no  action  shall  pear  to  have  been  given  for  Heces- 
be  brought  whereby  to  charge  any  per-  saries  at  their  fair  value,  without  re- 
son  upon  any  promise  made  after  full  gard  to  the  price  stipulated  to  be  paid 
age  to  pay  any  debt  contracted  dur-  by  the  minor." 


§  22.  Note  of  Infaitt  foe  Necessaeiss.  49 

do  not  agree  to  pay  more  than  they  are  reasonably  worth.**  The 
payee  of  a  note,  given  for  such  necessaries,  whether  negotiable  or 
otherwise,  may  recover  thereon  to  the  extent  of  the  value  of  such 
necessaries.  If  the  payee  transfers  such  note  by  indorsement  to 
an  innocent  indorsee  the  indorsee  has  his  remedy  against  the  payee, 
although  he  may  be  prevented  from  recovering  from  the  maker 
who  pleads  his  infancy.  This  would  seem  to  be  the  rule  deduced 
from  the  weight  of  authority,  both  of  the  courts  and  of  text- 
writers.**  The  doctrine  is  not  without  its  opponents.  There  are 
a  few  cases  to  the  effect  that  an  infant  is  bound  by  his  note  or  bill 

63.  Locke  v.  Smith,  41  N.  H.  346.  a  note,  while  admitting  a  liability  for 

64.  Rights  of  indorsee  against  in-  th«  value  of  the  necessaries,  might 
f ant. — ^Chitty  says  ( Chitty  on  Bills,  seem  technical  rather  than  substantial, 
p.  19)  :  "And  though  it  has  been  Not  so,  however,  if  the  note  were  ne- 
considered  that  a  single  bill  or  bond  gotiable  and  negotiated,  for  now  it 
for  the  exact  sum  due,  and  not  in  might  pass  for  value  into  the  hands 
penalty,  given  for  necessaries,  is  ob-  of  innocent  third  parties,  and  eitheir 
ligatory  upon  an  infant,  yet  an  in-  its  character  would  protect  it  from 
dorsee  of  a  bill  or  note  cannot  sue  an  all  inquiry  into  consideration,  which 
infant  upon  either  of  these  instru-  might  injure  the  infant,  or  for  hia 
ments,  though  given  for  such  considera-  protection  this  inquiry  might  be  made, 
tion;  and  as  an  infant  cannot  state  and  then  the  document  would  lose  the 
an  account,  it  seems  to  be  the  better  chief  peculiarity  and  characteristic  of 
opinion  that  these  instruments  are  not  negotiable  paper." 

in  any  case  available  against  infants,  gtory  on  Bills  of  Exchange   (§84) 

even  between  the  original  parties."  states   the    rule    as    follows :      "  And 

In  Kyd  on  Bills  it  is  urged,  that  if  even  a  bill  of  exchange  given  for  neces- 

a  simple  bill  for  necessaries  be  valid,  saries  would  seem  to  be  invalid;  for 

there  seems  no  reason  why  a  bill  or  aji  infant   is  not  capable  of  binding 

note  for  the  same  consideration  should  himself   to  pay  a   specific   sum,   even 

not  be  binding;   and  it  has  been  ob-  for   necessaries;    but  only  what  they 

served  that  this  circumstance  of  a  sin-  are  worth;  and  a  fortiori,  he  is  not 

gle   bill    for   necessaries    being   valid,  liable,  according  to  many  authorities, 

seems  to  aflford  an  argument  from  anal-  on  a  bill  of  exchange,  given  for  neces- 

ogy  to   show  that  a  promissory  note  saries,  which  is  negotiable;    for  that 

given    by    an    infant   for    necessaries  might  involve  him  in  liability  to  third 

would  be  binding,  if  payable  only  to  persons." 

the  person  who  supplied  them,  though  Edwards  on  Bills  and  Notes   (p.  65) 

he  cannot  be  bound  by  his  signature  to  contains  the  following:     "During  his 

a  negotiable  bill  or  note,  as  that  not  minority,   the   infant   cannot  make   a 

only  prima  facie  admits  the  debt,  and  contract    waiving    the    privilege    ac- 

operates    as   an   account   stated,    but,  corded   to   him   by   law.     Though   he 

if  valid,   would  render  him  liable  to  gives   his    negotiable    note   for   neces- 

an  action  at  a  suit  of  an  indorsee,  in  saries,  the  holder  in  an  action  upon 

which  the  amount  of  the  original  debt  it  must  show  that  it  was  so  given,  and 

could   not  be   disputed.     Williams   v.  he  can  then  recover  only  so  much  as 

Watts,  1  Campb.   (Eng.)   522  (notes),  the  things  furnished  were  reasonably 

1  Parsons  on  Bills  and  Notes  (p.  69)  worth.  But  here  the  recovery  is  not 
has  the  following:  "If,  however,  through  the  force  of  the  terms  used 
the  action  were  on  a  simple  promissory  in  the  note ;  on  the  contrary  it  pro- 
note,  not  negotiable,  or  even  on  a  ne-  oeeds  upon  due  original  consideration, 
gotiable  note  which  had  not  been  ne-  thus  destroying  the  negotiability  of 
gotiated,  an  inquiry  into  the  considera-  the  instrument  so  far  as  that  depends 
tion  might  be  made,  which  would  seem  upon  the  legal  presumption  that  it  haa 
to  open  the  whole  question;  and  the  been  given  for  value,  or  upon  the  ob- 
reason  for  denying  the  validity  of  such  ligation  of  the  promise." 
4 
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given  for  necessaries  in  the  hands  of  an  indorsee.**  And  among 
text-writers,  Mr.  Daniels  has  quite  emphatically  dissented.**  And 
indeed  it  is  somewhat  incongruous  to  permit  a  payee,  who  has  had 
more  opportunity  to  ascertain  the  age  and  circumstances  of  the 
infant,  to  recover  from  him  upon  such  a  note  and  to  restrict  a 
similar  right  of  the  indorsee,  who  may  be  in  entire  ignorance  of 
the  facts  attending  the  transaction.  A  more  reasonable  rule  would 
be  to  permit  the  indorsee  the  privilege  accorded  the  payee,  of  show- 
ing the  value  of  the  necessaries  and  recovering  the  amount  thereof. 
The  infant  would  be  amply  protected  by  such  a  course,  since  the 
law  does  not  require  that  he  should  be  afforded  more  protection 
than  for  an  amount  in  excess  of  the  actual  value  of  the  necessaries 
furnished. 

f.  Rights  of  infant  as  payee  and  indorsee. —  An  infant  may 
become  the  payee  of  a  note  or  the  drawee  of  a  bill ;  he  may  recover 
thereon,  and  his  rights  in  respect  thereto  are  the  same  aa  though 
he  were  an  adult.  Since  the  consideration  moves  from  another  to 
himself,  it  must  be  for  his  benefit.*^  The  law  conferring  upon  an 
infant  th«  special  privilege  of  immunity  from  his  contracts,  is 
solely  for  his  benefit  and  protection ;  to  deny  him  the  privilege  of 
enforcing  obligations  from  others  to  himself  would  be  an  injury 
and  a  hardship.  An  infant  to  whom  a  note  or  bill  is  payable  or 
to  whom  it  has  been  transferred  by  indorsement  may  himself  trans- 
fer such  note  or  bill  to  another  person,  who  will  take  and  hold  the 
same  as  against  all  parties  prior  to  the  infant.*®  The  infant  would 
be  injuriously  affected  by  the  existence  of  any  other  rule ;  if  notes 
and  bills  of  which  he  is  the  holder  were  incapable  of  transfer  their 
value  would  be  materially  impaired.*^    The  English  Bills  of  Ex- 

65.  Du  Bois  V.  Wheddon,  4  McCord  for  a  note  payable  to  her  becomes  the 
(S.  C),  221;  Haine  v.  Tarrant,  2  property  of  her  husband;  and,  fur- 
Hill   (S.  C),  400.  ther,    her    acts    are    absolutely    void, 

66.  Daniel  on  Neg.  Insta.  (4th  ed.),  whereas  those  of  an  infant  are  void- 
§  226.  able  only.     It  would  be  absurd  to  al- 

67.  Story  on  Promissory  Notes,  §  79 ;  low  one,  who  has  made  a  promise  to 
Nightingale  v.  Withlngton,  15  Mass.  pay  to  one  who  is  an  infant,  or  his 
272.  order,  to  refuse  to  pay  the  money  to 

68.  Indorsement  by  infant. —  That  one,  to  whom  the  infant  had  ordered 
an  infant  may  indorse  a  negotiable  it  to  be  paid,  in  direct  violation  of  his 
promissory  note,  or  bill  of  exchange,  promise ;  and  it  would  impair  the  value 
made  payable  to  him,  so  as  to  trans-  of  such  contracts  in  the  hands  of  in- 
fer the  property  to  an  indorsee,  for  a  fants,  if  they  were  unable  to  raise 
valuable  consideration,  seems  to  be  well  money  on  them,  as  others  may  do. 
settled  in  the  law  merchant;  and  is  Nightingale  v.  Withington,  15  Mass. 
no  ways  repugnant  to  the  principles  of  272,  per  Parker,  C.  J. 

the  common  law.  Such  indorsement  is  69.  Nightingale  v.  Withington,  15 
not  like  one  made  by  a  feme  covert;   Mass.    272.      And    see    also    Grey    v. 
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change  Act  of  1882,  in  recognition  of  the  justice  of  this  rule,  has 
declared  that  "  where  a  bill  is  drawn  or  indorsed  by  an  infant, 
minor,  or  corporation  having  no  capacity  or  power  to  incur  lia- 
bility on  a  bill,  the  drawing  or  indorsement  entitles  the  holder  to 
receive  payment  of  the  bill,  and  to  enforce  it  against  any  other 
party  thereto." ''"  A  similar  provision  is  contained  in  the  Nego- 
tiable Instruments  Law  in  force  in  many  of  the  American  States.^^ 
The  infant  may  avoid  the  effect  of  his  indorsement,  "  or  by  giving 
sufficient  notice  to  all  antecedent  parties  of  his  avoidance,  fur- 
nish to  them  a  valid  defense  against  the  claim  of  the  indorsee."  ''^ 
The  indorsement  is  to  be  treated  as  a  voidable  contract,  subject  to 
the  avoidance  by  the  infant.  But  until  it  is  avoided,  it  is  to  be 
deemed,  in  respect  to  all  antecedent  parties,  as  a  good  and  valid 
transfer. 

g.  Ratification  after  infant  becomes  of  age. —  As  has  already 
been  said  the  contracts  of  infants  are  not  generally  void,  but  can 
be  made  valid  by  them  when  they  become  of  full  age.''*  The  note 
or  bill  of  an  infant  is  subject  to  ratification  by  him  as  an  adult.''* 
When  duly  ratified,  the  bill  or  note  may  be  negotiated,  and  pos- 
sesses in  all  respects  the  same  qualities  as  if  executed  by  an.  adult.''* 

Cooper,   3  Doug.    (Eng.)    655;    Dray-  (Eng.)   902;  Fant  v.  Oathcart,  8  Ala. 

ton  V.  Dale,  2  B.   &  C.    (Eng.)    293,  725;    West   v.    Penny,    16    Ala.    186; 

299;    Pitt  V.   Chappelow,    8    Mees.   &  Goodsell  v.  Myers,  3  Wend.    (N.  Y.) 

W.    (Eng.)    616;    Frazier   v.   Massey,  379;    Cheshire  v.  Barrett,   4   MeCord 

14  Ind.  382;  Garner  v.  Cook,  30  Ind.  (S.  C),  241. 

331;   Hardy  v.  Waters,  38   Me.  450;  Effect  of  ratification. —  The  case  of 

Burke  v.  Allen,  29  N.  H.  116,  61  Am.  Reed  v.  Batchelder,   1  Mete.    (Mass.) 

Dee.  642.  559,  is  a  leading  case  in  respect  to  the- 

70.  English  Bills  of  Exchange  Act,  effect  of  ratification  by  an  adult  of  a. 
1882,  §  22   (2).  negotiable  note  executed  by  him  as  an 

71.  Neg.  Inst.  Law  (N.  Y.),  §  41,  infant.  The  note  was  made  by  the 
which  is  as  follows:  defendant  as  an  infant  payable  to  R. 

§  41.  Effect  of  indorsement  by  infant  &  D.,  and  by  them  transferred  to  the 

or  corporation. —  The   indorsement  or  plaintiff.    The  court  said :    "  The  ques- 

assignment  of  the  instrument  by  a  cor-  tion   is,  whether,   as   this   was   a   ne- 

pora,tion  or  by  an   infant  passes  the  gotiable    note    payable    to    R.    &    D. 

property  therein,  notwithstanding  that  or    bearer,    and    ratified    by    a    new 

from   want   of   capacity  the   corpora-  promise    to     them    whilst     they     re- 

tion  or  infant  may  incur  no  liability  mained  the  holders,  they  could  make 

therein.  a     good    title    by     delivery     to     the 

72.  Story  on  Promissory  Notes,  §  80.  plaintiff,   Robert   Reed,   so   as   to   en- 

73.  Hyer  v.  Hatt,  Fed.  Cas.  No.  able  him  to  bring  the  action  in  hia 
6,977;  Vaugh  v.  Parr,  20  Ark.  600.  own  name.  The  new  promise  to  pay 
And  see  oases  cited  in  note  37,  p.  43,  was  made  to  H.  R.  of  the  firm  of  R. 
ante.  &  D.     The  effect  of  this  was  to  ratify 

74.  Wright  v.  Steele,  2  N.  H.  51;  and  confirm  the  contract,  and  give  it 
Goodsell  V.  Myers,  3  Wend.  (N.  Y.)  the  same  legal  effect  as  if  the  prom- 
479;  Stokes  V.  Brown,  4  Chandl.( Wis.)  isor  had  been  of  legal  capacity  to 
39.  make  the  note  when  it  was  made.  This 

75.  Hunt  V.   Massey,  5  B.   &  Ad.  made  it  a  good  negotiable  note  from 
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h.  What  constitutes  ratification. —  Statutes  frequently  provide 
that  the  ratification  of  an  infant's  contract  in  order  to  bind  him 
when  he  becomes  of  age  must  be  in  writing.'^®  Under  such  statutes 
any,  written  instrument  signed  by  the  party,  which,  in  the  case  of 
adults,  would  have  amounted  to  the  adoption  of  the  act  of  an  agent, 
will,  in  the  case  of  an  infant,  who  has  attained  his  majority, 
amount  to  a  ratification."  Nor  is  it  necessary  that  the  writing 
should  be  addressed  or  dated,  or  that  the  sum  for  which  the 
promisor  is  to  be  bound  should  be  shown  therein.^*  But  at  com- 
mon law,  which  is  in  force  in  almost  all  of  the  United  States,  a 
verbal  promise  or  ratification  is  sufiicient.™  The  ratification  must 
be  the  free  an.d  voluntary  act  of  the  former  infant  j***  and  it  has 
been  frequently  held,  although  there  are  conflicting  authorities, 

that  time,  according  to  ita  tenor,  trans-  debt  contracted  during  infancy,  or 
ferable  by  delivery;  of  course,  when  upon  any  ratification  made  a.fter  full 
transferred  to  Robert  Reed,  the  plain-  age  of  any  promise  or  contract  made 
tiff,  he  took  it  as  a  negotiable  note,  during  infancy,  with  or  without  new 
and  may  maintain  an  action  on  it.  consideration  for  such  promise  or  rati- 
This  deprives  the  promisor  of  none  of  fication  after  full  age. 
his  immunities  as  an  infant,  because  This  act  in  effect  repeals  Lord  Xen- 
the  law  considers  him  as  having  full  terden's  Act  (9  Geo.  IV,  chap.  14,  §  5), 
capacity  when  the  ratification  was  which  enacted,  "  that  no  action  shall 
made,  and  without  such  ratification  be  maintained  whereby  to  charge  any 
no  action  would  lie."  person  upon  any  promise  made  after 

A  reply  to  a  plea  of  infancy,  in  an  full  age  to  pay  any  debt  contracted 
action  upon  a  note,  which  alleges  that,  during  infancy,  unless  such  promise  or 
after  the  defendant  came  of  age,  and  ratification  shall  be  made  by  some 
before  suit  brought,  he  ratified  his  exe-  writing  signed  by  the  party  to  be 
cution  of  such  mote  by  entering  into  charged  therewith." 
au  agreement  with  the  plaintiff  and  Many  of  the  American  States,  such 
his  authorized  agent,  in  which  he  as  Arkansas,  Kentucky,  Maine,  Missis- 
promised  to  pay  the  same,  is  not  de-  sippi,  Missouri,  New  Jersey,  South 
murrable,  since  the  note  of  an  infant  Carolina,  Virginia,  and  West  Virginia, 
is  merely  voidable,  and  may  be  rati-  have  statutes  containing  substantially 
fied  without  a  new  consideration,  the  same  provisions. 
Heady  v.  Boden,  4  Ind.  App.  475,  30  77.  Harris  v.  Wall,  1  Exch.  (Eng.) 
N.  E.  1119.  122. 

76.  By  the  English  Infants'  Relief  78.  Hartley  v.  Wharton,  11  Ad.  &  El. 
Act  (37  &  38  Vict.,  chap.  62,  §  1),  it  (Eng.)  934.  Under  the  American  stat- 
is  provided  that  all  contracts,  whether  utes,  see  Thurlow  v.  Gilmour,  40  Me. 
by  specialty  or  simple  contract,  en-  378;  Bird  v.  Swain,  79  Me.  529,  11  Atl. 
tered  into  by  infants  to  repay  money  421;  Stern  v.  Freeman,  4  Mete.  (Ky.) 
lent  or  to  be  lent,  or  for  goods  sup-   309. 

plied  or  to  be  supplied  (other  than  79.  West  v.  Penny,  16  Ala.  186; 
contracts  for  necessaries),  and  all  ac-  Vaugh  v.  Parr,  20  Ark.  600;  Kendrick 
counts  stated  with  infants,  shall  be  v.  Neisz,  17  Colo.  506,  30  Pae.  245; 
absolutely  void.  The  effect  of  this  sec-  Hoit  v.  Underbill,  10  N.  H.  220,  34 
tion  is  limited  by  a  proviso  to  such  as  Am.  Dee.  148;  Halsey  v.  Reid,  4  Hun 
ai-e  now  by  law  voidable.  (N.  Y.),  777. 

Section  2  of  this  act  is  to  the  effect  80.  Ford  v.  Phillips,  1  Pick. (Mass.) 
that  ho  action  shall  be  brought  whereby  202 ;  Pitcher  v.  Turin  Plank  Road  Co., 
to  charge  any  person  upon  any  prom-  10  Barb.  (N.  Y.)  436;  McCormick  V. 
ise^  made  after  full  age,  to  pay  any  Walker,  Fed.  Cas.  No.  8,728. 
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that  when  the  ratification  was  made,  it  must  have  been  known  to 
the  person  making  it,  that  he  was  not  liable  by  law  under  his. 
contract.^^ 

It  seems  well  settled  at  the  present  time  that  a  mere  acknowl- 
edgment of  a  debt  by  the  infant  after  majority  is  insufScient  as  a 
ratification.  There  must  be  an  express  confirmation  or  new 
promise,  voluntarily  and  deliberately  made.^^  It  is  probable,  how- 
ever, that  the  act  of  the  infant,  after  attaining  his  majority,  may 
be  of  such  a  nature  as  to  raise  an  inference  against  him  and  in 
favor  of  the  contract.*^     His  tacit  assent  under  such  circum- 


81.  Pesto  V.  Roberts,  7  Bush  (Ky.), 
410 ;  Smith  v.  Mayo,  9  Mass.  62 ;  Ford 
V.  Phillips,  1  Pick.  (Mass.)  202;  Cur- 
tin  V.  Patton,  11  Serg.  &  R.  (Pa.) 
305;  McCormick  v.  Walker,  Fed.  Cas. 
No.  8,728. 

Contra  are  the  following:  Ameri- 
can Mortg.  Co.  V.  Wright,  101  Ala. 
658,  14  South.  399 ;  Morse  v.  Wheeler, 
4  Allen  (Mass.),  570;  Anderson  v. 
Soward,  40  Ohio  St.  325,  48  Am.  Rep. 
687.  The  infant  is  chargeable,  upon 
becoming  of  age,  with  knowledge  of 
the  legal  eflfect  of  his  deed,  previously 
made.  Bentley  v.  Greer,  100  Ga.  35, 
27  S.  B.  974. 

83.  Greenleaf,  in  his  work  oil  Evi- 
dence ( §  367 ) ,  says :  "  There  is  a  dis- 
tinction between  those  acts  and  words 
which  are  necessary  to  ratify  an  ex- 
ecutory contract  and  those  which  are 
sufficient  to  ratify  an  executed  con- 
tract. In  the  latter  case  any  act 
amounting  to  an  explicit  acknowledg- 
ment of  liability  will  operate  as  a 
ratification;  as  in  the  case  of  the  pur- 
chase of  land  or  goods,  if,  after  com- 
ing of  age,  he  continues  to  hold  the 
property  and  treat  it  as  his  own.  But 
in  order  to  ratify  an  executory  agree- 
ment, made  during  infancy,  there  must 
not  only  be  an  acknowledgmeint  of  lia- 
bility, but  an  express  confirmation  or 
new  promise  voluntarily  and  deliber- 
ately made  by  the  infant  upon  his  com- 
itig  of  age,  and  with  the  knowledge 
that  he  is  not  legally  liable.  An  ex- 
plicit acknowledgment  of  indebtment, 
whether  in  terms  or  by  a  partial  pay- 
ment, is  not  alone  sufficient;  for  he 
may  refuse  to  pay  a  debt  which  he  ad- 
mits to  be  due." 

The  following  cases  uphold  this  doc- 
trine : 

Connecticut. —  Wilcox  v.  Roath,  12 
Conn.  550. 


Georgia. —  Martin  v.  Byrom,  Dud. 
(Ga.)   203. 

Indiana. —  Conklin  v.  Ogborn,  7  Ind. 
553. 

Massachusetts. —  Smith  v.  Mayo,  9 
Mass.  62;  Martin  v.  Mayo,  10  Mass. 
137;  Whitney  v.  Dutch,  14  Mass.  457; 
Ford  V.  Phillips,  1  Pick.  (Mass.)  202; 
Thompson  v.  Lay,  4  Pick.  (Mass.) 
48;  Proctor  v.  Lears,  4  Allen  (Mass.), 
95. 

Mississippi. — Edmunds  v.  Mister,  5& 
Miss.  765. 

Missouri.— BalkeT  v.  Kennett,  54  Mo. 
82. 

JVew  York. — -Millard  v.  Hewlett,  19 
Wend.    (N.  Y.)   301. 

North  Carolina.  —  Alexander  v. 
Hutoheson,  9  N.  C.  535;  Turner  v. 
Gaither,  83  N.  C.  357,  35  Am.  Rep. 
574;  Bresee  v.  Stanley,  119  N.  C.  278, 
25  S.  E.  870. 

Pennsylvania. —  Hinely  v.  Margaritz, 
3  Pa.  St.  428. 

83.  Ratification  inferred. —  The  ease 
of  Dawson  v.  Lovejoy,  8  Me.  405,  23 
Am.  Dec.  526,  was  an  action  in  as- 
sumpsit brought  by  the  indorsee 
against  the  maker  of  a  note.  The 
defense  was  infancy.  The  case  was 
submitted  to  the  court  on  these  facts: 
The  note  was  given  by  the  defendant 
while  an  infant,  for  a  yoke  of  oxen  pur- 
chased by  him.  On  coming  of  age 
after  the  maturity  of  the  note,  he  con- 
verted the  oxen  to  his  own  use,  and 
received  the  avails.  The  court  said: 
"  It  seems  to  be  a  well-settled  princi- 
ple that  such  contracts  of  an  infant  as 
the  court  can  pronounce  to  be  to  his 
prejudice  are  void;  such  as  are  of  an 
uncertain  nature,  as  to  benefit  or 
prejudice,  are  voidable,  and  may  be 
confirmed  or  avoided  at  his  election, 
and  such  as  are  for  his  benefit,  as  for 
necessaries,  instruction,  and  the  like, 


54  Paeties  and  theie  Capacity.  §  22. 

stances  as  will  not  excuse  his  silence  has  also  been  held  to  amount 
to  a  ratification  of  the  contract.^  In  the  case  of  .Lawson  v.  Love- 
joy,  an  extract  from  the  opinion  therein  being  contained  in  the 
note,  the  retention  by  an  infant,  after  becoming  of  age,  of  the 
avails  of  the  sale  of  a  pair  of  oxen,  for  the  purchase  price  of  which 
the  infant  had  given  his  promissory  note,  was  considered  as  suf- 
ficient to  iinply  a  ratification  of  the  validity  of  the  note,  and  the 
plea  of  infancy  was  set  aside.*^  There  are  many  other  cases  hold- 
ing that  a  retention  of  the  property  after  a  notice  to  return  it 
would  be  a  ratification  of  the  contract.**    But  if  the  infant  had 

are  valid.  The  law  so  far  protects  honest  community  are  to  be  defrauded 
him,  in  the  second  class  of  contracts,  of  their  property.  The  privilege  is 
as  to  afford  him  an  opportunity,  when  afforded  for  no  such  purpose.  The 
arrived  at  full  age,  to  consider  his  law  requires  of  the  infant  the  strict 
bargain,  its  probable  tendency  and  performance  of  his  engagement,  if,  sub- 
effect,  to  review  the  circumstances  un-  sequent  to  his  arrival  at  age,  it  has 
der  which  it  was  made,  and,  having  been  ratified  and  confirmed,  either  by 
weighed  its  advantages  and  disadvan-  a  new  promise,  or  by  any  act  by  which 
tages,  to  ratify  or  avoid  it.  If  it  be  an  acquiescence  is  implied,  But  if 
ratified,  the  original  contract  becomes  there  has  been  no  such  ratification  and 
binding,  and  may  be  enforced.  The  he  repudiate  the  contract,  common 
ratification  gives  life  and  validity  to  honesty  will  not  and  legal  principles 
the  old  promise,  and,  if  the  contract  ought  not  to  permit  him  to  retain  the 
be  enforced  at  law,  it  will  be  by  an  ae-  consideration  which  was  the  founda- 
tion on  the  original  agreement,  and  tion  of  the  promise  he  thus  avoids.  He 
not  on  the  ratification.  But  a  ratifi-  should  place  himself  and  the  person 
cation  must,  on  the  one  hand,  be  some-  with  whom  he  contracted  in  the  same 
thing  more  than  a  mere  acknowledg-  situation  as  if  no  contract  had  been 
ment  of  the  debt;  while,  on  the  other,  made.  Surely  he  ought  not  to  be  per- 
it  need  not  be  a  direct  promise  to  mitted  to  keep  all  and  pay  nothing." 
pay  or  perform.  A  direct  promise  is,  it  ^^s  then  held  that  the  conversion 
indeed,  evidence  of  a  ratiication  but  j^to  cash  of  the  property  for  which  the 
not  the  only  evidence.  The  contract  ^^te  was  given,  after  the  infant  be- 
of  an  infant  may  be  rendered  as  valid  ^^^^  ^j  ^^  ^^^  the  retention  of  the 
when  he  arrives  at  full  age,  by  his  ^^^jj^  thereof,  were  a  sufficient  ratifi- 
mere  acts,  as  by  the  most  direct  and  ^^^j^^  ^^  ^.^^  ^^jj^j  ^  g 
unequivocal  promise.  His  confirma-  ^^^  g^t  Shepard,  92  Me.  160,  42 
tion  of  the  act  or  deed  of  his  infancy  . ,,    „q»                cj^o^.^,  a^  j..j.c.  iuv,  i^ 

S  t  ^h^^^eif  orL:^?or'i  'it:  ^^-  ^^^-^  ^-  ^^oWnson,  7  Tex.  502. 
^onable  timt  ererlroThirp^it^e  ^^^.^^  GT--  -  Green,  69  N.  ^553; 
acts  in  favor  of  the  contract,  or  from  ?^\'^  7"  Dudley,  70  Me.  256;  Wise  v. 
his  tacit  assent,  under  circumstances  ^°|^'  1°  ^^-  ^^Vf-  Ct.  601. 
not  to  excuse  his  silence.  *  •  *  85-  Lawson  v.  Lovejoy,  8  Me.  405, 
The  law  wisely  protects  youth  from  ^3  Am.  Dec.  526. 
the  impositions  of  those  who  might  be  °°-  Thomasson  v.  Boyd,  13  Ala. 
disposed  to  take  advantage  of  their  in-  419;  Manning  v.  Johnson,  26  Ala.  446, 
experience,  and  compels  them  to  the  62  Am.  Dec.  734,  in  which  the  court 
performance  of  no  engagements,  or  said:  "If  an  infant  after  he  arrives 
the  payment  of  no  debts  contracted  at  age  is  shown  to  be  possessed  of  the 
within  age,  except  such  as  are  for  consideration  paid  him,  and  either  dis- 
necessaries  suited  to  their  condition  in  poses  of  it  so  that  he  cannot  restore 
life.  But,  while  it  affords  this  pro-  it,  or  retains  it  for  an  unreasonable 
tection  as  a  shield,  it  will  not  sanction  length  of  time  after  attaining  his  ma- 
its  use  as  an  offensive  weapon  of  injus-  jority,  this  amounts  to  an  affirmance 
tioe,  by  which  the  unsuspecting  and  of  the  contract.     So  likewise  if  it  is 
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disposed  of  the  consideration  before  arriving  at  his  majority,  as 
where  the  money  paid  to  him  under  the  contract  had  been  spent 
or  wasted  by  him,*^  or  the  property  had  been  sold  and  the  proceeds 
of  the  sale  squandered  or  invested  in  other  property/*  the  failure 
to  return  the  property  or  repay  the  money  would  not  be  deemed 
a  ratification.*^  And  where  a  promissory  note  was  given  by  an 
infant  for  money  loaned,  he  may  avoid  the  note  without  returning 
the  amount  of  the  loan  unless  it  appears  that  the  money  loaned  is 
still  in  his  possession.®" 

§  33.  Persons  of  unsound  mind. 

a.  In  general —  Persons  of  unsound  mind  are  either  lunatics, 
idiots,  or  other  persons  non  compotes  mentis  from  age,  imbecility, 
or  personal  infirmity.®^  Since  every  contract  presupposes  that  it 
is  founded  in  the  free  and  voluntary  consent  of  each  of  the  parties, 
which  a  person  non  compos  mentis  is  unable  to  give,  it  was  for- 
merly the  rule  that  the  contracts  of  such  a  person  were  utterly 

shown  that  he  has  power  to   restore  v.  Powers,  43  N.  Y.   23,  3  Am.  Eep. 

the  thing  that  he  received  he  cannot  be  654 ;  Allen  v.  Lardner,  78  Hun  ( N.  Y. ) , 

allowed  to  rescind  without  first  mak-  603;  Reynolds  v.  Curry,  100  111.  356; 

ing  restoration.     But  if  the  considera-  Dill  v.  Bowen,  54  Ind.  204. 

tion  so  paid  was  money,  and  there  is  88.  Leacox  v.  Griffith,  76  Iowa,  89; 

no  proof  that  he  was  possessed  of  the  Robbing  v.  Eaton,  10  N.  H.  506 ;  Nichol 

money  so  obtained  after   he  attained  v.  Steger,  2  Tenn.  Ch.  328,  aflfd.  in  8 

his  majority  so  as  to  be  able  to  re-  Lea    (Tenn.),   393;    Hangen  v.  Hach- 

store  it  to  the  purchaser,  the  infant  meister,   17  Jones  &  S.    (N.  Y. )    34; 

should  not  be  required  in  a  court  of  Petrie  v.  Williams,  68  Hun   (^f.  Y.), 

law  to  repay  the  amount  he  received  589,  23  N.  Y.  Supp.  237. 

as  a  prerequisite  to  the  avoidance  of  89.  Walsh  v.  Young,  110  Mass.  396; 

his  deed  in  a  suit  for  the  land."  Price  v.  Furman,  27  Vt.  271,  65  Am. 

See  also  Eureka  Co.  v.  Edwards,  71  Dec.  194;  Wiser  v.  Lockwood's  Estate, 

Ala.  248,  46  Am.  Eep.  314;  Curry  v.  42  Vt.  720;  Bedinger  v.  Wharton,  27 

St.  John  Plow  Co.,   55  111.  App.   82;  Gratt.   (Va.)   857. 

Burgett  v.  Barriek,  25  Kan.  527 ;  Jen-  90.  Miller  v.  Smith,  26  Minn.  248, 

kins  V.  Jenkins,   12  Iowa,  195;   Mid-  2  N.  W.  942,  37  Am.  Rep.  407;  Pem- 

dleton  V.  Hoge,  5   Bush    (Ky.),   478;  berton  Bldg.  &  Loan  Assn.  v.  Adams, 

Dana  v.  Combs,  6  Me.  86,  19  Am.  Dec.  53  N.  J.  Eq.  258,  31  Atl.  280. 

194;  Boyden  V.  Boyden,  9  Mete.  (Mass.)  91.  Story     on     Promissory     Notes, 

519,  in  which  case  it  was  held  that  if  §    101.      Coke    has    enumerated    four 

an  infant,  after  coming  of  age,  retains  different  classes   of  persons   who   are 

property  received  by  him  for  his  own  deemed   in   law   to    be   non   compotes 

use,  or  sells  or  otherwise  disposes  of  mentis:     First,  an  idiot  or  a  fool  na- 

it,  such  action  will  be  held  to  be  an  tural;    second,   he   was   of    good   and 

affirmance  of  the  contract,  and  he  can-  sound  mind  and  memory,  but  by  the 

not  defeat  an  action  on  the  note  for  act  of  God  has  lost  it;  third,  a  luna- 

the  purchase  price;  Aldrich  v.  Grimes,  tic,   lunaticus   qui  gaudet    litcidis  in- 

10  N.  H.  194;   Stern  v.  Freeman,  61  iervalUs,  who   sometimes   is   of  good, 

Ky.  309;  In  re  Kimmel,  1  Walk.  (Pa.)  sound  mind  and  memory,   and   some- 

290;  Weed  v.  Beebe,  21  Vt.  495.  times  non  compos  mentis;  fourth,  one 

87.  Chandler  v.  Simmons,  97  Mass.  who  is  non  compos  mentis  by  his  own 

514,  93  Am.  Dec.  117;  Miller  v.  Smith,  act,  as  a  drunkard.     Coke  Litt.  247o; 

26  Minn,  248,  37  Am.  Eep.  407;  Walsh  4  Coke,  124.    See  Black  L.  Diet.,  p.  821. 
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void.®*  This  rule  no  longer  obtains,  at  least  not  to  the  same  extent ; 
and  it  seems  now  to  be  generally  agreed  that  the  contracts  of  an 
insane  person  before  office  found  are  voidable  only,  and  not  abso- 
lutely void,®^  and  may,  upon  the  removal  of  the  disability,  or  by 
the  act  of  a  lawfully  appointed  guardian,  be  disaffirmed  or 
ratified.^* 

b.  Presumption  of  sanity  j  notice. —  Every  person  is  presumed 
to  be  of  sound  mind  and  capable  in  that  respect  of  making  a  con- 
tract until  the  contrary  appears.  If  a  person  enters  into  a  contract 
with  a  person  whom  he  knows  to  be  insane,  there  is  no  valid  con- 
tract; for  unsoundness  of  mind  would  be  a  good  defense  to  an 
action  upon  a  contract,  if  it  could  be  shown  that  the  defendant 
was  not  of  capacity  to  contract,  and  the  plaintiff  knew  it.®^    But 

92.  Story  on  Promissory  Notes,  Flach  v.  Gottschalk  Co.,  88  Md.  368, 
§  101;  Byles  on  Bills  {16th  ed.),  41  Atl.  908 ;  Townsend  v.  Pepperill,  99 
p.  72.  Furiosus  nullum  negotium,  Mass.  40 ;  Dennett  v.  Dennett,  44  N.  H. 
gere  potest,  quia  non  intelUgit  quid  531,  84  Am.  Dec.  97;  Odell  v.  Buck,  21 
agit.  Inst.  Lib.  3,  tit.  20,  §  8;  Digest,  Wend.  (N.  Y.)  142;  Jackson  v.  Gu- 
Lib.  50,  tit.  7,  pp.  5,  40,  124.  maer,  2  Cow.   (N.  Y.)  552;  Haynes  v. 

93.  Chattel  mortgage  made  by  an  Scott,  35  App.  Div.  (N.  Y.)  515,  54 
insane  person,  apparently  sane  and  not  N.  Y.  Supp.  844;  Beals  v.  See,  10  Pa. 
judicially  pronounced  insane,  vests  St.  56,  49  Am.  Dec.  573 ;  Dodds  v.  Wil- 
title,  and,  after  default,  the  right  of  son,  3  Brev.  (S.  C.)  389;  Sims  v. 
possession  in  the  innocent  mortgagee,  McLure,  8  Rich.  Eq.  (S.  C.)  286,  70 
and  the  mortgagee  having  acquired  Am.  Dec.  196;  .^tna  L.  Ins.  Co.  v. 
possession,  the  chattels  cannot  be  re-  Sellers,  154  Ind.  370,  56  N.  E.  97; 
covered  from  the  mortgagee  without  Boyer  v.  Berryman,  123  Ind.  451,  24 
disaflBrmance.    Fay  v.  Burditt,  81  Ind.  N.  E.  249. 

433,  42  Am.   Rep.   142,  in  which  the  94.  The  next  friend  of  a  non  compos 

court  said:     "It  is  now  the  well-set-  mentis  is  wholly  without  authority  to 

tied  doctrine  of  this  court,   that  the  make  a  contract  that  is  binding  upon 

contracts    of    the    unsound    in    mind,  her  or  her  estate,  and  it  is  only  by  a 

whose  incapacity  has  not  been   judi-  guardian  regularly  appointed  that  coH- 

cially   determined,   are   not  void,  but  tracts  can  be  made  bind  upon  a  per- 

only  voidable,  and  may,  upon  the  re-  son  non  compos  mentis.  Page  v.  Louis- 

moval  of  the  disability,  or  by  the  act  ville   &  Nash.   R.   R.   Co.    (Ala.),   29 

of  a  lawfully  appointed  guardian,  be  South.  676. 

disaffirmed  or  ratified."  Citing  Mus-  95.  Molton  v.  Camroux,  2  Exch. 
selman  v.  Cravens,  47  Ind.  1;  Nichol  (Eng.)  501;  Browne  v.  Joddrell,  3 
V.  Thomas,  53  Ind.  42;  Freed  v.  Car.  &  P.  (Eng.)  30;  Dalie  v.  Kirk- 
Brown,  55  Ind.  310;  Wray  v.  Chand-  ^all,  8  Car.  &  P.  (Eng.)  679;  Gore 
ler,  64  Ind.  146;  Hardenbrook  v.  Sher-  y.  Gibson,  13  Mees.  &  W.  (Eng.)  623. 
wood,  72  Ind.  403;  Sehuff  v.  Ransom,  impUed  notice.— If  one  contract 
79  Ind.  458.  with  a  lunatic,  alid  under  such  a  con- 
Generally,  see  Ex  p.  Northing-  tract  furnish  him  money,  and  render 
ton,  37  Ala.  496,  79  Am.  Dec.  67;  him  services,  which,  however,  prove  of 
Wetter  v.  Habbersham,  60  Ga.  194;  no  benefit  to  him,  he  cannot  recover  of 
Bunn  v.  Postel,  107  Ga.  490,  33  S.  the  lunatic  therefor,  even  though  he  in 
B.  707;  Orr  v.  Equitable  Mortg.  good  faith  supposed  him  to  be  sane, 
Co.,  107  Ga.  499,  33  S.  E.  708;  provided  the  circumstances  known  to 
Emery  v.  Hoyt,  46  111.  258;  Bur-  him  in  regard  to  the  other's  mental 
gess  V.  Pollock,  53  Iowa,  273,  36  Am.  condition  were  such  as  to  convince  a 
Rep.  218;  Mead  v.  Stegall,  77  111.  App.  reasonable  and  prudent  man  of  his  in- 
679;    Hovey  v.   Holson,   55   Me.   256;  sanity,  or  even  to  put  him  on  an  in- 


§  23.  CoNTEACTs  OF  Insane  Peesons.  57 

where  a  person  in  good  faith  contracts  with  another,  without  notice 
of  any  such  insanity  as  affects  his  capacity  to  contract,  the  ordi- 
nary presumption  of  sanity  prevails,  and  the  contract  is  valid, 
unless  it  appears  that  the  consideration  is  grossly  inadequate  and 
unfair  to  the  lunatic.^  This  rule  does  not  apply  to  contracts  with 
a  person  who  has  been  declared  judicially  to  be  of  unsound  mind 
and  for  whom  a  oomnaittee  has  been  appointed  to  care  for  his  in- 
terests; such  contracts  are  invalid  and  cannot  be  enforced  if  dis- 
affirmed or  avoided.®^  And  conversely  it  has  been  frequently 
declared  that  if  the  insanity  of  a  uarty  to  a  contract  is  known,  the 
contract  is  absolutely  void.^ 

c.  Contracts  for  necessaries. —  Where  a  contract  of  an  insane 
person  was  for  necessaries  supplied  to  him  or  his  family,  in  good 
faith  and  suitable  to  their  condition  in  life,  it  is  valid  and  bind- 
ing.**   The  fact  that  a  person  dealing  with  the  insane  person  had 

quiry  by  which  he  might,  if  reasonably  lunacy  or  drunkenness,  is  not  capable 

prudent,  have  learned  that  fact.    Lin-  of  understanding  its  terms  or  forming 

coin  V.  Buckmaster,  32  Vt.  652.     See  a  rational  judgment  of  its  effects  on 

also  Rhoades  v.  Fuller,  139  Mo.  179,  his    interests,   is    not   void,   but  only 

40  S.  W.  760.  voidable  at  his  option;  and  this  only 

96.  Leake's  Law  of  Contracts    (3d  if   his    state   is  known   to   the   other 

ed.),  p.  501.  party." 

General     rule. —  The    general     rule  Bestoration  of  consideration. — ^If  the 

that  controls  all  cases  of  this  kind  is,  contract  be   fair   and   iona  fide,   and 

that  the  contract   of  a  lunatic  made  there  is  no  element  of  fraud  or  im- 

before  office  found  will  not  be  set  aside  position  in  it,  and  if  the  other  party 

where  it  is  entered  into  in  good  faith  does  not  know  of  the  insanity,  and  the 

by  the  other  party,  without  fraud  or  parties  cannot  be  placed  in  the  posi- 

imposition,   for  a  valuable   eonsidera-  tion  they  occupied  before  the  contract 

tion,  without  notice  of  the  infirmity,  was  executed  by  the  same  party,  there 

and  has  been  so  far  executed  that  the  is  no  reason  why  the  lunatic  should  be 

parties    cannot   be   restored   to   their  allowed   to   retain    what   he    has    ac- 

original  position,  or  there  has  been  res-  quired  under  the  contract,  and  at  the 

toration,  or  ofifer  to  restore,  or  a  re-  same  time  be  permitted  to  escape  from 

fusal  to  restore.     Note  to  71  Am.  St.  all  liability  arising  out  of  it.     Plach 

Rep.  428,  citing  More  v.  Calkins,  85  v.  Gottschalk  Co.,  88  Md.  368,  41  Atl. 

Cal.  177,  24  Pae.  729;  Strodder  v.  So.  908,  71  Am.  St.  Rep.  418.     See   also 

Granite  Co.,  99  Ga.  595,  27  S.  E.  174;  Morris  v.  Great  Northern  Ry.  Co.,  67 

Ronan  v.  Bluhm,  173  111.  277,  50  N.  E.  Minn.  74,  69  N.  W.  628. 

694;  McCormick  v.  Littler,  85  111.  62,  97.  Hughes  v.  Jones,  116  N.  Y.  67, 

28  Am.  Rep.  610;  Abbott  v.  Creal,  56  22  N.  E.  446,  15  Am.   St.  Rep.  386; 

Iowa,  175,  9  N.  W.  115;  Alexander  v.  Rannels  v.  Gerner,  80  Mo.  474;  Lamor- 

Haskins,  68  Iowa,  73,  25  N.  W.  935;  eaux    v.    Crosby,    2    Paige     (N.    Y.), 

Harrison  v.  Otley,  101  Iowa,  652,  70  N.  422,    22   Am.   Dec.    655 ;    Fitzhugh   v. 

W.  724;  Youngs  v.  Stephens,  48  N.  H.  Wilcox,  12  Barb.   (N.  Y.)   235;  Wads- 

133,  97  Am.  Dec.  592;  Bank  v.  Sneed,  worth  v.  Sharpstein,  8  N.  Y.  388,  59 

97  Tenn.  120,  36  S.  W.  716,  56  Am.  St.  Am.    Dee.    499.      But    see    Hosier    v. 

Rep.  788.     See  also  Knight  v.  Knight  Beard,  54  Ohio  St.  398,  43  N.  E.  1040, 

(Ala.),  21  South.  407.  56  Am.  St.  Rep.  720,  35  L.  R.  A.  161. 

Pollock,  in  his  work  on  Contracts  (p.  98.  Helberg  v.  Schuman,  150  111.  12, 

89),  says:     "The  rule  is  now  settled,  37  N.   E.   99,   41  Am.   St.   Rep.   339; 

however,  that  the  contract  of  a  luna-  Fecel  v.  Guinault,  32  La.  Ann.  91. 

tic  or  drunken  man,  who,  by  reason  of  99.  Fitzgerald  v.  Reed,  17  Miss.  94; 
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knowledge  of  his  mental  unsoundness,  will  not  of  itself  vitiate  a 
contract  for  necessaries,  where  it  appears  that  they  are  furnished 
in  good  faith.^  It  is  now  well  established  that  the  executed  con- 
tract of  a  non  compos  mentis  for  necessaries  bona  fide  supplied 
stands  on  the  footing  of  an  infant's  contract  for  necessaries.^ 
But  where  a  contract,  even  for  necessaries,  is  unexecuted,  it  can- 
not he  enforced  because  it  wants  the  essential  properties  of  a  legal 
contract.* 

d.  Bills  and  notes  hy  persons  of  unsound  mind. —  A  person  of 
unsound  mind,  being  incapable  of  contracting,  or  of  doing  any 
other  valid  and  binding  act,  will  be  allowed  to  plead  his  disability 
in  an  action  brought  against  him  upon  a  promissory  note.*  Text- 
writers  have  frequently  declared  that  no  matter  though  the  trans- 
action be  free  from  all  imputation  of  unfairness,  an  insane  person 
cannot  bind  himself  or  his  estate  by  a  promissory  note  or  bill  of 
exchange.''  Thus,  an  insane  man  cannot  make  a  valid  pledge  of  a 
promissory  note,  even  when  the  pledgee  is  ignorant  of  his  in- 
firmity, and  practices  no  sort  of  management  in  obtaining  the 
security.*  It  has  been  frequently  held  that  a  note  given  for  neces- 
saries by  an  insane  person  is  invalid,  although  in  such  a  case  the 
person  who  furnished  the  necessaries  may  recover  therefor  from 
the  estate  of  the  insane  person.^     This  is  not  by  any  means  a 

Richardson  v.  Strong,  35  N.  C.  106,  5o  161.     In  the  ease  of  McKee  v.  Ward, 

Am.    Dec.    430;    Stannard    v.    Bum's  18  Ky.  L.  Rep.  987,  38  S.  W.  704,  it 

Admr.,  63  Vt.  244,  22  Atl.  460;  Man-  was  held  that  a  note  given  by  an  in- 

ghan  V.  Burn's  Estate,  64  Vt.  316,  23  sane  person  for  services  performed  by 

Atl.  583.     See  Reando  v.  Misplay,  90  an  attorney  in  a  proceeding  for  the  ap- 

Mo.  251,  2   S.  W.  405,   59  Am.  Rep.  pointment  of  a  committee  is  not  en- 

13.    The  law  implies  a  contract  by  an  forceable  as  a  contract, 

insane  person  to  pay  for  necessaries  6.  Seaver  v.  Phelps,  1 1  Pick.  (Mass.) 

furnished  him  in  good  faith.     Sceva  v.  304;  Van  Patten  v.  Beals,  46  Iowa,  62. 

True,   33  N.  H.  627 ;    Borum  v.   Bell  7.  Davis  v.  Tarver,  65  Ala.  98.    In 

(Ala.),  31  South.  454.  this  case  the  court  said:     "The  note 

1.  Buswell  on  Insanity,  §  279.  may  have  been  invalid,  because  of  the 

J2.  La  Rue  v.   Gilkyson,   4  Pa.    St.  incapacity  of  the  intestate  to  contract 

375.  at  the  time  of  its  execution;   yet,  if 

3.  Edwards  on  Bills  and  Promissory  its  consideration  was  necessaries  fur- 
Notes,  p.  63.  nished  the  intestate,  a,  legal  liability 

4.  Mitchell  v.  Kingman,  5  Pick,  would  rest  on  him  to  pay  for  them, 
(Mass.)   431.  which  would  be  a  debt  chargeable  to 

5.  Edwards  on  Bills  and  Promis-  his  estate."  Citing  Eco  p.  Northington, 
Bory  Notes,  p.  63.  See  also  Taylor  v.  37  Ala.  496;  Westmoreland  v.  Davis, 
Dudley,  35  Ky.  308;  Schmidt  v.  Itt-  1  Ala.  299;  Harris  v.  Davis,  1  Ala. 
man,  46  La.  Ann.  888,  15  So.  310.  The  259.  And  in  the  case  of  Milligan  v. 
mental  incapacity  of  the  maker  of  a  Pollard,  112  Ala.  465,  20  South.  620,  it 
note  is,  prima  faoie,  a  complete  de-  was  held  that  a  note  in  the  hands  of 
fense  to  an  action  on  the  note.  Hosier  the  payee,  executed  by  an  insane  per- 
v.  Beard,  54  Ohio  St.  398,  43  N.  E.  son,  though  given  for  necessaries,  and 
1040,  56  Am.  St.  Rep.  720,  35  L.  R.  A.  without  the  payee's  being  aware  of  his 
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universal  rule.  Many  cases  may  be  cited  upholding  a  contrary 
doctrine.*  Indeed  at  the  present  time  the  doctrine  supported  by 
the  weight  of  authority  would  seem  to  be  that  the  note  or  other 
contract  of  an  insane  person  is  valid  and  binding  when  the  note 
was  obtained  or  the  contract  entered  into  in  good  faith,  in  ignor- 
ance of  the  want  of  capacity  of  the  insane  person  to  contract,  and 
for  a  full  and  adequate  consideration  of  money  paid,  or  property 
delivered  to  him.* 

e.  Indorsement  by  insane  person;  rights  of  innocent  holder. — 
For  the  same  reason  and  in  recognition  of  the  same  rule  as  in  the 
case  of  the  making  of  a  promissory  note  by  an  insane  person,  an 

insanity,  is  not  binding  on  his  estate,  he  was  found  to  be  a  lunatic,  and  to 

See  also  MeKee  v.  Purnell,  18  Ky.  L.  have  been  a  lunatic  from  a  time  an- 

Eep.  879.  terior  to  the  making  of  the  note.    The 

8.  Note  for  necessaries  held  valid,  plaintiff  had  no  notice  of  defendant's 
— A  person  who  had  been  adjudged  in-  lunacy.  It  was  held  that  the  defend- 
sane,  but  over  whom  no  conservator  ant's  insanity  was  not  a  defense  to  aU 
had  been  appointed,  and  who  contin-  action  on  the  liote.  But  under  a  Geor- 
ued  in  the  management  of  his  busi-  gia  statute  (Civ.  Code,  §  3652),  which 
ness,  v/ith  -nothing  in  his  appearance  provides  that  an  insane  person  cannot 
to  indicate  his  mental  unsoundness,  contract,  it  was  held  that  a  banlc  was 
purchased  goods  necessary  and  useful  jjable  in  paying  a  cheek  of  a  person 
in  his  business,  at  a  reasonable  price,  ^j^  had  been  judicially  declared  to 
and  executed  his  note  therefor  The  ^^  insane,  in  another  State,  and  which 
seller  had  no  knowledge  of  his  having  f^^^  ^^^  unknown  to  the  bank.  Ameri- 
been  adjudged  insane  or  of  his  being  ^^^  ^^^^^  &  Banking  Co.  v.  Boone,  102 
a  lunatic.     It  was  held  that  the  pur-  (.^   202,  29  S.  B.  182,  40  L.  R.  A.  250. 

chaser   was    liable   on   the   note,   and       statement    of    rule The    general 

that  payment  of  a  judgment  recovered  ^^j^   ^^  ^^^^   contract;  with   lunatics 

therefor  would  not  be  enjoined.     Mc-        ,   .  •„  „,.,     . 

Cormick  v.  Littler,  85  111.  62,  28  Am.  ^"^  /"^^J''^  Vf.f^^.  are  invalid,   sub- 

Eep.  610.    See  also  Allen  v.  BerryhiU,  J«'=*  *°.*''"  1^/  -^t     Hl^      l  V»^t  w 

27  Iowa,  534,  in  which  the  court  says:  '"^'^^^  8°°.^  f^'*?^  with  a  lunatic  for 

"Justice  and  sound  policy  concur  in  ^  full   consideration   which   has   been 

requiring  this  court  to  hold,  as  it  does,  executed  without  knowledge  of  the  in- 

that  whire  a  contract  has  been  entered  f ^-I'ty.  "'^  f'^f  information  as  would 

into  (under  circumstances  which  would  1?^^  ^  prudent  person  to  the  belief  of 

ordinarily  make  it  binding)  by  a  sane  i^^,,'?'^^?^'''*^'^  Z^^l    ^^„T    i    t" 

man    with    one    who   is    insane,    and  Matthiesen  v.  McMahon,  38  N.  J.  L 

that  contract  has  been  adopted,  and  is  536      See  also  Yanger  v.  bkinner,  14 

sought  to  be  enforced  by  the  represen-  N.  J.  Eq.  389;  Youngs  v.  Stevens,  48 

tatives  of  the  latter,  it  is  no  defense  ^-  H.  133. 

to  the   sane   party  to  show  that  the  As  a  general   rule,  the  promissory 

other  party  was  non  compos  mentis  at  note  of  a  person  non  compos  mentis 

the  time  the  contract  was  made."  is  invalid;  but  the  rule  is  subject  to 

9.  Notice  of  insanity.— In  the  case  the  qualification  that,  when  such  » 
of  Lancaster  County  Bank  v.  Moore,  note  is  given  for  necessaries  or  for 
78  Pa.  St.  407,  21  Am.  Rep.  24,  it  ap-  other  adequate  consideration  of  benefit, 
peared  that  the  defendant,  desiring  to  furnished  to  the  maker  in  good  faith, 
borrow  money,  gave  S.  his  note,  which  without  knowledge  of  his  unsound 
S.  procured  to  be  discounted  at  plain-  mental  condition,  it  may  be  enforced 
tiff's  bank,  and  the  money  deposited  to  the  extent  of  the  value  of  the  con- 
to  the  defendant's  order.  Afterward  sideration  so  furnished.  Hosier  v. 
a  petition  de  lunatioo  inquirendo  was  Beard,  54  Ohio  St.  398,  43  N.  B.  1040, 
presented  against  the  defendant,  and  56  Am.  St.  Eep.  720,  35  L.  E.  A.  161. 
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indorsement  thereof  by  such  a  person  is  invalid  and  does  not  con- 
vey a  legal  title  to  the  note.  The  principle  applicable  to  com- 
mercial paper,  that  when  in  the  hands  of  a  bona  fide  holder  for 
value,  the  consideration  cannot  be  inquired  into,  does  not  apply 
to  cases  of  commercial  paper  made  by  insane  persons.*"  An  in- 
dorsement of  a  promissory  note  by  the  payee  is  a  contract  which 
an  insane  person  cannot  make,  because  he  lacks  the  power  to  give 
that  consent  which  the  contract  requires.**  It  has  been  held,  there- 
fore, that  the  insanity  of  the  indorser  may  be  pleaded  by  the  maker 
of  a  note  in  an  action  brought  against  him  by  the  indorsee.**  But 
the  doctrine  has  also  been  declared  that  the  contract  of  indorse- 
ment by  an  insane  person  is  voidable  and  not  void,  and  such  con- 
tract is  binding  upon  all  prior  parties  to  the  instrument  who  are 
of  sound  mind  until  it  is  avoided  by  the  insane  person  or  his 
guardian  or  legal  representatives.**    No  action  will  lie  on  an  ac- 


10.  Moore  v.  Herscliey,  90  Pa.  St. 
196 ;  Hosier  v.  Beard,  54  Ohio  St.  398, 
42  N.  E.  1040,  56  Am.  St.  Eep.  720, 
35  L.  R.  A.  161. 

11.  Burke  v.  Allen,  29  N.  H.  106,  61 
Am.  Dec.  642. 

12.  Defense  of  insanity  of  indorser. 
—  The  leading  case  in  favor  of  the 
BufBeie'ncy  of  such  a  defense  is  Burke 
V.  Allen,  29  N.  H.  106,  61  Am.  Dec. 
642,  in  which  the  court  says:  "An 
insane  person  understands  not  the  ef- 
fect of  indorsing  the  tiote,  nor  whether 
he  is  receiving  a  valuable  considera- 
tion for  the  same  or  not.  He  may  not 
even  know  that  he  is  parting  with  his 
property;  and  an  indorsee  who  should 
take  a  Bote  under  such  circumstances 
would  be  guilty  of  fraud.  If  at  the 
time  the  note  is  given  the  payee  should 
be  insane,  and  the  maker  should  be 
aware  of  the  fact,  he  would  be  bound 
in  equity  and  good  conscience  not  to 
pay  it  to  an  indorsee  till  he  had  ascer- 
tained that  he  was  the  rightful  and 
legal  holder.  Or  if  when  it  is  given 
he  should  not  be  aware  of  the  exist- 
ence of  the  insanity,  or  if  after  it 
should  be  given  the  payee  should  be- 
come insane,  the  reason  is  equally 
strong  why  he  should  not  pay  it  with- 
out due  inquiry,  if  he  had  notice  of  the 
insanity.  And  if,  under  such  circum- 
stances, he  ought  not  to  be  protected 
in  paying  the  note  to  the  indorsee,  then 
it  would  seem  to  follow  as  a  legiti- 
mate consequence  that  he  should  be 
permitted  to  show  the  existence  of  in- 
sanity at  the  time  of  the  indorsement, 


in  defense  of  an  action  brought  by  the 
indorsee.  *  *  »  And  it  appears  to 
us  that  the  due  protection  of  the  rights 
of  an  insane  person  requires  that  this 
defense  should  be  permitted;  for,  un- 
less it  is,  then  payment  to  an  indorsee 
must  be  good,  and  a  judgm^t  in  his 
favor  upon  the  note  must  be  a  valid 
bar  to  any  suit  upon  the  same  by  the 
insane  person  or  his  representatives. 
*  *  "  So  if  the  maker  cannot  show 
insanity  in  the  indorser  at  the  time  of 
the  transfer,  in  defense  of  a  suit  by 
the  indorsee,  then  insanity  cannot  be 
shown  by  the  indorser  or  his  represen- 
tatives as  a  reason  why  the  note 
should  be  paid  to  him  instead  of  the 
indorsee,  and  the  act  of  indorsement 
would  be  made  legal,  and  the  non  com- 
pos would  be  unprotected  from  the 
effects  of  his  indorsement."  See  also 
Hannahs  v.  Sheldon,  20  Mich.  278, 
where  it  was  held  that  evidence  that 
the  payee  of  a  negotiable  instrument, 
payable  to  order,  was  insane  during  all 
the  time  from  the  issuing  of  the  paper 
until  the  death  of  the  payee,  is  ad- 
missible to  disprove  the  validity  of  the 
transfer.  See  also  Jeneson  v.  Jeneson, 
66  111.  259. 

13.  Carrier  v.  Sears,  4  Allen  (Mass.), 
336,  81  Am.  Dec.  707,  which  was  an 
action  by  an  indorsee  of  a  promissory 
note  against  the  maker,  and  it  was 
held  that  it  was  no  defense  to  prove 
that  the  plaintiff  procured  the  in- 
dorsement by  undue  influence  from  the 
payee,  when  he  was  of  unsound  mind 
and  incapable  of  making  a  valid  in- 
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oommodation  indorsement  of  a  promissory  note  by  a  lunatic,  even 
in  favor  of  an  innocent  holder.-'* 

§  34.  Intoxicated  persons. 

a.  Contracts  generally. —  A  person  wlio  has  deprived  himself  of 
reason  by  intoxication  is  in  a  condition,  as  regards  the  capacity 
of  contracting,  analogous  to  that  of  mental  insanity,  and  the  same 
rules  may  in  general  be  applied ;  he  is  "  non  compos  mentis  by  his 
own  act."  ^^  If  a  person  enter  into  an  agreement  vsdth  another, 
knowing  him  to  be  then  so  far  intoxicated  as  to  be  incapable  of 
understanding  the  matter  of  the  agreement,  the  contract  is  void- 
able by  the  party  so  incapacitated.-*^®  It  must  appear,  however,  in 
order  to  avoid  a  contract  on  the  ground  of  intoxication,  that  it  is 
such  as  deprives  the  party  of  his  reason  and  understanding,  or  is 
brought  about  by  the  party  seeking  to  take  advantage  of  such  in- 
toxication, and  for  the  purpose  of  so  doing. '^'^  Where  a  person  has 
been  judicially  declared  an  habitual  drunkard  he  cannot  enter 
into  a  contract  which  will  bind  his  estate,^*  except  for  necessaries.^* 

b.  Promissory  notes  and  hills  of  exchange. —  A  note  or  bill  made 
or  drawn  by  a  person  while  so  intoxicated  as  to  be  deprived  of  his 
understanding  cannot  be  enforced  as  against  him  by  the  payee. ^^ 

dorsement,  if  the  payee  or  his  legal  377;  English  v.  Young,  49  Ky.  141; 
representatives  have  never  disaffirmed  Broadwater  v.  Darne,  10  Mo.  277; 
it;  or  that  the  payee,  for  a  valuable  Prentice  v.  Achorn,  2  Paige  (N.  Y.), 
consideration,  had  agreed  to  give  up  30;  Hyman  v.  Moore,  48  N.  C.  416; 
the  note  at  his  death  to  the  m^er,  re-  Bush  v.  Breining,  113  Pa.  St.  310,  6 
serving  meanwhile  the  right  to  collect  Atl.  86^  57  Am.  Dec.  469. 
the  interest  thereon.  17.  Wilcox  v.  Jackson,  51  Iowa,  208, 

It  is  a  general  rule  that  the  contract  1  N.  W.  513;  Jones  v.  Pritchy,  39  Md. 
of  an  insane  person  is  voidable  only  258;  Curtis  v.  Hall,  4  N.  J.  L.  412; 
at  the  election  of  the  insane  person.  Burroughs  v.  Richman,  13  N.  J.  L. 
Atwell  V.  Jenkins,  163  Mass.  362,  40  233,  23  Am.  Dec.  717;  Birdsong  v. 
N.  E.  178,  28  L.  R.  A.  694;  Allen  v.  Birdsong,  39  Terni.  289.  A  drunkard 
Berryhill,  27  Iowa,  534,  1  Am.  Kep.  is  incompetent  to  contract  only  on 
309;  Warfield  v.  Warfield,  76  Iowa,  proof  that,  at  the  time  of  making 
633,  41  N.  W.  383 ;  Arnous  v.  Lesassier,  the  contract,  his  understanding  was 
10  La.  592,  29  Am.  Dec.  470;  Ingra-  clouded,  or  reason  dethroned,  by  actual 
ham  v.  Baldwin.  9  N.  Y.  45.  intoxication.      Wright    v.    Fisher,    65 

14.  Wirebach  v.  Easton  Bank,  97  Mich.  275,  32  N.  W.  605;  Reynolds  v. 
Pa.  St.  543,  39  Am.  Rep.  821.  Dechaums,  24  Tex.  174. 

15.  4  Coke's  Litt.  1246;  Leake's  18.  Devin  v.  Scott,  34  Ind.  67; 
Law  of  Contracts   (3d  ed.),  p.  505.         L'Amoureux  v.  Crosby,  2  Paige (N.  Y.), 

16.  Gore  v.  Gibson,  13  Mees.  &  W.  422,  22  Am.  Dec.  655;  ImhofiF  v.  Wit- 
(Eng.)    623;    Butler   v.    Mulvihill,    1  mer's  Admr.,  31  Pa.  St.  243. 

Bligh  (Eng.),  137;  Pitt  v.  Smith,  19.  Darby  v.  Cabanne,  1  Mo.  App. 
3  Campb.  (Eng.)  33;  Hamilton  v.  126;  Brockway  v.  Jewell,  52  Ohio  St. 
Grainger,  5  H.  &  N.  (Eng.)  40;  Bowen  187,  39  N.  E.  470. 
V.  Clark,  Fed.  Cas.  No.  1,721;  Cum-  20.  Taylor  v.  Purcell,  60  Ark.  606; 
mings  V.  Henry,  10  Ind.  109;  Joest  v.  Reinskopf  v.  Eogge,  37  Ind.  207;  New- 
Williams,  42   Ind.   565,   13  Am.  Rep.   ell   v.   Fisher,    19   Miss.    431,   49   Am. 
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Partial  intoxication  would  not  be  sufficient  as  a  defense.^  To 
render  the  instrument  invalid  it  must  appear  that  at  the  time  of 
its  signature  the  party  was  so  drunk  as  to  have  drowned  reason, 
memory,  and  judgment,  and  impaired  his  mental  faculties  to  an 
extent  that  would  render  him  non  compos  mentis  for  the  time 
being.  This  is  so  especially  when  the  other  parties  connected  with 
the  transaction  have  not  aided  in,  or  procured  his  drunkenness.^^ 
There  are  some  authorities  to  the  effect  that  a  note  signed  by  the 
maker  while  in  a  state  of  intoxication  cannot  be  avoided  when  in 
the  hands  of  a  bona  fide  purchaser  before  maturity.^*  An.  indorse- 
ment made  by  a  person  while  so  intoxicated  as  not  to  realize  the 
result  of  his  acts  will  not  bind  him,  in  favor  of  the  indorsee  who 
had  knowledge  of  such  intoxication.^* 

S  25.  Married  women. 

a.  Under  the  common  law. —  Under  the  common  law  a  married 
woman  is  incapable  of  entering  into  a  contract  of  any  nature ;  for 
during  her  marriage,  her  very  being,  or  legal  existence,  as  a  dis- 
tinct person,  is  suspended,  or,  at  least,  is  incorporated  and  con- 
solidated with  that  of  her  husband. ^^  It  follows,  therefore,  inde- 
pendent of  any  statute,  that  the  promissory  notes,  bills  of  ex- 
change, or  other  commercial  paper  executed  by  a  married  woman 
are,  at  common  law,  absolutely  void.^  There  are,  however,  certain 
exceptions  to  this  rule:  (1)  Where  the  husband  is  legally  dead, 
or  where  he  has  been  absent  and  not  heard  from  for  seven  years, 

Dee.  66 ;  MeClure  V.  Mansell,  4  Brewst.  (Eng.)     623,    where    the     defendant 

(Pa.)    119.  pleaded,  in  an  action  by  an  indorsee 

21.  Where  the  maker  of  a  promis-  against  the  indorser  of  a  bill  of  ex- 

sory  note  was  not  so  intoxicated  at  the  change,  that  when  he  indorsed  the  bill 

time  he  made  the  note   but  that   he  he  was  so  intoxicated  and  thereby  so 

remembered  the  act  and  accompanying  deprived  of  sense,  understanding,  and 

circumstances  the  next  morning,  held  the  use  of  his  reason^  as  to  be  unable 

that  he  could  not  set  up  as  a  defense,  to  comprehend  the  meaning,  nature,  or 

in  an  action  on  the  note  by  a   hona  eflfect  of  the  indorsement,  or  to  contract 

fide  holder,  the  plea  of  intoxication,  thereby;  of  which  the  plaintiff,  at  the 

Caulkins  v.  Fry,  35  Coton.  170;  Miller  time  of  the  indorsement,  had  notice. 

V.  Finlay,  26  Mich.  249.  Held  to  be  a  good  answer  to  the  ac 

Z2.  Bates  v.  Ball,  72  111.  108.  tion. 

23.  Smith  v.  Williamson,  8  Utah,  25.  Story  on  Promissory  Notes  ( 5th 
219,  30  Pac.  753.  On  the  grounds  of  ed.),  §  85;  1  Bl.  Comm.  442;  Bayley 
public    policy    and   the    necessities   of  on  Bills,  chap.  2,  §  3. 

commerce,  the  defense  of  drunkenness  26.  Vance    v.    Wells,    6    Ala.    737; 

in  the  maker  cannot  be  set  up  against  Mudge  v.  Bullock,  83  ill.  22;  Howe  v. 

the   innocent   holder    of    a    negotiable  Wildes,  34  Me.  566 ;  Waterbury  v.  An- 

note.    State  Bank  vl  McCoy,  69  Pa.  St.  drews,  67  Mich.   281,  34  N.  W.   575; 

204,  8  Am.   Rep.  246;   McSparran  v.  Bauer  v.  Bauer,  40  Mo.  61;   Shannon 

Neeley,  91  Pa.  St.  17.  v.  Canney,  44  N.  H.   592;   Wilson  v. 

24.  Gore  v.  Gibson,  13  Mees.  &  W.  Cheshire,  1  McCord  Eq.    (S.  C.)   239. 
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so  that  the  law  presumes  him  to  be  dead,  the  wife  may  make  con- 
tracts that  will  bind  her  at  law.^^  And  in  many  States  in  this 
country  this  exception  is  carried  still  further,  and  it  is  held  that 
where  the  husband  was  never  in  the  State,  or  has  left  it  and  wholly 
renoimced  his  marital  rights  and  duties,  and  deserted  his  wife, 
she  may  make  contracts  and  sue  and  be  sued  in  her  own  name  as 
feme  sole.^     (2)  If  a  married  woman  have  a  separate  estate  and 

27.  Edwards  on  Bills  of  Exchange  as  a  feme  sole.  James  v.  Stewart,  9 
and  Promissoiy  Notes,  p.  68.  Ala.   855;    Mead  v.   Hughes,    15   Ala. 

Civiliter   mortuus.— The   wife   of   a  141;  Krebs  v.  O'Grady,  23  Ala.  726; 

man  civiliter  mortuus,  or  banished,  or  Clark  v.  Valentine,  41  Ga.  143;  Love 

convicted  of  a  crime  and  sentenced  for  v.  Moynehan,  16  111.  277 ;  Prescott  v. 

life,  may  contract,   sue,  and  be   sued  Fisher,  22  111.  390;  Burger  v.  Belsley, 

as  a  feme  sole.    2  Kent's  Comm.  154;  45  111.  74;  City  of  Peru  v.  French,  55 

Robinson      v.      Reynolds,      !    Aikens  111.  317;  Anderson  v.  Jacobson,  66  111. 

(Vt.),  174,   15  Am.  Dec.  673;   Krebs  522;   Smith  v.  Silence,   4  Iowa,  321; 

V.    O'Grady,    23    Ala.    726,    58    Am.  Gregory  v.   Pierce,    4   Mete.    (Mass.) 

Dec.    312;  Young   v.   PoUak,   85   Ala.  478;    Benadum  v.   Pratt,    1   Ohio   St. 

439,     5     South.     279.       So    the    wife  403;     Bean    v.     McCord,    4    MeCord 

of  a  convict  sentenced  to  transporta-  (S.  C),  148.     It  must,  however,  con- 

tion  for  a  term  of  years  may  enter  into  elusively  appear  that  the  desertion  is 

a  contract,  even  after  the  expiration  of  complete  and  absolute,  amounting  to 

his  term,  if  he  continues  beyond  seas,  an  entire  renunciation  by  the  husband 

for  this  is   to  be  deemed  an  abjura-  of   his   marital   rights   and  relations, 

tion  of  the  realm.     Carroll  v.  Blenco,  Ayer  v.  Warren,  47  Me.  217 ;  Smith  v. 

4  Esp.    (Eng.)    27.     And  it  has  been  Silence,     4    Iowa,     321;     Gregory    v. 

held  that  the  wife  of  a  convict  sen-  Pierce,  4  Mete.    (Mass.)    478.     In  the 

tenced  to  transportation,  but  remain-  latter    case    the    court    said     (Shaw, 

ing  on  prison  hulks  within  the  realm,  C.  J. )  :     "  The  principle  is  now  to  be 

may  be  declared  a  bankrupt  where  she  considered  as  established  in  this  State, 

carries   on  business    as    a   feme   sole,  as  a  necessary  exception  to  the  rule 

Ew  p.   Franks,   7   Bing.    (Eng.)    762.  of  the  common  law,  placing  a  married 

As  to  absence  from  State  and  no  knowl-  woman  under  disability  to  contract  or 

Bdge  of  husband's  existence  for  seven  maintain  a.  suit,  that  where  the  hus- 

years,  see  King  v.  Paddock,  18  Johns,  band  was  never  within  the  Common- 

(N.  Y.)    141.  wealth,  or  has  gone  beyond  its  juris- 

28.  Desertion. —  It  was  formerly  diction,  has  wholly  renounced  his  mari- 
held  in  England  and  in  some  of  the  tal  rights,  and  deserted  his  wife,  she 
American  States  that  a  wife  of  a  citi-  may  make  and  take  contracts,  and 
zen  who  has  deserted  her  and  left  sue  and  be  sued  in  her  own  name  as 
the  country  without  having  abjured  a  feme  sole.  *  *  *  But  to  accom- 
the  realm,  or  who  remains  out  of  the  plish  this  change  in  the  civil  relations 
country  for  the  purpose  of  looking  of  the  wife,  the  desertion  by  the  hus- 
after  certain  property  interests,  can-  band  must  be  absolute  and  complete; 
not  sue  or  be  sued  as  a  feme  sole,  it  must  be  a  voluntary  separation  from 
Bogget  V.  Frier,  11  East  (Eng.),  and  abandonment  of  the  wife,  embrac- 
301 ;  Walford  v.  De  Pienne,  2  ing  both  the  fact  and  intent  of  the 
Esp.  (Eng.)  554;  Marsh  v.  Hunting-  husband  to  renounce  de  facto,  and  so 
ton,  2  Bos.  &  P.  ( Eng. )  226 ;  Boyce  far  as  he  can  do  it,  the  marital  rela- 
V.  Owens,  1  Hill  (S.  C),  8;  Rogers  v.  tion,  and  leave  his  wife  to  act  as  a 
Phillips,  8  Ark.  336.  But  the  law  feme  sole.  Such  is  the  renunciation, 
seems  well  settled  in  most  of  the  coupled  with  a  continued  absence  in  a 
States  where  the  question  has  arisen,  foreign  State  or  country,  which  is  held 
that  where  a  husband  has  deserted  his  to  operate  like  an  abjuration  of  the 
wife,  or  driven  her  from  home  by  abuse,  realm." 

and  permanently  left  the  State,  his  In  some  States  it  has  been  held  that 
wife  may  contract,  sue,  and  be  sued  a  departure  from  the  State  by  the  de- 
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make  a  promissory  note,  or  accept  a  bill  of  exchange,  she  is  liable.^ 
(3)  Where  a  married  woman  has  been  divorced  a  vinculo  matri- 
monii she  may  bind  herself  as  a  /erne  sole,  because  such  a  divorce 
annuls  the  marriage  to  all  intents  and  purposes  and  consequently 
removes  her  disability.®"-  But  it  is  generally  held  that  a  limited 
divorce,  or  a  divorce  a  mensa  et  thoro  will  not  have  such  an  effect  f^ 
and  when  the  wife  is  living  apart  from  her  husband  under  articles 
of  agreement,  providing  for  a  separate  maintenance,  the  common- 
law  disability  continues,®^  unless  it  appears  that  the  husband  has 
left  the  State  to  permanently  reside  elsewhere.®*  . 


setting  husband  is  Hot  necessary  to  re- 
move the  disability  of  the  wife.  In  the 
case  of  Love  v.  Moynehan,  16  111.  277, 
Justice  Skinner  says :  "  We  hold  the 
law  to  be,  that  where  the  husband  com- 
pels the  wife  to  live  separate  from 
him,  either  by  abandoning  her,  or  forc- 
ing her,  by  whatever  means,  to  leave 
him,  and  such  separation  is  not  merely 
temporary  and  capricious,  but  perma- 
nent, and  without  expectation  of  again 
living  together,  and  the  wife  is  un- 
provided for  by  the  husband,  in  such 
manner  as  is  suited  to  their  circum- 
stances and  condition  in  life,  she  may 
acquire  property,  control  her  person 
and  acquisitions,  and  contract,  sue, 
and  be  sued  in  relation  to  them,  as  a 
feme  sole,  during  the  continuance  of 
such  condition." 

Husband's  insanity. —  Where  hus- 
band is  insane  and  confined  in  an 
asylum  without  the  State,  the  wife 
may  contract.  Gustin  v.  Carpenter, 
51  Vt.  585;  Harris  v.'  Bohle,  19  Mo. 
App.  529. 

29.  England. —  BuUpin  v.  Clarke, 
17  Ves.  566;  Hulme  v.  Tenant,  1  Bro. 
C.  C.  16;  Stewart  v.  Kirkwall,  3  Madd. 
387;  Johnson  v.  Gallagher,  30  L.  J. 
Ch.  298 ;  McHenry  v.  Davies,  L.  E.,  10 
Eq.  88;  Davies  v.  Jenkins,  L.  E.,  6 
Ch.  Div.  728. 

Alabama. —  Collins  v.  Rudolph,  19 
Ala.  616;  McMillan  v.  Peacock,  57  Ala. 
127 ;  Helmetag  v.  Frank,  61  Ala.  67. 

Connecticut. —  Imlay  v.  Huntington, 
20  Conn.  146 ;  Hitchcock  v.  Kieley,  41 
.Conn.  611;  Williams  v.  King,  43  Conn. 
569. 

Florida.  —  Maiben  v.  Bobe,  6  Pla. 
381. 

Georgia. —  Wylly  v.  Collins,  9  Ga. 
223;  Dallas  v.  Heard,  32  Ga.  604; 
Saulsbury  v.  Weaver,  59  Ga.  254. 


ZJfiwois.— Swift  V.  Castle,  23  111. 
209;  Conkling  v.  Doul,  67  111.  355. 

Kansas. —  Deering  v.  Boyle,  8  Kan. 
525;  Wicks  v.  Mitchell,  9  Kan.  80. 

Maryland. —  Cooke  v.  Husbands,  11 
Md.  492;  Koontz  v.  Nabb,  16  Md.  549; 
Wilson  v.  Jones,  46  Md.  349. 

Missouri. —  Coats  v.  Robinson,  10 
Mo.  757 ;  Whitesides  v.  Cannon,  23  Mo. 
457;  Schafroth  v.  Amos,  46  Mo.  114; 
Kinnon  v.  Weippert,  46  Mo.  532,  2 
Am.  Rep.  541;  Miller  v.  Brown,  47 
Mo.  504,  4  Am.  Rep.  345;  Metropoli- 
tan Bank  v.  Taylor,  62  Mo.  338. 

New  Jersey. —  Leaycraft  v.  Hedden, 
18  N.  J.  Eq.  512. 

New  York. —  Yale  v.  Dederer,  18  N. 
Y.  265,  22  N.  Y.  450,  68  N.  Y.  329; 
Manhattan  Brass  Co.  v.  Thompson,  58 
N.  Y.  80;  Gosman  v.  Cruger,  69  N.  Y. 
87;  Eisenlord  v.  Snyder,  71  N.  Y.  45. 

Ohio. —  Maclin  v.  Burroughs,  14 
Ohio  St.  519;  Phillips  v.  Graves,  20 
Ohio  St.  371,  5  Am.  Rep.  675;  Wil- 
liams V.  Urmston,  35  Ohio  St.  296. 

30.  Byles  on  Bills  (16th  ed.),  p. 
73;  Story  on  Promissory  Notes,  §  85. 
Parsons  on  Notes  and  Bills,  p.  78; 
Chase  v.  Chase,  6  Gray  (Mass.),  159; 
Piper  V.  May,  51  Ind.  283. 

31.  Lewis  V.  Lee,  3  B.  &  C.  (Eng.) 
291;  s.  c,  5  D.  &  R.  (Eng.)  90.  But  see 
Dean  v.  Richmond,  5  Pick.  (Mass.)  461, 
where  it  was  held  that  a  wife  divorced 
o  mensa  et  thoro,  and  living  apart 
from  her  husband  could  sue  and  be 
sued  as  a  feme  sole.  See  also  Pierce 
V.  Burnham,  4  Mete.   (Mass.)    303. 

32.  Marshall  v.  Rutton,  8  T.  R. 
(Eng.)  845;  Lord  St.  John  v.  Lady 
St.  John,  11  Ves.  (Eng.)  526;  Par- 
ker's Exr.  V.  Lambeil's  Exr.,  31  Ala. 
89;  Fuller  v.  Bartlett,  41  111.  241; 
Harris  v.  Taylor,  3  Sneed  (Tenn.),  536. 

33.  Rose  V.  Bates,  12  Mo.  30. 
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b.  Enabling  statutes. —  In  many  of  the  States  of  the  Union,  and 
also  in  England  many  statutes  have  been  enacted  entirely  removing 
or  greatly  modifying  the  disability  to  contract  imposed  upon  mar- 
ried women  by  the  common  law.  Indeed  in  recent  years  there  has 
been  a  rapidly  growing  tendency  in  legislation  to  abrogate  the 
common-law  rules  restricting  and  limiting  the  rights  and  liabili- 
ties of  married  women,  and  to  place  them  in  respect  thereto  in 
the  same  condition  as  unmarried  women.^*  It  is  not  the  purpose 
of  this  work  to  dwell  at  length  upon  the  difficult  questions  involved 
in  the  consideration  of  the  effect  of  the  statutes  of  the  several 
States  upon  the  prior  existing  common-law  rules.  Married  women 
are  still  subject  to  common-law  rules  in  those  States  where  the 
common  law  has  been  unchanged  by  statute ;  if  a  special  or  limited 
power  to  contract  is  given  them,  they  are  still  deemed  prima  facie 
unable  to  contract,  and  the  burden  is  on  the  persons  relying  on 
the  validity  of  their  contracts  to  bring  them  within  the  statutory 
rule;^"  and  where  State  statutes  have  abrogated  all  disabilities, 
the  contracts  of  married  women  are  no  longer  subject  to  special 
rules,  and  they  have  hence  become  subject  in  all  respects  to  the 
same  law  as  other  persons.'"'     The  laws  of  the  several  States  differ 


84.  Canal  Bank  v.  Partee,  99  U.  S. 
331,  25  L.  Ed.  390. 

35.  Troy  Fertilizer  Co.  v.  Zaohry, 
114  Ala.  177,  21  South.  471;  Way  v. 
Peck,  47  Conn.  23;  Rodemeyer  v. 
Eodman,  5  Iowa,  426;  Weat  v.  Lara- 
way,  28  Mich.  464;  Lewis  v.  Perkins, 
36  N.  J.  L.  133. 

English  Married  Women's  Property 
Act  (33  &  34  Vict.,  chap.  93)  permit- 
ted married  women  to  keep  for  their 
own  use  their  wages  and  earnings 
gained  independently  of  their  husbands 
and  to  sue  and  be  sued  upon  their  con- 
tracts in  respect  to  their  separate  es- 
tates. The  act  of  45  &  46  Vict.,  chap. 
75,  repealed  the  former  act  and  pro- 
vides that  a  married  woman  can  ac- 
quire, hold,  aftd  dispose  of  property, 
real  or  personal,  including  choses  in 
action,  without  the  intervention  of  a 
trustee;  and  she  may  sue  and  be  sued, 
both  in  contract  and  tort,  to  the  ex- 
tent of  her  separate  property,  whether 
held  at  the  time  or  subsequently  ac- 
quired, just  like  a  feme  sole.  All  her 
contracts  prima  facie  relate  to  and 
bind  her  separate  property,  subject  to 
any  restraint  on  anticipation,  and  if 
trading  separately  she  may  be  made 
bankrupt.  The  English  cases  under 
5 


these  acts  are  very  numerous.  The 
general  result  of  all  of  them  seems  to 
be  "  that  a  married  woman  having  a 
separate  estate  enjoys  an  independent 
legal  existence  so  far  as  as  it  is  con- 
cerned, but  those  dealing  with  her 
should  take  care  to  see  that  she  pos- 
sesses it  at  the  time,  and  is  contract- 
ing in  respect  to  it,  and  not  as  agent 
for  her  husband.  Her  acceptance 
prima  fa^ie  binds  her  and  not  her  hus- 
band, and  in  ease  of  an  instrument 
payable  to  her,  she  alone  can  indorse, 
or  receive  the  money  or  give  a  valid 
discharge."  Byles  on  Bills  (16th  ed.), 
p.  78. 

The  laws  of  many  of  the  States  fol- 
low closely  the  English  acts  above  re- 
ferred to,  and  the  remarks  of  Mr. 
Byles  appended  thereto  are  equally  ap- 
plicable to  such  States. 

Those  who  deal  with  a  married 
woman  are  bound  to  inquire  as  to 
whether  a  contract,  or  the  considera- 
tion thereof,  is  for  her  benefit,  or  the 
benefit  of  her  estate,  and  therefore  one 
which,  under  the  statute,  she  may  law- 
fully make.  Cupp  v.  Campbell,  103 
Ind.  213,  2  N.  E.  565. 

35a.  The  liability  of  a  married 
woman  on  a  contract  made  within  the 
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materially  in  their  mjethods  of  treating  the  disabilities  of  married 
women.  To  determine  what  these  disabilities  are  it  will  be  neces- 
sary to  consult  the  statutes  of  such  States  and  the  cases  arising 
thereunder.  There  will  only  be  space  in  this  work  for  a  considera- 
tion of  a  few  of  the  more  important  common-law  rules  which  are 
generally  applicable  in  all  jurisdictions  to  the  rights  and  liabili- 
ties of  married  women  in  respect  to  commercial  paper,  unless 
modified  by  statute. 

c.  Bills  and  notes  of  married  women  generally. —  Under  the 
common  law  negotiable  instruments  executed  by  a  married  woman 
are  absolutely  void,*'  subject  of  course  to  the  exceptions  noted 
above.  If  such  an  instrument  be  executed  by  a  married  woman  In 
respect  to  her  separate  estate  it  is  in  most  jurisdictions  a  valid 
and  binding  obligation  payable  out  of  such  estate.*^  This  ex- 
ception is  founded  in  equity.  The  cases  upon  which  it  was  based 
were  those  where  the  liability  to  pay  was  dependent  upon  con- 
siderations that  did  not  recognize  the  married  women's  legal  ob- 
ligations as  arising  out  of  their  contracts,  but  rather  upon  the  fact 
that  credit  was  given  or  the  debts  contracted  on  the  faith  of  their 
separate  estates  and  to  be  paid  out  of  them.**  Where  the  wife  had 
no  separate  estate  or  business,  a  note  signed  by  her,  given  for  sup- 
scope  of  her  statutory  capacity  is  to  South  Oarolma. —  Wilson  v.  Ches- 
be  determined  by  the  same  rules  as  hire,  1  MeCord  Eq.  233;  Goodhue  v. 
those  applied  to  persons  of  full  oa-  Barnwell,  Rice  Eq.  198;  Howard  v. 
pacity.  McKell  v.  Merchants'  Nat.  Kitchens,  31  S.  C.  490,  10  S.  E. 
Bank,  62  Neb.  608,  87  N.  W.  317.         224. 

36.  Alabama. —  Vance   v.    Wells,   6       Temiessee. —  Yeatman  v.  Bellmain,  1 
Ala.  737.  Tenn.   Ch.    589;    Snodgrass  v.  Hyder, 

daUfornia.—  Butler    v.    Baber.    54   95  Tenn.  568,  32  S.  W.  764. 
Cal.  178.  Wisconsin. —  O'Malley  v.  Ruddy,  79 

Florida.— Bollner  v.  Snow,  16  Fla.   Wis.  147,  48  N.  W.  116. 
8g_  As  to  validity  of  notes  given  or  in- 

Indicma.—  Higgins  v.  Willis,  35  Ind.    dorsed   by   a   married   woman  to  her 
371;  Brick  V.  Scott,  47  Ind.  299.  husband  under   a  statute   prohibiting 

Kentucky.— Stevetis    v.    Deering,    9   contracts  between  husband  and  wife, 

S   W  292  ^^®    National    Granite    Bank  v.   Tyn- 

■jfisso«ri.- Bauer  v.  Bauer,  40  Mo.   dale,  176  Mass.  547   57  N.  E.  1022,  51 

gj  L.  R.  A.  447;  First  Nat.  Bank  v.  Al- 

ye&msfca.- State  Sav.  Bank  of  St.   bertson   (N.  J.  Ch.),  47  Atl.  818 
Joseph  v.  Scott,  10  Neb.  83,  4  N.  W.   ^^-.fT'^^^^^rno'l^s.'tl] 
*'^*:       „         ,.  „,  _,        Nelson    v.    Miller,     52    Mass.    410; 

New  Hompsfctre.- Shannon  v.  Can-  Harris  v.  Gates,  121  Mich.  163,  79 
ney,  44  N.  H.  592.  „  „     N.  W.   1098;    State   Savings  Bank  of 

J\^eu)  Yorfc.— Vansteenburghv.  Hofl-   gt,   jggepj,   y_    g^ott,    10   Neb.   83,   4 
man,  15  Barb.  28;   Bogert  v.   Gulick,   n.   w.   314;    Shannon   v.   Canney,   44 
65  Barb.  322;  Lenderman  v.  Farquar-    N.  H.  592. 
son,   101  N.  Y.  434,  5  N.  B.  67.  38.  Edwards  on  Bills  and  Notes,  p. 

North  GaroUna. —  Wilcox  v.  Arnold,  69 ;  Darwin  v.  ]Woore,  58  S.  C.  164, 
116  N.  C.  708,  21  S.  E.  434.  36  S.  E.  539. 
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plies  for  the  support  of  tlie  family,  is  the  debt  of  the  husband 
alone,  he  being  bound  to  furnish  such  supplies.^* 

d.  Indorsement  by  married  woman. —  At  common  law,  where  a 
promissory  note  is  made  to  a  feme  sole,  and  she  afterward  mar- 
ries, being  possessed  of  the  note,  the  title  vests  in  the  husband,  and 
he  alone  can  indorse  it  for  transfer.***  And  where  a  note  is  made 
payable  to  a  married  woman,  the  legal  interest  in  it  vests  in  the 
husband.**  Such  negotiable  paper,  being  part  of  her  personal 
estate,  payable  to  her  order,  is  in  legal  effect,  under  the  common 
law,  payable  to  her  husband.*^  The  husband  may  authorize  his 
wife  to  indorse  bills  of  exchange  and  promissory  notes ;  and  where 
he  permits  her  to  carry  on  business  and  pass  under  an  assumed 
name,  such  an  authority  may  be  presumed.**  If  he  permits  her 
to  carry  on  business  in  her  own  name,  and  she  indorses  a  note 
payable  to  her  in  the  course  of  her  business,  using  the  name  of  her 
husband,  it  seems  the  circumstances  may  be  left  to  the  jury  to 


39.  O'Malley  v.  Ruddy,  79  Wis.  147, 
48  N.  W.  116. 

40.  Parsons  on  Notes  and  Bills, 
p.  85 ;  Conner  v.  Martin,  1  Stra.  (Eng.) 
516,  3  Wils.  5. 

Byles  on  Bills  (16th  ed.,  p.  75),  says : 
"  Formerly,  where  a  bill  or  note  was 
given  to  a  single  woman,  and  she  mar- 
ried, the  property  vested  in  her  hus- 
band, and  he  alone  could  indorse  it; 
and  husband  and  wife  must  join  in  the 
action  upon  it ;  but  if  payable  to  order, 
marriage  might  operate  as  an  indorse- 
ment, so  as  to  enable  the  husband  to 
sue  alone.  If  not  recovered  upon  or 
reduced  into  possession  during  their 
joint  lives,  it  reverted  to  the  woman, 
if  she  survived,  or  went  to  her  hus- 
band as  her  administrator,  if  he  sur- 
vived." 

41.  Barlow  v.  Bishop,  1  East 
(Eng.),  432;  Roland  v.  Logan,  18  Ala. 
307;  Krebs  v.  O'Grady,  23  Ala.  726, 
58  Am.  Dec.  312;  Mudge  v.  Bullock, 
83  111.  22;  Savage  v.  King,  17  Me. 
301;  Hancock  Bank  v.  Joy,  41  Me. 
668;  Stevens  v.  Beals,  10  Gush. 
(Mass.)  291,  57  Am.  Dec.  108. 
In  the  latter  case  the  court  said: 
"  In  the  leading  case  of  Barlow  v. 
Bishop,  1  East  (Eng.),  432,  which  de- 
cides that  a  married  woman  cannot  in- 
dorse a  note  made  payable  to  her  in 
her  own  name,  so  as  to  pass  a  valid 
title  thereto,  proof  of  the  authority 
or  assent  of  the  husband  was  want- 


ing." See  Walton  v.  Bristol,  125  N.  C. 
419,  34  S.  E.  544. 

43.  Edwards  on  Bills  and  Notes,  p. 
71. 

43.  Assent  of  husband. —  It  is  now 
a  well-settled  rule  of  law  that  the 
assent  or  authority  of  the  husband 
gives  validity  to  the  wife's  indorse- 
ment and  enables  her  to  pass  a 
good  title  to  choses  in  action  made 
payable  to  her  during  coverture.  The 
principle  upon  which  this  rule  rests  is 
this:  the  coverture  of  the  wife  creates 
an  incapacity  and  disability  in  her  to 
make  a  valid  contract.  The  assent  of 
the  husband  removes  this  disability  or 
supplies  the  want  of  capacity.  She 
then  becomes,  to  a  certain  extent, 
the  agent  of  the  husband,  who  is 
bound  by  her  acts  when  done  in  pur- 
suance of  the  authority  conferred  by 
him.  Stevens  v.  Beals,  10  Gush. 
(Mass.)  291,  57  Am.  Dec.  108,  citing 
Coates  V.  Davis,  1  Gampb.  ( Eng. )  485 ; 
Miller  v.  Delameter,  12  Wend.  (N.  Y.\ 
433. 

In  the  case  of  Allen  v.  Wilkins,  3 
Allen  (Mass.),  321,  the  doctrine  that 
a  note  made  to  a  married  woman  dur- 
ing coverture  belongs  to  her  husband 
is  explained  to  mean  that  the  ius- 
band  has  the  jus  disponendi  so  long 
as  they  both  live,  but  it  is  held  that 
if  the  husband  dies  without  reducing 
the  chose  to  possession,  or  doing  any 
act  indicating  an  intent  to  appropriate 
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presume  or  infer  an  authority  from  him  to  indorse.**  So,  where 
she  drew  a  bill  of  exchange  payable  to  her  own  order,  and  indorsed 
it  with  the  assent  of  her  husband,  it  was  held  that  this  indorse- 
ment carried  the  title  to  her  indorsee,  so  as  to  enable  him  to  re- 
cover thereon  against  the  acceptor.*®  But  where  no  authority  is 
shown,  her  act  is  a  nullity,  and  her  indorsement  transfers  no  prop- 
erty in  the  bill  or  note.*®  But  it  has  been  held  that  notes  payable 
to  bearer  may  be  passed  by  delivery  by  a  /erne  covert  who  owned 
them.*''  The  rules  here  laid  down  are  derived  solely  from  the 
common  law,  unaffected  by  statute.  They  have  been  more  or  less 
affected  by  the  statutes  of  the  several  States  and  cannot  now  be 
said  to  be  in  full  force  and  effect. 

e.  Reduction  into  possession. —  A  promissory  note  is  not  a  per- 
sonal chattel  in  possession  but  is  a  chose  in  action ;  and  the  com- 
mon-law rule  is  that  when  a  chose  in  action,  such  as  a  bond  or 
note,  is  given  to  a  feme  covert^  the  husband  may  elect  to  let  his 
wife  have  the  benefit  of  it,  or  he  may  take  it  himself  and  reduce  it 
into  possession  at  any  time  during  the  coverture.*^  It  was  always 
a  question  of  considerable  nicety  to  determine  what  amounted  to 
a  reduction  of  the  wife's  chose  of  action  into  possession.*'  If  the 
note  was  negotiable  it  could  be  reduced  into  possession  by  indors- 
ing and  transferring  it ;  if  nonnegotiable,  it  could  only  be  reduced 
to  possession  by  a  suit  at  law,  like  any  other  thing  in  action.  If 
he  omitted  to  bring  such  an  action,  and  he  survived  his  wife,  the 

it  during  the  wife's  life,  her  admin-  the  husband  was  not  a  reduction  of 

istrator  may  sue  on  it.  the  wife's  choses   of  action  into  pos- 

44.  Barlow  v.  Bishop,  1  East  session;  and  therefore  the  assignees 
(Bng.),  432.  As  to  what  will  eon-  of  a  bankrupt  could  not  maintain  an 
stitute  implied  authority,  see  Euss  v.  action  in  their  own  names  alone  on  a 
George,  45  N.  H.  467;  George  v.  Cut-  promissory  note  made  by  the  wife  of 
ting,  46  N.  H.  130,  88  Am.  Dec.  195.  the    bankrupt    before    her    marriage. 

45.  Prestwick  v.  Marshall,  5  Car.  &  (Sherrington  v.  Yates,  12  Mees.  &  W. 
P.   (Eng.)   594.  [Eng.]  855.)  Nor  was  the  receipt  of  in- 

46.  Savage  v.  King,  17  Me.  301 ;  terest  by  the  husband  a,  reduction  into 
Vann  v.  Edwards,  128  N.  C.  425,  39  possession,  nor  a  direction  by  a  hus- 
S.  E.  66.  band  to  his  banker  to  keep  it  separate 

47.  Cobb  V.  Duke,  36  Miss.  60,  72  from  other  monies,  followed  by  a  be- 
Am.  Dec.  157.  quest  in  his  will.     (Hart  v.  Stephens, 

48.  Edwards  on  Bills  and  Notes,  6  Q.  B.  937;  Scrutton  v.  Pattillo,  L. 
p.  72;  Gaters  v.  Maderly,  6  Mees.  &  R.,  19  Eq.  369;  Nicholson  v.  Drury 
W.  (Eng.)  422;  Betts  v.  Kimpton,  Building  Co.,  L.  R.,  7  Ch.  Div.  49.)" 
2  Barn.  &  Adol.  (Eng.)  273;  Hart  v.  In  the  ease  of  James  v.  Groff,  157  Mo. 
Stephens,  14  L.  J.  Q.  B.   (Eng.)    148.  402,  57  S.  W.  1081,  it  was  held  that 

49.  Byles  on  Bills  (16th  ed.),  p.  76,  the  mere  indorsement  of  a  note  Tjy  a 
in  which  it  is  said :  "  It  is  conceived  wife  to  her  husband  does  not  reduce 
that  Indorsing  a  note  over  was  such  such  note  to  his  possession,  ao  as  to 
.a  reduction.     But  the  bankruptcy  of  convey  title  thereto  to  him. 
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action  wa8  required  to  be  brought  in  the  name  of  her  personal 
representatives.®"  If  no  action  was  taken  to  reduce  into  posses- 
sion, the  note  survived  to  the  wife  after  the  death  of  the  husbaud.^^ 
f .  Joint  notes  of  husband  and  wife. —  Under  the  common  law  a 
joint  and  several  note  made  by  both  husband  and  wife  binds  the 
husband  only.''^  But  where  the  note  was  made  by  them  for  the 
purpose  of  aiding  the  vrife  in  the  transaction  of  her  separate  busi- 
ness, the  note  will  be  binding  upon  the  wife.®*  The  same  is  doubt- 
less true  where  such  a  note  is  for  the  sole  benefit  of  the  wiife's 
separate  estate.®*  The  name  of  the  wife  being  found  on  a  note 
does  not  raise  a  legal  presumption  that  she  is  either  jointly  or 
severally  liable  on  it.'® 

50.  Edwards  on  Bills  and  Notes,  p.  valid  in  law,  and  the  amount  of  such 
72;  1  Parsons  on  Notes  and  Bills,  p.  85.  note  may  be  recovered  against  the  hus- 

51.  Allen  v.  Wilkins,  3  Allen  band  and  wife  in  an  action  of  assump- 
(Mass.),  321;  Clark  v.  Clark,  76  Wis.  sit.  Barnes  v.  De  France,  2  Colo.  294. 
306,  45  N.  W.  121.  In  the  case  of  Schofield  v.  Jones,  85 

Parsons,  in  his  work  on  Notes  and  Ga.   816,   11   S.  E.   1032,  it  was  held 

Bills  (Vol.  1,  p.  85),  says :    "  Bills  and  that  where  a  wife  joins  with  her  hus- 

notes  possessed  by  a  single  woman  be-  band  in  taking  a,  lease  of  property  for 

fore  and  at  her  marriage  are  her  choses  the  purpose  of  carrying  on  the  hotel 

in  action,  which  the  husband  may  re-  business,   their   joint   notes,    executed 

duce  to  his  possession   and   so  make  for  the  rent,  are  binding  on  the  wife, 

his  own,  or  may  not.     If  he  does  not  g^^   ^^^^   ^     ^^  ^    Walton,    114   Ga. 

and  dies,  her  right  and  interest  to  or  375   40  g   g-'ggy    Thornton  v.  Lemon, 

in  them  are  the  same  as  before  mar-  jj^  ^^    ^        39  g    ^  g    j 

riage.     If  she  dies,  they  are  now  as-  g    j^^  ^^.      g    ^    ^  ^ 

sets  in  the  hands  of  her  administrator :  ,,„     -ir    V       /-n     1     ln^       X-       a       v 

the  husband  has  a  right  to  be  her  ad-  *f '    w    'i^fi  "^^ 

ministrator;    and  having   in  that  ca-        J^'   vi\     ■',    «.  tt    o    uri.        ^ 

paeity  collected  the  notes  or  bills,  he  „  ^4    Colonial  &  U    S    Mtge^  Co    v. 

will  retain  the  proceeds  for  his  own  ^""^f^^yf  ^  .S"  ^- 2,?^'  ^^  ?■  ^-  HOS. 

benefit  and  as  his  own  property.    And  ,„55.  Harris  v    Pinberg,  46  Tex.  79; 

if  he   dies,   the    right  of   taking   out  ^a/  ''■  ^^^'   ^7   Conn.   23      In  the 

letters  of  administrltion  upon  her  un-  ^^^^^  =^««  ^^  ^^^^  ^^^^  f^^  where  a 

settled  estate  goes  to  his  next  of  kin  married  woman  has  signed  a  note  with 

and  not  to  hers.     If  she  leaves  debts  l^^r  husband,  it  will  not  be  presumed, 

contracted  when  single,  for  which  the  ^^^  ^n^st  be  shown,  that  the  circum- 

husband  is  no  longer  liable  as  such,  stances  were  such  as  to  bring  the  case 

he  is  still  liable  as  her  administrator  within    the    statute    making   married 

to  the  extent  of  her  bills  and  notes  women  liable  on  their  contracts,  and 

or  other    choses    in   action   which   he  the   husband's   declarations,   made    in 

has   reduced   to   possession   after    her  the  absence  of  the  wife  and  without 

death,  but  not  for  those  which  he  re-  her  authority,  will  not  bind  her,  nor 

duced  as  husband,  while  she  lived."  will  the  fact  that  a  part  of  the  loan 

53.  Luning  v.  Brady,  10  Cal.  265;  for  which  the  note  was  given  was  de- 
Brown  v.  Orr,  29  Cal.  120;  Durnford  posited  by  the  husband  to  the  wife's 
V.  Gross,  7  Mart.  (La.)  O.  S.  466;  credit,  and  drawn  by  her  in  payment 
Sprigg  V.  Boissier,  5  Mart.  (La.)  N.  of  bills  for  an  addition  to  her  house, 
S.  54;  Davidson  V.  Stuart,  10  La.  146;  though  significant  as  evidence,  be 
Smith  V.  Wilson  (Tex.),  32  S.  W.  434.  equivalent  to  a  finding  of  facts  creat- 

53.  A    note    given    by    a    married  ing  a  statute  liability.     See  also  Cren- 

woman  and  her  husband  for  property  shaw  v.  Collier,  70  Ark.  5,  65  S.  W. 

purchased  by  her  as  a  sole  trader  is  709. 
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i  26.  Alien  enemies. 

A  state  of  war  operates  to  suspend  and  interdict  all  intercourse 
and  correspondence  with  the  enemy ;  it  prohibits  all  commerce,  and 
contracts  between  the  citizens  and  subjects  of  the  belligerent 
nations  are  unlawful  and  void.^*  The  reason  for  this  rule  is  found 
in  the  fact  that  every  man  is  a  party  to  the  acts  of  his  own  govern- 
ment; and  when  one  government  declares  or  enters  upon  war 
against  another,  the  two  nations  become  enemies,  and  all  the  sub- 
jects of  the  one  are  the  enemies  of  the  subjects  of  the  other."  It 
follows,  therefore,  that  a  promissory  note  made  by  a  citizen  of 
one  country  payable  to  a  citizen  of  another,  when  such  countries 
are  at  war  with  each  other,  is  invalid  and  cannot  be  collected ;  and 

56.  Reason  for  rule. —  Matthews  v.  See  Mitchell  v.  United  States,  21  Wall. 

MoStea,     91     U.     S.     7,     23     L.     Ed.  (U.  S.)   350:     Brig  Mary  Warwick,  2 

188,    in    which    Justice    Strong    uses  Black  (U.  S.),  635. 

the    following   language :      "  It    must  It  was  held  that  during  the  Civil 

be  conceded,  as  a  general  rule,  to  be  War  two  citizens  of  the  United  States, 

one  of  the  immediate  consequences  of  residing  in  loyal  States,  could  make 

a  declaration  of  war  and  the  effect  of  a  valid  contract  for  the  sale  or  mort- 

a  state  of  war,  even  when  not  declared,  gage  of  cotton  growing  on  a  plantation 

that   all    commercial   intercourse   and  within   one   of   the   insurgent    States, 

dealing  between   the   subjects   or   ad-  and  such  a  contract  would  pass  exist- 

herents   of  the  contending   powers   is  ing  cotton  on  the  plantation,  and  also 

unlawful,    and    is    interdicted.       The  crops      to     be      subsequently     raised 

reasons    for    this    rule    are    obvious,  thereon.    Briggs  v.  United  States,  143 

They  are,  that,  in  a,  state  of  war,  all  U.  S.  346,  12  Sup.  Ct.  391. 

the  members   of   each  belligerent   are  57.  Edwards    on    Bills    and    Notes, 

respectively  enemies  of  all  the  citizens  p.  75. 

of  the  other  belligerent;  and  were  com-  Reason  as  stated  by  Chancellor 
meroial  intercourse  allowed,  it  would  Kent. —  Chancellor  Kent  says,  in  Gris- 
tend  to  strengthen  the  enemy,  and  af-  wold  v.  Waddington,  16  Johns.  (N. 
ford  facilities  for  conveying  intelli-  Y.)  438:  "I  think  I  may  venture  to 
gence,  and  even  for  traitorous  corre-  hazard  the  assertion,  that  there  is 
spondence.  Hence  it  has  become  an  no  authority  in  law,  whether  that  law 
established  doctrine  that  war  puts  an  be  national,  maritime,  or  municipal, 
end  to  all  commercial  dealing  between  for  any  kind  of  private,  voluntary,  un- 
the  citizens  or  subjects  of  the  nations  licensed  business,  communication,  or 
or  powers  at  war,  and  '  places  every  intercourse  with  an  enemy.  It  is  all 
individual  of  the  respective  govern-  noxious,  and  in  a  greater  or  less  de- 
ments, as  well  as  the  governments  gree  it  is  all  criminal.  Every  at- 
themselves,  in  a  state  of  hostility.'"  tempt  at  drawing  distinctions  has 
See  also  Briggs  v.  United  States,  143  failed;  all  kinds  of  intercourse,  ex- 
U.  S.  346,  12  Sup.  Ct.  391;  Alexandria  cept  that  which  is  hostile,  or  created 
Sav.  Bank  v.  McVeigh,  84  Va.  48,  51,  3  by  the  mere  exigency  of  war  and  neces- 
S.  E.  889,  where  it  is  held  that  an  in-  sity  of  the  case,  is  illegal.  The  law 
dorser  of  a  note  is  not  bound  by  a  has  put  the  sting  of  disability  into 
notice  left  at  his  house  which  he  had  every  kind  of  voluntary  communica- 
abandoned  during  the  war.  Hershaw  tion  and  contract  with  an  enemy, 
V.  Kelsey,  100  Mass.  561.  which    is   made    without   special  per- 

Application  to  civil  war. —  The  prin-  mission  of  the  government.     There  is 

ciples  of  the   public  law  relating  to  wisdom    and    policy,    patriotism    and 

the   rights   of    citizens   of   belligerent  safety,    in    this   principle,    and   every 

nations  are  applicable  in  nearly  every  relaxation  of  it  tends  to  corrupt  the 

respect  to  a  civil  war  existing  between  allegiance  of  the  subject,  and  prolong 

different  portions  of  the  same  nation,  the  calamities  of  war." 
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it  has  been  held  that  a  bill  drawn  by  an  alien  enemy  on  a  British 
subject  in  England,  and  indorsed  to  a  British  subject  abroad, 
cannot  be  enforced  even  after  the  restoration  of  peace.'*  The  rule 
applies,  not  only  to  citizens  and  native-born  subjects,  but  to  all 
persons  voluntarily  domiciled  in  either  country. 

The  place  of  the  transaction  does  not  make  it  illegal;  the 
material  question  is,  whether  it  renders  assistance  to  an  alien 
enemy  in  the  time  of  war.  Eor  example,  it  has  been  held  in 
England  that  an  action  may  be  sustained  there  by  a  neutral  on  a 
promissory  note  given  to  him  by  a  British  subject  in  an  enemy's 
country  for  goods  sold  there.'*®  If  the  contract  be  in  favor  or  for 
the  benefit  of  an  alien  enemy  not  domiciled  in  the  country,  it  is 
void  both  at  law  and  in  equity ;  but  it  is  not  void  where  it  is  made 
for  the  benefit  of  a  neutral,  and  it  seems  that  although  a  bill  be 
drawn  by  an  alien  enemy,  it  may  be.  valid  in  the  hands  of  a  neutral 
who  received  the  same  without  any  previous  understanding  or 
knowledge  of  any  intended  illegal  use  to  be  made  of  it.^ 

B.  PERSONS  ACTING  IN  FIDUCIARY  CAPACITY. 
}  37.  Executors  and  administrators. 

a.  In  general. —  Executors  and  administrators,  as  the  legal  repre- 
sentatives of  their  decedents,  succeed  to  all  the  interests  of  such 
decedents;  and  all  the  rights  and  remedies  of  such  decedents  in 
respect  to  their  contracts  and  instruments,  negotiable  or  otherwise, 
pass  to  their  executors  and  administrators.  So  far  as  the  assets 
of  the  estates  under  their  control  will  admit,  they  also  succeed  to 
all  the  obligations  of  their  decedents.  This  is  subject,  however, 
to  the  important  exception  in  respect  to  those  contracts,  whether 
express  or  implied,  which  are  so  entirely  personal  to  the  deceased, 
that  no  one  can  fill  his  place  or  become  his  substitute ;  so  that  all 
the  rights  and  obligations  arising  under  such  contracts  die  with 
him.«i 

58.  Williams  v.  Patteson,  7  Taunt,  of  peace  he  might  recover  the  amousi 

(Eng.)  439,  1  Moore,  333;  Brandon  v.  from  the  acceptor;    and  the  decision 

Nesbit,  6  T.  R.  (Eng.)   23.  was  placed  on  the  ground  that  other- 

But  where  two  British  subjects  were  wise     such     persons     would     sustain 

detained  prisoners  in  France,  and  one  greater  privations  during  their  deten- 

of  them  drew  a  bill  in  favor  of  the  tion.     Centoine  v.  Morshead,  6  Taunt, 

other  on  a  third  British  subject,  resi-  (Eng.)  237. 

dent  in  England,  and  such  payee  in-  59.  Houriet   v.    MorriSj    3    Campb. 

dorsed  the  same  in  Prance  to  an  alien  (Eng.)   803. 

enemy,  it  was  decided  that  the  alien's  60.  Story  on  Bills,  |§  103,  104. 

right   of   action   was    only   suspended  61.  Parsons  on  Notes  and  Bills,  p. 

during  the  war,  so  that  on  the  return  154:    Petrie  v.  Voorhees,  18  N.  J,  Eq. 
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b.  Bills  and  notes  by  executors  and  administrators.. —  It  may  be 
stated  as  a  general  rule  that  an  executor  or  administrator  cannot 
bind  the  estate  of  the  decedent  by  making  or  indorsing  a  promis- 
sory note  as  such  executor  or  administrator.*^  An  executor  or 
administrator  can  only  bind  himself  by  his  contracts;  the  assets 
of  the  estate  under  his  control  are  only  bound  for  the  debts  con- 
tracted by  the  decedent  during  his  lifetime.®*  If  an  executor  or 
administrator  make  a  negotiable  promissory  note,  or  accept  a  bill 
of  exchange,  and  the  same  be  transferred  before  it  becomes  due, 
he  is  held  to  a  personal  liability  thereon ;  because  he  himself  makes 
in  such  a  case  a  positive  promise  to  pay,  and  executes  it  in  the  form 
of  a  negotiable  instrument.    Having  no  power  to  bind  the  estate  of 

285,  in  which  it  was  held  that  exec-  pay,''    etc.,    and    concluded   with    the 

utors  are  in  general  bound  by  all  the  words,     "  and     charge     the     amount 

covenants  of  the  testator,  except  such  against  me  and  my  mother's  estate," 

as  must  be  performed  by  the  testator  and  was  accepted  by  writing  across  its 

in  person.     See  also  McCrady  v.  Bris-  face,  "  accept,  S.,   executor."     It  was 

bane,  1  Nott  &  MeC.    (S.  C.)    104,  9  held  that  the   acceptor  was  liable  in 

Am.  Dec.   676;   Parker  v.  Barlow,  93  his  capacity  as  executor  only. 
Ga.  700,  21  S.  E.  213.    As  to  contracts       63.  MeParlin    v.    Stinson,    56    Ga. 

of  a  personal  nature,  see  Cochran  v.  396;   Harrison  v.  McClelland,  57  Ga. 

Davis,  15  Ky.  119;  McGill  v.  McGill,  531 ;    Lynch   v.    Kirby,    65    Ga.    486; 

59   Ky.  258;   Marvel  v.  Phillips,   162  Brightwell    v.    Jordan,    74    Ga.    486; 

Mass.  399,  38  N.  E.  1117,  44  Am.  St.  White  v.  Thompson,  79  Me.  207,  9  Atl. 

Rep.  370,  26  L.  R.  A.  416;  Chambers  ng;    Rittenhouse   v.    Ammerman,   64 

V.   Wright,  40  Mo.  482,  93  Am.  Dee.  Mo.  197,  27  Am.  Rep.  215,  which  was 

311;    Russell   V.    Buckhout,    87    Hun,  ^n  action  on  a  note  drawn  "I  prom- 

46,  34  N.  Y.  Supp.  271;  Gray  v.  Haw-  jge  to  pay,"  etc.,  signed  "A.,  executor," 

kins,  8  Ohio  St.  449,  72  Am.  Dec.  600;  ^nd  it  was  held  that  the  burden  was 

White's    Exrs.   v.    Commonwealth,   39  <,„  tj^e  executor,  and  it  was  competent 

Pa.   St.  167.  for  him  to  show  that,  as  his  individual 

62.  Boggs  V.  Wann  (C.  C),  08  Fed.  contract,   the  note  was   without  con- 

681;  Winter  v.  Hite,  3  Iowa,  142;  gideration,  and  that  the  payee  had 
Dunne  v.   Deery,  40  Iowa,  251;   Liv-  4  t^  ^^^^  „„1     ^g  ^.^e  estate.    In 

ingston  V    Gaussen,  21  La    Ann.  286,  the  case  of  Schmittler  v.  Simon,  114 

99   Am.   Dec     731;    Studebaker   Bros,  jj    y.  176,  21  N.  E.  162,  it  was  held 

Mg   Co.  V.  Montgomery    74  Mo    101;  ^^^.^^  ^o  exclude  evidence  to  the  effect 

^^V^'^i,^  ""V^i^^/'v.^",,    "-JIKt.  *  tliat  wl»en  a  draft  was  drawn  upon 
In  New  York  it  has  been  held  that   ^^  executor   and  accepted  by  him  as 
although  an   administrator,   after   or-   ^^^^    jj.  ^^3  understood  between  the 
dermg  a  tombstone  for  his  intestate,  ^^  ^^^  plaintiff  that  it 

gave  his  note  for  it,  he  remains  liable   ,„„„   4.     i;_        -j        j.     j  j-i,     j  >„ 

^        J    ■   ■  i     i         •      j.1.        u  c   was  to  be  paid  out  of  the  drawers. 

as    administrator,    in   the   absence   of   :„4..,.„j.  .•„  A,„  „„4.„4.„     4.i,„i  j„f j„„(. 

proof  that  he  contracted  for  the  tomb-  J^^„'t  *  to^  the  estate;  that  defendant 
stone  in  his  individual  capacity.  The  ^^f  ^^^^  ^V^'"'^  P5:«f'"'=e  he  would 
note  will  in  such  a  case  be  deemed  to  °°^  "^f  ^P*  °^  become  liable  personally, 
have  been  given  as  collateral  to  his  "■°^,  '*  ^^?  agreed  that  he  should  ac- 
indebtedness  as  administrator.  Laird  fP*  ™  ^'^^  capacity  as  executor,  to 
V.  Arnold,  25  Hun,  4.  And  in  this  ^^  P^'^  oBly  out  of  the  drawer's  in- 
State  in  the  case  of  Schmittler  v.  Merest  in  the  estate.  See  also  Boyd 
Simon.  25  Hun,  76  (revd.  on  other  v.  Johnston,  89  Tenn.  284,  14  S.  W. 
grounds,  114  N.  Y.  176,  21  N.  E.  162),  804;  Hostetter  v.  Hoke,  17  Kan.  81; 
where  a  draft  beginning  with  the  O'Brien  v.  Jackson,  167  N.  Y.  31,  60 
words :     "  Mr.  S.,  executor,  will  please  N.  E.  238. 
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the  deceased,  his  unqualified  promise  to  pay  is  held  to  bind  him  to 
a  personal  responsibility ;  especially  where  the  promise  is  made  in 
a  form  that  imports  or  implies  a  sufficient  consideration-^  He 
does  not  limit  his  liability  by  describing  himself  as  executor,  un- 
less he  expressly  confines  his  stipulation  to  pay  out  of  the  estate  f^ 
and  in  such  a  case  the  bill  or  note  is  no  longer  n^otiable.^  It 
has  also  been  held  that  the  renewal  of  a  note  of  a  testator  by  his 
executor  makes  him  personally  liable.*^  It  would  seem,  however, 
that  although  an  administrator  cannot  bind  the  estate  by  a  note 
signed  by  him  as  executor,  yet  the  estate  is  liable  for  the  con- 
sideration of  the  note  if  it  is  for  the  payment  of  a  legal  debt 
against  the  estate.^  There  is  a  sufficient  consideration  for  a  note 
signed  by  an  executor  or  administrator  in  his  official  capacity  to 
bind  him  personally  (1)  when  the  maker  has  assets  in  his  hands 
which  he  might  have  applied  in  payment  of  the  debt  for  which 
the  note  was  given,  and  (2)  where  a  consideration  for  his  promise 
has  been  received  by  the  executor  or  administrator  himself.®* 


64.  Edwards  on  Bills  and  Notes, 
p.  78. 

65.  Childs  V.  Monins,  2  B.  &  B. 
(Eng.)  460;  King  v.  Thorn,  1  Term 
E.  (Eng.)  489;  Serle  v.  Waterworth, 
4  Mces.  &  W.  (Eng.)  9;  Davis  v. 
French,  20  Me.  21. 

Signature  "  as  executor,"  etc. — 
The  cases  are  very  numerous  to  the 
effect  that  the  addition  of  an  official 
character  to  the  signatures  of  exec- 
utors and  administrators,  in  executing 
written  contracts  and  obligations,  has 
no  significance,  and  operates  merely 
to  identify  the  person  and  not  to  limit 
or  qualify  the  liability.  Schmitt- 
ler  V.  Simon,  101  N.  Y.  554,  558, 
54  Am.  Eep.  737.  In  this  action  a 
draft  was  accepted  by  the  drawer  "  as 
executor "  in  which  the  drawer  di- 
rected him  to  "  charge  the  amount 
against  me  and  my  mother's  estate." 
The  executor  was  held  personally 
liable.  But  see  s.  u.,  114  N.  Y. 
176,  21  N.  E.  162.  The  mere  designa- 
tion of  himself  as  "  trustee "  by  a 
party  to  a  contract  does  not  relieve 
him  of  personal  liability  thereon.  To 
do  this  he  must  stipulate  that  the 
other  party  is  to  look  solely  to  the 
trust  estate.  Taylor  v.  Mayo,  110  U. 
S.  330,  28  L.  Ed.  163.  See  also  Hop- 
son  V.  Johnson,  110  Ga.  283,  34  S.  E. 
848;  Jenkins  v.  Phillips,  41  App.  Div. 
389,  58  N.  Y.  Supp.  788. 


66.  Personal  liability  of  executor, 

etc. — ^An  executor  or  administrator, 
if  he  make,  indorse,  or  accept  nego- 
tiable papei',  will  be  held  personally 
liable,  even  if  he  adds  to  his  own 
name  the  name  of  his  ofiSce,  signing 
a  note  for  example,  "A.,  as  executor 
of  B.,"  for  this  will  be  deemed  only 
a  part  of  his  description,  or  will  be 
rejected  as  surplusage.  But  if  he 
chooses  to  exclude  his  personal  lia- 
bility expressly,  as  by  the  words,  "  I 
promise  to  pay,  etc.,  out  of  the  assets 
of  C.  D.,  deceased,  and  not  otherwise," 
or  use  any  clearly  equivalent  language, 
then  he  is  only  bound  so  far  as  the 
assets  extend.  But  the  instrument,  in 
that  case,  will  not  be  a  bill  of  ex- 
change or  promissory  note,  because 
not  payable  at  all  events.  The  same 
rule  is  applicable  to  guardians,  trus- 
tees, and  all  persons  acting  in  a  rep- 
resentative capacity,  except  agents. 
Parsons  on  Notes  and  Bills,  p.  161. 

67.  Yerger  v.  Foote,  48  Miss.  62; 
Cornthwaite  v.  Bank,  57  Ind.  268. 

68.  Dunne  v.  Deery,  40  Iowa,  251. 

69.  The  consideration  upon  which  a 
promise  of  an  executor  as  such  is  held 
to  be  binding  at  law,  whett  there  are 
assets  sufiicient  to  pay  the  debt  or 
legacy,  is  that  the  executor,  having 
sufficient  assets  for  the  purpose,  is 
boundj  both  morally  and  by  virtue  of 
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c.  Rights  of  executors  and  administrators  as  to  bills  and  notes 
of  decedents. —  The  executor  or  administrator  of  a  deceased  party 
to  a  Mil  or  note  has,  in  general,  the  same  rights  in  respect  thereto, 
as  his  testator  or  intestate.™  Only  the  executors  or  administrators, 
and  not  the  heirs  or  next  of  kin  of  deceased  persons,  can  claim 
possession  of  his  bills  and  notes,  or  demand  payment,  or  put  them 
in  suit.''^  In  suing  upon  them,  they  must  set  out  distinctly  the 
facts  which  constitute  their  representative  capacity,  because  this 
is  a  part  of  their  title. ''^  It  has  been  held  not  suflBcient  to  describe 
themselves  as  executors,  nor  even  to  aver  that  they  were  duly  ap- 
pointed ;  but  they  are  required  to  set  out  the  proceedings,  so  that 
the  court  may  see  that  the  appointment  was  legal.''^ 


his  office,  to  pay  the  debt  or  legacy, 
and  such  duty  is  a  sufficient  considera- 
tion to  support  a  promise  to  pay,  so 
that  indebitatiis  assumpsit  will  lie 
upon  it.  McGrath  v.  Barnes,  13  S. 
C.  328,  36  Am.  Eep.  687.  See  also 
Troy  Bank  v.  Topping,  9  Wend.  (N. 
Y.)  273,  which  was  an  action  against 
an  administrator,  on  a  promissory 
note  payable  in  sixty  days.  It  was 
held  that  the  delay  of  payment  for 
sixty  days  could  not  be  construed  as 
an  agreement  to  forbear,  and  that  the 
promise  was  midum  pactum,  unless 
there  were  assets  at  the  time  it  was 
made.  Walker  v.  Patterson,  36  Me. 
273;  Snead  v.  Coleman,  7  Gratt.  (Va.) 
300,  56  Am.  Dec.  112. 

Where  an  administrator  undertakes 
to  bind  the  estate  by  a  note,  believing 
he  has  due  authority,  but  in  point  of 
fact  having  no  authority,  he  will  be 
held  personally  liable,  because  where 
one  of  two  innocent  persons  must  suf- 
fer a  loss,  he  ought  to  bear  it  who  has 
been  the  sole  means  of  producing  it, 
by  expressly  or  impliedly  inducing  the 
other  to  place  a.  false  confidence  in  his 
acts,  and  because  an  administrator, 
who  enters  into  a  contract  to  bind  the 
estate,  impliedly  warrants  his  own  au- 
thority to  so  bind  it.  Farmers'  Co-op. 
T.  Co.  V.  Floyd,  47  Ohio  St.  525,  26 
N.  E.  110,  12  L.  R.  A.  346;  White  v. 
Madison,  26  N.  Y.  124;  Frankland  v. 
Johnson,  147  111.  525,  35  N.  E.  480; 
Jefts  v.  York,  10  Cush.  (Mass.)  395. 
See  also  Germania  Bank  v.  Michaud, 
62  Minn.  459;  65  N.  W.  70,  30  L.  R.  A. 
286,  in  which  case  the  court  says: 
"When  the  e-xecutor  or  administrator. 


having  assets  of  the  estate  applicable 
to  the  payment  of  the  debt,  gave  hia 
own  note  to  the  creditor  for  such  debt, 
it  amounted  to  an  appropriation  of 
the  assets  to  the  amount  of  the  debt 
to  the  payment  thereof;  and  this  con- 
stituted a  sufficient  consideration  for 
bis  promise,  and  he  was  personally 
liable,  whether  he  made  the  note  as  ad- 
ministrator or  in  his  own  right.  If 
he  failed  to  reimburse  or  indemnify 
himself,  it  was  his  own  fault,  and  no 
concern  of  the  creditor.  But  if,  with- 
out any  new  consideration,  he  gave  his 
note  for  the  debt  of  the  deceased  when 
he  had  no  assets,  there  was  no  con- 
sideration for  the  note,  and  his  prom- 
ise to  pay  was  nudum  pactum." 

70.  Byles  on  Bills  (16th  ed.),  p.  62. 
The  executors  of  every  person  are  im- 
plied in  himself  and  bound  without 
naming;  per  Lord  Macclesfield,  in 
Hyde  v.  Skinner,  2  P.  Wms.  (Eng.) 
196. 

71.  Morse  v.  Clayton,  13  Smedes  & 
M.  (Miss.)  373. 

73.  Parsons  on  Notes  and  Bills,  p. 
154. 

73.  Beach  v.  King,  17  Wend.  (N. 
Y.)  197,  in  which  the  court  says: 
"The  defendant  cannot  be  adminis- 
trator unless  letters  of  administration 
of  the  goods,  chattels,  and  credits  of 
the  intestate  had  been  granted  to  him 
by  one  of  the  surrogates  of  this  State. 
The  proper  mode  of  pleading  the  fact, 
is  by  direct  allegation  that  such  let- 
ters were  granted.  The  defendant  has 
not  pursued  that  course,  but  pleads 
that  he  was  duly  appointed  adminis- 
trator. This  allegation  consists  partly 
of  matter  of  fact  and  partly  of  mat- 
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d.  Indorsement  hy  executor  or  administrator. —  A  promissory 
note  or  bill  of  exchange,  made  payable  to  the  deceased  or  his  order, 
may  be  indorsed  by  his  executor  or  administrator.''*  And,  gen- 
erally speaking,  there  is  no  difference  between  an  indorsement  of 
a  note  by  the  deceased,  and  one  by  his  personal  representative.^® 
It  is  provided  in  the  Negotiable  Instruments  Law  that  where  any 
person  is  under  obligation  to  indorse  in  a  representative  capacity, 
he  may  indorse  in  such  terms  as  to  negative  personal  liability.''® 
A  delivery  of  a  note,  indorsed  by  the  payee  before  his  death,  by 
the  executors  of  such  payee,  without  their  indorsement,  is  insuf- 
ficient to  pass  title;  there  must  in  every  case  be  an  indorsement 
and  delivery  by  the  executors.''^  The  question  of  the  sufficiency  of 
an  indorsement  to  pass  title  will  be  considered  hereafter.''®  An 
executor  or  administrator  may,  under  certain  conditions,  be  com- 
pelled to  indorse  a  bill  or  note ;  as  where  the  decedent  made  a  valid 
contract,  for  the  consummation  of  which  delivery  and  iadorse- 

ter  of  law,  and  is  not  capable  of  trial,  maintain  actions  in  their  own  names 
That  the  defendant  was  appointed  ad-  against  the  debtors  in  another  State, 
miniatrator  by  somebody,  or  in  some  if  the  debts  are  negotiable  promissory 
form,  is  a  question  of  fact;  but  notes,  or  if  the  law  of  the  State  in 
whether  he  was  duly  appointed  or  not  which  the  action  is  brought  permits 
is  a  question  of  law.  The  defendant  the  assignee  of  a  chose  of  action  to 
should  have  stated  how  he  was  ap-  sue  in  his  own  name.  Wilkins  v.  El- 
pointed,  and  then  the  court  could  de-  lett,  108  U.  S.  256,  2  Sup.  Ct.  641. 
termine  its  sufficiency  upon  demurrer.  Where  executors  who  had  also  been 
or  if  an  issue  to  the  contrary  were  appointed  trustees  under  the  will  in- 
joined  upon  the  fact  of  having  ob-  dorsed  a  note  as  rustees,  it  was  held 
tained  letters,  the  question  could  be  sufficient  to  pass  title  notwithstanding 
determined  by  jury.  the  misdescription.     Ward  v.  Venner, 

74.  Rawhnson    v.    Stone,    3    Wils  173  jj^ss.  210,  53  N.  E.  395. 

(Eng.)    1;   Clark  v.  Blackington,   110  ^g^  ^^^^ins    v.    Maule,    2    Jac.    & 

Mass.   374;   Rogers  v.   Zook,   86   Ind.  „  ,.      ,„      .   „.„ 

237;    Latta  v.  Miller,   109   Ind.   302;  Zc    -^  ^'i   1-    V      /xx    -ir  %     »    -,, 

Hertell  v.  Bogert,  9   Paige    (N.  Y.)  ^f.  Neg.   Inst.   L.    (N.   Y  )     §    74; 

52;  Walker  V.Craig,  18  111  116;  Make:  po^t.  chap    V,  §  60;  English  Bills  of 

peace  v.  Moore,   10  111.   474;   Wilson  Exchange  Act,  1882,  §  41. 

V.  Doster,  7   Ired.  Eq.    (N.   C.)    231;  y-  ^^  f  case  where  the  payee  of  a 

Weiderv.  Osborn,  20Ore.  307;Mackey  "ot«'    made    payable   to    him    or    his 

V.  St.  Mary's  Church,  15  E.  I.  121,  23  "^^f"'  j^^d  indorsed  it,  but  had  died 

Atl.   108,  2  Am.  St.  Eep.  881;  Aber-  without  having  made  any_  delivery  of 

crombie    v.    Stillman,    77    Tex.    589;  J*,  and  after  his  death  his  executors 

Gaboon  v.  Moore,   11  Vt.  604;   Cleve-  J^d  merely  delivered  it  so  indorsed  to 

land  V.  Harrison,  15  Wis.  670.  *"«  plaintiff,  it  was  held  that  he  could 

The  administrator,  by  virtue  of  his  not  maintain  his  action  on  the  note: 
appointment  and  authority  as  such,  —  f"""  the  indorsement  of  the  testator 
obtains  the  title  in  promissory  notes  'was  incomplete  without  a  delivery  by 
or  other  written  evidences  of  debt,  hi™,  and  the  delivery  by  his  exec- 
held  by  the  intestate  at  the  time  of  ntors  without  any  indorsement  by 
his  death,  and  coming  to  the  posses-  them  was  inefficacious.  Bromage  v. 
sion  of  the  administrator;  and  may  Lloyd,  1  Exch.  (Eng.)  32;  Bishop  v. 
sell,  transfer,  and  indorse  the  same;  Curtis,  18  Q.  B.  (Eng.)  879. 
and  the  purchasers  or  indorsees  may  78.  See  post,  chap.  V,  §  56. 
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ment  of  a  bill  or  note  is  required.™  And  where  the  decedent  de- 
livered a  note  to  a  person  for  a  valuable  consideration,  but  without 
indorsement,  thereby  creating  a  perfect  equitable  title,  though  not 
a  legal  one,  the  holder  may  in  equity  compel  the  executor  or  ad- 
ministrator of  the  decedent  to  give  a  formal  transfer.®** 

e.  Presentment  for  payment,  notices,  etc. —  Presentment,  notice 
of  dishonor,  and  payment  should  be  made  by  and  to  the  executor 
or  administrator,  in  the  same  manner  as  by  or  to  the  decedent.*^ 
Where  the  person  primarily  liable  on  the  instrument  is  dead,  and 
no  place  of  payment  is  specified,  presentment  for  payment  must 
be  made  to  his  personal  representative,  if  such  there  be,  and  if, 
with  the  exercise  of  reasonable  diligence,  he  can  be  found.®^  If 
the  holder  of  the  bill  be  dead,  and  the  executor  has  not  yet  pro- 
duced the  will  for  probate,  it  is  nevertheless  the  duty  of  the  exec- 
utor to  present  the  bill  when  presentable.*^  This  is  so  since  tlie 
title  of  the  executor  is  derived  exclusively  from  the  will,  and  it 
vests  in  him  at  the  moment  of  the  testator's  death.®*  A  different 
rule  exists  as  to  administrators.     An  administrator's  title  to  his 


79.  Parsons  on  Notes  and  Billa,  p. 
160. 

80.  Watkins  v.  Maule,  2  Jac.  &  W. 
(Eng.)  237.  Upon  the  death  of  the 
holder  of  a  promissory  note,  the  right 
of  transfer  thereof  vests  in  his  personal 
representatives,  as  well  as  the  power  to 
indorse,  and  perfect  the  negotiation  of 
such  paper  previously  transferred  by 
him  without  indorsement.  Malbon  v. 
Southard,  36  Me.  147.  148. 

81.  Parsons  on  Notes  and  Bills,  p. 
160,  says :  "  In  general  it  is  within 
the  power  and  d\ity  of  executors  or 
administrators  to  present  for  accept- 
ance or  for  payment,  and  give  notice 
of  nonacceptanee  or  nonpayment,  and 
make  protest,  in  the  same  manner, 
and  for  the  same  causes  as  the  de- 
ceased could  and  should  have  done. 
And  all  presentments  and  demands, 
and  all  notices,  may  and  should  be 
made  against  or  given  to  them  in  like 
maimer  as  against  or  to  the  deceased." 

83.  Neg.  Inst.  Law,  §  136;  Eng. 
Bills  of  Exch.  Act,  1882,  §  41. 

83.  Byles  on  Bills  (16th  ed.),  p.  63. 

84.  Wooley  v.  Clark,  5  B.  &  Aid. 
(Eng.)   744. 

Distinction  between  executor  and 
administrator. —  There  is  a  broad  and 
marked  distinction,  recognized  in  the 
common   law,    between   the   authority 


of  an  administrator,  deriving  his  pow- 
ers from  the  appointment  of  the  or- 
dinary, and  an  executor  deriving  his 
powers  from  the  will,  of  which  the 
letters  testamentary,  granted  by  the 
ordinary,  are  the  due  and  proper  au- 
thentication. The  property  of  goods 
is  vested  in  the  executor  before  pro- 
bate. He  may  pay  and  receive  debts; 
may  commence  an  action,  though  he 
shall  not  declare;  because  when  he 
declares,  he  must  make  profert  of  his 
letters  testamentary,  if  he  sues  as 
executor,  or  if  the  will  is  a  part  of 
the  proof  necessary  to  his  title;  but 
he  may  maintain  trover  before  pro- 
bate, for  goods  of  the  testator  taken 
out  of  his  possession;  for  there  the 
profert  of  letters  testamentary  is  not 
necessary.  An  administrator  can  do 
nothing,  though  entitled  to  admin- 
istration, before  administration  is 
granted  to  him^  inasmuch  as  he 
derives  his  authority,  not  like  an 
executor  from  the  will,  but  en- 
tirely from  the  appointment  of 
the  ordinary.  But  the  title  of  an 
executor  is  derived  from  the  will  itself, 
and  he  may  perform  most  of  the  acts 
incident  to  his  ofSce,  before  probate. 
Rand  v.  Hubbard,  4  Mete.  (Mass.) 
252,  256. 
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intestate's  estate  does  not  exist  until  he  has  received  his  letters  of 
administration  from  the  proper  court  of  probate,  and  until  that 
time  he  would  be  excused  from  presenting  the  bill.*®  The  ISTego- 
tiable. Instruments  Law  provides  that  "when  any  party  is  dead, 
"  and  his  death  is  known  to  the  party  giving  notice,  the  notice  [of 
"  dishonor]  must  be  given  to  a  personal  representative,  if  there 
"  be  one,  and  if,  with  reasonable  diligence,  he  can  be  found.  If 
"  there  be  no  personal  representative,  notice  may  be  sent  to  the 
"  last  residence  or  last  place  of  business  of  the  deceased."  ^ 

f.  Acts  of  one  of  two  or  more  executors. —  It  seems  to  be  well 
settled  that  where  there  are  two  or  more  executors  appointed  un- 
der a  will,  they  are  deemed  in  law  but  one  person  representing 
the  testator ;  and  the  acts  done  by  one  of  them  which  relate  to  the 
delivery,  sale,  or  release  of  the  testator's  goods,  are  deemed  the 
acts  of  all.  Thus  one  of  two  executors  may  assign  a  note  belong- 
ing to  the  estate  of  their  testator ;  and  he  may  also  pledge  such  a 
note  or  assign  it  as  collateral  security  for  a  judgment  obtained 
against  the  estate  of  his  testator.*^  This  rule  applies  as  well  to 
securities  given  to  executors  as  such,  after  the  death  of  their  tes- 
tator, as  to  those  given  to  him  in  his  lifetime,  provided  the  money, 
when  recovered,  would  be  assets.**  But  where  a  note  for  a  debt  due 
the  testator  is  made  payable  to  two  executors  as  such,  an  indorse- 
ment by  one  is  not  sufficient.*®    If  such  a  note  was  made  payable 

85.  See  preceding  note.  Section  141  ous,  constitute  an  entity,  and  are  re- 
of  tlie  Neg.  Inst.  Law  (N.  Y.)  pro-  garded  in  law  as  an  individual  person, 
vides  as  follows :  "  Delay  in  making  Consequently  the  acts  of  any  of  them 
presentment  for  payment  is  excused  in  respect  to  the  administration  of 
when  the  delay  is  caused  by  cireum-  estates  are  deemed  to  be  the  acts  of 
stances  beyond  the  control  of  the  all,  for  they  have  all  a  joint  and  en- 
holder  and  not  imputable  to  his  fault,  tire  authority  over  the  whole  property, 
misconduct,  or  negligence.  When  the  Barry  v.  Lambert,  98  N.  Y.  300,  308. 
cause  of  delay  ceases  to  operate,  pre-  See  also  Bordereaux  v.  Montgomery, 
sentment  must  be  made  with  reason-  Fed.  Cas.  1,694,  4  Wash.  C.  C.  186; 
able  diligence."  Herald   v.    Harper,   8    Blackf.    (Ind.) 

86.  Neg.  Inst.  Law  (N.  Y.),  §  169;  170;  Wilkinson  v.  Wooten,  28  Ga. 
post,  chap.  IX,  §  108,  {g).  See  also  568;  Hord  v.  Lee,  20  Ky.  36;  Dean 
Eng.  Bills  of  Exch.  Act,  1882,  §  49  (9).  v.  Duffield,  8  Tex.   235,  58  Am.   Dec. 

Where  the  maker  of  a  note  dies  be-  108;    Chapman    v.    City    Council,    30 

fore  it  is  due,  a  demand  of  payment  S.  C.  549,  9  S.  E.  591,  3  L.  R.  A.  311. 

on   his   widow    at    the    last   place   of  88.  Bogart  v.  Hertel,  4  Hill  (N.  Y.), 

his  abode   is  prima  facie  a  sufficient  492.    This  case  expressly  dissents  from 

demand   to   charge   the   indorser,   the  the  ruling  made  in  Smith  v.  Whiting, 

burden  of  proof  as  to  whether  there  9  Mass.  334,  where  it  was  held  that 

was     an    executor     or    administrator  one  of  two  executors  cannot  transfer 

being    on    the    defendant.      Bank    of  by  indorsement  a  negotiable   promis- 

Washington    v.    Reynolds,    Fed.    Cas.  sory  note  made  to  the  two   as  exec- 

954,  2  Cranch,  289.  utors,  for  a  debt  due  the  testator. 

87.  Wheeler  v.  Wheeler,  9  Cow.  (N.  89.  Smith  v.  Whiting,  9  Mass.  334; 
Y.)  34.    Coexecutors,  however  numer-  Johnson  v.  Mangum,  65  N.  C.  146. 
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to  the  deceased,  under  the  rule  above  stated,  either  of  the  exec- 
utors may  transfer  the  note  by  indorsement  and  delivery.*" 

g.  Note  due  from  administrator  or  executor. —  It  was  a  rule  of 
the  common  law  that  if  a  creditor  constituted  his  debtor  as  his 
executor,  the  debt  was  released  and  extinguished,  for  the  same 
hand  being  at  once  to  receive  and  pay,  the  action  was  suspended ; 
and  a  personal  action  once  suspended  by  the  act  of  the  parties  is 
gone  forever ;  but  it  was  otherwise  in  equity  in  the  absence  of  cir- 
cumstances showing  an  intention  to  release  the  debt,  and  the 
equitable  doctrine  now  prevails.®^  The  rule  at  law  was  never  held 
to  apply  to  administrators.  And  in  equity  the  rule  has  been  that 
the  debt  of  the  executor  to  the  estate  of  his  testator  is  considered 
to  have  been  paid  to  himself,  and  becomes  assets  of  the  estate 
in  his  hands.  In  this  country  as  in  England  an  executor  or  ad- 
ministrator is  now  charged  with  the  debt  he  owes  to  his  decedent, 
and  he  must  account  for  it  in  the  same  manner  as  other  assets  of 
the  estate.®*     The  rule  at  law  did  not  apply  in  cases  where  the 

Indorsement  where  note  is  payable  his  executor,  the  acceptor  was  dis- 
to  two  executors. —  Where  a  note  for  charged  at  law,  and  all  the  other  par- 
a  debt  due  the  estate  of  the  decedent  is  ties  also,  for  a  release  to  the  princi- 
payable  jointly  to  his  two  administra-  pal  also  discharged  the  sureties, 
tors,  both  must  join  in  an  indorsement  Freakley  v.  Fox,  9  B.  &  C.  (Eng.) 
thereof;  and  a  release  of  the  liability  130;  Waukford  v.  Waukford,  1  Salk. 
of  the  maker,  in  consideration  of  the  (Eng.)  299;  Cheetham  v.  Ward,  1  B. 
payment  of  less  than  the  amount  due  &  P.  (Eng.)  630.  And  it  has  also  been 
thereon,  executed  by  one  only  of  the  held  that  if  the  payee  of  a  note  pay- 
payees,  is  insufficient.  Clark  v.  Gram-  able  on  demand  constituted  the  maker 
ling,  54  Ark.  525,  16  S.  W.  475.  The  of  the  note  his  executor,  the  maker 
rule  in  the  text  is  not  without  its  was  discharged,  not  only  from  his  lia- 
opponents.  It  is  difficult  to  reconcile  bility  to  the  estate  of  the  testator,  but 
the  conflict  between  the  cases  cited  also  from  his  liability  as  maker  to  an 
in  this  note  and  that  of  Bogert  v.  indorsee  to  whom  the  executor  as- 
Hertel,  4  Hill  (N.  Y.),  492.  Parsons,  signed  it  after  the  testator's  death. 
in  his  work  on  Notes  and  Bills  (p.  158),  Freakley  v.  Fox,  9  B.  &  C.  (Eng.)  130. 
says :  "  Whether  the  same  rule  will  But  it  was  otherwise  where  the  note 
apply  to  notes  taken  by  them  for  debts  was  in  the  hands  of  an  indorsee  at  the 
due  the  estate  has  been  considered  time  of  the  testator's  death, 
doubtful.  It  would  seem  to  depend  92.  Ipswich  Mfg.  Co.  v.  Story,  5 
upon  the  question  already  noticed,  Mete.  (Mass.)  310. 
namely,  whether  such  notes  are  to  be  In  many  of  the  States,  as  in  New 
considered  as  assets.  And  it  being  York,  it  is  provided  that  the  executor 
now  settled  that  they  are,  it  seems  must  account  for  his  debt  to  the  es- 
that  they  may  be  indorsed  as  effect-  tate  as  assets,  and  his  appointment  is 
ually  by  one  executor  as  by  all."  no  legal  release  or  extinguishment  of 

90.  Rawlinson    v.    Stone,    3    Wils.  the    debt.     Code    Civ.    Pro.,    i    2714. 
(Eng.)    1,  2  Stra.  1260.  And  see  Adair  v.  Brimmer,  74  N.  Y. 

91.  Byles  on  Bills  (16th  cd.),  p.  64.   539;    Matter   of   Consalus,   95   N.   Y. 
Effect  of  appointment  of  maker  of  340;  Winship  v.  Bass,  12  Mass.  198; 

note  or  acceptor  of  bill  as  executor. —  Tarbell  v.  Jewett,  129  Mass.  457 ;  Me- 
lt has  been  held  that  if  the  holder  Carty  v.  Frazer,  62  Mo.  263;  Charles 
of   a  bill   appointed   the   acceptor  as  v.  Jacob,  9  S.  C.  295. 
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assets  of  the  estate  were  not  sufficient  to  satisfy  the  testator's 
debts.'* 

(  38.  Trustees,  guardians,  committees,  etc. 

Many  of  the  rules  which  have  already  been  stated  as  applying 
to  the  rights  and  liabilities  of  executors  and  administrators  are 
also  applicable  to  trustees,  guardians,  committees,  and  others  act- 
ing in  a  fiduciary  capacity.  It  is  a  general  rule  regulating  the 
investment  of  trust  funds  that  such  funds  cannot  be  invested  in 
personal  securities.®*  There  must  be  express  authority  in  the  in- 
strument creating  the  trust  to  authorize  a  loan  on  personal  prom- 
ises.** It  follows,  therefore,  that  a  person  acting  in  a  position  of 
trust  cannot,  without  violating  his  duty,  loan  the  money  belonging 
to  the  trust  estate  and  take  as  security  therefor  the  promissory 
note  of  the  person  to  whom  the  money  is  loaned.*®  It  makes  no 
difference  that  there  are  several  joint  promisors;*^  nor  that  the 
loan  is  to  a  person  to  whom  the  testator  loaned  money  on  his  per- 
sonal promise  ;**  nor  will  personal  sureties  justify  the  loan.®* 

Trustees  and  guardians,  like  executors  and  administrators,  can- 
not bind  the  estate  under  their  control,  or  the  persons  for  whom  or 
for  whose  benefit  they  act,  by  their  promissory  notes,  or  by  the 
acceptance  of  a  bill  of  exchange;  to  give  any  validity  to  such  a 
note  or  bill  they  must  be  deemed  personally  bound  as  makers  or 
acceptors.^  A  guardian  may  assign  or  transfer  notes  taken  by  and 
payable  to  him  as  guardian,  and  the  purchaser  or  assignee  who 
buys  gets  a  good  title  if  he  buys  in  good  f  aith.^    The  rule  in  respect 

03.  2  Bl.  Conrm.  512.  selling  at  par,  and  occasionally  at  a 

04.  Perry  on  Trusts,  §  453.  premium,  may  be  purchased  by  a  trus- 

05.  Forbes  v.  Boss,  2  Bro.  Ch.  tee  with  the  trust  funds,  and  he  will 
(Eng.)  430;  Child  v.  Child,  20  Beav.  Hot  be  liable  for  a  loss  arising  from 
( Blng. )  50 ;  Simmons  v.  Oliver,  64  Wis.  a  failure  of  the  banls  before  the  day 
633,  in  which  case  a  trustee  was  held  stipulated  for  the  payment  of  the  cer- 
personally  liable  for  a  loss  occasioned  tifieate.  Hunt,  Appellant,  141  Mass. 
by  his  investment  of  trust  funds  in  a  515,  6  N.  B.  554. 

promissory  note  made  by  a  manufac-  96.  Wallcer  v.  Symonds,  1  Swanat. 

turing  corporation.  (Eng.)   81,  in  which  case  Lord  Hard- 
Investments  by  trustees  upon  mere  wicke  says:      "A  promissory  note   is 

personal    securities   are   not   regarded  evidence  of  a  debt,  but  no  security  for 

by  the   courts   of  the   State   of   New  it." 

Jersey   as   safe,   prudent,    or   proper;  97.  Clark     v.     Garfield,     8     Allen 

consequently  if  they  be  made,  they  are  (Mass.),  427. 

at  the  risk  of  the  trustees,  who  must  98.  Styles    v.    Guy,    1    Mac.    &   G. 

personally  answer   for   any  loss  that  (Eng.)    423. 

may   result   from   them.      Dufford   v.  99.  Watts  v.   Girdlestone,   6   Beav. 

Smith,  46  N.  J.  Eq.  216.  (Eng.)    188. 

A  certificate  of  deposit  issued  by  a  1.  Story  on  Promissory  Notes,  %  63. 

national  bank,  the  stock  of  which  is  2.  Zoller  v.  Cleveland,  69  Ga.  631. 
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to  transfers  of  negotiable  paper  by  indorsement  applicable  to 
guardians  and  trustees  is  the  same  as  in  the  case  of  executors  and 
administrators.^ 

C.   PERSONS   ACTING   IN   REPRESENTATIVE   CAPACITY. 
8  29.  Agents. 

a.  In  general. —  Whatever  a  man  may  do  himself  he  may  do  by 
his  agent*  An  agent  has  been  defined  "  as  a  representative  vested 
with  authority,  real  or  ostensible,  to  create  voluntary  primary 
obligations  for  his  principal,  by  making  contracts  with  third  per- 
sons, or  by  making  promises  or  representations  to  third  persons 
calculated  to  induce  them  to  change  their  legal  relations."  ^  No 
particular  form  of  the  appointment  of  an  agent  is  necessary  to 
enable  him  to  bind  his  principal  by  making,  drawing,  indorsing, 
or  accepting  bills  and  notes;  he  may  be  specially  appointed  for 
this  purpose  or  derive  his  power  from  some  general  or  implied 
authority.®  And  where  the  act  of  an  agent  in  attempting  to  bind 
his  principal  by  means  of  a  bill  or  note  is  not  within  the  authority 
conferred  upon  such  agent,  it  may  be  subsequently  made  the  act 
of  the  principal  by  ratification.'' 

3.  See  ante,  §  27   [d).  acts  of  another  by  one  for  whom  the 

4.  Comb's  Case,  9  Rep.  (Eng.)  75;  other  assumes  to  be  acting,  but  with- 
Lindus  v.  Bradwell,  5  C.  B.  (Eng.)  out  authority;  and  this  results  as  ef- 
583.  feetually  to  establish  the  duties,  rights, 

Who  may  act  as  agent. —  Disqualifi-  and  liabilities  of  an  agency  as  if  the 

cations  for  contracting  on  a  person's  acts  ratified  had  been  fully  authorized 

own  account  are  not  necessarily  dis-  in  the  beginning.     Am.  &  Eng.   Ene. 

qualifications  for  contracting  as  agent  of  l^w   (Vol.  1),  p.  1181.     See  Law- 

f or  another;   for   an  agent  is  consid-  j-ence  v.  Taylor,  5  Hill   (N.  Y.),  107; 

ered  as  a  mere  instrument;   therefore  wilson  v.  Darue,  08  N.  H.  392. 
infants,  married   women,   persons   at-       Eatification    of   agent's  acts   as   to 

tainted,  outlawed,  or  excommunicated,  ^jug  ^^j  notes.— In  the  case  of  Har- 

ahens  and  other  persons  laboring  un-  ^^^  ^    McDaniels,   126   Mass.  413,  it 

L-tt  52  (a?''' ""^^  '■  appeared   that  B.,    acting   as   the  at- 

'5.'  Huffcui  on  Agency,  §  6.  \°lf^y  "Kb  ^^T^  ^l^  °T*-  "o?" 

6.  Byles  on  Bills  (16th  ed.),  p.  39.  '^"^'J  °°  the  back  of  the  note  m  Octo- 

7.  Saunderson  v.  Griffiths,  5  B.  &  ^'''  ^^^^'  ^"^f  1^  ^^y-  ^l^\'  A- f'« 
C.  (Eng.)  909;  Vere  v.  Ashley,  10  ^-  ^  P°^«^  "*  attorney  which  author- 
B    &  C    (Eng  )   288  '^^"^  ^™  t°  manage  A.'s  property  dur- 

Eatification  will  not  relieve  the  '^^  t^^e  absence  of  the  latter  from  the 
agent  from  personal  liability  on  a  t^mted  States,  and  to  sign  notes;  that 
promissory  note  once  incurred.  Eos-  in  August,  1874,  A.  returned  to  the 
siter  V.  Rossiter,  8  Wend.  (N.  Y.)  494.  United  States,  a,nd  was  there  when 
See  also  on  ratification  generally,  Mc-  the  note  was  executed;  and  that  in 
Cracken  V.  San  Francisco,  16  Gal.  591;  August,  1875,  A.,  with  other  creditors 
Grant  v.  Beard,  50  N.  H.  129 ;  Demp-  of  the  maker  of  the  note  in  suit,  who 
sey  V.  Chambers,  154  Mass.  330.  had  then  become  bankrupt,  signed  an 

Ratification  defined. — ^Ratification  as  agreement  of  composition  under  seal, 
it  relates  to  the  law  of  agency  is  the  and  received  a  dividend  on  the  note 
express   or    implied    adoption   of   the   from  the  bankrupt's  estate,  and  agreed 
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b.  Authority  to  make  notes  and  accept  hills. —  The  general  au- 
thority bestowed  upon  an  agent  to  transact  the  business  of  his 
principal,  and  to  receive  payment  of  and  to  discharge  debts,  will 
not  imply  an  authority  to  accept  or  indorse  bills,  so  as  to  charge 
the  principal.*  The  power  to  make  or  indorse  negotiable  instru- 
ments must  be  expressly  granted  by  the  principal.*  A  power  so 
granted  is  subject  to  strict  interpretation,  and  must  be  performed 
in  strict  conformity  with  the  terms  thereof.^"     A  negotiable  in- 


to save  the  maker  of  the  note  harm- 
less from  liability  upon  such  notes  as 
were  signed  or  indorsed  by  either  of 
them,  having  been  previously  informed 
by  B.  that  he  had  signed  the  same  in 
the  name  of  A.,  under  the  power  of 
attorney;  that  after  the  return  of  A., 
and  before  the  note  in  suit  was  made, 
other  notes  were  signed  by  B.,  as  the 
attorney  for  A.,  with  ^o  other  author- 
ity than  he  then  possessed  under  the 
power,  which  were  subsequently  paid 
by  A.  It  was  held  that  there  was 
sufficient  evidence  of  a  ratification  of 
B.'s  act.  See  also  Commercial  Bank 
of  Buffalo  V.  Warren,  15  N.  Y.  577, 
579 ;  Dow  v.  Spenny,  29  Mo.  386. 

A  principal  who  accepts  and  retains 
the  proceeds  of  a  note,  knowing  that 
it  was  transferred  by  his  agent  upon 
an  unauthorized  indorsement,  ratifies 
such  indorsement.  Baer  v.  Lichten,  24 
111.  App.  311.  A  mere  subsequent  un- 
conditional promise  to  pay  a  note 
signed  by  an  agent  without  authority, 
is  not  as  a  matter  of  law  a  ratification, 
but  evidence  from  which  a  ratification 
may  be  inferred.  Commercial  Bank 
v.  Bernero,  17  Mo.  App.  313;  Ousley 
V.  Phillips,  78  Ky.  517,  39  Am.  Hep. 
258. 

8.  Hogg  V.  Smith,  1  Taunt.  (Eng.) 
347 ;  Murray  v.  East  India  Co.,  5  B.  & 
Aid.  (Eng.)  204;  Howard  v.  Baillie, 
2  H.  Bla.  (Eng.)  618;  In  re  Cunning- 
ham, 35  Ch.  Div.  (Eng.)  532;  Odell 
V.  Cormack,  19  Q.  B.  D.  (Eng.)  223, 
56  L.  J.  Q.  B.  (Eng.)  463.  But  where 
an  agent  managed  a  business  and  acted 
ostensibly  as  principal,  it  was  held 
that  he  could  bind  his  principal  by 
accepting  a  bill,  even  though  expressly 
forbidden  so  to  do.  Edmunds  v. 
Bushell,  L.  K.,  1  Q.  B.  (Eng.)  97. 
See  also  Perkins  v.  Boothby,  71  Me. 
91;  Temple  v.  Pomroy,  4  Gray 
(Mass.),  128;  New  York  Iron  Mine  v. 
Bank,  39  Mich.  644. 
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9.  Robertson  v.  Levy,  19  La.  Ann. 
327;  Jackson  v.  Bank,  92  Tenn.  154, 
20  S.  W.  802.  In  the  leading  English 
case  of  Attwood  v.  Munnings,  7  B.  & 
G.  (Eng.)  273,  the  facts  were  as  fol- 
lows: A.  B.,  who  carried  on  business 
on  his  own  account,  and  also  in  part- 
nership, went  abroad  and  gave  to  cer- 
tain persons  in  England  two  powers  of 
attorney;  by  the  first  of  which,  au- 
thority was  given  for  him,  and  in  his 
name  and  to  his  use  to  do  certain  spe- 
cific acts  (and  amongst  others,  to  in- 
dorse bills,  etc.),  and  generally  to  act 
for  him,  as  he  might  do  if  he  were 
present;  and  by  the  second,  authority 
was  given  "for  him  and  on  his  behalf, 
to  accept  bills  drawn  on  him  by  his 
agents  or  correspondents."  C.  D.,  one 
of  A.  B.'s  partners  (and  who  acted  as 
his  agent),  in  order  to  raise  money 
for  the  payment  of  creditors  of  the 
joint  concern,  drew  a  bill  which  the 
attorney  accepted  in  A.  B.'s  name  by 
procuration.  In  an  action  against  A. 
B.  by  the  indorsee  of  the  bill,  it  was 
held,  first,  that  the  right  of  the  in- 
dorsee depended  upon  the  authority 
given  the  attorney;  second,  that  the 
power  only  applied  to  A.  B.'s  indi- 
vidual and  not  to  his  partnership  af- 
fairs; third,  that  the  special  power  to 
accept  extended  only  to  bills  drawn  by 
an  agent  in  that  capacity;  and  that  C. 
D.  did  not  draw  the  Dills  in  ques- 
tion as  agent,  but  as  partner; 
and  fourth,  that  the  general  words 
in  the  power  of  attorney  were  not  to 
be  construed  at  large,  but  as  giving 
general  powers  for  the  carrying  into 
effect  the  special  purposes  for  which 
they  were  given. 

10.  Parmington  Sav.  Bank  v.  Buz- 
zell,  61  N.  H.  612;  Batly  v.  Carswell, 
2  Johns.  (N.  Y.)  48;  Nixon  v.  Pal- 
mer, 8  N.  Y.  398 ;  Craighead  v.  Peter- 
sen, 72  N.  Y.  279;  Camden  Safe  Dep. 
Co.  V.  Abbott,  44  N.  J.  L.  257;  Brant- 
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strmnent  differing  in  amount  from  that  authorized,  or  made  pay- 
able at  a  different  time,  will  not  bind  the  principal.^*  There  are 
cases,  however,  upholding  the  implied  authority  of  an  agent  to 
bind  his  principal  by  a  bill  or  note;  as  where  the  agent  has 
formerly  made  a  note  or  drawn  a  bill  for  his  principal,  and  such 
principal  had  recognized  his  acts.*^  It  is  provided  in  the  Nego- 
tiable Instruments  Law  that :  "  The  signature  of  any  party  may 
"  be  made  by  a  duly  authorized  agent.  No  particular  form  of 
"  appointment  is  necessary  for  this  purpose,  and  the  authority  of 
"  the  agent  may  be  established  as  in  other  cases  of  agency."  ^* 

c.  Liability  of  person  signing  as  agent. — (1)  Statutory  pro- 
vision.—  The  Negotiable  Instruments  Law  provides :  "  Where 
"  the  instrument  contains  or  a  person  adds  to  his  signature  words 
"  indicating  that  he  signs  for  or  on  behaK  of  a  principal,  or  in  a 

ley  V.   Southern  L.  Ins.  Co.,  53  Ala.  is  not  to  be  -withheld  from  the  jury, 

554 ;  Ward  v.  Kentucky  Bank,  7  T.  B.  where  they  are  to  determine  from  the 

Mon.    (Ky.)    93;   Luning  v.  Wise,  64  whole  evidence  whether   an  authority 

Cal.  410.  to  indorse  existed  or  not." 

11.  As  to  diflferent  amount,  see  King  And  in  the  American  States  there 
V.  Sparks,  77  Ga.  285;  Blackwell  v.  seems  to  be  a,  similar  doctrine  as  to 
Ketcham,  53  Ind.  184;  Nixon  v.  Pal-  implied  authority.  New  York  Iron 
mer,  8  N.  Y.  398.  As  to  time,  see  Mine  Co.  v.  Bank,  39  Mich.  644; 
Tate  V.  Evans,  7  Mo.  419;  N.  Y.  Iron  Trundy  v.  Parrar,  32  Me.  225;  Ed- 
Mine  Co.  V.  Citizens'  Bank,  44  Mich,  ^ards  v.  Thomas,  66  Mo.  468.  In 
344.  If  an  agent  is  authorized  to  the  case  of  Odiorne  v.  Maxay,  13  Mass. 
execute  a  note  payable  in  six  months,  igg,  it  was  held  that  the  general 
the  agent  cannot  bind  the  principal  ^gent  of  a  company  may  give  its  note 
by  a  note  payable  m  sixty  days.    Batty  f^^   purchases   necessary  to   carry   on 

^-  £^'T^f."'  ^  ^°M,"'-    ^^k7;}  ,^^;„,  its  business. 

13.  Allmv   Williams,  97  Cal.  403;        ^^  t,  authorized  to  transact  a 

Turner  V.  Keller   66  N   Y.  66  particular  affair,  may  execute  a  note 

Implied  authority.-^An  authority  is  ^^^^^^  ^5^1,  „thers  who  have  a  corn- 
often  implied  from  circumstances;  as  '^^^  interest  in  the  subject-matter,  to 
If  the  agent  has  formerly  been  in  the  ^j^^  necessary  expenses  for  the  ac- 
habit  of  drawing,  accepting,  or  mdors-  ^omplishment  of  a  common  end.  Layet 
ing   for   his   principal    and  his   prin-  ^  ^        ^^  q^.     ^gg 

cipal  has  recognized  his  acts      Thus,  Inst.  Law  (N.  Y.),  §  38 

to  an  action  against  an  acceptor  of  a  i"     '  &■  ^^o"-  ■"•^'"   ^"-  ■^•'>  "  "" 

bill,  the  defensi  was,  that  the  drawer  .,=««=4°*  signature  without  author- 

had   forged   the   acceptor's    signature,  '^^'-^X  .^^fo'^^^^      Instruments 

in  answer  to  which  it  was  proled  that  ^^J  (N-  Y.),  §  42,  also  provides  that: 

the    defendant    had    previously    paid  Where  a  signature  is  forged  or  mode 

such  acceptances;   and  this  was  held  t(»<W  a««fcort%  of  the  person  whose 

proof  of  authority  to  the  drawer.    Bar-  signature    it    purports    to    be,    it    is 

ber    V.    Ginzell,    3    Esp.     (Eng.)     60;  wholly   inoperative,   and   no   right  to 

Llewellyn   v.    Winckworth,    13    M.    &  retain   the    instrument,   or  to   give  a 

W    (Ene  )   598  discharge  therefor,  or  to  enforce  pay- 

"  It  may  be  admitted,"  says  Tindal,  ment     thereof      against     any     party 

C.  J.,  in  the  case  of  Prescott  v.  Flynn,  thereto,   can  be  acquired  through   or 

9  Bing.    (Eng.)    19,  "that  an  author-  under  such  signature,  unless  the  party 

ity  to  draw  does  not  import  in  itself  against  whom  it  is  sought  to  enforce 

an  authority  to  indorse  bills;  but  still  such  right  is  precluded  from   setting 

the  evidence  of  such  authority  to  draw  up  the  forgery  or  want  of  authority." 
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"  representative  capacity,  he  is  not  liable  on  the  instrument  if  he 
"  was  duly  authorized;  but  the  mere  addition  of  words  describing 
"  him  as  an  agent,  or  as  filling  a  representative  capacity,  -without 
"  disclosing  his  principal,  does  not  exempt  him  from  personal 
"  liability."  " 

(2)  Liability  in  general. —  The  question  of  the  personal  lia- 
bility of  agents  and  other  persons  executing  negotiable  paper  in  a 
representative  capacity  is  a  vexed  one,  upon  which  there  has  been 
considerable  difference  of  opinion.  It  would  be  impossible  to 
reconcile  all  of  the  opinions  on  this  subject.  But  there  are  certain 
general  rules  which  may  be  said  to  be  supported  by  the  weight  of 
authority.  There  is  little  doubt  that  where  there  is  nothing  in  the 
instrument  disclosing  the  principal  sought  to  be  charged,  and  the 
signature  is  by  the  representative  followed  by  such  words  as 
"  agent,"  "  executoir,"  "  trustee,"  "  administrator,"  the  addition 
to  the  signature  will  be  regarded  simply  as  descriptio  personw,  and 
the  agent  will  be  personally  liable  upon  the  instrument.^'    As  was 

14.  Neg.  Inst.  Law   (N.  Y.),  §  39.  ing  from  the  breach.     Miller  v.  Key- 

This  section  is  a,  substitute  for  section  nolds,  92  Hun  (N.  Y.),  400.     But  no 

26   ( 1 )   of  the  English  Bills  of  Exch.  action  could  be  maintained  against  him 

Act,  1882,  which  is  as  follows :  "Where  on  the  instrument  when  by  its  terms  it 

a  person  signs  a   bill  as  drawer,  in-  did  not  purport  to  bind  him.    And  hia. 

dorser,  or  acceptor,  and  adds  words  to  liability   upon   the   implied   warranty 

his  signature  indicating  that  he  signs  did  not  accompany  the  transfer  of  the 

for  or  on  behalf  of  a  principal,  or  in  a  instrument,  unless  the  claim  founded 

representative    character,    he    is    not  upon  the  warranty  was  also  assigned 

personally  liable  thereon ;  but  the  mere  to  the  person  to  whom  the  instrument 

addition  to  his  signature  of  words  de-  -nras    transferred.       (Id.)       The    eifect 

scribing  him  as  an  agent,  or  as  filling  of  the  section,  as  it  now  stands,  is  to 

«,   representative   character,    does   not  permit  the  holder  to  sue  the  agent  on 

exempt  him  from  personal  liability. '  the  instrument,  if  he  was  not  duly  au- 

Reason  for  change  of  rule  in  Nego-  thorized  to   sign  the  same  on   behalf 

tiable  Instruments  Law. — The  original  ^f  the  principal " 

draft    as   submitted    to    the    Commis-  Exception  may  well  be  taken  to  the 

Bioners  on  Uniformity  of  Laws,  from  conclusion   of    the    learned    draughts- 

whieh_    the     Negotiable     Instruments  ^^„  ^^  contained  in  the  last  sentlnce. 

Law,  in  force  in  so  many  of  the  States  ^j^^^^  j^  ^^^.        ^^  ^^^  language   of 

emanated,  contained  the  provisions  of  ,,           ,.              -i     ^     j        t-  t  ? 

the  above-quoted  section  of  the  Eng-  ^^l  ^^=*'°°  f^  .'*  ^t^'jf^  ^^}<'^  ^«^" 

lish  Bills  of  Exchange  Act.     In  this  °"*  ^'l  conclusion.     The  section  seems 

connection,  after  quoting  such  section,  *°  ^^a^^   *!'«  F'^f  ^l,  '''''S  °^   ^T,-"' 

the    draughtsman    of    the    law    (Mr.  heretofore   understood.     Personal   lia- 

Crawford)    says  in  his  note  to  section  ^]]]^7  does  not  necessarily  mean  lia- 

39:     "Under  that  rule  (the  English)  ''"fj  °^  t^^  instrument, 

a,  person  signing  for  or  on  behalf  of  1°-  GaUforma.— Sa.yre    v.    Nichols, 

a,  principal  was  not  liable  on  the  in-  5  Cal.  487 ;  San  Bernardino  Nat.  Bank 

strument,  notwithstanding  he  had  no  v.  Anderson    (Cal.),  32  Pae.   168. 

authority  to  bind  his  principal.    There  Connecticut. —  Pease    v.    Pease,    35 

was  an  implied  warranty  on  his  part  Conn.  131,  95  Am.  Dec.  225. 

that  he  possessed  such  authority,  and  Georgia. —  Graham  v.   Campbell,  56 

if  he  did  not,  he  became  liable  upon  Ga.   258;   Harrison  v.  McClelland,  57 

such  warranty  for  the  damages  result-  Ga.  531. 
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said  by  Lord  EUenborough :  "  Is  it  not  a  universal  rule  tliat  a 
man  who  puts  his  name  to  a  biU  of  exchange  thereby  makes  him,^ 

self  personally  liable,  unless  he  states  upon  the  face  of  the  bill 
that  he  subscribes  it  for  another,  or  by  procuration  of  another, 
which  are  words  of  exclusion  ? "  ^®  Where  an  agent  executes  a 
note  on  behalf  of  his  principal  without  disclosing  his  agency,  the 
agent  is  bound  and  not  his  principal.^^     Persons  dealing  with 

Illinois. —  Haines  v.   Nance,  52  111.  Lyons  v.  Miller,  6  Gratt.   (Va.)   427, 

App.  406.  52  Am.  Dec.  129. 

Indiana. —  Kenyon  v.  Williams,   19  In  the  case  of  Casco  National  Bank 

Ind.  44.  V.  Clark,  139  N.  Y.  307,  34  M.  E.  908, 

lovM. —  Webb    V.    Mauro,    1    Morr.  36   Am.  St.  Rep.  705,  the  facts  were 

488 ;  Tryon  v.  Oxley,  3  G.  Greene,  289 ;  that  a  promissory  note,  givefn  for  the 

American  Ins.  Co.  v.  StrattoB,  59  Iowa,  debt  of  a  corporation,  was  written  on 

696,  13  N.  W.  763.  a  blank  having  printed  on  its  margin 

Louisiana. —  Cooley   v.   Esteban,   26  the  name  of  the  corporation,  but  there 

La.  Ann.  515.  was  no  reference  to  it  in  the  body  of 

Maine. —  Sturdivant  v.  Hull,  59  Me.  the  aote.     It  read :     "  We  promise  to 

172;  Eendell  v.  Harriman,  75  Me.  497.  pay."     It  was  signed  by  the  president 

Massachusetts.  —  Williams   v.    Eob-  of   the   corporation   in  his   individual 

bins,  82  Mass.  77,  77  Am.  Dee.  396;  name,  with  "  Prest."  written  after  it, 

Towne  v.  Rice,  122  Mass.  67 ;  Stacpole  and  in  the  same  manner  by  the  treas- 

V.  Arnold,  11  Mass.  27;  Bedford  Com-  urer,  with  "Treas."  added.     The  note 

mercial  Ins.   Co.   v.   Covell,   49   Mass.  was  discounted  by  the  plaintiff  for  the 

442 ;  Shoe  &  Leather  Bank  v.  Dix,  123  payee  before  maturity.    It  was  held  in 

Mass.  148,  25  Am.  Rep.  49.  the  case  that  the  officers  had  obligated 

Minnesota. — Brunswick-Balke-Collen-  themselves  personally,  and  the  rule  is 

der   Co.   v.   Boutell,  45   Minn.   21,   47  further  laid  down  that  in  the  absence 

N.  W.  261.  of    competent    evidence     showing    or 

Nebraska.  —  Webster    v.    Wray,    19  charging  knowledge  in  the  holder  as  to 

Neb.  558,  27  N.  W.  644.  the  character  of  an  obligation,  it  must 

New  York. —  Snelling  v.  Howard,  51  be  regarded  as  the  agreement  of  its  os- 

N.  Y.  373;   Schmittler  v.  Simon,  114  tehsible  maker. 

N.  Y.  176,  21  N.  E.  162,  11  Am.  St.  Effect  of  affixing  corporate  seal.— 

Rep.    621;    Cortland    Wagon    Co.    v.  In  the  ruling  English  case  of  Dutton 

Lynch,  82  Hun,   173,  31  N.  Y.  Supp.  v.  Marsh,  L.  R.  6  Q.  B.  361,  4  Eng. 

325.  Rul.  Cas.  278,  Chief  Justice  Cockburn 

Ohio. — Anderton  v.  Shoup,   17  Ohio  said:    "  This  is  an  action  upon  a  prom- 

St.   125;   Collins  v.  Buckeye  Ins.  Co.,  issory  note   in  this  form:      'We,  the 

17  Ohio  St.  215,  93  Am.  Dec.  612.  directors  of  the-  Isle  of  Man  Slate  & 

Pennsylvania. —  Barclay  v.  Pursley,  Flag  Company,  Limited,  do  promise  to 

110  Pa.  St.   13,  20  Atl.   411;   McCul-  pay  John  Dutton  the  sum  of  £1,600 

lough  V.  McKee,  16  Pa.  St.  289.  sterling,  with  interest  at  the  rate  of 

Rhode    Island.  —  Manufacturers     &  six  per   cent,  per  annum,  until  paid. 

Merchants'  Bank  v.  Pollett,  11  R.  I.  for  value  received.'     This  was  signed 

92,  23  Am.  Rep.  418.  by  the  defendant  Marsh  as  chairman, 

Tennessee. —  Boyd   v.    Johnston,    89  and  by  the  other  defendants  who  were 

Tenn.  284,  14  S.  W.  804.  directors,  and  the  seal  of  the  company 

Texas. —  Sydnor  v.  Hurd,  8  Tex.  98 ;  is  affixed  to  the  promissory  note.    The 

Gibson  v.  Irby,  17  Tex.  173.  question   is,    whether   the   promissory 

16.  Leadbitter  v.  Farrow,  5  Maule  note  is  binding  upon  the  persons  who 
&  S.   (Eng.)   345,  349.  signed   it,   or   was  binding   not  upon 

17.  Heaton   v.   Myers,  4   Colo.   59;  them,  but  upon  the  company. 
Pease  v.  Pease,  35  Conn.  131,  95  Am.  "  Let  us  assume,  for  the  present,  that 
Dec.  225;  Stacpole  v.  Arnold,  11  Mass.  the  seal  was   not  affixed.     The  effect 
27,  6  Am.  Dec.  150;  Bedford  Commer-  of  the  authorities  is  clearly  this:  that 
cial  Ins.  Co.  v,  Covell,  49  Mass,  442 ;  where  parties,  in  making  a  promissorj 
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negotiable  instruments  are  presumed  to  take  them  on  the  credit 
of  the  parties  whose  names  appear  upon  them,  and  a  person  not 

note  or  accepting  a  bill,  describe  them-  proceeds  to  be  received  upon  the  note 

selves  as  directors,  or  by  any  similar  would   operate   to  the   benefit   of  the 

form  of  description,  but  do  not  state  company;   but  there   is   no  case  that 

on  the  face  of  the  document  that  it  is  goes  to  the  length  of  saying  that  the 

on  account  or  on  behalf  of  those  whom  affixing  of  the  seal  where  the  parties 

they  might  otherwise  be  considered  as  do  not  otherwise  use  terms  to  exclude 

representing, —  if  they  merely  describe  their    personal    liability,    would   have 

themselves   as   directors,   but    do   not  that  effect.     We  think  it  is  going  too 

state  that  they  are  acting  on  behalf  far  to  say  that  the  mere  affixing  of  the 

of  the  company, —  they  are  individu-  seal  has  that  effect." 
ally  liable.    But,  on  the  other  hand,  if       The  rule  in  this  country  seems  to  be 

they  state  they  are  signing  the  note  different  from  that  existing  in  Eng- 

or   the   acceptance   on    account   of  or  land.    In  the  case  of  Miller  v.  Roach, 

on  behalf  of  some  company  or  body  of  150  Mass.  140,  22  N.  E.  634,  a  promis- 

whom  they  are  the  directors  and  the  sory  note  reciting  in  the  body  thereof, 

representatives,  in   that  case,  as   the  "  We  promise  to  pay,"  etc.,  but  with 

case  of  Lindus  v.  Melrose,  3  H.  &  N.  nothing  there  to  indicate  to  whom  the 

177,  27  L.  J.  Eq.  326,  fully  establishes  word   "  we "    referred,   bore   upon   its 

they   do   not   make   themselves   liable  face,  in  the  usual  place  of  signing,  the 

when  they  sign  their  names,  but  are  name   "  John  Roach,"   beneath   which 

taken    to    have    been    acting   for    the  was    written   the    word   "  Treasurer," 

company,  as  the  statement  on  the  face  and   had   in    addition   the   impression 

of  the  document  represented.  stamped  upon  it  of  a  large   circular 

"  If,  therefore,  in  this  case   it  had  corporate  seal,  around  the  outer  edge 

simply  stood  that  the  defendants  de-  of  which  appeared  in  print  "  New  York 

scribed  as  directors,  but  without  say-  Skating  Rink  Construction  Company," 

ing  '  on  behalf  of  the  company,'  signed  and  in  the  center  of  it  the  words  "  In- 

the  promissory  note,  ii  is  clear  they  corporated   1884."     It  was  held  that 

would  have  been  personally  liable,  and  the  note  was  the  note  of  the  company, 

the  note  could  not  have  been  consid-  The  court    {per  Knowlton,  J.)    said: 

ered  as  binding  the  company.    But  this  "  The   case  is   peculiar  in  the  use  of 

case  is  rendered  doubtful  by  the  fact  the  corporate  seal.    If  the  words  which 

of  the  corporate  seal  being  affixed  to  appear  on  the  face  of  the  seal  had  been 

the  document.    It  does  not  purport  in  written  in  their  place  on  the  note  and 

form  to  be   a   promissory  note   made  had  been  followed  by  the  words  "  John 

on  behalf  of  or  on  account  of  the  com-  Roach,  Treasurer,"  there  would  have 

pany.     So  far  as  the  written  portion  been  no  doubt  that  they  were  so  writ- 

of  it  goes,   it  is  totally  without  any  ten  as  the  signature  of  the  corporation 

such  qualifying  expression;  but  some  appended  by  its  treasurer.     Draper  v. 

doubt  was  raised  in  my  mind  whether  Massachusetts   Steam  Heating   Co.,   5 

the  affixing  of  the  seal  might  not  be  Allen    (Mass.),   338.      That   mode   of 

taken  as  equivalent  to  a  declaration  signing  is  common  among  corporations^ 

in  terms,  on  the  face  of  the  note,  that  And  if  the  words  had  been  affixed  in 

the  note  was   signed  by   the  persons  print  by  a  stamp  designed  to  be  used 

who  put  their  names  to  it,  on  behalf  in  signing  the  corporate  name,  and  a 

of  the  company  and  not  on  behalf  of  blank  space  had  been  left  in  which  the 

themselves.     But  on  consideration   it  treasurer's   name    was    afterward   in- 

is  agreed  by  this  court  that  that  ef-  serted  by  him  in  his  own  handwrit- 

fect  cannot  be  given  to  the  placing  of  ing,  the  result  would  have  been  the 

the  seal  of  the  company  upon  the  note.  same.     We  think  it  makes  no  differ- 

It  may  be  that  that  was  simply  for  ence  that  the  name  of  the  corporation 

the^  purpose  of  ear-marking  the  trans-  impressed  upon  the  paper  was  so  im- 

aetion,  or,  in  fact,  showing  as  to  the  pressed  by  the  corporate  seal,  which 

directors  that,  as  between  themselves  is  ordinarily  used  only  in  connection 

and  the  compatiy,  it  was  for  the  com-  with  a  corporate  act  of  signing.     We 

pany  they  were  signing  the  note,  and  are    of    the    opinion    that   the    paper 

that  it  was  a  transaction  in  which  the  should  be  treated  as  a  promissory  note 
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a  party  cannot  be  charged  upon  proof  that  the  ostensible  party- 
signed  or  indorsed  as  his  agent.^* 

(3)  How  rcfresentative  capacity  to  he  indicated. —  In  order  to 
exempt  an  agent  from  liability  upon  an  instrument  executed  by 
him  within  the  scope  of  his  agency,  he  must  not  only  name  his 

signed  by  and  with  the  signature  of  hona  fide  holder  -with  a  credit  not 
the  corporation  aflBxed  by  its  treas-  given  to  other  contracts,  and  protects 
urer,  who  for  convenielace  in  afSxing  him  against  hidden  ec[uities  of  which 
it  used  a  stamp,  except  in  that  part  he  has  no  notice,  and  permits  him  to 
which  contained  for  verification  his  recover  against  the  party  whose  name 
own  name  and  official  designation."  is  signed  to  the  instrument,  though 
The  case  of  Means  v.  Swormstedt,  32  there  be  attached  to  his  name  the 
Ind.  87,  2  Am.  Kep.  330,  is  to  a.  word  "agent,"  and  he  is  not  bound 
similar  effect.  See  also  Scanlan  v.  to  search  for  a  principal  unknown  to 
Keith,  102  111.  634,  640.  the  instrument  itself.     Nor  can  he  do 

In  the  case  of  Guthrie  v.  Imbrie,  12  so.  The  rights  of  the  holder  are  con- 
Ore.  182,  6  Pac.  664,  53  Am.  St.  Kep.  fined  to  the  parties  to  the  instrument, 
331,  a  promissory  note  was  phrased  and  he  must  rely  upon  them  alone,  ex- 
"We  promise,"  etc.,  and  was  signed  cept  that  he  can  establish  that  the 
by  the  president  and  secretary  of  the  name  used  as  the  signature  to  the  in- 
corporation, and  was  impressed  with  a  strument  has  been  adopted  by  the  as- 
seal  inscribed  "  Granger  Market  Co.,  sumed  principal,  or  by  the  person  not 
Portland,  Oregon."  It  was  held  to  named  in  the  instrument  as  his  own  in 
be  the  obligation  of  the  corporation,  transacting  the  business.  This  may  be 
The  court  said:  "It  may  often  hap-  jone.  A  person  may  become  a,  party 
pen  in  the  haste  incident  to  the  prompt  to  a  bill  or  note  by  any  mark  or  desig- 
cxecution  of  business,  or  through  in-  nation  he  chooses  to  adopt,  provided 
advertence,  being  more  intent  on  the  j^  ^^  ^^^  ^^  ^  substitute  for  his 
substance   than   the   form,   that   mer-   ^  ^^^  ^^  ^^^^^^^  t„  be  bound  by 

chants  or  others  engaged  in  business  j^.  „  ^he  court  held  in  this  case  that 
transactions  express  themselves  in  ^^^  ^^^  j^  ^^^  ^^^^  ^^  ty  the  fact 
their  writings  informally,  and  without   ^j^^^.  ^  ^  statement  of  the  exist- 

precision  of  language,  and  hence  the   ^^^  „f  ^^^  1^^^  ^^^^  gl^^ 

liberal  policy  of  allowing  the  intent  ^^^^^  ^^^  ^^^  ^^^^^/^^  ^^_  Y.  Penal  c£de, 
to   govern,   as   discoverable    from  the    •  ooo  j  j  u     t    tono     \. 

whole  instrument.  But  we  do  not  «^„f »',''"  amended  by  L.  1893  chap, 
think  it  is  usual  for  persons  engaged  1°^'' /^^  P^,"^  and  holder  not  having 
in  business  transactions,  when  acting  knowledge  of  the  fact,  and  a  revocation 
for  themselves  and  not  in  a  representa-  °^  ^\  ^S^f'%  ^J^l'"'/  been  made,  al- 
tive  capacity,  to  attach  to  their  sig-  *^'"ig''  °°*  ^^^^  ^«^°''«  ^^^  °°*«  ^*' 
natures  such  designations  of  office,  and  ^*^,  "  ,  .  .  .  ,  , .  ^ 
to  attest  the  sami  with  the  seal  of  the  .  The  doctrine  in  relation  to  commer- 
corporation  bearing  an  impression  of  "^^  V^V^^  is,  m  general,  that  if  it 
its  corporate  name.  On  the  contrary,  appears,  from  the  nature  and  terms 
we  believe  that  when  such  things  are  «*  t^e  instrument,  not  only  that  the 
done,  and  the  instrument  is  consisl^  Party  is  agent,  but  that  he  means  to 
ent  and  operative  with  such  indicia,  act  for  and  to  bind  his  principal,  and 
they  are  more  properly  referable  to  not  to  draw,  accept,  or  indorse  the 
the  company  than  the  persons  as  in-  bill  on  his  own  account,  that  construc- 
dividuals  who  signed  the  instrument."   tion  will  be   adopted,   in  furtherance 

18.  Briggs  V.  Partridge,  64  N.  Y.  of  the  actual  intention  of  the  instru- 
363;  Cortland  Wagon  Co..  v.  Lynch,  ment,  however  inartificial  may  be  the 
82  Hun,  173,  31  N.  Y.  Supp.  325.  language.     But  if   the   instrument  is 

In  the  case  of  Manufacturers  &  Trad-  not  thus  explicit  in  its  terms,  although 
ers'  Bank  v.  Love,  13  App.  Div.(N.  Y.)  it  may  appear  that  the  party  is  an 
561,  43  N.  Y:  Supp.  812,  the  court  agent,  he  will  be  deemed  to  have  con- 
says  :  "  The  law  merchant  surrounds  tracted  in  his  personal  capacity.  Syd- 
negotiable  paper   in    the  hands  of    a  nor  v.  Hurd,  8  Tex.  98. 
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principal,  but  he  must  express  by  some  form,  of  words  that  the 
writing  is  the  act  of  the  principal  though  done  by  the  hand  of  the 
agent.  If  he  expresses  this,  the  principal  is  bound,  and  the  agent 
is  not.  But  a  mere  description  of  the  general  relation  or  office 
which  the  person  signing  the  paper  holds  to  another  person  or 
corporation,  without  indicating  that  the  particular  signature  is 
made  in  the  execution  of  the  office  and  agency,  is  not  sufficient  to 
charge  the  principal,  or  to  exempt  the  agent  from  personal  lia- 
bility.^* It  is  not  absolutely  indispensable  that  the  name  of  the 
agent  should  appear  when  a  negotiable  paper  is  signed  by  him  in 
the  name  of  his  principal;  the  agent  may  sign  the  name  of  the 
principal  alone,  without  adding  anything  to  disclose  the  agency.^ 
Reasons  of  convenience  and  propriety,  however,  render  it  highly 
desirable  that  the  fact  that  the  note  or  bill  is  executed  by  the  agent 
in  the  name  of  the  principal,  should  appear  on  the  face  of  the 
instrument.^^  The  true  and  best  mode  of  an  agent's  signing  or 
indorsing  a  promissory  note  or  bill  of  exchange  is:  "A.  (prin- 
cipal) by  B.  (agent)"  or  "A.  (principal)  by  his  attorney  or  agent 
B."  ^  A  signature  in  the  form  "  B.  agent  for  A.  (the  principal)" 
will  be  sufficient  to  bind  the  principal,  although  it  is  not  techni- 
cally as  correct.^*    There  are  miany  and  various  forms  of  signatures 

19.  Gray,  J.,  in  Tucker  Mfg.  Co.  v.  21.  Meehem  on  Agency,  §  434. 
Fairbanks,  98  Mass.  lOL.  22.  Chitty  on  Bills  (Sth  ed.),  chap. 

20.  First    Nat.    Bank   v.    Gay,    63  2,   pp.   37,   38;    Story   on  Promissory 
Mo.  33,  21  Am.  Eep.  430;  Forsyth  v.  Notes,  §  68. 

Day,  41  Me.  382.  23.  Tucker  Mfg.  Co.  v.  Fairbanks, 
In  New  York  it  has  been  held  that  98  Mass.  101,  in  which  case  the  court 
if  an  agent  sign  his  principal's  name  says :  "  The  variation  between  the 
to  a  note,  he,  the  agent,  may  be  sued  words  '  for '  and  '  of '  seems  at  first 
thereon,  as  if  it  were  his  own  note,  view  slight;  but,  in  the  connection  in 
Dusenbury  v.  Ellis,  3  Johns.  Cas.  70;  which  they  are  used  in  signatures  of 
Palmer  v.  Stevens,  1  Den.  471.  This  this  kind,  the  difference  is  very  sub- 
is  not  a  universal  rule  even  in  New  stantial.  'Agent  of '  or  '  president  of ' 
York.  See  Walker  v.  Bank  of  State,  a,  corporation  named,  simply  desig- 
13  Barb.  639;  White  v.  Skinner,  13  nates  a  personal  relation  of  the  indi- 
Johns.  307;  Meeeh  v.  Smith,  7  Wend,  vidual  to  the  corporation.  'Agent 
315.  for'  a  particular  person  or  corpora- 
In  Massachusetts,  a  person  with-  tion  may  designate  either  the  general 
out  authority  assuming  to  contract  as  relation  which  the  person  signing  holds 
agent  for  another  is  not  personally  to  another  party,  or  that  the  particu- 
liable  on  the  contract,  but  his  assump-  lar  act  in  question  is  done  in  behalf  of 
tion  of  authority  is  in  the  nature  of  and  as  the  very  contract  of  that  other ; 
a  false  warranty  upon  which  he  is  lia-  and  the  court,  if  such  is  manifestly 
ble.  Jefts  v.  York,  16  Cush.  (Mass.)  the  intent  of  the  parties,  may  coH- 
392,  395;  May  v.  Western  Union  Tel.  strue  the  words  in  the  latter  sense." 
Co.,  112  Mass.  90,  95.  In  the  case  of  Ballou  v.  Talbot,  16 
But  if  the  agSnt  sign  the  principal's  Mass.  461,  a  note  signed  "  Joseph  Tal- 
name  within  the  scope  of  his  authority,  bot,  agent  for  David  Perry,"  was  held 
the  rule  as  stated  in  the  text  is  con-  not  to  bind  Talbot  personally,  but  to 
trolling.  be  the  obligation  of  Perry,  his  prin- 
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by  agents  in  use  in  commercial  transactions,  which  have  occasioned 
endless  confusion  and  given  rise  to  great  embarrassments  in  en- 
deavoring to  determine  whether  the  principal  or  the  agent  him- 
self is  personally  bound.  The  courts  have  frequently  differed  in 
their  interpretation  of  similar  instruments,  and  it  is  almost  im- 
possible to  declare  positive  or  definite  rules  which  will  be  uni- 
versally applicable  in  all  jurisdictions.^* 

cipal.  In  that  case  the  court  con-  as  president  of  the  company,  but  to 
strued  the  important  and  effective  conclude  the  company  by  his  acts  he 
■word  to  be  not  the  word  "  agent,"  nor  should  have  contracted  in  their  name, 
the  name  of  the  principal,  but  the  or  at  least  on  their  behalf." 
connecting  word  "  for,"  which  might  In  the  case  of  De  Witt  v.  Walton,  9 
indeed  indicate  merely  the  relation  N.  Y.  571,  a  note  was  signed  "  David 
which  the  agent  held  to  the  principal ;  Hubbell  Hoyt,  agent  for  The  Church- 
but  which  was  equally  apt  to  express  man,"  and  it  was  held  that  the  words 
the  fact  that  the  act  was  done  in  "  agent  for "  were  mere  descriptio  per- 
behalf  of  the  principal,  in  the  same  sonm  of  the  agent,  and  that  the  prin- 
manner  as  if  the  words  had  been  cipal  was  not  bound  thereby.  The 
transposed  thus:  "  For  David  Perry,  court  said:  "We  may  conjecture 
Joseph  Talbot,  agent."  This  is  made  that  the  affix  to  the  name  of  Hoyt  was 
manifest  by  considering  that  if  the  designed  by  him  to  answer  some  other 
word  "  agent "  had  been  wholly  purpose  than  simply  to  designate  his 
omitted,  and  the  form  of  the  signature  person.  He  may  have  supposed  that 
had  been  simply,  "Joseph  Talbot,  for  it  created  a  contract  upon  the  part 
David  Perry,"  or  "  For  David  Perry,  of  the  defendant,  or,  what  is  more 
Joseph  Talbot,"  it  would  have  been  probable,  he  may  have  designed  it  as 
well  executed  as  the  contract  of  the  a  memorandum  to  enable  him  to  deter- 
prineipal,  even  if  it  had  been  undei'  mine  thereafter  from  what  fund  the 
seal,  and  of  course  not  less  so  in  the  note  should  be  paid,  and  to  guide  him 
case  of  a  simple  contract.  Long  v.  in  making  up  his  account  with  'The 
Colburn,  11  Mass.  97;  Emerson  v.  Churchman,'  or  with  the  defendant 
Providence  Hat  Mfg.  Co.,  12  Mass.  personally.  It  is  sufficient  to  defeat 
237;  Mussey  v.  Scott,  7  Cush.  (Mass.)  this  action,  that  this  purpose  is  equivo- 
215.  See  also  Hovey  v.  Magill,  2  Conn,  cal;  that  the  language  does  not  neces- 
680;  King  V.  Handy,  2  111.  App.  212.  sarily,  or  by  a  fair  and  reasonable 
In  the  case  of  Hills  v.  Bannister,  8  construction,  create  an  assumpsit  on 
Cow.  (N.  Y.)  31,  a  note  signed  by  two  the  part  of  the  defendant,  whether 
persons,  with  the  addition,  "  Trustees  known  as  William  Walton  or  as  '  The 
of  Union  Society,  Phelps  "  (who  were  Churchman.'  There  is  no  great  hard- 
a  legal  corporation),  was  held  to  bind  ship  in  requiring  that  if  one  man 
the  signers  personally.  And  in  Barker  undertakes  to  oblige  another,  by  note, 
V.  Mechanic  Ins.  Co.,  3  Wend.  (N.  Y.)  bill  of  exchange,  or  other  commercial 
94,  a  note  signed,  "  John  Franklin,  instrument,  he  should  manifest  his 
president  of  the  Mechanic  Fire  Insur-  purpose  clearly  and  intelligibly,  or 
ance  Company,"  was  held  on  demur-  that  his  principal  will  not  be  bound, 
rer  not  to  be  the  note  of  the  com-  whatever  may  be  the  result  in  refer- 
pany,  although  alleged  to  have  been  ence  to  himself."  See  also  Dawson 
made  within  the  authority  of  the  v.  Cotton,  26  Ala.  591 ;  Tannatt  v. 
president  and  the  scope  of  the  legiti-  Eocky  Mountain  Nat.  Bank,  1  Colo, 
mate  business  of  the  corporation;  the  278;  Eawlings  v.  Rolson,  70  Ga.  595. 
court  saying :  "  In  this  case,  there  is  24.  Illustrations  as  to  signatures  by 
an  averment  that  the  president  was  agents,  etc. —  A  note  in  the  following 
lawfully  authorized;  but  it  does  not  form:  "  One  year  after  date,  we  prom- 
appear  that  he  acted  under  that  an-  ise  to  pay,"  etc.,  signed  by  "  Henry 
thority;  he  does  not  say  that  he  signs  Haekemack,  Pres.,"  and  "  Eaythe 
for  the  compcmy;  he  describes  himself  Nagel,  Secy.,"  the  respective  officers  of 
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(4)  Disclosure  of  name  of  principal  in  body  of  instrument. — 
There  are  many  authorities  to  the  effect  that  a  note  containing  no 
words  of  description  after  the  signatures,  but  describing  the  prom- 
isors in  the  body  of  the  instrument,  as  officers  of  a  private  corpora- 

a  corporation,  upon  which  the  payee  that  a  note  in  the  following  form :  "  I 

advanced  money  in  the  belief  that  such  promise  to  pay  to  the  order  of  S.  & 

officers  were  personally  liable,   is  the  Co.,"  and  signed  by   "  John  T.  Hull, 

personal  note  of  the  officers,  and  they  Treasurer  St.  Paul's  Pariah,"  was  held 

are    liable    thereon.       Hackemack    v.  to  be  the  note  of  Hull. 

Wiebrock,  172  111.  98,  49  N.  E.  984.  A  note  given  by  the  secretary  of  an 

A  note  reciting  "  I  promise  to  pay,"  incorporated    company    in    the    form, 

etc.,  and  signed  by  a  person  as  presi-  "  We  promise  lo  pay,"  etc.,  and  signed 

dent  of  a  corporation,  personally  binds  by  him  with  his  own  name  with  the 

the  president.     Preseott  v.  Hixon,  22  words  "  Sec'y "  affixed,  and  impressed 

Ind.  App.  139,  53  N.  E.  391.    See  also  thereon  the  seal  of  the   company,   it 

Vleit  V.  Simanton,  63  N.  J.  L.  458,  43  was  held  that  he  was  not  personally 

Atl.  738.  liable  on  such  note.    Means  v.  Sworm- 

In  the  case  of  Mott  v.  Hicks,  1  Cow.  stedt,  32  Ind.  87,  2  Am.  Kep.  330. 

(N.  Y.)    513,   the  note   read:     "The  Where   a    promissory   note   was    in 

President    and    directors    promise    to  these    words :       "  I,     the    subscriber, 

pay,"  etc.,  and  was  subscribed  by  the  treasurer  of  the  Dorchester  Turnpike 

defendant  as  president.     It  was  held  Corporation,  for  value  received,  prom- 

the  note  clearly  imported  that  no  per-  ise,"  etc.,  and  was  signed  by  "A.  B., 

sonal  engagement  was  entered  into  or  Treasurer  of  the  Dorchester  Turnpike 

Intended.  Corporation,"   it  was  held   to  be  the 

A  note  reading,  "  Eighteen  months  note  of  the  corporation  and  not  of  the 

after    date,   we,   the    trustees    of    the  treasurer.    Mann  v.  Chandler,  9  Mass. 

First   Free    Will    Baptist    Society    of  335. 

Chicago,  promise  to  pay,"  etc.,  was  A  note  as  follows :  "  We,  the  under- 
signed by  the  trustees  with  the  words,  signed,  trustees  of  the  First  African 
"  Trustees  of  the  First  Free  Will  Bap-  Methodist  Episcopal  Church,  and  in 
tist  Society  of  Chicago,  111.,"  ap-  behalf  of  the  whole  board  of  trustees, 
pended.  Such  words  correctly  stated  etc.,  promise,"  etc.,  and  signed  with 
the  name  of  the  corporation,  and  it  their  own  names  simply,  by  two  trus- 
was  therefore  held  that  the  note  was  tees  who  had  authority  to  bind  the 
that  of  the  corporation,  and  did  not  whole,  binds  the  church  and  not  the 
bind  the  trustees  personally.  New  two  signers,  as  the  agency  sufficiently 
Market  Savings  Bank  v.  Gillett,  100  appears  on  the  face  of  the  writing. 
111.  254.  The  court  says  in  this  case  Haskell  v.  Cornish,  13  Cal.  45.  And  in 
that  "  there  ia  a  distinction  to  be  the  case  of  San  Bernardino  Nat.  Bank 
taken  between  such  a  case,  where  the  v.  Anderson  ( Cal. ) ,  32  Pac.  168,  it 
name  used,  both  in  the  body  of  the  was  held  that  where  two  persons 
note,  and  as  appended  to  the  signa-  signed  a  note  with  their  individual 
tures  of  the  persons  signing  the  same,  names,  adding  thereto,  "  President  " 
was  the  proper  corporate  name  of  the  and  "  Secretary,"  respectively,  and 
society,  and  those  cases  in  which  the  there  was  nothing  on  the  face  of  the 
names  or  designations  used  were  not  note  to  indicate  a  principal  back  of 
the  corporate  name,  and  where  it  was  the  makers,  the  fact  that  a  resolution 
therefore  held  that  the  instruments  of  a  corporation  with  the  corporate 
sued  upon  were  not  the  obligations  of  seal  thereon,  authorizing  defendants  to 
the  corporations,  but  the  individual  make  the  note  in  the  name  of,  and  as 
obligations  of  the  persons  signing  the  note  of  the  corporation,  wa^  at- 
thera."  Referring  to  Powers  v.  Briggs,  tached  to  the  note,  was  without  effect, 
79  111.  493;  Ada  Street  M.  E.  Church  as  such  attachment  did  not  make  the 
V.  Garnsey,  66  111.  133;  Lombard  v.  resolution  «,  part  of  tne  note. 
Chicago  Sinai  Congregation,  64  111.  Where  a  note  reciting  that  "the 
487.  Western  Seaman's  Friend  Society  agree 

In  the  case  of  Sturtivant  v.  Hull,  59  to  pay,"  etc.,  is  signed  "  B.  F.,  Gen. 

Me.  172,  8  Am.  Rep.  409,  it  was  held  Supt.,"  proof  that  B.  F.  had  no  au- 
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tion  or  society,  is  the  personal  obligation  of  the  sigaers.^''  As 
where  a  note  executed  in  the  following  words :  "  For  value  re- 
ceived, we,  the  subscribers,  jointly  and  severally  promise  to  pay 
Messrs.  J.  &  T.  B.,  or  order,  for  the  Boston  Glass  Manufactory, 
thirty-five  hundred  dollars,  on  demand,  with  interest,"  and  was 
signed  "  J.  H.,  S.  G.,  C.  F.  K.,"  it  was  held  to  be  the  note  of  the 
signers,  and  not  of  the  manufactory.^®     And  a  note  reciting  that 

thority  to  sign  said  note  for  the  so(ji-  Mich.  376,  5  N.  W.  420,  38  Am.  Rep. 

ety  is  sufficient  to  charge  him  with  197. 

personal  liability  thereon.     Frankland  New  Hampshire. —  Andover  v.  Graf- 

V.  Johnson,  147  111.  520,  35  N.  E.  480.  ton,  7  N.  H.  298. 

A  note  signed  by  "  J.   A.   Kobson,  New    Jersey. —  Kean    v.    Davis,    21 

Agent  for  his  wife,"  binds  the   wife.  N.  J.  L.  683,  47  Am.  Dec.  182. 

Rawlings  v.  Eobson,  70  Ga.  595.  New    York. —  Barker    v.     Meehaliic 

A   note    reciting,    "  We   promise   to  Fire  Ins.  Co.,  3  Wend.  94,  20  Am.  Dee. 

pay,"   etc.,  signed  by  the   name   of  a  664;    Hills  v.  Bannister,   8   Cow.  31; 

corporation,  followed  by  the  name  of  Haight  v.  Naylor,  5  Daly,  219;  Moss 

an  individual,  with  the  word  "Pres."  v.  Livingston,  4  N.  Y.  208;   Schmitt- 

after   his   name,   though   without  the  ler  v.  Simon,  101  N.  Y.  554,  5  N.  E. 

word   "  per "    between   his   name   and  452,  54  Am.  Rep.  737. 

the   name   of  the  corporation,  is   the  Ohio. —  Robinson  v.  Kanawha  Valley 

note  of  the  corporation  and  not  the  Bank,  44  Ohio  St.  441,  8  N.  E.  583, 

note  of  the  individual,  nor  the  joint  58  Am.  Rep.  829. 

note  of   the   corporation   and   the  in-  Texas. —  Burton    v.    Grand    Rapids 

dividual.     Reeve  v.  First  Nat.  Bank,  School    Furniture    Co.,    14   Tex.    Civ. 

54  N.  J.  L.  208,  23  Atl.  853,  33  Am.  App.  270,  31  S.  W.  91. 

St.  Rep.  675,  16  L.  R.  A.  143.  Virffmio.— Barley   v.    Wilkinson,   9 

25.  Alaiama. —  Drake  v.  Flewellen,  Gratt.  68. 

33   Ala.   106;   May  v.  Kelly,  27  Ala.  West   Virginia. —  Scott  v.  Baker,  3 

497;  Dawson  v.  Cotton,  26  Ala.  591.  W.  Va.  285. 

California. —  Chamberlain  v.  Pacific  See  also  Century  Dig.,  vol.  VII,  Bills 

Wool-Growing  Co.,  54  Cal.  103;  Hob-  and  Notes,   §  262   (col.  448^54),  for 

son  V.  Hasset,   76   Ual.   203,    18   Pae.  other  cases  bearing  upon  this  question. 

320,  9  Am.  St.  Rep.  193;  Farmers  &  26.  Bradlee  v.    Boston   Glass   Mfg. 

Mechanics'  Bank  v.  Colby,  64  Cal.  352,  Co.,  16  Pick.  (Mass.)   347.    Chief  Jus- 

28  Pac.  118.  tice   Shaw  says  in  this  case:      "The 

Illinois.  —  Night   Hawks    Burlesque  main    question    in    the    present    case 

Co.  V.  Louisiana,  etc.,  R.  Co.,  40  111.  arises  from  the  form  of  the  contract; 

App.  49;  McNeil  v.  Shober,  etc.,  Lith.  and  the  question  is,  whether  in  this 

Co.,  144  111.  238,  33  N.  E.  31 ;  Burlin-  form  it  binds  the  person  who  signed  it, 

game  v.  Brewster,  79  111.  515,  22  Am.  or    the   company    for    whose   use    the 

Rep.  177.  money  was  borrowed.    As  the  form  of 

Indiana. —  Hays  v.  Crutcher,  54  Ind.  words  in  which  contracts  can  be  made 

260 ;   Hayes  v.  Brubaker,  65  Ind.  27 ;  and  executed  are  almost  infinitely  va- 

McLellan  v.  Robe,  93  Ind.  298.  rious,  the  test  question  is,  whether  the 

Iowa. —  Coburn  v.  Omega  Lodge,  A.  person  signing  professes  and   intends 

P.  &  A.  M.,  71  Iowa,  581,  32  N.  W.  to  bind   himself,   and  adds  the  name 

513.    But  see  Wheelock  v.  Winslow,  15  of  another  to  indicate  the  capacity  or 

Iowa,  464.  trust  in  which  he  acts,  or  the  person 

Kentucky. —  Burbank   v.    Posey,    70  for    whose     account    his    promise    is 

Ky.   372.  made;  or  whether  the  words  referring 

Maine. —  Rendell    v.    Harriman,    75  to  a   principal  are   intended  to   indi- 

Me.  497,  46  Am.  Rep.  421 ;   McClure  cate  that  he  does  a  merely  ministerial 

v.  Livermore,  78  Me.  340,  6  Atl.  11.  act  in  giving  effect  and  authenticity 

Massachusetts. —  Davis  v.   England,  to  the  act,  promise,  and  contract  of 

141  Mass.  587,  6  N.  E.  731.  another.     Does  the  person  signing  ap- 

Michigan. —  Tilden   v.    Barnard,    43  ply  the  executing  hand  as  the  instru- 
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"  we,  the  T.  P.  Company,  promise  to  pay,"  etc.,  and  signed  by  the 
defendants  as  president  and  secretary,  respectively,  was  held  to 
be  the  obligation  of  the  defendants  and  not  of  the  T.  P.  Company, 
since  it  did  not  appear  that  such  company  was  a  corporation,  a 
partnershipj  or  a  voluntary  association  of  persons.^  And  it  was 
held  that  a  note  stating  that  "  we,  the  trustees  of  the  Methodist 
Episcopal  Church  promise,  etc.,"  and  signed  by  the  trustees  as 
individuals,  with  nothing  to  indicate  that  they  signed  as  trustees, 
was  their  individual  promise,  for  which  they  were  responsible.^ 
The  mere  insertion  of  "  for  "  or  "  for  or  in  behalf  of  "  the  prin- 
cipal in  the  body  of  the  instrument  does  not  make  it  the  contract 
of  the  principal  if  signed  by  the  mere  name  of  the  agent  without 
addition.^®  But  where  the  body  of  the  instrument  discloses  that  it 
is  evidently  executed  for  or  on  behalf  of  a  principal  therein  named, 
and  the  person  signing  adds  to  his  signature  such  words  as  indicate 
that  he  was  acting  in  a  representative  capacity,  and  not  in  a  per- 
sonal capacity,  the  instrument  will  be  deemed  to  be  the  obligation 
of  the  principal.^"  Where  the  principal's  name  appears  on  the 
heading  or  margin  of  a  bill  or  note  in  the  form  commonly  used 
by  persons  and  corporations  extensively  engaged  in  the  transaction 
of  business,  and  the  bill  or  note  is  signed  and  executed  by  an  agent 
within  the  scope  of  his  authority,  there  seems  to  be  practically 
unanimity  of  opinion  that  the  principal's  name  is  thus  sufficiently 
disclosed,  and  the  principal  and  not  the  agent  will  be  bound 
thereby.^'     In  New  York  a  different  rule  has  been  laid  down,  it 

ment  of  another,  or  the  promising  and  writing,  and  the  agent  is  authorized 

engaging  mind  of  a  contracting  party?  to  make  the  contract  or  obligation,  the 

37.  Day  v.  Eamsdell,  90  Iowa,  731,  principal  alone  is  bound  unless  the  in- 

57  N.  W.  630.  tention  is  clearly  expressed  to  bind  the 

28.  Hypes  v.  Griffin,  89  111.  134,  31  agent  personally.     *     *     *     It  is  true. 

Am.  Eep.  71.  as  claimed  by  counsel,  that  in  deciding 

39.  Barlow  v.  Congregational  Soci-  whether  a  party  contracts  personally 

ety,  8  Allen  (Mass.),  460.  or   as   agent,   the    presumption   is    in 

30.  Mechem  on  Agency,  §  436.  favor  of  the  former.    It  is  obvious  that 

In  the  case  of  Baker  v.  Chambles,  4  a   party  should  be   personally   bound 

Greene  ( Iowa ) ,  428,  a  note  was  given  unless  his  agency  is  disclosed.     But  it 

in  the  form  following :     "  We,  the  un-  is  equally  true,  in  deciding  whether  an 

deraigned  directors  of  school  district  apparent  agent  intends  to  bind  him- 

No.    4,    Montpelier    Township,"    etc.,  self  or  his  principal,  the  presumption 

which    was    signed   by    three   persons  is  that  he  intended  to  bind  his  prin- 

without  the  addition  to  their   signa-  cipal,  because  the  agent  should  Hot  be 

tures  of  any  descriptive  designation,  personally  bound  unless  that  intention 

It  was   held  that  the  note   was  that  is  expressed  in  the  contract.     See  also 

of  the  school   district,  and  the  court  Sanborn  v.  Neal,  4  Minn.  126,  77  Am. 

said :     "  The  rule  is  well  settled  that  Dec.  502. 

if  the  name  of  the  principal  and  the       31.  In  the  case  of  Hitchcock  v.  Bu- 

Telation   of   agency  be    stated   in   the  chanan,  105  U.  S.  416,  26  L.  Ed.  1078, 
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having  been  held  that  the  appearance  upon  the  margin  of  the  in- 
strument of  the  printed  name  of  the  company  was  not  a  fact  carry- 
ing any  presumption  that  the  instrument  was,  or  was  intended  to 
be,  one  by  the  company. ^^  The  court  said :  "  It  was  competent 
for  its  officers  to  obligate  themselves  personally,  for  any  reason 
satisfactory  to  themselves,  and,  apparently  to  the  whole  world, 
they  did  so  by  the  language  of  the  note ;  which  the  mere  use  of  a 
blank  form  of  note,  having  upon  its  margin  the  name  of  their 
company,  was  insufficient  to  negative."  A  leading  and  early  opin- 
ion of  the  Supreme  Court  of  the  United  States  is  entitled  to  con- 
sideration as  bearing  upon  the  question  of  the  effect  of  the  heading 
of  a  negotiable  instrument  containing  the  name  of  the  principal. 
In  the  case  of  Mechanics'  Bank  v.  Bank  of  Columbia,^*  a  check. 


a  bill  of  exchange  was  headed  "  Office 
of  Belleville  Nail  Mill  Co.,"  and  was 
concluded  with  the  words,  "  Charge 
the  same  to  account  of  Belleville  Nail 
Mill  Co.,  A.  B.,  Pres.;  C.  D.,  Sec'y." 
It  was  held  to  be  the  bill  of  the  com- 
pany and  not  of  the  individual  sign- 
ers. This  case  was  followed  and  ap- 
proved in  Post  v.  Pearson,  108  U.  S. 
422,  27  L.  Ed.  775,  2  Sup.  Ct.  801; 
Palk  V.  Moebs,  127  U.  S.  602,  607,  32 
L.  Ed.  267,  8  Sup.  Ct.  1321;  Farrell 
V.  National,  etc..  Bank,  43  Fed.  130. 

In  the  case  of  Carpenter  v.  Farns- 
worth,  106  Mass.  561,  a  bank  check 
having  the  words  ".^tna  Mills " 
printed  on  the  margin,  and  signed 
"A.  B.,  Treasurer,"  was  held  to  be 
the  check  of  the  ^tna  Mills  and  not 
of  A.  B.  In  Fuller  v.  Hooper,  3  Gray 
(Mass.),  334,  a  draft  with  the  words 
"  Pompton  Iron  Works "  printed  in 
the  margin,  and  concluding  with  the 
words,  "  which  place  to  account  of 
Pompton  Iron  Works,  W.  Burtt, 
Agent,"  was  held  to  bind  the  pro- 
prietor of  the  Pompton  Iron  Works. 
So  in  SlawsoB  v.  Loring,  5  Allen 
(Mass.),  340,  343,  in  which  a  draft, 
having  the  words,  "  Office  of  Portage 
Lake  Manufacturing  Co.,  Hancock, 
Mich.,"  printed  at  the  top,  was  signed 
"  I.  E.  Jackson,  Agent,"  Chief  Justice 
Bigelow  said:  "No  one  can  doubt 
that  on  bills  thus  drawn  the  agent 
fully  discloses  his  principal,  and  that 
the  drawer  could  not  be  personally 
chargeable  thereon."  See  also  Chip- 
man  v.  Foster,  119  Mass.  189;  Lacy 
V.  Dubuque  Lumber  Co.,  43  Iowa,  510; 
Sayre  v.  Nichols,  7  Cal.  335,  68  Am. 


Dec.  280;  Waugh  v.  Suter,  3  111.  App. 
271;  Gillig  v.  Lake  Bigler  Road  Co.,  2 
Nev.  214;  Schaefer  v.  Bidwell,  9  Nev. 
209. 

32.  Casco  Nat.  Bank  v.  Clark,  139 
N.  Y.  307,  312,  34  N.  E.  908,  36  Am.  St. 
Rep.  705.  In  this  case  a.  promissory 
note  given  for  the  debt  of  a  corpora- 
tion was  written  on  a  blank  having 
printed  on  its  margin  the  name  of  the 
corporation.  No  reference  to  the  cor- 
poration was  made  in  the  body  of  the 
note.  The  note  was  in  the  following 
form: 

s;  $7,500. 

^  Bkookltn,  N.  Y.,  Aug.  2,  1890. 

^  Three   months    after   date,   we 

g  promise  to  pay  to  the  order  of 

tJ  g  Clark  &  Chaplin  Ice  Co.,  seventy- 

g  g  five  hundred  dollars  at  Mechan- 

^  H  ics'  Bank.     Value  received. 

S  John  Claek,  Prest. 

(2  E.  H.  Close,  Treas. 

In  the  case  of  First  Nat.  Bank  v. 
Wallis,  150  N.  Y.  455,  44  N.  E.  1038, 
a  similar  note  signed  by  the  president 
and  treasurer  of  the  Wallis  Iron 
Works,  and  having  the  name  of  that 
company  on  the  margin  thereof,  was 
held  not  to  be  the  note  of  the  com- 
pany. Judge  Andrews  stated  the  rule 
to  be  that  "  nothing  short  of  notice, 
express  or  implied,  brought  home  to 
the  bank  at  the  time  of  the  discount, 
that  the  note  was  issued  as  the  note 
of  the  corporation,  and  was  not  in- 
tended to  bind  the  defendants,  could 
defeat  its  remedy  against  the  parties 
aetuallv  liable  thereon  as  promisors." 

33.  5  Wheat.  (U.  S.)  326. 
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containing  at  its  head  "  Mechanics'  Bank  of  Alexandria  "  with  the 
date  "  June  25th,  1817,"  drawn  upon  the  "  Cashier  of  the  Bank  of 
Columbia,"  and  signed  by  "  Wm.  Baton,  Jr.,"  without  official 
designation  of  any  kind,  was  held  to  be  the  official  act  of  Baton 
as  cashier  of  the  Mechanics'  Bank  of  Alexandria  and  to  be  binding 
upon  such  bank.  The  court  said :  "  But  the  fact  that  this  ap- 
peared on  its  face  to  be  a  private  check,  is  by  no  means  to  be  con- 
ceded. On  the  contrary,  the  appearance  of  the  corporate  name  of 
the  institution  on  the  face  of  the  paper,  at  once  leads  to  the  belief 
that  it  is  a  corporate,  and  not  an  individual  transaction ;  to  which 
must  be  added  the  circumstances,  that  the  cashier  is  the  drawer 
and  the  teller  is  the  payee;  and  the  form  of  ordinary  checks 
deviated  from  by  the  substitution  of  "  to  order  "  for  "  to  bearer." 
The  evidence,  therefore,  on  the  face  of  the  bill,  predominates  in 
favor  of  its  being  a  bank  transaction." 

(5)  Parol  evidence  admissible  to  show  intent. —  Ordinarily,  no 
extrinsic  testimony  of  any  kind  is  admissible  to  vary  or  explain 
negotiable  instruments.  Such  paper  speaks  its  own  language,  and 
the  meaning  which  the  law  affixes  to  it  cannot  be  changed  by  any 
evidence  aliunde.^*  There  are  a  few  exceptions  to  this  general 
rule.  As  where  there  is  anything  on  the  face  of  the  paper  which 
suggests  a  doubt  as  to  the  party  bound ;  or  the  character  in  which 
any  of  the  signers  acted  in  affixing  his  name,  parol  evidence  is 
admissible  between  the  original  parties  to  the  instrument  and  those 
affected  with  notice  to  show  the  party  whom  it  was  intended  should 
be  bound.^®    And  in  some  cases  it  has  been  held  that  where  there 

34.  Hardy  v.  Pilcherj  57  Miss.  18,  the  payee  should  look  to  the  prinei- 
34  Am.  Kep.  433.  pal  whose  name  was  disclosed  in  the 

35.  Parol  evidence  to  show  intent,  signature  of  his  agent,  or  who  was 
—  In  the  case  of  Hai  dy  v.  Pilcher,  well  known  to  be  the  true  party  to  be 
supra,  the  court  said :  "  One  of  the  few  bound.  The  principle,  though  not  rec- 
«xceptions  to  this  rule  is  where  any-  ognized  in  all  the  cases,  is,  we  think, 
thing  on  the  face  of  the  paper  sug-  a  sound  one,  and  supported  by  the 
gests  a  doubt  as  to  the  party  bound,  weight  of  authority."  See  also  Haile 
or  the  character  in  which  any  of  the  v.  Pierce,  32  Md.  327,  3  Am.  Rep.  139 ; 
signers  has  acted  in  affixing  his  signa-  McClellan  v.  Eeynolds,  49  Mo.  312.  In 
ture;  in  which  case  testimony  may  be  the  case  of  Haile  v.  Pierce,  supra,  the 
admitted  between  the  original  parties  court  said:  "Where  the  language  of  a 
to  show  the  real  intent.  Thus,  where  note  or  its  terms  are  so  unintelligible 
one  has  signed  as  agent  of  another,  as  to  admit  of  no  rational  interpreta- 
while  the  prima  facie  presumption  is  tion  of  the  meaning,  or  are  not  suflS- 
that  the  words  are  merely  descriptio  ciently  decisive  of  the  intention  of  the 
personw,  and  that  the  signer  is  indi-  parties,  but  on  the  coUtrary,  are  equiv- 
vidually  bound,  yet  it  may  be  shown  ocal  and  uncertain,  extraneous  proof  as 
in  a  suit  between  the  parties  that  between  the  original  parties  may  be 
it  was  not  so  intended,  but  that,  on  the  admitted  to  show  the  true  character 
contrary,  the  true  intention  was  that  of  the  instrument,   and  what  party. 
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is  any  indication  by  words  of  description  or  otherwise,  that  the 
person  signing  the  paper  signed  as  agent  for  another,  parol  evi- 
dence may  be  admitted  as  between  the  original  parties  and  those 
affected  with  notice,  to  show  the  actual  intent  of  the  original 
parties.^"    This  doctrine  is  not  universally  adopted  by  any  means. 


the  principal  or  the  agent,  or  both, 
is  liable.  Where  individuals  subscribe 
their  proper  names  to  a  promissory 
note,  prima  facie  they  are  personally 
liable,  though  they  add  a  description 
of  the  character  in  which  the  note  is 
given;  but  such  presumption  of  lia- 
bility may  be  rebutted,  as  between  the 
original  parties,  by  proof  that  the 
note  was  in  fact  given  by  the  makers, 
as  agents,  with  the  payee's  knowledge." 
See  Pratt  v.  Beaupre,  13  ^linn.  187; 
Kean  v.  Davis,  21  N.  J.  L.  683,  47 
Am.  Dec.  182. 

Mr.  Justice  Bradley,  in  the  case  of 
Metcalf  V.  Williams,  104  U.  S.  93,  26 
L.  Ed.  665,  said :  "  The  ordinary  rule 
undoubtedly  is  that  if  a  person  merely 
adds  to  the  signature  of  his  name  the 
word  '  agent,'  '  trustee,'  '  treasurer,' 
etc.,  without  disclosing  his  principal, 
he  is  personally  bound.  The  appendix  is 
regarded  as  a  mere  desori^tio  personce. 
It  does  not  of  itself  make  third  per- 
sons chargeable  with  notice  of  any 
representative  relation  of  the  signer. 
But  if  he  be  in  fact  a  mere  agent, 
trustee,  or  officer  of  some  principal, 
and  is  in  the  habit  of  expressing  in 
that  way  his  representative  character 
in  his  dealings  with  a  particular  party, 
who  recognizes  him  in  that  character, 
it  would  be  contrary  to  justice  and 
truth  to  construe  the  documents  thus 
made  and  used,  as  his  personal  obliga- 
tions, contrary  to  the  intent  of  the 
parties." 

Cases  holding  parol  evidence  admis- 
sible.—  The  following  cases  may  also 
be  cited  as  holding  that  parol  evidence 
may  be  admitted  in  cases  where  there 
is  ambiguity  as  to  the  person  who 
should  be  charged  with  the  obligation 
of  a  negotiable  instrument: 

Alabama. —  Lazarus  v.  Shearer,  2 
Ala.  718;  Deshler  v.  Hodges,  3  Ala. 
509;  May  v.  Hewitt,  33  Ala.  161. 

Colorado. —  Hager  v.  Kice,  4  Colo. 
90,  34  Am.  Eep.  68. 

Oonnecticut. —  Hovey  v.  Magill,  2 
Conn.  680;  Pease  v.  Pease,  35  Conn. 
131,  95  Am.  Dec.  225. 


Georgia. —  Cleaveland  v.  Stewart,  3 
Ga.  283;  Bedell  v.  Scarlett,  75  Ga.  56. 

Illinois.  —  La  Salle  Nat.  Bank  v. 
Tolu  Rock  &  Eye  Co.,  14  HI.  App.  141. 
(This  case  is  not  a  ruling  case  on  this 
question.  The  weight  of  authority  in 
Illinois  is  against  the  admissibility 
of  such  evidence.) 

Kansas. —  Kline  v.  Bank  of  Tescott, 
50  Kan.  91,  31  Pac.  688,  34  Am.  St.. 
Rep.  107,  18  L.  R.  A.  533 ;  Benham  v. 
Smith,  33  Kan.  495,  36  Pac.  997. 

Kentucky. —  Webb  v.  Burke,  44  Ky. 
51;  Owings  v.  Grubb,  6  J.  J.  Marsh. 
32. 

Maryland. — ^Lailin,  etc..  Powder  Co. 
v.  Sinsheimer,  48  Md.  411,  30  Am.  Rep. 
472. 

Uiohigam,. —  Keidan  v.  Winegar,  95 
Mich.  430,  54  N.  W.  901,  20  L.  R.  A. 
705. 

Minnesota.  —  Sanborn  v.  Neal,  4 
Minn.  126,  77  Am.  Dec.  502;  Souhe- 
gan  Nat.  Bank  v.  Boardman,  46  Minn. 
293,  48  N.  W.  1116;  Kranniger  v.  Peo- 
ple's Bldg.  Soc,  60  Minn.  94,  61  N.  W. 
904. 

Ohio. —  Magruder  v.  MeCandlis,  3 
Ohio  Dec.  269.  But  see  contra,  Collins 
v.  Buckeye  State  Ins.  Co.,  17  Ohio  St. 
215,  93  Am.  Dec.  612. 

Texas. —  Traynham  v.  Jackson,  15 
Tex.  170,  65  Am.  Dec.  152;  Texaa 
Land  &  Cattle  Co.  v.  Carroll,  63  Tex. 
48. 

Virginia. —  Earley  v.  Wilkinson,  9 
Gratt.  68. 

36.  Huffeutt  on  Agency,  p.  239. 

Parol  evidence  to  show  intent  as  be- 
tween original  parties. —  In  the  case 
of  Metcalf  v.  Williams,  104  U.  S.  93, 
26  L.  Ed.  665,  the  instrument  in  con- 
troversy was  a  check  in  the  following 
form: 

"  No.  — . 

"Alexandria,  Va.,  Oct.  2,  1875. 
"  The  First  National  Bank  of  Alex- 
andria, pay  to  the  order  of  A.  E.  & 
C.    E.    Tilton,    seven    thousand    and 
no/100  dollars. 

"  W.  G.  Williams,  Prest. 
"E.  P.  AiSTBOP,  Secy." 
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There  are  a  number  of  cases  which  emphatically  deny  the  right 
to  introduce  parol  evidence  to  vary  the  terms  of  negotiable  paper. ^^ 

And  it  was   held  that  the  officers  ton  v.  Hill,  48  Kan.  558,  29  Pae.  583 ; 

signing   such   check,   being   known   to  Benham   y.    Smith,   53   Kan.    495,   36 

the  bank  as  the  officers  of  the  Mont-  Pao.  997. 

pelier  Female  Humane  Association  of  In  the  case  of  Keidan  v.  Winegar,  95 

Orange    County,    Virginia,    were    not  Mich.  430,  54  N.  W.  901,  20  L.  R.  A. 

personally    liable   thereon,    and   ruled  705,   the  note  recited,    "  Ninety   days 

that  evidence  to  show  the  knowledge  after  date,  I  promise  to  pay  to  the  or- 

of  the  bank  of  the  official  connection  der    of   Geo.   Keidan,"    etc.,    and  was 

of  the  signers  with   such  association  signed  "  W.   S.   Winegar,  Agt."     The 

was  admissible.  court  held  that   the  defendant   could 

In    Brockway    v.    Allen,    17    Wend,  show    by    parol    testimony    that    the 

(N.  Y.)    40,  where   the  makers   of  a  paper  was  really  that  of  his  principal, 

note  appended  to  their  signatures  the  who  was  the  real  party  to  the  transac- 

words  "  Trustees  of  the  Baptist  Soci-  tion,  to  the  knowledge  of  the  payee, 

ety,"  it  was  held  that  they  were  en-  See  also  Kean  v.  Davis,  21  N.  J.  L. 

titled  to  show  by  proof  that  there  was  683 ;   Bean  v.  Pioneer  Mining  Co.,  66 

a  corporation   called  the  Trustees  of  Cal.  451,  56  Am.  Rep.  106,  6  Pac.  86; 

the  First  Baptist  Society  of  the  Vil-  Martin  v.  Smith,  65  Miss.  1,  3  South. 

lage  of  Brockport;  that  they  were  its  33;  Collender  Co.  v.  Boutell,  45  Minn, 

trustees;  that  the  note  was  given  by  21,  47  N.  W.  261;  Peterson  v.  Homan, 

them  in   their    official   capacity;    and  44  Minn.  166,  46  N.  W.  303;  Miller  v. 

that  the  plaintiff,  the  payee,  knew  this  Way,    5    S.    D.   468,    59   N.   W.   457 ; 

fact.  Janes  v.  Citizens'  Bank  of  North  Enid, 

In  the  case  of  Kline  v.  Bank  of  Tes-  9  Okla.  546,  60  Pac.  290. 
cott,  50  Kan.  91,  31  Pac.  688,  34  Am.  37.  Parol  evidence  inadmissible. — 
St.  Rep.  107,  18  L.  R.  A.  533,  the  But  where  neither  the  name  of  the 
Supreme  Court  of  Kansas  held  that  principal  nor  any  other  circumstance 
when  a,  note  is  executed  by  a  corpora-  appears  on  the  face  of  the  instrument 
tion,  and  is  signed  by  its  president  to  connect  it  with  him,  extrinsic  evi- 
and  secretary,  and  its  directors  write  dence  is  inadmissible  to  show  any 
their  names  upon  the  back  thereof,  as  other  intent  than  that  expressed  in  the 
directors,  before  delivery,  extrinsic  evi-  instrument  to  bind  the  agent,  though 
dence  is  admissible  between  the  origi-  the  word  "  agent "  is  added  to  the 
nal  parties  or  any  subsequent  holder  signature.  Am.  &  Eng.  Encyc.  of  Law, 
of  the  note  accepting  the  same  as  col-  Vol.  I  (Agency),  p.  1053. 
lateral,  with  full  notice  of  all  the  facts  In  the  case  of  Sturdivant  v.  Hull,  59 
and  circumstances  connected  with  the  Me.  172,  174,  the  court  said :  "  When 
execution  and  delivery  thereof,  not  a  man  has  deliberately  said  in  writing, 
only  to  show  that  the  president  and  '  I  promise  to  pay,'  and  a,  valid  con- 
secretary  executed  the  instrument  in  sideration  for  the  promise  is  shown, 
their  official  capacity  as  officers  of  the  right  and  justice  are  not  very  likely 
corporation,  but  also  that  the  directors  to  be  the  gainers  by  allowing  him  to 
signed  the  note  on  thj  back  thereof  retract,  and  to  undertake  to  prove 
solely  as  officers  of  the  corporation  and  that  he  did  not  actually  mean,  '  / 
to  bind  the  corporation  only.  promise,'  but  that  he  meant,  and  the 

Where    individuals    subscribe    their  other  party  understood  that  he  meant, 

proper  names  to   a  promissory   note,  that  some  third  party,  whose  promise 

prima  facie,   they  are  personally  lia-  the   writing  does   not  purport  to  be, 

ble,  though  they  add  a  description  of  undertook  the  payment.     It  is  better 

the    character   in   which   the   note   is  that    a     careless    or    ignorant    agent 

given;    but  such  presumption  of   lia-  should  sometimes  pay  for  his  prinei- 

bility  may  be  rebutted,  as  between  the  pal,  than  to  subject  the  construction 

original  parties,  by  proof  that  the  note  of  valid  written  contracts  to  the  manl- 

was  in  fact  given  by  the  makers  as  fold     perversions,     misapprehensions, 

agents,    with   the    payee's    knowledge,  and  uncertainties  of  oral  testimony." 

Haile  v.  Pierce,  32  Md.  327 ;  McWhirt  See  also  Simpson  v.  Garland,  72  Me. 

V.  McKee,  6  Kan.  412;  Talley  v.  Bur-  40;  Mellen  v.  Moore,  68  Me.  390;  Ross 

tis,  45  Kan.  147,  25  Pac.  603 ;  Fuller-  v.  Brown,  74  Me.  352. 
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There  is  mueli  confusion  among  the  authorities  of  the  several 
States  respecting  the  admissibility  of  parol  evidence  in  such  cases, 
and  it  is,  therefore,  well  nigh  impossible  to  deduce  general  rules 
which  can  be  applied  in  all  cases.  One  rule  is  practically  of  uni- 
versal application,  and  that  is  that  where  there  is  nothing  in  the 
body  of  the  instrument  nor  attached  to  the  signatures  to  show  that 
the  promise  was  made  for  or  in  behalf  of  any  person  other  than 
the  signers,  there  can  be  no  evidence  admitted  outside  of  the  in- 
strument itself  to  show  that  it  was  the  promise  of  any  persons 

In  the  ease  of  Eendell  v.  Harriman,  Perry  Lodge  37,  F.  •&  A.  M.,"  -whieh 

75  Me.  497,  a  note  reciting,  "  For  value  did  not  recite  in  the  body  thereof  that 

received,    we    promise    to    pay,"    etc.,  it  was  for  or  on  behalf  of  such  lodge, 

and    signed   by    several    persons    who  was  held  to  be  the  personal  obligation 

designated   themselves   as   "  President  of  the  signers,  and  parol  evidence  was 

and  Directors  of  Prospect  and  Stock-  held   inadmissible   to    show   that   the 

ton  Cheese  Company,"  it  was  held  that  parties  intended  and   supposed  it  to 

there  being  nothing  in  the  body  of  the  be  the  note  of  the  lodge,  and  agreed 

note,  nor  attached  to  the  signatures,  that  such  should  be  its  effect.     Wil- 

to  show  that  the  promise  was   made  Hams  v.  Second  Nat.  Bank  of  Lafay- 

for  or  in  behalf  of  any  person  other  ette,  83  Ind.  237. 

than  the  signers,  evidence  to  show  In  the  case  of  Slawson  v.  Loring, 
that  it  was  the  promise  of  the  cheese  5  Allen  (Mass.),  340,  81  Am.  Dec. 
company  and  not  of  the  individual  750,  the  court  says :  "  The  rule  ex- 
signers  was  not  admissible.  eluding  all  parol  evidence   to   charge 

In  Illinois  it  is  said :  "  Whatever  any  person  as  principal,  not  disclosed 
may  be  the  decisions  elsewhere  on  on  the  face  of  the  note  or  draft,  rests 
analogous  questions,  the  authorities  in  on  the  principle  that  each  person  who 
this  State  are  full  to  the  point  that  a  takes  negotiable  paper  makes  a  con- 
party  will  not  be  permitted  to  show  tract  with  the  parties  on  the  face  of 
by  oral  testimony  that  his  written  the  instrument,  and  with  no  other 
agreement,     understandingly     entered  person." 

into,  was  not  in  fact  to  be  binding  A  bill   of  exchange   drawn   on   the 

upon  him.     Accordingly,   it  was  held  P.  Insurance  Company  by  their  agents, 

in  Hypes  v.  Griffin,  89  111.  134,  31  Am.  F.  &  Co.,  and  ending  thus:     "  Charge 

Eep.  71,  mainly  on  the  authority  of  the  same  to  account  of  F.  &  Co.,  agts. 

Powers  V.  Briggs,  79  111.  493,  22  Am.  P.  Ins.  Co.,"  binds  F.  &  Co.  personally 

Rep.    175,   that  where   trustees    of   a  as  drawers,  although  delivered  by  the 

church   corporation   made    a    note    in  insurance   company   to    the    payee   in 

their  individual  names,  although  they  payment  of  a  loss  on  one  of  their  poli- 

described  themselves  as  trustees  of  the  cies;   and  cannot  be  shown  by  parol 

church,  parol  evidence  was  inadmissi-  evidence  not  to  have  been  intended  by 

ble  to  show  it  was  the  intention  of  the  the  parties  to  create  a  debt  against 

parties  that  it  was  to  be  the  note  of  any  one  but  the  company.    Tucker  Mfg. 

the    church   corporation    and   not   the  Co.  v.  Fairbanks,  98  Mass.  101.     See 

note  of  the  trustees  executing  it.    The  also    Williams    v.    Robbins,    16    Gray 

principle    running   through   that    and  (Mass.),  77;  Forster  v.  Fuller,  6  Mass. 

other  cases  is  that  such  instruments  58;  Fuller  v.  Hooper,  3  Gray  (Mass.), 

will  be  construed  as  the  parties  made  334;  Davis  v.  England,  141  Mass.  587, 

them,  without  the  aid  of  extrinsic  evi-  6  N.  E.  731;   Bartlett  v.  Hawley,  120 

dence.      That    rule    of    interpretation  Mass.  92. 

would   seem  to  be  as  well  settled  in  The  following  cases  are  cited  upon 

this  State  as  any  rule  can  be."     Sean-  the   general  proposition   that  no  evi- 

lan  V.  Keith,  102  111.  634,  40  Am.  Eep.  dence  is  admissible  to  vary  the  terms 

624.  of  a  negotiable  instrument  which  upon 

In  Indiana,  a  note  signed  by  certain  its   face  purports    to   be   that  of  the 

persons  with  the  words  "  Trustees  of  signer,  notwithstanding  the  annexing 
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other  than  such  signers.^*  Nor  will  stich  evidence  be  admissible 
to  discharge  an  agent  who  signs  his  own  name  merely  to  a  nego- 
tiable instrument,  though  he  describes  himself  in  the  body  of  the 
instrument  as  the  agent  of  another.^®  As  between  the  original 
parties  and  a  bona  fide  holder  of  a  negotiable  instrument,  no 
extrinsic  evidence  is  admissible  to  show  that  some  other  person 
than  the  one  named  in  the  instrument  is  chargeable  with  the  debt  ;*" 
except,  perhaps,  in  those  cases  where  the  terms  of  the  instrument 
are  siich  as  to  suggest  that  it  was  the  intention  of  the  parties  to 
bind  some  other  person  than  the  one  named  as  maker  or  drawer.*^ 
There  are  cases,  also,  where  the  principal  has  adopted  the  agent's 
name  as  his  own,  in  which  case  extrinsic  evidence  may  be  admitted 
to  show  that  such  name  had  been  so  adopted.*^ 

to  his  signature  of  some  term  desig-  683;  Paige  v.  Stone,  10  Mete.   (Mass.) 

nating  the  fact  that  he  acted  in  a  rep-  160;  May  v.  Hewitt,  33  Ala.  161. 

resentative  capacity :     Bedell  v.  Scar-  42.  Name  of  agent  adopted  by  prin- 

lett,  75  Ga.  56;  Kenyon  v.  Williams,  cipal. —  In    Massachusetts     and    else- 

19Ind.  44;  Junge  v.  Bowman,  72  Iowa,  where,  one  may  malce   the  name  and 

648,    34    N.    W.    612;     Matthews    v.  signature  of  another  virtually  his  own, 

Dubuque  Mattress  Co.,  87  Iowa,  246,  by  using  it  or  allowing  it  to  be  used 

64  N.  W.  225,   19  L.  E.  A.  676;   Mc-  in    the    course    of    his    business;    and 

Candless  v.  Belle  Paine  Calming  Co.,  where  a  party  adopts  a  name  he  will 

78  Iowa,  161,  42  N.  W.  635,  16  Am.  be  holden  by  contracts  executed  in  such 

St.   Eep.   429;    Pentz  v.   Stanton,    10  name,  whether  the  name  so  assumed  be 

Wend.  (N.  i'.)  271;  Phelps  v.  Borland,  an  artificial  one,  or  the  proper  name  of 

30    Hun     (N.    Y.),    362;     Collins    v.  a  living  person.     In  principle  there  is 

Buckeye  State   Ins.   Co.,   17   Ohio  St.  no    difference    between    assuming    the 

215,  93  Am.  Dee.  612;  Taylor  v.  Mc-  proper   name   of   some   other   natural 

Lean,   1  McMul.    (S.  C.)    352;   Moore  person;   only  this,  that  in  the  latter 

V.  Cooper,  1  Speers   (S.  C),  87;  Bui-  case  the  proof  ought  to  be  veiy  clear 

wingle  v.  Cramer,  27  S.  C.  376,  3  S.  E.  that  the  contract  was  not  designed  to 

776;    Arnold  v.   Spague,   34  Vt.   402;  be    the     personal     contract    of     such 

Sparks  v.  Despatch  Transfer  Co.,  104  natural   person.     Pease   v.   Pease,   35 

Mo.  531,   15   S.   W.   417,   24  Am.   St.  Conn.  131,  95  Am.  Dee.  225.    See  also 

Eep.  351,  12  L.  R.  A.  714.  Barlow  v.  Congregational  Soc,  8  Allen 

38.  Babbett  V.  Young,  51  N.  Y.  238;  (Mass.),  460;  Brown  v.  Parker,  7  Al- 
Brown  v.  Parker,  7  Allen  (Mass.),  len  (Mass.),  337;  Melledge  v.  Boston 
339;  Hancock  v.  Fairfield,  30  Me.  299.  Iron  Co.,  5  Cush.  (Mass.)  158,  51  Am. 

39.  Nash  V.  Towne,  5  Wall.  (U.  S.)  Dee.  59;  Chandler  v.  Coe,  54  N.  H. 
689,  18  L.  Ed.  527;  Mann  v.  Smyser,  561;  Crocker  v.  Colwell,  46  N.  Y.  212. 
76  111.  365;  Morrell  v.  Codding,  4  Al-  The  general  rules  relating  to  ad- 
ieu (Mass.),  403;  Titus  v.  Kyle,  10  missibility  of  parol  evidence  to  vary 
Ohio  St.  444.  the  terms  of  a  negotiable  instrument 

40.  Cragin  v.  Lovell,  109  U.  S.  194,  as  stated  by  Mr.  Mechem  ir  his  work 
3  Sup.  Ct.  132,  27  L.  Ed.  903;  Pease  on  Agency  (§  443),  have  been  fre- 
V.  Pease,  35  Conn.  131,  95  Am.  frequently  quoted  by  the  courts  in 
Dec.  225 ;  De  Witt  v.  Walton,  9  N.  Y.  recent  opinions  and  are  well  worthy  of 
571;  Anderson  v.  Shoup,  17  Ohio  St.  citation  as  being  a  most  excellent  state- 
125;  Robinson  v.  Kanawha  Valley  ment  of  what  may  properly  be  de- 
Bank,  44  Ohio  St.  441,  58  Am.  Rep.  duced  from  the  weight  of  authority 
829;  Arnold  v.  Spague,  34  Vt.  409.  upon    this    perplexing   question.     We 

41.  Hood  V.  Hallenbeok,  7  Hun  (N.  take  the  liberty  of  quoting  Mr.  Me- 
Y.),  362;  Kean  v.  Davis,  21  N.  J.  L.  chem    at   length   in   this    connection: 
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d.  Signature  by  procuration;  effect  of. —  A  signature  by  "  pro- 
curation "  operates  as  notice  that  the  agent  had  but  a  limited 
authority  to  sign,  and  the  principal  is  bound  only  in  case  the  agent 
in  so  signing  acted  within  the  actual  limits  of  his  authority.**  A 
signature  by  procuration  is  a  technical  one  seldom  used  in  this 
country.  The  signature  is  ordinarily  in  the  following  form :  "A. 
(agent)  per  proc.  or  p.  p.  B.  (principal)."  It  is  notice  to  all  per- 
sons of  the  limits  of  the  agent's  authority  and  in  that  respect  differs 
somewhat  from  the  cases  of  ordinary  agency,  when  an  instrument 
is  sought  to  be  enforced  by  a  borm  fide  holder  for  value  and  without 
notice.** 

"  I.  Where  the  paper  on  its  face  is  "  c.  That  an  instrument  which  is  so 
the  undertaking  of  the  agent  only,  no  ambiguous  on  its  face  as  to  render 
reference  being  made  on  its  face  to  it  uncertain  who  was  intended  to  be 
representative  capacity,  and  where  the  bound,  was  known  to  be  the  obliga- 
paper  on  its  face  is  unmistakably  the  tion  of  the  principal, 
principal's,  parol  evidence  will  not  be  "  2.  Between  one  of  the  original  par- 
received,  in  the  one  case  to  exonerate,  ties  and  a  third  party,  such  evidence- 
and  in  the  other  to  charge  the  agent,  is  admissible   to  make  either   of  the 

"  II.  But  where  the  paper  bears  on  lines   of  proof  mentioned   above : 

its  face  some  reference  to  a.  principal,  "  a.  Where  the  third  person  is  not 

or  some  appellation  indicating  repre-  a  bona  fide  holder, 

sentative    character,   while    it    is   un-  "  6.   Where    the    instrument    bears 

doubtedly  true  that  the  mere  addition  sufficient  evidence  upon  its  face,  or  is 

of  the  words  '  agent,'  '  trustee,'  '  treas-  so  ambiguous  as  to  put  a,  reasonably 

urer,'  and  the  like,  or  the  mere  recital  prudent  man  upon  inquiry.    As  to  this; 

in   the   body  of   the   instrument   that  last  subdivision  it  may  be  said  that 

the  person  signing  is  such  agent,  treas-  the  mere  addition  of  the  word  '  agent,' 

urer  or  trustee  of  a  principal  named  or  '  trustee,'   etc.,  without  disclosing  the 

unnamed,  is,  as  has  been  said,  prima  principal,    is   not    sufficient   to    make 

facie    or    descriptio    personw    merely,  third  persons  chargeable  with  notice 

and  not  as  characterizing  the  act  as  of  any  representative  relation  of  the 

one  done  in  a  representative  capacity;  signer;  but  the  form  of  executing  may 

and  while  it  is  also  true,  as  a  general  be   such   as  to  well  awaken  the  sus- 

rule,   that   parol   evidence  is   not  ad-  picion  of  third  persons    (citing  Met- 

missible  to  exonerate  an   agent  from  calf  v.  Williams,  104  U.  S.  93;  Slaw- 

a  contract  into  which  he  has  person-  son  v.  Loring,  5  Allen   [Mass.],   340, 

ally  entered,  yet  it   is   believed  that  81  Am.  Dec.  750;  Davis  v.  Henderson, 

the   preponderance   of   authority   will  25  Miss.  549,  59  Am.  Dec.  229;  Mott 

warrant    the    statement    of    the    rule  v.  Hicks,  1  Cow.  [N.  Y.]   513,  13  Am. 

that:  Dec.  550). 

"  I.  Between  the  immediate  parties  "  III.  As  between  the  principal  and 

to  a  bill  or  note,  parol  evidence  is  ad-  the  agent,  the  more  modern  cases  hold 

missible  to  show:  that  it  is  competent  for  the  agent  to 

"  a.   That,   by  a    course   of   dealing  show    that   what   appears   to    be    the 

between  the  parties,  that  form  of  exe-  agent's  obligation  is  in  fact  the  prin- 

cution  has  become  to  be  the  recognized  cipal's." 

and  adopted  form  by  which  the  obliga-  43.  Neg.  Inst.  Law   (N.  Y.),  §  40. 

tion  of  the  principal  is  entered  into;  See    English   Bills   of   Exchange  Act, 

or  §  25. 

"  6.  That  the  instrument  was,  to  the  44.  The  rule  as  stated  in  the  text 

knowledge  of  the  parties,  intended  to  is  supported  in  the  cases  of  Attwood 

be  the  obligation  of  the  principal  and  v.  Munnings,  7  B.  &  C.  278,  4  Eng. 

not  of  the  agent,  and  that  it  was  given  Eul.   Cas.   364 ;    Stagg  v.   Elliott,    12. 

and  accepted  as  such;  C.  B.  (N.  S.)   [Eng.]  373. 
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e.  Liability  of  agent  indorsing  negotiable  paper,  or  drawing  bill 
of  exchange. —  There  is  a  clear  distinction  between  what  has  been 
said  of  the  liability  of  an  agent  who  makes  or  accepts  negotiable 
paper  in  his  own  name,  and  simply  affixes  thereto  a  word  showing 
his  representative  capacity,  without  disclosing  his  principal,  and 
one  who  indorses  a  bill  or  note,  or  draws  a  bill  in  that  form.  The 
authorities  generally  hold  that  in  the  latter  case  the  agent  is  not 
liable  where  the  principal  is  disclosed  in  the  body  of  the  instru- 
ment and  his  indorsement  passes  the  title.*''  Perhaps  the  leading 
case  on  the  effect  of  such  an  indorsement  is  that  of  Talk  v.  Moebs, 
decided  in  the  United  States  Supreme  Court,  an  extract  from 
which  is  given  in  the  note.*®     Mr.  Mechem,  in  his  work  on  Agency 

45.  Collins  v.  Buckeye  State  Ins.  greatly  protract  this  opinion,  and 
Co.,  17  Ohio  St.  255,  93  Am.  Dee.  612;  would  subserve  no  beneficial  result. 
First  Nat.  Bank  v.  Hall,  44  N.  Y.  In  all  this  vast  conflict  —  we  had  al- 
395.  most    said   anarchy  —  of   the    author- 

46.  Falk  V.  Moebs,  127  U.  S.  597,  ities  bearing  on  the  question  under 
8  Sup.  Ct.  1319,  32  L.  Bd.  266.  The  consideration,  it  is  Hot  easy  to  lay 
note  in  this  case  was  in  the  following  down  any  general  rule  on  the  sub- 
form:  ject  which  would  be  in  harmony  with 
$1  Ofil  24  ^"^    °^   them.      It    seems   to    us,    how- 

'       V>„' ,™   T\T-  I,      J         J    loan        ever,   that   the   case   of   Hitchcock   v. 

Detboit   Mch    Aug.  4    1880.        ^^.^  jog  u.   b.  416,  26  L.  Ed. 

nrfX  tTn.v'to*thl  nrlll  .fc.nZl  lO^S,  colitrols  the  case  at  bar.     Both 

promise  to  pay  to  the  order  of  tJeorge  ■       i         .  i,  •     •  i  j 

Moebs,  Sec.  &  Treas.,  ten  hundred  and  '^  7  •  ■       ■  '"^^     Principles,     and 

sixty-one  and  24/100  dollars,  at  Mer-  ^''.^  ^\"r^f  1?  *^''  *°  ^^  consistent 

chants     &     Manufacturers'     National   f'*'^  ^^f  °/.  **>«  f"™^--'  ffV.P 
T!„«i,    „„T„«   -„„.,;.,„j  tne    contention    of    the   defendant    in 

%.!™=i.?    pi.     nr.  error.     Neither  do  we  think  that  the 

PENINST7LAB  CiGAB  Co  ^^^^  ^^  Mechanics'  Bank  v.  Bank  of 

(Jeo.  Moebs,  bee.  &  ireas.  „  ,      ,  .       ,„    „,,      ,       .^t     o  \     ono 

Endorsed:      'Geo.     Moebs,     Sec.     &  Columbia,    18    Wheat      (U.    S.)     326, 

rp         ,  „  when  considered  m   the   light  of  the 

facts  upon  which  it  is  based,  in  any- 

The  question  involved,  as  stated  by  wise   conflicts   with   this   conclusion, 

the   court,  was :     "  Does   the  indorse-  We    conclude,    therefore,    that    the 

ment   on   the  .notes   involved   in   this  notes    involved    in    this    controversy, 

case,  in  terms,  purport  to  be  that  of  upon  their  face,  -are  the  notes  of  the 

the  Pennsylvania  Cigar   Co.,  or   does  corporation.     In  the  language  of  the 

it  purport  to  be  the  personal  indorse-  court   below,    they  were   "  drawn  by, 

tnent  of  Moebs  ?    In  other  words,  can  it  payable  to,  and  indorsed  by,  the  cor- 

be  clearly  ascertained  from  these  in-  poration."     There  is  no  ambiguity  in 

atruments  themselve's  who  is,  in  law,  the  indorsement,  but  on  the  contrary, 

the  indorser  of  them?    Is  the  indorse-  such  indorsement  is,  in  terms,  that  of 

ment  plain  and  clear,  or  is  it  ambig-  the  Peninsular  Cigar  Company, 

nous  1 "  This    being    true,    it    follows    that 

The  court,  after  calling  attention  in  the  court  below  was  right  in  ex- 
specific  detail  to  the  many  cases  both  eluding  from  the  jury  the  evidence 
for  and  against  the  admissibility  of  offered  to  explain  away  and  modify 
extrinsic  evidence  to  determine  the  lia-  the  terms  of  such  indorsement.  White 
bility  of  parties  who  have  made,  v.  Miners'  Nat.  Bank,  102  U.  S.  658; 
drawn,  or  indorsed  negotiable  paper,  Martin  v.  Cole,  104  U.  S.  30;  Metcalf 
said:  V.  Williams,  Id.   93." 

"Many  more   authorities  are   cited  The  case  of  Falk  v.  Moebs,  supra, 

and  might  be  dwelt  upon  ad  infinitum,  has  not  been  uniformly  approved  by 

A   discussion   of   all    of   them   would  the    courts   of   all    the    States.     The 
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(§  439),  draws  a  distinction  between  a  note  or  bill  drawn  payable 
to  an  agent  of  a  private  individual  and  indorsed  by  such,  agent,  and 
one  drawn  payable  to  an  individual  as  an  officer  of  a  corporation ; 
in  the  former  case  he  asserts  that  the  same  general  rules  apply  to 
his  liability  on  the  indorsement,  as  where  he  signs  the  bill  or  note 
in  the  same  form  as  a  maker;  while  in  the  latter  case  he  considers 
the  note  or  bill  to  be  in  reality  payable  to  the  corporation  of  which 
the  individual  payee  is  an  officer  and  regards  the  indorsement  of 
such  officer  in  the  same  way  as  an  indorsement  of  the  corporation. 
There  does  not  seem  to  be  any  valid  reason  for  this  distinction. 
The  same  reasoning  which  would  make  the  indorsement  of  an  offi- 
cer of  a  corporation  an  obligation  of  the  corporation  rather  than  of 
the  officer  would  also  make  the  indorsement  of  an  agent  of  a  pri- 
vate individual,  made  in  the  same  way,  binding  upon  the  private 
individual.  But  few  cases  can  be  cited  affecting  indorsements 
made  by  agents  of  private  individuals;*"  but  many  have  been 
reported  where  indorsements  have  been  made  by  agents  and  officers 
of  corporations.*^  The  Court  of  Appeals  of  the  State  of  ITew 
York  in  an  often-cited  case*^  has  said:     "The  indorsement  of  a 

Supreme  Court  of  Illinois,  in  the  case  enable  the  indorsee  to  maintain  an 
of  Hately  v.  Pike,  162  111.  241,  44  action  against  the  maker  in  his  own 
N.  E.  441,  expressly  dissents  from  the  name.  Chillieothe  Branch  of  State 
authority  of  that  case.  In  this  case  Bank  v.  Pox,  Fed.  .Cas.  2,683,  3 
a,  note  made  by  a  corporation,  pay-  Blatehf.  431.  See  also  Bank  of  Uni- 
able  to  "P.,  President"  (P.  being  versity  v.  Hamilton,  78  Ga.  312;  Sou- 
president  of  the  corporation)  was  held  hegan  Nat.  Bank  v.  Boardman,  46 
to  be  payable  to  P.,  the  word  Presi-  jiinn.  293,  48  N.  W.  1116. 
dent"  being  merely  descriptive;  and  j^  the  case  of  Terhune  v.  Parrott, 
an  indorsement  by  P.,  President  gg  jj.  J.  L.  16,  35  Atl.  4,  it  was 
was  held  to  be  an  indorsement  by  P.  held  that  an  indorsement  of  a  note 
individually.  There  are  other  Illi-  ;„  the  following  form:  "J.  W.  Par- 
nois  eases  to  the.  same  effect.  See  ^ott,  Prest.  of  Long  Branch  Hotel  and 
Johnson  V  Glover,  121  111.  283  12  N.  Cottage  Co.,"  imports  prima  facie  the 
E.  257;  Courtney  v.  Hogan,  93  111.  personal  liability  of  J.  W.  Parrott. 
^°i'„  T  ^v  *  T>T  ^4.  TT-  ,  Babcoek  v.  Beman,  11  N.  Y.  200; 
.  ^^-  ^'i,vTH?'^?%  °^^  ""■  "a'  Sieekman  v.  Allen,  3  E.  D.  Smith 
1  Cow  (N.  Y.)  513,  a  note  was  made  (j^  y.),  561;  Bank  of  New  York  v. 
payable   to  J     H.   or    order     and    in-  g^^.  ^^  q^j      gg  n.  Y.  619,  are  also 

f  I'f  t>,^^"'4.  f;^^';i^wn;  J^  r/  *»  the  effect  that  an  indorsement  by 
held  that  the  indorser   was   not  per-  ,        .  ^     •' 

sonally  liable,  such  an  indorsenlent  ^„P^^^°"  ^1»°  ^'g°?  ^«  .^"  «gf°t  .°'' 
being  equivalent  to  a  declaration  that  officer  of  a  corporation  with  authority- 
he  will  not  be  personally  liable.  See  ^o  to  do  will  not  personally  bind  such 
also  Bowne  v.  Douglass,  38  Barb.   (N.   agent  or  officer. 

Y  )   312  49.  Babcoek   v.    Beman,    11    N.    Y. 

48.  Indorsements  by  agents  of  corpo-  200.  The  note  in  question  in  this  case 
ration.— Where  a  note  is  indorsed  by  was  drawn  in  these  words:  "Four 
the  president  of  a  corporation  by  months  after  date  we  promise  to  pay 
signing  his  name  with  his  title  of  to  the  order  of  R.  Beman,  treas.,  five 
office,  such  indorsement  is  sufficient  hundrpd  dollars,  value  received." 
to    charge    the    corporation,    and    to   Signed  "Adam  Smith  &  Co.,"  and  in- 


yp^ 
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promissory  note  or  bill  of  exchange  effects  two  different  and  dis- 
tinct purposes.  It  is  a  present  transfer  and  assignment  of  the 
paper  to  the  indorsee,  and  an  executory  contract  by  which  the 
indorser  agrees,  upon  certain  conditions,  to  pay  the  amount  of  the 
note  or  bill  himself.  There  can  be  no  regular  indorsement  which 
does  not  ipso  facto  transfer  the  paper ;  but  it  is  not  absolutely  essen- 
tial that  it  should  also  contain  the  collateral  contract.  The  defend- 
ant in  this  case  indorsed  the  note  in  question  by  writing  his  name 
upon  it,  and  adding  the  word  '  treasurer,'  and  the  note  itself  was 
payable  to  him  with  the  addition  of  the  usual  abbreviation  of  the 
same  word.  The  answer  shows  that  the  defendant  when  he  made 
the  indorsement  was  the  treasurer  of  a  manufacturing  corporation 
and  that  this  was  known  to  the  plaintiffs,  who  received  the  note  thus 
indorsed  on  account  of  a  demand  which  they  had  against  the  cor- 
poration. The  question  is,  whether  this  was  a  qualified  indorse- 
ment, passing,  as  it  clearly  did,  the  interest  in  the  note,  but  with- 
out any  other  contract  on  the  part  of  the  corporation.  This 
question  was  decided  against  the  plaintiff  in  the  Supreme  Court 
more  than  thirty  years  ago  and  has  since  been  acquiesced  in  by  the 
profession,  and  has  been  extensively  acted  on  by  business  men." 
The  reasoning  of  the  court  in  this  case  asstimes  that  in  the  hands 
of  a  hona  fide  holder  who  took  the  same  without  notice  of  the  rela- 
tion in  which  the  indorser  stood  to  the  company  for  whom  he  acted 
as  agent,  the  note  would  be  valid  as  against  the  indorser ;  and  this 
corresponds  with  other  New  York  authorities  that  hold  the  ques- 
tion of  agency,  in  such  cases,  material  and  issuable,  and  also  the 
fact  that  the  party  taking  the  note  received  it  with  notice.^"  This 
question  has  frequently  arisen  in  connection  with  the  indorsement 
of  commercial  paper  by  bank  cashiers.  It  has  been  generally  held 
that  an  indorsement  by  or  to  a  cashier  with  the  use  of  his  name 
and  by  adding  thereto  the  word  "  cashier  "  will  bind  the  bank  or 
transfer  the  instrument  to  the  bank  where  it  is  shown  by  the  plead- 
ings and  the  proof  that  that  was  the  design  of  the  transaction  and 
the  intention  of  the  parties.''^ 

dorsed  "  E.  Beman,  Treas./'  he  being  Hall,  44  N.  Y.   395.     In  this   case  a 

known  to  the  indorsee   as  the   agent  draft  in  the  following  form:     "Three 

of   a  manufacturing   company.  months  after  date,   pay  to  the  order 

50.  Brockway  v.  Allen^  17  Wend,  of  J.  E.  Robinson,  Cashier,"  etc.,  was 
(N.  Y.)  40;  Randall  v.  Van  Vechten,  in  question.  It  was  held  the  addition 
19  Johns.  (N.  Y.)  60;  Taflft  v.  Brew-  of  the  word  "cashier"  imported  that 
ster,  9  Johns.  (N.  Y.)  334;  White  v.  the  bank  of  which  the  person  named 
Skinner,  13  Johns.    (N.  Y.),  307.  was    cashier,    was    intended    as    the 

51.  First  Nat.  Bank  of  Angelica  v.  payee;    and  that  an   indorsement  by 
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f.  Negotiable  instruments  hy  public  agents. —  As  a  general  rule, 
when  public  agents,  in  good  faith,  contract  with  parties  having 
full  knowledge  of  the  extent  of  their  authority,  or  who  have  equal 
means  of  knowledge  with  themselves,  they  do  not  become  individu- 
ally liable  unless  the  intent  to  incur  a  personal  responsibility  is 
clearly  expressed,  although  it  should  be  found  that  through  ignor- 
ance of  the  law  they  may  have  exceeded  their  authority.'*     This 


such  cashier  was  not  necessary  to  give 
title  to  the  bank. 

In  the  case  of  Bank  of  Genesee  v. 
Patchin  Bank,  19  N.  Y.  312,  8.  B. 
Stokes,  the  cashier  of  the  Patchin 
Bank,  sent  to  the  Bank  of  Gtenesee  to 
be  discounted,  a  bill  of  exchange  pay- 
able to  the  order  of  "  S.  B.  Stokes, 
Cas.,"  indorsed  by  him  with  the  same 
addition  to  his  signature  and  inclosed 
in  a  letter  dated  at  the  banking-house 
and  signed  "  S.  B.  Stokes,  Cas."  It 
was  held  that  these  circumstances  im- 
ported that  the  indorsement  was  that 
of  the  Patchin  Bank  in  the  regular 
course  of  business,  and  not  that  of 
S.  B.  Stokes,  individually.  In  Bank 
of  New  York  v.  Bank  of  Ohio,  29  N. 
Y.  619,  it  was  held  that  a  draft  drawn 
payable  to  "  D.  C.  Converse,  Esq., 
cashier,''  who  was  cashier  of  the  de- 
fendant, was  in  judgment  of  law  pay- 
able to  the  bank  of  which  he  was  the 
cashier. 

In  Watervliet  Bank  v.  White,  1 
Den.  (N.  Y.)  608,  the  indorsement  was 
in  these  words :  "  Pay  to  E.  O., 
Cashier,  or  order ; "  it  was  held  a  trans- 
fer to  the  bank  of  which  E.  0.  was  the 
cashier.  See  also  Robb  v.  Bank,  41 
Barb.  (N.  Y.)  586;  Mechanics'  Bank  v. 
White  Lead  Co.,  35  N.  Y.  505 ;  Farrar 
V.  Oilman,  19  Me.  440;  Burnham  v. 
Webster,  19  Me.  232;  Nichols  v. 
Frothingham,  45  Me.  220,  71  Am.  Dec. 
539;  Eussell  v.  Folsom,  72  Me.  436; 
Bank  v.  Wheeler,  21  Ind.  90;  Nave 
V.  Lebanon  Bank,  87  Ind.  204;  Vater 
V.  Lewis,  36  Ind.  288,  10  Am.  Rep. 
29;  Houghton  v.  First  Nat.  Bank  of 
Elkhorn,  26  Wis.  663,  7  Am.  Hep. 
107;  Kennedy  v.  Knight,  21  Wis.  345, 
94  Am.  Dec.  543;  Stamford  Bank  v. 
Ferris,  17  Conn.  268;  Collins  v.  John- 
son, 16  Ga.  458. 

Exception  to  general  rule  in  favor 
of  bank  cashiers. —  In  the  case  of  Rob- 
inson V.  Kanawha  Valley  Bank,  44 
Ohio  St.  441,  58  Am.  Rep.  829,  the 
court  said:     "We  fail  to  see  how  it 


can  make  any  difference  in  this  re- 
spect whether  the  party  signing  de- 
scribes himself  as  agent  simply,  or 
adds  the  name  of  his  principal;  In 
either  case  the  principle  upon  which 
his  liability  is  established  and  parol 
testimony  excluded  must  be  the  same; 
the  instrument  upon  its  face  is  hia 
own,  and  not  the  promise  of  his  prin- 
cipal. To  this  rule  usage  has  estab- 
lished an  apparent  exception,  in  the 
instances  where  a  bill  is  drawn  or 
accepted  by  the  cashier  of  a  bank. 
But  it  is  rather  apparent  than  real, 
since  the  custom  by  which  a  cashier 
represents  his  bank  in  such  matters, 
by  simply  signing  his  own  name,  is 
so  general  that  the  practice  has  re- 
duced the  custom  to  the  certainty  of 
law,  as  it  is  everywhere  understood 
that  in  such  cases,  whether  he  de- 
scribes himself  as  cashier  or  not,  he 
is  an  alter  ego  of  the  bank.  His  sig- 
nature is  a  recognized  mode  in  which 
a  bank  may  become  a  party  to  com- 
mercial paper;  and  the  obligation  so 
created  is  that  of  the  bank  and  not  of 
the  cashier." 

53.  Presumption  as  to  authority  of 
public  agent. —  In  the  case  of  Sanborn 
V.  Neal,  4  Minn.  126,  77  Am.  Dec.  502, 
a  note  was  executed  on  behalf  of  a 
school  district  in  form  following :  "One 
year  from  date,  we,  as  trustees  of 
school  district  No.  10,  in  Rice  Co. 
promise  to  pay,"  etc.,  and  signed  by 
the  three  trustees  with  their  individ- 
ual names  with  no  appendage  to  show 
their  representative  capacity.  The 
trustees  were  held  not  to  be  personally 
responsible.  In  the  course  of  its  opin- 
ion the  court  uses  the  following  lan- 
guage :  "  In  this  as  in  all  other  cases, 
the  intention  of  the  parties  governs, 
and  when  a  person,  known  to  be  a 
public  officer,  contracts  with  reference 
to  the  public  matters  committed  to 
his  charge,  he  is  presumed  to  act  in 
his  official  capacity  only,  although 
the  contract  may  not  in  terms  allude 


§  29.      ^Negotiable  Iststeuments  by  Public  Agents.         103 

same  rule  should  in  reason,  be  adopted  in  case  of  the  making,  draw- 
ing, accepting,  and  indorsing  of  negotiable  instruments  by  public 
agents.  The  cases  upon  this  question  are  not  all  in  favor  of  the 
application  of  this  rule  to  such  instruments,'*  although  the  weight 
of  authority  would  seem,  to  be  upon  that  side.^  Justice  Story- 
has  said :  "  The  same  principle  applies  to  cases,  where  public 
officers,  contracting  for  a  public  purpose,  afterward,  upon  a  settle- 
ment of  accounts  with  the  other  contracting  party,  strike  a  balance, 
and  in  writing  promise  to  pay  that  balance  on  a  specific  day,  sign- 
ing their  names  with  their  official  designations  annexed,  as  for 
example,  as  commissioners ;  for  such  a  written  document  is  quite 

to  the  character  in  which  he  acts,  un-  In  Wing  v.  Glick,  56  Iowa,  473,  it 
less  the  officer  by  unmistakable  Ian-  was  held  that  a  contract  containing  the 
guage,  assumes  a  personal  liability,  or  words  "  We  promise  to  pay,"  and 
is  guilty  of  fraud  or  miarepresenta-  signed  by  two  persons  describing  them- 
tion.  Being  a  public  agent  with  his  selves  respectively  as  "President 
powers  and  duties  prescribed  by  law.  School  Board  "  and  "  Secretary  School 
the  extent  of  his  powers  are  presumed  Board,"  but  which  contained  no  refer- 
to  be  as  well  known  to  all  with  whom  «nce  to  any  school  district,  was  held 
he  contracts  aa  to  himself."  to  be  the  personal  obligation  of  the 
Paraona,  in  his  work  on  Notes  and  signers,  who  could  not  show  by  parol 
Bills  (p.  122),  says:  "As  a  general  evidence  that  such  was  not  in  fact  the 
rule,  one  who  acts  profeaaedly  as  a  intention.  See  also  Fowler  v.  Atkin- 
publie  agent,  and  had  authority  so  ^o"'  ^  Minn.  579 ;  Bayliss  v.  Peterson, 
to    act,    is   not   liable,    although    the  ^^  Iowa,  279. 

public   fail  to  perform   the   contract,  ^^-  Monticello  v.  Kendall,  72   Ind. 

unless  circumstances  indicate  that  it  ^l-   37   Am.  Kep.   139;    Moral   School 

was    understood    between     him     and  Township   v.    Harrison,    74    Ind.    93; 

the  party  dealing  with  him  that  the  f ^f^^^*^.  fi=^°°^  Township  v.  Andreas, 

contract    was   made   on   his    personal  "  „„   ■         ...            ,      .              ,       ,, 

credit.     As,  for  example,  that  an  of-  .   ^he''.^  P^''^^"  ^8^"*^  ^'S^,^  »°*«  ^d^" 

fieer  charged  with  the  erection  of  some  ^°f  ^^^^"^  character  of  agents,  they  are 

public  building  induced  laborers  to  en-  "°*  Pf/°°^ll.y  Jifble     unless    at  the 

Lfre  in  it  hv  his  nersonal  nromise  *™^  °*  *^^  ™^*'  ^^^^  ^^^^  P"^^^'"  ^'^^^^ 
gage    in    ii    oy    nis    persond,i    promise    .     it    ■     x,„_j„      Thov  nrp  nnt  linhle  nn 

that   their   wages   should  be  paid  at  i?  ^''^^  ^^  ,^-  ,  \r^  ^^^  ^°^  "^""^^^  °° 

„           ,           5      1,  ii.        X     J  the  ground  that  they  have  made  pay- 

all  events,   and   whether    funds   were  ^^^«^  ^^  contracts  entered  into  subsi 

provided  or  not.     So  if  he  drew  bills  ^  ^^  ^j^^  ^^^^  ^^  ^^.^^  ^^       ^^^ 

or  gave  notes  for  the  public,  but  with  ^^^^   ^^^  ^^^^  exhausted  their  funds, 

the  same  personal  assurance,  or  guar-  j,^^  ^  p^^j^     g  ^ow.  (N.  Y.)   191. 

anty,  or  if  such   assurance   could   be  ^^  j„^^  j^  ^^^  ^^^^  ^eld,  contrary 

implied  from  the  nature  of  the  case  ^^  ^he  caae  cited  in  the  preceding  note, 

53.  Authorityto  bind  not  presumed,  that  a  note  reading,  "We,  the  under- 

—  In  the  caae  of  Cahokia  v.  Rauten-  signed  directors  of  school  district  No. 

berg,  88  111.  219,  a  note  in  the  form:  _^"  etc.,  signed  with  their  individual 

'' Ninety  days  after  date  I  promise  to  names   merely,   creates   no   individual 

pay   to   the    order,"    etc.,   and   aigned  liability  against  its  signers,  but  holds 

liy  the  persons  as  "school  truateea,"  them   only   in   their   ofScial   capacity. 

was  held  to  be  the  personal  obligation  Baker     v.     Chambles,     4     G.     Greene 

of  the  signers.     It  appeared  in   this  (Iowa),  428. 

case  that  while  the  money  borrowed  A  foreign  consul  who  draws  a  bill 

on  the  note  was  used  for  the  benefit  on  account  of  his  government  in  his 

of  the  achool  district,  the  terra  of  office  official  capacity  is  not  personally  liable 

of  the  trustees  had  expired  and  they  thereon.     Jones  v.  Le  Tombe,  3  U.  S. 

had  no  authority  to  bind  the  district.  (3  Dall.)  384,  1  L.  Ed.  647. 
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consistent  with  an  intention  not  to  incur  any  personal  responsi- 
bility; but  merely  to  apply  the  public  funds,  which  might  be  in 
their  hands  at  the  time  prescribed,  toward  the  discharge  of  the 
public  debt."  ^^ 

{  30.  Partners. 

a.  In  general;  what  constitutes  a  partnership. —  Many  of  the 
rules  applicable  to  agents  as  makers,  drawers,  acceptors,  and  in- 
dorsers  of  negotiable  paper  are  also  applicable  to  partners. 

A  partnership  exists  where  two  or  more  persons  enter  into  a 
joint  undertaking,  with  an  agreement  to  share  in  the  profits  and 
losses  of  the  business;*^  as  where  two  persons  make  a  joint  pur- 
chase for  a  particular  adventure,  upon  an  agreement  to  share 
jointly  in  the  ultimate  profit  and  loss  f  or  where  persons  become 
joint  proprietors  of  property  and  funds,  and  engage  in  a  business 
upon  a  contract  to  share  the  profits  and  losses.^  A  community  of 
interest  in  land  does  not  make  mere  partners,  nor  does  a  com- 
munity of  interest  in  personal  property.  There  must  be  some 
joint  adventure,  and  an  agreement  to  share  in  the  profit  and  loss 
of  the  undertaking.®®     As  between  the  parties  themselves,  in  order 

55.  Story  on  Agency,  §  304.  exclusive  use  and  control  of  property, 

56.  Definitions. —  In  the  English  and  is  to  receive  as  rent  therefor  a 
Partnership  Act,  1890,  a  partnership  portion  of  the  profits  arising  from  such 
is  defined  as  "  the  relation  which  sub-  use  is  not  a  partnership  contract.  Gar- 
sists  between  persons  carrying  on  a  rett  v.  Republican  Pub.  Co.,  61  Neb. 
business   in   common  with  a  view   of  541,  85  N.  W.  537. 

profit.  Community  of  interests  in  profits. 
Partnership  is  a  legal  entity  formed  not  by  way  of  compensation  for  ser- 
by  the  association  of  two  or  more  per-  vices  rendered  or  capital  loaned,  but 
sons  for  the  purpose  of  carrying  on  profits  as  such,  and  community  of  in- 
business  together  and  dividing  its  terests  in  the  property  the  subject  of 
profits  between  them.  Parsons  on  the  venture,  and  community  of  power 
Partnership,  §  1 ;  3  Kent's  Comm.  23 ;  of  management  of  such  property,  are 
New  York  (Proposed)  Civil  Code.  correct  tests  of  copartnership.  Wag- 
Partnership  is  the  relation  which  goner  v.  Bank^  43  Neb.  84,  61  N.  W. 
subsists    between    persons    who    have  933. 

agreed    to     combine     their     property.  Where  several   persons  joined  in  a 

labour  or  skill  in  some  business,  and  to  written  agreement,  each  to  pay  a  cer- 

share  the  profits  thereof  between  them,  tain  definite  sum  of  money  to  defray 

Indian  Contract  Act,  §  239.  the  expenses  of  sinking  a  gas  well,  and, 

57.  Reynolds  v.  Cleveland,  4  Cow.  in  the  event  that  gas  was  found  in  pay- 
( N.  Y. )  288 ;  Champion  v.  Bostwick,  ing  quantities,  to  share  in  the  proceeds 
18  Wend.   (N.  Y.)    175.  thereof,   if  any  there  were,   they   did 

58.  Cumpston  v.  M'Nair,  1  Wend,  not  thereby  become  partners  as  to  each 
(N.  Y. )  457;  Chase  v.  Barrett,  4  other,  since  the  agreement  did  not  con- 
Paige  (N.  Y.),  148.  stitute  such  a  community  of  profit  as 

59.  Porter  v.  McClure,  15  Wend,  to  constitute  a  partnership.  Clark  v. 
(N.  Y.)  187.  Rumsey,  59  App.  Div.  (N.  Y.)  )  435,  69 

A  contract  by  the  terms  of  which  N.  Y.  Supp.  102.  See  also  Winslow  v. 
the   owner   transfers    to    another    the    Young,  94  Me.  145,  47  Atl.  149. 
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to  constitute  a  partnership  there  must  be  a  joint  ownership  of  the 
partnership  funds,  according  to  the  intention  of  the  parties ;  and 
an  agreement,  either  express  or  implied,  to  participate  in  the 
profits  and  losses  of  the  business,  either  ratably  or  in  some  other 
proportion  agreed  upon.®**  To  constitute  a  person  a  partner  in  a 
firm  in  this  sense,  he  must  have  an  interest  in  the  stock,  with  the 
right  of  control,  and  thus  have  a  right  to  the  profits  as  the  result 
of  capital  and  industry  in  which  he  and  the  others  concerned  are 
all  interested,  and  must  be  liable  for  losses ;  for  a  mere  participa- 
tion in  the  profits  of  a  business  by  way  of  payment  for  his  labor 
and  services,  wdthout  having  any  interest  in  the  capital  stock  or 
right  to  control  the  business,  does  not  make  him  a  partner.*^ 

60.  If  one  party  furnishes  the  58  Ind.  379;  Heshion  v.  Julian,  82  Ind. 
largest  part  of  the  capitaJ,  a  store  576;  Holbrook  v.  Oberne,  56  Iowa,  324; 
and  a  clerk,  and  the  other  carries  on  Porter  v.  Curtis,  96  Iowa,  539,  65  N. 
the  business,  and  by  the  agreement  W.  824;  Dwinel  v.  Stone,  30  Me.  384; 
between  them  there  is  to  be  a  divi-  Holden  v.  French,  68  Me.  241;  Red- 
sion  of  the  profits,  this  is  a  partner-  dington  v.  Lanahan,  59  Md.  429; 
ship.  Cushman  v.  Bailey,  1  Hill  (N.  Jucfion  v.  Adams,  8  Cush.  (Mass.) 
Y.),  526.  So.  if  one  party  furnishes  556;  Emmons  v.  Westfield  Bank,  97 
the  capital  and  the  other  carries  on  Mass.  230;  Partridge  v.  Kingman,  130 
the  business  of  manufacturing,  under  Mass.  476;  Morrison  v.  Cole,  30  Mich, 
an  agreement  between  them  that  the  102;  Stockman  v.  MicheU,  109  Mich, 
first  is  to  receive  back  his  capital  and  348,  67  N.  W.  336;  Richardson  v. 
a  certain  portion  of  the  profits  made,  Hewitt,  76  N.  Y.  55;  Cassidy  v.  Hall, 
this  is  a  partnership.  Everett  v.  Cox,  97  N.  Y.  159;  Leggett  v.  Hyde,  58  N. 
5  Den.  (N.  Y.)   180.  Y.  272;  La  Flex  v.  Burss,  77  Wis.  538, 

61.  Ogden  v.  Astor,  4  Sandf.  (N.  46  N.  W.  801;  Sohns  v.  Slotcman,  85 
Y.)  311;  Cornell  v.  Redrew,  60  N.  J.  Wis.  113,  55  N.  W.  158. 

Eq.  251,  47  Atl.  56;  Leeds  v.  Town-  And  the  law  is  well  settled  that  a 
send,  89  111.  App.  646 ;  McWilliams  v.  mere  agent  or  servant  who  is  bound  to 
Elder  (La.),  27  South.  352.  obey  orders,  and  has  no  interest  in  the 

Agents  and  employees  given  shares  capital  stock,  is  not  rendered  a  partner 
of  profits. —  A  person  is  not  a  partner  even  as  to  third  persons,  merely  be- 
where  he  is  employed  as  an  agent  in  cause  he  is  to  be  compensated  for 
conducting  the  business  of  a  firm  at  his  services  by  receiving  a  share  of  the 
an  annual  salary,  with  a  stipulation  profits  which  may  arise  from  the  busi- 
that  he  is  to  receive  in  addition  ness  in  which  he  is  employed.  Burckle 
thereto  one-third  of  the  profits  of  the  v.  Eckhard,  1  Den.  (N.  Y.)  337.  On 
business,  not  being  liable  for  losses,  the  other  hand,  the  doctrine  has  been 
Vandenburgh  v.  Hull,  20  Wend.  (N.  stated  thus :  "  Traders  become  part- 
Y)  70.  See  also  Eandle  v.  State,  49  ners  between  themselves  by  a  mutual 
Ala.  14;  Wheeler  v.  Farmer,  38  Cal.  participation  of  profit  and  loss ;  but,  as 
203;  Le  Fevre  v.  Cartagino,  5  Colo,  to  third  persons,  they  are  partners  if 
564;  Loomis  v.  Marshall,  12  Conn.  70;  they  share  the  profits  of  a  concern; 
Pond  V  Cummins,  50  Conn.  372;  for  he  who  receives  a  share  of  the 
Sankey  v.  Columbus  Iron  Works,  44  profits,  receives  a  part  of  that  fund 
Ga.  228;  Thornton  v.  ^McDonald,  107  upon  which  the  creditors  of  the  eon- 
Ga.  683,  33  S.  E.  680 ;  Stevens  v.  Fan-  cern  have  a  right  to  rely  for  pay- 
cet,  24  111.  483;  Burton  v.  Goodspeed,  ment,  and  is,  therefore,  to  be  made 
69  m.  237 ;  Mayfield  v.  Turner,  180  liable  for  losses,  although  he  may  have 
HI.  332,  54  N.  E.  418;  Ellsworth  v.  expressly  stipulated  for  exemption 
Pomeroy,  26  Ind.  158:  Emmons  v.  from  them."  Dob  v.  Halsey,  18  Johns. 
Newman,  38  Ind.  372;  Keiser  v.  State,    (N.  Y.)  34,  40.    But,  as  Chief  Justice 
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As  was  said  by  Mr.  Justice  Gray  of  the  United  States  Supreme 
Court, *^  after  an  exhaustive  review  of  the  authorities,  both 
English  and  American,  relating  to  the  question  of  what  con- 
stitutes a  partnership :  "  In  the  present  state  of  the  law  upon  this 
subject,  it  may,  perhaps,  be  doubtful  whether  any  more  precise 
general  rule  can  be  laid  down  than  that  those  persons  are  partners 
who  contribute  either  property  or  money  to  carry  on  a  joint  busi- 
ness for  their  common  benefit,  and  who  own  and  share  the  profits 
thereof  in  certain  proportions.  If  they  do  this,  the  incidents  or 
consequences  follow,  that  the  acts  of  one  in  conducting  the  partner- 
ship business  are  the  acts  of  all ;  that  each  is  agent  for  the  firm 
and  for  the  other  partners;  that  each  receives  part  of  the  profits 
as  profits,  and  takes  part  of  the  fund,  to  which  the  creditors  have 
a  right  to  look  for  the  payment  of  their  debts ;  that  all  are  liable 
as  partners  on  contracts  made  by  any  of  them  with  third  persons, 
within  the  scope  of  the  partnership  business;  and  that  even  an 
express  stipulation  between  them  that  one  shall  not  be  so  liable, 
though  good  between  themselves,  is  ineffectual  as  against  third 
persons.  And  participating  in  profits  is  presumptive,  but  not  con- 
clusive evidence  of  partnership." 

To  subject  a  person  to  responsibility  as  a  partner,  for  the  acts 
of  another,  done  without  his  express  concurrence,  he  must  stand 
in  one  or  the  other  of  these  two  positions :  first,  he  must  at  the  time 
of  making  the  contract,  whether  bill,  note,  or  other  instrument, 
have  been  actually  a  partner  in  the  joint  concern;  or,  secondly, 
admitting  that  he  was  not,  he  must  have  represented  or  permitted 
himself  to  be  represented  as  such,  before  or  at  the  time  of  making 
the  contract,  either  generally  to  all  the  world,  or  to  several  individ- 
uals, or  to  the  plaintiff  in  particular,  or  to  some  person  through 
whom  he  claims.®^ 

Bronson  observes,  in  Burckle  v.  Eek-  63.  Per  Tindale,  C.  J.,  in  the  lead- 
hard,  1  Den.  (N.  Y.)  337:  "But  this  ing  English  case  of  Fox  v.  Clifton,  6 
rule  is  not  universal;  and  the  excep-  Bing.  791,  and  in  which  he  also  says: 
tion  which  will  best  reconcile  the  cases,  "  By  the  general  rule  ot  law  relating 
is  least  liable  to  abuse,  and  is  so  dis-  to  partnerships  in  trade,  each  member 
tinctly  marked  that  it  can  be  easily  of  it  is  liable  to  the  debts  and  engage- 
administered,  is  that  adopted  in  this  ments  of  the  whole  company,  con- 
State  (New  York),  which  allows  one  traeted  in  the  course  of  the  trade, 
man  to  employ  another  as  a  subordi-  This  is  a  consequence  not  confined  to 
nate  in  his  business,  and  agree  to  pay  the  law  of  this  country,  but  extending 
him  out  of  the  profits,  if  any  shall  generally  throughout  Europe:  and  it 
arise,  without  giving  the  party  em-  is  founded  partly  on  the  desire  to 
ployed  the  rights  or  subjecting  him  to  favor  commerce,  that  merchants  in 
the  liabilities  of  a  nartner."  partnership   may    obtain   more    credit 

62.  Meehan  v.  Valentine,  145  U.  S.   in  the  world,  and  more  especially  on 
611,  12  Sup.  Ct.  972,  36  L.  Ed.  836.   the  principle  that  members  of  trading 
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b.  Authority  of  one  partner  to  execute  commercial  paper  in 
name  of  firm. — As  a  reasonable  inference  from  the  principles  just 
enunciated,  the  general  rule  may  be  laid  down  that  it  is  within  the 
power  of  each  partner  in  a  trading  firm  to  bind  the  firm  by  a  note 
or  bill  made,  indorsed,  drawn,  or  accepted  by  him,  provided  such 
power  is  exercised  in  the  usual  course  and  as  a  part  of  the  usual 
routine  of  the  firm  business.**     And  even  if  the  articles  of  agree- 

partnerships    are    constituted    agents,  may,  in  like  manner,  enter  into  any 

the  one  for  the  other,  for  entering  into  contracts  or  engagements  on  behalf  of 

contracts  connected  with  the  business  the  firm   in   the   ordinary  trade   and 

and   concerns   of   the   partnership,   so  business  thereof;   as,  for  example,  by 

that  by  the  contracts  of  the  agent  all  buying,  or  selling,  or  pledging  goods, 

his  principals  are  bound.  or  by  paying,  or  receiving,  or  borrow- 

64.  Power   of  one  member  to  bind  ing  moneys,  or  by  drawing,  or  negotiat- 

firm  by  note  or  bill. —  When  one  of  a  ing,  or  indorsing,  or  accepting  bills  of 

firm  makes  a  note,  or  indorses  or  ac-  exchange   and  promissory   notes,   and 

cepts  a  bill  of  exchange  in  the  name  of  checks,  and  other  negotiable  securities, 

the  concern,  and  apparently  in  the  due  or  by  procuring  insurance  for  the  firm, 

course     of    its     business,    the    act   is  or  by  doing  any  other  acts  which  are 

deemed   that   of   the   partnership,   es-  incident  or  appropriate  to  such  trade 

pecially   where   the   bill   or   note   has  or  business,  according  to  the  common 

passed  into  the  hands  of  a  Tiona  fide  course  and  usages  thereof." 

holder.      The    person   who,    acting    in  It  is  no  defense  to  a  firm  note  to 

good  faith,  receives  a  bill  or  note  by  show  that  the  holder  knew  that  one 

indorsement  from  one  of  several  part-  member  signed  it  without  consent  of 

ners,  is   not  bound  to  apply  to  each  the  other,  provided  it  was  really  or  os- 

of  the   others  to  ascertain  if   he   as-  tensibly     given     for     firm     purposes, 

sented   to   such    indorsement;    in    the  Moflit  v.  Roche,  92  Ind.  96. 

absence  of  all  fraud  on  the  part  of  the  In   drawing   and  accepting  bills  of 

indorsee,  the   act  will  bind  the  firm,  exchange,   it  never   was   doubted   but 

Per   Lord   Ellenborough,   in   Swan   v.  that  one  partner  might  bind  the  rest. 

Steele,  7  East    (Eng.),  210.  Lord  Kenyon,  in  Harrison  v.  Jackson, 

In  the  case  of  Wilson  v.  Richards,  28  7  T.  R.  (Eng.)   207. 

Minn.  337,  a,  partner  who  had  bought  Where  a  member  of  a  firm,  who  had 

lumber  from  his  firm  gave  his  note  to  charge  of  its  financial  business,  took 

it,  and  the  firm  indorsed  the  note  and  up  firm  notes  by  giving  in  exchange 

got  it  discounted.     A  renewal  of  the  therefor  notes  of  a  third  person,  in- 

note  by  such  partner  and  indorsement  dorsed  by  him  in  the  firm  name,  which 

by  him  for  the  firm    was  held  to  be  indorsement  was  without  the  knowl- 

within  the  scope  of  his  authority,  and  edge  of  his  partner,  it  was  held  that 

not  using  the  firm  name  for  his  private  the   indorsement  was  within  the   au- 

debt.  thority  of  the  partner  making  it,  and 

Parsons,  in  his  work  on  Partnership  that  the  firm  was  liable  thereon.    Steu- 

<4th  ed.),  §  131,  says:     "It  was  es-  ben    County    Bank    v.    Alberger,    101 

tablished,   as   long    ago   as   the   reign  N.  Y.  202. 

of  William  III,  that,  '  by  the  custom  In  commercial  partnerships  a  note 

of  England,  when  there  are  two  joint  executed  by  one  member  in  the  firm 

traders,  and  one  accepts  a  bill  drawn  name  is  prima  facie  the  obligation  of 

on  them  both,  for  him  and  partner,  it  the  firm,  and  if  one  of  the  parties  seeks 

binds  both,  if  it  concerns  the  trade.'  to   avoid  its  payment,  the  burden  of 

The  same  doctrine  has   also  been  al-  proof  lies  upon  him  to  show  that  the 

ways  applied  both  to  the  making  and  note  was  given  in  a  matter  not  relat- 

to  the  indorsement  of  bills  of  exchange  ing  to  the  partnership  business,  and 

and  promissory  notes,  as  well  in  law  that,  also,  with  the  knowledge  of  the 

as  in  equity."  holder  of  the  note.     Lee  v.  First  Nat. 

Story,  in  his  work  on  Partnership  Bank,  45  Kan.  9,  25  Pae.  196. 

<  7th  ed, ) ,  §  102,  says ;    "  Bach  partner  A  managing  partner  in  control  of  the 
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ment  expressly  prohibit  one  partner  from  binding  the  firm  by 
means  of  negotiable  instruments,  a  note  executed  in  violation  of 
such  articles  will,  nevertheless,  be  valid  in  the  hands  of  a  payee 
"who  had  no  knowledge  thereof. ^^     But  if  such  payee  had  knowl- 

business  of  a  partnership  has  authority  'Kentucky. —  Judge  v.   Braswell,   la 

to  execute  and  deliver  notes  and  re-  Bush,  67,  75,  26  Am.  Kep.  185. 

new  them  as  the  business  of  the  part-  Louisiana.  —  Martin  v.    Muncy,    40 

nership  may  require.    First  Nat.  Bank  La.  Ann.  190,  3  South.  640;  Cottam  v. 

of    Mankato    v.    Grignon     (Ida.),    65  Smith,  27  La.  Ann.  128. 

Pac.   365.     See   also  Carter  v.  Steele,  Maryland. —  Porter  v.  White,  39  Md. 

83  Mo.  App.  211,  in  which  case  it  was  613. 

held  that  an  instruction  to  a  jury  to  Maine. —  Casco  Bank  v.  Hills,  16  Me. 

the  effect  that  if  a  nonsigning  part-  155;   Waldo  Bank  v.   Greely,  16  Me. 

ner  did  not  authorize  the  other  part-  419. 

ner  to  sign  a  note,  and  did  not  there-  Massachusetts. —  Richardson  v. 

after  ratify  it,  he  was  not  bound  by  it,  French,  4  Mete.    (Mass.)    577;    Smith 

was  erroneous,  where  it  appeared  that  v.  Collins,  115  Mass.  388;   Stimson  v. 

the  partnership  was  engaged  in  buy-  Whitney,  130  Mass.  591;  Shaw  v.  Mc- 

ing  and  selling,  and  was  formed  for  Gregory,  105  Mass.  96;  Fuller  v.  Per- 

that  purpose,  as  such  note  was  equally  cival,  126  Mass.  381. 

binding    on    all    the    members.      But  Michigan. —  Carrier  v.  Cameron,  31 

where  the  partnership  was  not  organ-  Mich.  473. 

ized  for  trading  purposes,  no  member  Minnesota. —  Wilson  v.  Richards,  28 

has  authority  to  bind  his  copartners  Minn.  337. 

by  a  negotiable  bill,  note,  or  acceptance  Mississippi. —  Faler    v.    Jordan,    44 

in  the  firm  name,  even  for  a  debt  which  Miss.  283 ;  Sylverstein  v.  Atkinson,  45 

the  firm  owes,  unless  he  has  express  Miss.  81. 

authority  therefor,  or  unless  the  giv-  Missouri. —  Holt  v.  Simmons,  16  Mo. 

ing  of  such  instrument  is  necessary  to  App.  97 ;  Third  Nat.  Bank  v.  Snyder, 

carry  on  the  firm  business,  or  is  usual  10  Mo.  App.  213;  Feurt  v.  Brown,  23 

in  similar  partnerships;   and  the  bur-  Mo.  App.  97. 

den  is  upon  the  holder  to  prove  such  Nebraska. —  Mace  v.  Heath,  30  Neb. 

authority,  necessity,  or  usage.     Stav-  620,  46  N.  W.  918;  Peck  v.  Tingley, 

now  V.  Kenefick,  79  Mo.  App.  41.   And  53  Neb.  171,  73  N.  W.  450. 

see   also  McManus  v.  Smith,  37   Ore.  New  Hampshire. —  Dow  v.  Moore,  47 

222,  61  Pac.  844.  N.  H.  419;  Wagner  v.  Freschl,  56  N.  H. 

The  taker  of  a  promissory  note  or  495. 

bill  of  exchange  of  a  trading  partner-  New    York. —  Wells    v.    Miller,    66 

ship  may  lawfully  presume  that  it  is  N.  Y.  255;    Steuben  County  Bank  v. 

a   firm   transaction.      Stevens   v.    Mc-  Alberger,  101  N.  Y.  202 ;  Genesee  Bank 

Lachlan,  120  Mich.  285,  79  N.  W.  627.  v.  Patchin  Bank,  13  N.  Y.  309;  Che- 

As  to  application  of  rule  generally,  mung  Canal  Bank  v.  Bradner,  44  N.  Y. 

see:  680;  Meriden  Nat.  Bank  v.  Gallaudet, 

Alabama.— Wagner  v.  Simmons,  61  120  N.  Y.  298,  24  N.  E.  994. 

Ala.  143 ;  Palmer  v.  Scott,  68  Ala.  380.  Ohio. —  Benninger  v.  Hess,  41  Ohio 

Connecticut. —  Pease     v.     Cole,     53  St.  64. 

Conn.     53 ;     Champion    v.     Mumford,  Pennsylvania. —  Hoskisson  v.  Elliott, 

Kirby,  147.  62  Pa.  St.  393;  Morehead  v.  Gilmore, 

Illinois.— Vow    v.   Phillips,   24   111.  77  Pa.  St.  118. 

249;    Silverman  v.  Chase,  90  111.  37;  Texas. —  Crozier   v.    Kirker,   4   Tex. 

Walsh  V.  Lannan,  98  111.  27,  38  Am.  252,    51     Am.    Dec.    724;    Spencer    v. 

Rep.  75;  Johnson  v.  Barry,  95  111.  483.  Jones   (Tex.  Civ.  App.),  47  S.  W.  29. 

Indiana. —  MpfBt  v.  Roche,   92  Ind.  West   Virginia. —  Michael  v.  Work- 

96;  Leffler  v.  Rice,  44  Ind.  103.  man,  5  W.  Va.  391. 

Iowa. —  Sherwood  v.  Snow,  46  Iowa,  Wisconsin. —  Morse  v.  Hagenah,  68 

481,  26  Am.  Rep.  155.  Wis.  603,  32  N.  W.  634. 

Kansas. —  Deits!  v.  Reirnier,  27  Kan.  65.  Restrictions  in  articles. —  Bates 

94;  Lindh  v.  Crowley,  29  Kan.  756.  on  Partnership  (§  322)  states  £he  fol- 
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«dge  of  the  limitations  contained  in  the  articles,  he  cannot  recover 
against  the  other  partners.***  Neither  can  a  person  in  whose  favor 
a  bill  was  drawn  recover  on  such  bill  against  partners  in  a  firm, 
where  it  appears  that  the  acceptance  is  contrary  to  an  agreement 
between  such  partners,  and  by  one  of  them  in  fraud  of  the  rest, 
although  such  drawee  was  ignorant  of  the  fraud,  unless  he  can 
show  that  he  gave  value  for  it.^^ 

c.  Presumption  in  favor  of  validity  of  partnership  paper  exe- 
cuted by  one  partner. —  The  presumption  is.  in  favor  of  the  valid- 
ity of  a  negotiable  instrument  executed,  accepted,  or  indorsed  by 
one  partner  in  the  name  of  the  firm,  in  the  ordinary  transaction  of 
the  firm's  business,  and  within  the> scope  thereof.^  Parsons  says: 
"  It  must  be  regarded  as  the  general  presumption  of  law,  that  all 
paper  upon  which  the  signature  of  the  firm  has  been  put  by  a 
partner,  is  the  paper  and  bears  the  signature  of  the  partnership ; 
and  that  all  transfers  of  such  papers  by  him  are  lawful.  This, 
therefore,  would  call  on  the  partnership  to  discharge  itself,  and, 
therefore,  would  lay  the  burden  of  proof  on  them."  *'  A  note 
given  by  one  of  several  partners  in  the  name  of  the  firm,  is  of  itself 
presumptive  evidence  of  the  existence  of  a  partnership  debt;  and 

lowing   doctrine ;      "  It   follows   from  that  stipulations  among  the  partners 

the  fact  that  the  public  judges  of  the  that  one  or  more  of  them  shall  not 

scope  of  a  partner's  powers  from  the  have  this  right  will  not  affect  third 

nature  of  the  business,  and  the  usage  parties  unless  made  known  to  them; 

of  similar   occupations,   and  the   acts  and  this  is  true  whether  all  the  part- 

and  habits   of  the  firm,   that  restric-  ners  be  known,   or   whether   some  be 

tions    contained    in    the    articles    or  unknown   and   dormant.      Parsons   on 

partnership      contract     limiting     the  Partnership   (7th  ed.),  §  132. 

powers  that  are  incident  to  the  occu-  67.  Chitty  on  Bills,  42,  43. 

pation  or  trade  do  not  affect  the   pub-  68.  Manufacturers  '  & '    Mechanics' 

lie,  who  are  not  made  aware  of  them."  Bank  v.  Winship,  5  Pick.   (Mass.)   H; 

See  also  Bloom  v.  Helm,  53  Miss.  21;  Waldo  Bank  v.   6reely,   16  Me.   419; 

Bennmger  v.  Hess,  41  Ohio  St.  64.  Barrett  v.  Swann,  17  Me.  180;  Knapp 

66.  Knowledge    of   restrictions.— If  ^  McBride,  7  Ala.  19;  Miller  v.  Hines. 

restrictions     or     limitations     on     the  ^g  q.^   jg^^ 

powers    of   the   partners     or    of  some  ^  party  may  enter  into  contracts  in 

or    one    of    them,    are    known    to    a  ^^^  ordinary  business  of  the  firm,  sell 

person,   his   attempt  to    deal   with   a  ,   ,             j      j                   i-  4.      • 

partne^  in  violation  thereof  would  be  °^  Pl^^ge  goods,  draw,  negotiate,  in- 

a  fraud  upon  or  an  invasion   of  the  ^"J-s^  <"■  ^«?«Pt  "^'"^  «'  other  negoti- 

rights  of  the  others,   and  he  will  be  «'''le  securities,  and  do  any  other  acts 

deemed  to  have  treated  with  such  part-  incident  or  appropriate  to  such  trade, 

Her  in  his  individual  capacity,  and  can-  Hoskmson  v.  Elliott,  62  Pa.  St.  393. 

not  look  to  the  partnership,  although  See  also  Hickman  v.  Kunkle,  27  Mo. 

it  received  the  benefit  of  such  dealing.  401;  Carrier  v.  Cameron,  31  Mich.  373; 

Bates  on  Partnership,  §  323.  Rocky  Mt.  Bank  v.  McCaskill,  16  Colo. 

The  power  of  each  partner  to  rut  408,  26  Pae.  821 ;   Sherwood  v.  Snow, 

the  name   of   the   firm   to   negotiable  46    Iowa,    481 ;    First   Nat.    Bank   v, 

paper  is  so  universally  implied  from  Morgan,  73  N.  Y.  593. 

the  very  existence  of  the  partnership,  69.  Parsons  on  Partnership,  8  134. 
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if  the  other  partners  seek  to  avoid  its  payment,  the  burden  of 
proof  lies  upon  them  to  show  that  the  note  was  given  in  a  matter 
not  relating  to  the  partnerstip  business,  and  that  the  payee  had 
knowledge  of  such  fact.™  The  fact  of  good  faith  between  the 
partners,  or  that  the  name  was  used  as  a  joint  undertaking  in  the 
regular  course  of  business,  is  presumed ;  that  is,  the  note  is  taken 
to  be  what  it  purports  to  be,  and  the  burden  of  proof  is  on  the 
defendants,  the  partners,  to  show  the  contrary ;  as,  for  example,  if 
the  credit  or  name  of  the  firm  was  used  by  the  signing  partner  to 
pay  his  own  debt,  or  as  an  accommodation  or  security  for  others, 
or  to  obtain  a  loan  for  himself,  or  is  for  a  purchase  or  a  purpose 
outside  the  scope  of  the  business,  this  is  a  matter  of  defense,  and 
the  burden,  therefore,  up  to  this  point  is  upon  the  partners  resist- 
ing payment  to  show  this  state  of  facts  and  the  payee's  knowledge 
of  it.^*  But  where  commercial  paper  signed  by  one  member  of  a 
firm  with  the  firm's  name  is  taken  by  a  third  person  in  payment 
of  a  debt  of  the  member  who  signs,  such  paper  will  not  be  binding 
upon  the  firm,  unless  the  third  person  is  able  to  show  that  the 
firm's  name  was  used  with  the  authority  of  the  firm,  or  that  the 
signature  was  afterward  adopted  or  ratified.''^  It  is  a  general 
doctrine  of  law  relating  to  partnership  that  every  contract  in  the 
name  of  the  firm,  in  order  to  bind  the  firm,  must  not  only  be  made 
within  the  scope  of  the  business  of  the  partnership,  but  it  must 
be  made  with  a  party  who  has  no  knowledge  or  notice  that  the  part- 
ner is  acting  in  violation  of  his  obligations  and  duties  to  the  firm, 
or  for  purposes  disapproved  of  by  the  firm,  or  in  fraud  of  the 
firm.''*     Once  having  proved  that  the  note  was  not  within  the  scope 

70.  Whittaker  v.  Brown,  16  Wend.  The  English  Partnership  Act,  1890, 
(N.  Y.)  506.  §   8,  contains  the  following:     "If  it 

A  promissory  note  made  by  one  of  has  been  agreed  between  the  partners 
two  members  of  a  firm  in  the  firm  that  any  restriction  shall  be  placed  on 
name  is  valid  against  the  firm  in  the  the  power  of  any  one  or  more  of  them 
hands  of  a  hona  fide  holder  for  value,  to  bind  the  firm,  no  act  done  in  con- 
although  not  made  in  the  partnership  travention  of  the  agreement  is  bind- 
business,  and  although  the  other  part-  ing  on  the  firm  with  respect  to  pev- 
ners  did  not  consent  to  and  did  not  sons  having  notice  of  the  agreement.'' 
know  of  the  making  of  the  note.  The  It  is  observed  by  Mr.  Lindley,  in  his 
note  is  presumptive  evidence  that  it  is  sixth  edition  of  Lindley  on  Partner- 
valid  business  paper,  and  was  given  ship,  p.  185,  that  this  section  appears 
for  a  debt  due  from  the  makers  to  the  to  have  been  intended  to  settle  a  doubt- 
payee.  First  Nat.  Bank  v.  Morgan,  ful  question  raised  by  the  dicta  of  Lord 
73  N.  Y.  593.  Ellenborough,  in  Galway  v.  Mather,  10 

71.  Bates  on  Partnership,  §  362.  East    (Eng.),   264,    and    Alderson    v. 

72.  Parsons  on  Partnership,  §  134.  Pope,  1  Campb.  (Eng.)  404.  In  the 
See   also   Homer  v.   Wood,    11   Cnsh.  former  case  Lord  Ellenborough  is  re- 

,  ( Mass. )    62.  ported  to  have  said :     "'  It  is  not  es- 

73.  Story  en  Partnership,  §  128.       sential  to  a  partnership  that  one  part- 
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of  the  partnership,  or  that  the  payee  had  knowledge  that  the  part- 
ner executing  it  was  acting  without  authority  the  presumption  of 
validity  as  to  such  payee  is  destroyed.  It  has  been  held  that  where 
a  note  has  been  made  or  indorsed  by  a  partner,  in  violation  of  hia 
duty,  if  the  holder  who  receives  it  has  been  guilty  of  gross  negli- 
gence in  receiving  it,  it  will  not  be  binding  in  bis  hands  upon  the 
partnership.'^* 

ner  should  have  power  to  draw  bills  drawn,  accepted,  or  indorsed,  by  one 

and  notes  in  the  partnership  firm  to  of    the    several    partners    during    the 

charge  the  other;  they  may  stipulate  partnership  existence,  and  in  behalf  of 

between  themselves  that   it  shall    be  the  firm,  and  it  gets  into  the  hands 

done;    and    if    third   persons,    having  of  a  iona  fide  holder,  the  partners  are 

notice  of  this,  will  take  such  a  security  liable,  though  in  truth  the  partner  ne- 

from  one  of  the  partners,  he  shall  not  gotiated  the  bill  without  the  consent 

sue  upon  it  in  breach  of  the  stipula-  of  the  partners,  and  for  his  own  par- 

tion."  ticular  benefit.     But,  in  respect  of  a 

The  doctrine   in  the  text  is  baaed  person  who  at  the  time  of  receiving 

upon    that    principle    of   the    law    of  the   bill  knew,  or  had  reason  to  be- 

agency  to  the  effect  that  if  a,  person  lieve,  that   the  partner  negotiated  it 

dealing  with  an  agent  knows  that  he  for  his  individual  advantage,  andwith- 

ia   acting  under  a   circumscribed  and  out  the  concurrence  of  his  associates, 

limited  authority  and  that  his  act  is  the  bill  is  entirely  unavailable.     The 

in  excess  of,  or  an  abuse  of  the  au-  principles    are    obvious    and    founded 

thority  actually  conferred,  then  mani-  in   general    convenience.      A    partner, 

festly  the  principal  is  not  bound,  and  strictly  speaking,  has  an  implied  au- 

it  is  immaterial  whether  the  agent  is  thority,  by  virtue  of  the  partuership 

a  general  or   special  one.     Walsh  v.  connection,  to  perform  acts  and  make 

Hartford  Fire  Ins.  Co.,  73  N.  Y.  5,  10;  contracts,   only   within  the   limits   of 

Stainer  v.  Tysen,  3  Hill  (N.  Y.),  279.  the   psjtnership   covenants.     But,    as 

See,     generally,    Knox    v.     Buffinton,  persons  dealing  with  him  cannot  al- 

50  Iowa,  320;  Bartlett  v.  Powell,  90  111.  ways  know  when  he  is  acting  within 

331;  Fuller  v.  Percival,  126  Mass.  381;  the  sphere  allotted  him,  and  when,  for 

Wilson    v.    Richards,    28    Minn.    337;  his  own  use,  those  wJio  are  not  guilty 

Stegall  V.  Coney,  49  Miss.  761;  Cargill  of  gross  negligence  and  act  bona  fide, 

v.  Corby,  15  Mo.  425;  Yeager  v.  Wal-  are  protected  in  their  contracts,  what- 

lace,  57  Pa.  St.  365 ;  Harting  v.  Hop-  ever  may  be  the  concealed  obliquity  of 

kinson,  28  Vt.  108.  his   conduct.     •     *     *     On   the    same 

Fraud  of  one  partner. —  Where  one  principle,  if  the  person  receiving  the 
partner  makes  a  negotiable  note  in  the  bill  had  knowledge  that  he  was  vio- 
name  of  the  partnership  and  disposes  lating  his  duty  to  his  partners,  yet,  if 
of  it  to  a  third  person,  who  had  knowl-  the  bill  came  bona  fide  into  the  hands 
edge  that  the  proceeds  thereof  were  to  of  a  purchaser,  he  acquires  a  right  to 
be  used  in  fraud  of  the  firm,  it  would  subject  the  partnership.  Public  con- 
not  be  binding  upon  the  firm.  Stegall  venience  demands  the  establishment  of 
v.  Coney,  49  Miss.  761;  Wright  v.  tnese  principles.  If  a  secret  fraud  of 
Brosseau,  73  111.  381 ;  Blodgett  v.  the  nature  above  mentioned  were  to  vi- 
Weed,  119  Mass.  215.  tiate  a  note  or  bill,  it  would  demand 

74.  Gross  negligence  of  payee,  etc.  inquiries  which  could  not  often  be 
—  New  York  Firemen's  Ins.  Co.  v.  made  or  satisfied,  before  either  of  them 
Bennett,  5  Conn.  574,  580,  13  Am.  could  be  safely  received,  and  would 
Dee.  109,  in  which  Homer,  C.  J.,  says :  thus  operate  as  a  pernicious  impedi- 
"  By  long-established  law  originating  ment  to  their  circulation.  But  neither 
in  the  custom  of  merchants,  a  contract  justice  nor  convenience  requires  that 
by  one  partner,  having  the  appearance  the  person  who  has  knowledge  of  the 
of  being  in  behalf  of  the  firm,  is  con-  fraud  or  is  ignorant  through  gross 
sidered  as  being  obligatory  upon  the  negligence  should  have  a  right  to  sub- 
partnership.      Whenever     a     bill     is  ject  a  partnership  by  the  contract  of 
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d.  Commercial  paper  of  trading  and  nontrading  partnerships. 
—  It  is  a  fundamental  principle  of  the  right  of  one  partner  to 
bind  the  partnership  by  contracts'  in  the  form  of  negotiable  instru- 
ments, that  such  instruments  should  be  executed  within  the  scope 
of  the  partnership  business.''*  Where  a  firm  is  not  engaged  in 
trade,  it  is  a  general  rule  that  no  implied  authority  to  execute 
negotiable  instruments  is  possessed  by  any  individual  member  of 
such  firm.''®  This  follows  from  the  fact  that  a  nontrading  part- 
nership, as  for  the  purpose  of  practicing  law,  would  not  ordinarily 
be  called  upon  to  secure  the  payment  of  its  debts  by  the  execution 
and  delivery  of  negotiable  paper,'''  and  the  binding  of  the  firm  by 


one  of  the  partners  made  for  his  own 
benefit.  If,  therefore,  at  the  time  he 
received  the  instrument  from  one  of 
the  partners,  he  knew,  or  had  reason 
to  believe,  that  it  was  in  payment  of 
the  partner's  debt,  or  for  his  own  pe- 
culiar advantage,  aside  of  the  part- 
nership benefit,  he  acquires  no  right 
by  this  attempted  prostitution  of  the 
firm.  These  principles  are  firmly  and 
universally  established  on  every  page 
of  the  law  merchant  with  respect  to 
this  subject." 

75.  Lindley  on  Partnership  (6th 
ed.),  p.  142,  where  it  is  said:  "With 
Tespect  to  partnerships  which  are  not 
trading  partnerships,  the  question 
whether  one  partner  has  any  implied 
authority  to  bind  his  copartners  by 
putting  the  name  of  the  firm  to  a  nego- 
tiable instrument,  depends  upon  the 
nature  of  the  business  of  the  partner- 
ship." 

76.  Bates  on  Partnership,  §  343. 
As  to  what  are  and  what  are  not 
trading  partnerships,  see  Bates  on 
Partnership,  §§  327-329,  and  notes. 

77.  Firms  of  attorneys. —  In  the 
ease  of  Marsh  v.  Gold,  2  Pick.  (Mass.) 
285,  a  promise  was  made  by  one  of  a 
firm  of  attorneys  to  indemnify  a  sheriff 
for  making  an  arrest  under  an  execu- 
tion, and  it  was  held  that,  while  an  at- 
torney-at-law  cannot  bind  his  copart- 
ner by  such  a  promise,  the  partnership 
is,  nevertheless,  a  circumstance,  from 
which,  with  other  circumstances,  it 
may  be  inferred  that  the  attorney  In- 
tended to  act  for  the  firm ;  and  since  il 
appeared  that  the  copartner,  subse- 
quently to  the  commitment,  adopted 
and  ratified  the  promise,  the  sheriff 
might  maintain  an  action  against  them 
jointly.      See    also    Hedley    v.    Bain- 


bridge,  3  Q.  B.  (Eng.)  316;  Levy  v. 
Pyne,  Car.  &  Marsh.  (Eng.)  453; 
Harman  v.  Johnson,  2  E.  &  B.  (Eng.) 
61.  In  the  case  of  Hedley  v.  Bain- 
bridge,  supra,  Lord  Denman,  C.  J., 
said :  "  No  doubt  a  debt  was  due  from 
the  firm;  but  it  does  not  follow  that 
one  partner  had  authority  to  give  a 
promissory  note  for  that  debt.  Part- 
ners in  trade  have  authority,  as  re- 
gards third  persons,  to  bind  the  firm 
by  bills  of  exchange;  for  it  is  in  the 
usual  course  of  mercantile  transac- 
tions so  to  do,  and  this  authority  is 
by  the  custom  and  law  of  merchants, 
which  is  part  of  the  general  law  of 
the  land.  But  the  same  reason  does 
not  apply  to  other  partnerships. 
There  is  no  custom  or  usage  that  at- 
torneys should  be  parties  to  nego- 
tiable instruments;  nor  is  it  necessary 
for  the  purposes  of  their  business." 

A  member  of  a  firm  of  attorneys  has 
no  implied  authority  to  bind  his  co- 
partners by  a  post-dated  check  drawn 
in  the  name  of  the  firm.  Forster  v. 
Mackreth,  36  L.  J.  Exch.  (Eng.)  94, 
16  L.  T.  23. 

The  business  of  attorneys  is  not 
Buch  as  to  render  it  either  necessary 
or  usual  to  draw  or  to  indorse  bills 
of  exchange,  and  therefore  a  member 
of  a  firm  of  attorneys  has  not,  as  such, 
authority  to  bind  his  firm,  either  by 
drawing  or  by  indorsing  them.  Gar- 
land V.  Jacomb,  L.  R.,  8  Exch.  (Eng.) 
216,  28  L.  T.  877,  6  Moak,  289.  See 
also  Story  on  Partnership,  §  1020/ 
Smith  V.  Sloan,  37  Wis.  285;  Rogers 
V.  Priest,  74  Wis.  538,  43  N.  W.  510. 
(In  the  latter  case  it  was  held  that  one 
partner  in  a  firm  of  attorneys  has  no 
implied  authority  to  give  a  firm  note; 
but  the  partner  giving  such  a  note,  and 


30. 


Paetneeship  Papee. 


113 


such  contracts  would  not,  under  common  usage,  be  within  the  scope 
of  the  business  for  the  transaction  of  which  the  firm  was  organized. 
In  the  absence  of  evidence  showing  usage  the  power  of  a  single 
member  of  a  firm  to  bind  the  other  members,  without  their  express 
consent,  has  been  denied  in  the  case  of  mine  prospectors,''*  quarry 
workers,^*  farmers,***  planters,*^  physicians  and  surgeons,*'  sugar 
refiners,*'  hotel-keepers.**  Partners  in  the  practice  of  medicine 
may  mutually  bind  each  other  for  all  things  properly  belonging  or 


■who  himself  received  the  money  for 
which  it  was  given,  is  estopped  to  deny 
its  validity.) 

Boirowing  money  is  no  part  of  the 
Tegular  business  of  an  attorney  and 
«ounseIor-at-law;  from  the  existence  of 
a  partnership  in  that  profession,  there- 
fore, no  authority  results  to  any  mem- 
ber of  the  firm  to  obtain  loans  on  the 
credit  of  the  firm;  and,  though  one 
may  undertake  to  pledge  the  firm  for 
a.  loan  obtained  by  him,  unless  author- 
ity is  given  by  the  express  terms  of 
the  partnership  contract,  or  may  be 
implied  from  the  general  habits  of 
the  partners, —  no  other  member  will 
be  bound  by  such  contract  without 
Ms  express  consent.  Breckinridge  v. 
Shrieve,  4  Dana  (Ky.),  375.  See  also 
Friend  v.  Daryee,  17  Fla.  116;  Bays 
V.  Connor,  105  Ind.  415. 

78.  Brown  v.  Byers,  16  Mees.  &  W. 
(Eng.)  252;  Dickinson  v.  Valpy,  10 
B.  &  C.  (Eng.)  128;  Brown  v.  Kidger, 
3  H.  &  N.    (Eng.)    853. 

79.  Thicknesse  v.  Bromilow,  2  Cr. 
&  J.  (Eng.)  425. 

80.  Firms  engaged  in  farming. —  In 
the  case  of  Ulery  v.  Ginrich,  57  111. 
'531,  it  was  held  that  while  in  the 
ease  of  eommereial  partnerships  each 
partner  may  execute  promissory  notes 
and  other  negotiable  securities,  in 
the  name  of  the  firm,  or  do  any 
other  acts  which  are  incident  or  ap- 
propriate to  such  trade  or  business, 
according  to  the  common  course  and 
usages  thereof,  yet,  where  the  part- 
nership is  organized  for  farming  pur- 
poses, the  parties  do  not,  as  incident 
therett),  possess  a  power  to  draw  or  ac- 
cept bills,  or  to  draw  or  indorse  notes 
for  the  firm.  In  such  cases  there 
must  be  some  proof  that  an  express 
authority  is  given  for  this  purpose, 
or  that  it  is  implied  by  the  usages  of 
the  business,  or  the  ordinary  exigen- 
cies   and    objects    thereof.      See    also 
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Hunt  V.  Chapin,  6  Lans.  (N.  Y.)  139; 
Greenslade  v.  Dower,  7  B.  &  C.  (Eng.) 
635. 

81.  Firms  engaged  as  planters. —  In 
the  case  of  Prince  v.  Crawford,  50 
Miss.  344,  the  court  said :  "  In  a 
planting  partnership,  there  does  not 
exist  the  implied  power  in  the  several 
members  to  borrow  money,  make  prom- 
issory notes,  draw  bills  of  exchange, 
and  thereby  bind  the  firm.  Those  who 
deal  with  an  individual  jointly  inter- 
ested with  another  in  the  cultivation 
and  production  of  agricultural  prod- 
ucts, must,  at  their  peril,  inform  them- 
selves of  the  articles  of  association, 
and  the  power  communicated  to  each 
to  bind  all.  •  •  »  The  rule  ia 
founded  in  manifest  wisdom  and  pro- 
priety. One  man  may  be  entirely  will- 
ing to  engage  with  another  in  the  cul- 
tivation of  a  farm,  on  terms  defined 
by  articles,  who  would  not  risk  his 
associate  beyond  that  special  business. 
A  landlord  might  well  agree  to  unite 
with  one  or  several  in  the  cultivation 
of  his  land,  on  joint  account,  on  spe- 
cific terms,  who  would  not  confide  to 
him,  or  those  joined  with  him,  the 
powers  implied  by  law  in  a  moie  gen- 
eral partnership." 

82.  Crosthwaite  v.  Koss,  1  Humph. 
(Tenn.)  23. 

83.  Hermanos  v.  Duvigneaud,  10  La. 
Ann.  114;  Livingston  v.  Roosevelt,  4 
Johns.  (N.  Y.)  251. 

84.  Cocke  v.  Branch  Bank  of  Mobile, 
3  Ala.  175.  The  great  changes  and 
developments  which  have  been  made 
during  recent  years  in  the  conduct  of 
the  business  of  hotel-keepers  would 
seem  to  have  modified  the  rule  as  ap- 
plied to  firms  engaged  in  such  busi- 
ness. The  nature  and  scope  of  their 
business  is  such  as  to  include  such 
firms  in  the  same  class  and  subject 
them  to  the  same  liabilities  as  trading 
firms. 


114  Paeties  and  theik  Capacity.  §  30, 

necessary  to  be  used  by  them  in  their  vocation,  such  as  medicines, 
surgical  instruments,  and  supplies  of  a  similar  nature,  but  they 
cannot  bind  each  other  by  drawing  bills,  or  making,  indorsing,  and 
issuing  notes  for  other  purposes,  or  for  raising  money,  that  not 
being  an  article  for  which  the  firm  has  any  direct  use.*"  There 
are  other  cases  to  the  effect  that  where  a  negotiable  instrument  is 
executed  by  one  partner  for  the  purchase  of  supplies  necessary  for 
a  proper  transaction  of  the  business  of  the  partnership,  the  other 
partners  will  be  bound  thereby ;  as  a  note  given  by  a  member  of  a 
law  firm  for  the  purchas'e  of  law  books,*^  and  one  given  by  a  mem- 
ber of  a  firm  of  lumber  sawyers  for  the  purchase  of  food  and 
groceries  for  the  use  of  their  employees.®^  The  courts  are  not  uni- 
formly disposed  to  favor  exceptions  similar  to  those  cited.  The 
general  doctrine  may  be  summed  up  in  the  language  of  Judge 
Lyon  in  the  case  of  Smith  v.  Sloan  :^  "  We  gather  from  all  of  the 
authorities  that  the  distinction  between  a  trading  and  a  nontrading 
partnership,  in  respect  to  the  power  of  a  partner  to  bind  his  copart- 
ner by  negotiable  instruments,  is  not  limited  to  a  mere  presump- 
tion of  such  authority  in  one  case,  and  the  absence  of  such  pre- 
sumption in  the  other ;  but  we  think  and  must  so  hold,  that  one 

85.  Firms   of   physicians. —  In    the  pendent  of  any  right  arising  from  the 

case  of  Crosthwaite  v.  Koss,  1  Humph,  partnership." 

(Tenn.)  23,  the  court  said:     "  Crosth-  86.  Miller  v.  Hines,  15  Ga.  197,  201. 

waite  and  Hartwell  were  partners  in  87.  Johnston  v.  Button,  27  Ala.  245. 

the  practice  of  physic;  this  is  an  oc-  For  similar  cases  of  notes   given  for 

eupation,  and  they  may  mutually  bind  supplies,  labor,  and  other  matters  held 

each  other  for  all  things  properly  be-  binding    upon    nontrading    firms,    see 

longing  to  or  necessary  to  be  used  by  Hickman  v.  Kunkle,  27  Mo.  401  (over- 

them  in  this  vocation.  "  *  *  But  the  ruigd  in  78  Mo.  128);  Newell  v.  Smith, 

drawing  of  bills  or  the  making  of  notes  23  Ga.  170;  Pease  v.  Cole,  33  Conn.  53, 

IS  no  more  withm  the  scope  of  their  72;  Voorhis  v.  Jones,  29  N.  J.  L.  270; 

partnership,  in  fact  not  so  much  so,"  as  Brayley  v.  Hedges,  52  Iowa,  623. 

was  the  buying  of  brandy  by  the  par-  j^  ^^e  case  of  Graves  v.  Kellenber- 

ties  in  the  sugar  refinery,  or  the  draw-  gj  j^^   gO,  it  appeared  that  two 

ing  of  the  bills  m  the  mining  company.  „g  ^^^^  partners  in  the  milling 

If  the  note  in  this  case  had  been  exe-  business,  one  owning  the  mill,  and  the 

cuted  for  anything  for  which  a  firm  of  ^^.j^^^  furnishing  the  money  for  carry- 

physicians  had  use    as  such    the  firm  j             ^    business,  but  having  no  in- 

would  have   been   bound,   though   the  .  °    .   .     ..         -n      rru     r                 -ir. 

member  who  drew  it  had  designed  at  .^'^^^^  '''^^^^  ™","-     ^he  former,  with- 

the  time  to  appropriate  it  to  his  own  «"*  ^^"^  knowledge,  consent,  or  ratifi- 

use  and  did  so,  unless  the  person  con-  nation   of    the   latter,   gave    the    firm 

tracted  with  knew  of  his  intention  at  note  to  a  third  person  for  a  lightning 

the  time.    But  money  is  not  an  article  rod  put  upon  the  mill.     It  was  held 

for   which    such   a   firm   has    use   di-  that,  the  transaction  not  being  within 

rectly,  though  it  may  indirectly,  but  the  scope  of  the  ordinary  affairs  of  the 

if   it  has,   it  must  be   raised  by   the  partnership,  the  note  was  not  binding 

individuals  comprising  the  firm,  and  upon  the  nonassenting  member  of  the 

not  by  one  member,  unless  he  is  au-  firm. 

thorized  by  the  others  so  to  do  inde-  88.  37  Wis.  285. 
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partner  in  a  nontrading  partnership  cannot  bind  his  copartner  by 
a  bill  or  note  drawn,  accepted  or  indorsed  by  him  in  the  name  of 
the  firm,  not  even  for  a  debt  which  the  firm  owes,  unless  he  have 
express  authority  therefor  from  his  copartner,  or  imlesa  the  giving 
of  such  instruments  is  necessary  to  the  carrying  on  of  the  firm 
business,  or  is  usual  in  similar  partnerships ;  and  that  the  burden 
is  upon  the  holder  of  the  note  who  sues  upon  it,  to  prove  such 
authority,  necessity,  or  usage." 

e.  Bights  of  bona  fide  holder. —  Though  a  note  be  made  by  one 
of  a  firm  in  the  firm  name,  out  of  the  usual  course  of  business,  yet 
if  it  is  signed  by  them,  or,  being  made  payable  to  them  or  order, 
it  be  indorsed  by  one  of  them  in  the  name  of  the  firm,  and  then 
discounted  or  transferred  to  a  bona  fide  holder,  all  the  partners 
are  responsible  on  the  note.**  As  has  been  said :  "  If  the  firm's 
business  is  such  that  the  making  of  any  notes  is  in  its  scope,  a 
bona  fide  buyer  can  hold  the  firm  and  need  not  inquire  whether 
the  note  was  issued  within  the  scope  of  the  business  or  not,  or 
whether  it  was  to  pay  or  secure  a  separate  debt  of  a  partner,  or  was 
for  the  accommodation  of  a  third  person,  or  for  a  loan  to  the  sign- 
ing member,  or  in  any  other  way  in  fraud  of  the  rights  of  copart- 
ners." ®"     But  in  the  hands  of  the  person  who  receives  a  note  from 

89.  Gansevoort     v.     Williams,     14  being  on  behalf  of  the  firni)  is  consid- 

Wend.    (N.  Y.)    123.     Nelson,  J.,   in  ered  the  act  of  the  rest;  and  whenever 

speaking  in  this  case  of  the  reason  for  a  bill  is  drawn,  accepted,  or  indorsed 

the  rule  holding  members   of  a  firm  by  one  of  several  partners  on  behalf 

liable  to  bona  fide  holders  of  the  firm's  of   the   firm   during    its    continuance, 

note   executed  or  indorsed  by  one  of  which  comes  into  the  hands  of  a  bona 

them,  says :     "  It  may  be  asked,  why  fide  holder,  the  partners  are  liable  to 

should  the  partners  be  bound  at  all  him,  though  in  truth  one  partner  only 

when  the  paper  is  in  fact  signed  with-  negotiated  the  bill  for  his  own  benefit, 

out  their  authority?    This  is  no  doubt  without    the   consent    of    the    eopart- 

against  general  principles,  and  involves  ners."     See  also  Rich  v.  Davis,  4  Cal. 

the  injustice  of  subjecting  a  person  to  22;    Freeman   v.    Ross,    15    Ga.    252; 

answer  for  an  act  of  another  to  which  Wright  v.  Brosseau,  73  111.  381 ;  Waldo 

he   never   expressly   or   impliedly   as-  Bank  v.  Lambert,  16  Me.  416 ;  Blodgett 

sented.     The  answer  is  founded  upon  v.  Weed,  119  Mass.  215;  Boyd  v.  Mc- 

the  law  merchant.     By  entering  into  Cann,  10  Md.  118;  Central  Nat.  Bank 

the    partnership,    each    reposes    confi-  v.    Frye,   148    Mass.   498;    Nichols   v. 

dence  in  the  other,  and  constitutes  him  kSober,  38  Mich.  678 ;   Bloom  v.  Helm, 

a  general  agent  as  to  all  the  partner-  53  Miss.  21 ;   Atlantic   State  Bank  v. 

ship  concerns;   and  the  inconvenience  Savery,  82  N.  Y.  291;  Evans  v.  Wells, 

to  commerce,  if  it  were  necessary  that  22  Wend.   (N.  Y.)   324;  Stall  v.  Cats- 

the    actual    consent    of    each    partner  kill   Bank,    18   Wend.     (N.   Y.)    466; 

should  be  obtained,  or  that  it  should  Morehead  v.  Gilmore    77  Pa.  St.  118, 

be    ascertained    that    the    transaction  18  Am.  Rep.  435;  Sedgwick  v.  Lewis, 

was  not  for  the  benefit  of  the  firm  in  70  Pa.   St.  217;    Duncan  v.   Clark,  2 

the  ordinary  transaction  of  their  busi-  Rich.   (S.  C.)  587;  Roth  v.  Colvin,  32 

ness,  suggested  the  rule  that  the  act  Vt.   125. 

of  one,  when  it  has  the  appearance  of  90.  Bates  on  Partnership,  §  352. 
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the  hands  of  the  partner  making  or  indorsing  it,  with  knowledge 
that  it  is  given  or  indorsed  for  his  private  debt,  or  in  a  transaction 
■unconnected  with  the  partnersihip  business,  it  is  not  binding  on  the 
firm.*^  But  if  a  note  is  transferred  before  maturity,  and  in  the 
usual  course  of  business,  the  firm  becomes  liable,  on  the  principle 
that  being  negotiable  paper,  and  having  been  made  or  indorsed  by- 
one  who  prima  facie  had  the  authority  to  do  the  act,  a  recovery 
thereon  is  not  to  be  defeated,  when  the  action  is  brought  in  the 
name  of  the  holder  who  has  received  the  same  for  value,  and  in 
good  f aith.^  Though  this  rule  is  partly  founded  on  public  policy, 
it  is  supported  by  justice  and  good  sense ;  if  one  of  two  innocent 
parties  must  suffer,  the  loss  should  fall  upon  the  one  who  by  his 
own  acts  has  made  it  possible  for  the  guilty  person  to  commit  the 
fraud.*'  This  doctrine  does  not  protect  the  holder  of  a  note  of  a 
nontrading  partnership;  the  partner  signing  the  note  having  no 


91.  Foot  V.  Sabin,  19  Johns.  (N. 
Y.)  154;  Dob  v.  Halsey,  16  Johns. 
(N.  Y.)  34,  38,  in  which  Spencer,  J., 
said :  "  This  court  has  decided,  in  sev- 
eral cases,  that  where  a  note  is  given 
in  the  name  of  a  firm,  by  one  of  the 
partners,  for  the  private  debt  of  such 
partner,  and  known  to  be  so  by  the 
person  taking  the  note,  the  other  part- 
ners are  not  bound  by  such  note,  un- 
less they  have  been  previously  con- 
sulted and  consent  to  the  transac- 
tion." Citing  Livingston  v.  Hartie,  2 
Cai.  (N.  Y.)  246;  Lansing  v.  Gaine, 
2  Johns.  (N.  Y.)  300;  Livingston  v. 
Eoosevelt,  4  Johns.   {N.  Y.)   251. 

93.  Swan  v.  Steele,  7  East  (Eng.), 
210. 

Where  a  note  has  been  indorsed  or 
signed  with  the  firm  name  by  a  part- 
ner without  authority,  a  bona  fide 
holder  who  has  taken  it  without  no- 
tice, either  from  the  paper  itself,  or 
from  evidence  aliunde,  that  the  in- 
dorsement or  signing  was  for  accom- 
modation or  by  way  of  guaranty  or 
suretyship,  may  enforce  it  against  the 
firm.  Whaley  v.  Moody,  2  Humph. 
(Tenn. )  495;  Austin  v.  Vandermark, 
4  Hill  (N.  Y.),  259;  Waldo  Bank  v. 
Lambert,  16  Me.  416.  If  the  holder 
had  good  reason  to  believe  that  the 
transaction  was  authorized  by  the 
firm,  he  will  be  protected.  Long  v. 
Carter,  3  Ired.  (S.  C.)  238.  For  un- 
less there  is  something  on  the  face  of 
the  paper  or  in  the  circumstances  to 


warn  the  holder  that  the  indorsement 
or  signing  was  by  way  of  accommoda- 
tion, guaranty,  or  suretyship,  he  has 
a  right  to  assume  that  it  was  in  the 
usual  course  of  partnership  business. 
Adams  v.  Ruggles,  17  Kan.  237;  Blod- 
gett  V.  Weed,  119  Mass.  215;  Wagner 
V.  Freschl,  56  N.  H.  495. 

In  Fi-eeman's  Nat.  Bank  v.  Savery, 
127  Mass.  75,  Law,  the  maker  of  the 
note,  made  it  payable  to  the  firm  of 
C.  F.  Parker  &  Co.,  of  which  he  was  a 
member,  and  the  name  of  that  firm 
was  indorsed  thereon  by  De  Merritt, 
another  member  of  the  firm.  The  name 
of  the  firm  of  John  Savery's  Sons  was 
without  authority  indorsed  on  the  note 
by  Law,  of  which  firm  he  was  also  a 
member.  The  note  was  discounted  at 
the  bank  by  De  Merritt,  who  was 
known  by  the  oflSeers  of  the  bank  to  be 
a  member  of  the  firm  of  C.  F.  Parker 
&  Co.  It  was  held  that  there  was  no 
notice  to  the  bank  that  Savery  Sons 
were  accommodation  indorsers  and 
sureties.  And  the  court  remarked  that 
"  a  suspicion  that  there  is  a  defect  of 
title  or  a  knowledge  of  circumstances 
which  might  excite  suspicion  in  the 
mind  of  a  cautious  person,  or  even 
gross  negligence,  not  amounting  to  evi- 
dence of  fraud  or  bad  faith,  will  not 
defeat  the  title  of  the  purchaser." 

93.  Edwards  on  Bills  and  Notes, 
p.  103,  note;  Bates  on  Partnership, 
i  352. 
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apparent  authority  to  bind  the  firm,  the  payee  has  no  claim  or  title 
that  will  be  binding  upon  the  other  members  of  the  partnership; 
the  payee  cannot,  in  such  a  case,  convey  a  better  title  than  he  had, 
and  it  is  the  duty  of  the  purchaser  to  inquire  as  to  whether  the 
nature  of  the  business  transacted  by  the  firm  is  such  as  will  war- 
rant the  issue  of  commercial  paper  by  them;  if  such  purchaser 
makes  no  such  inquiry  he  will  be  legally  presumed  to  have  knowl- 
edge of  the  nature  of  the  partnership,  and  he  cannot  recover  of  the 
firm."* 

In  determining  the  question  as  to  who  are  hona  fide  holders  of 
partnership  notes  many  of  the  rules  applicable  to  ordinary  com- 
mercial paper  are  applicable.^'  As,  where  the  holder  had  no 
knowledge  of  the  fact  that  the  partner  issuing  the  instrument  had 
no  authority  to  bind  the  firm,  if  such  holder  could,  by  the  exercise 
of  proper  diligence,  have  ascertained  the  lack  of  authority  he  will 
not  be  regarded  as  a  bona  fide  holder. ^^  It  has  been  held,  however, 
that  a  knowledge  of  circumstances  which  might  excite  suspicion  in 
the  mind  of  a  cautious  person,  or  even  gross  negligence,  not 
amounting  to  evidence  of  fraud  or  bad  faith,  will  not  defeat  the 


94.  Holders  of  paper  of  nontrading 
firms. —  A  partner  in  a  nontrading 
partnership  has  prima  facie  no  au- 
thority to  render  his  copartners  liable 
by  signing  bills  in  the  partnership 
name.  The  holder  must  show  author- 
ity, actual  or  ostensible.  Chalmers  on 
Bills  of  Exchange  (5th  ed.),  p.  69.  See 
also  Pease  v.  Cole,  53  Conn.  53;  Dear- 
dorf  v.  Thaeher,  78  Mo.  128,  47  Am. 
Eep.  95;  Levi  v.  Latham,  15  Neb.  509', 
19  N.  W.  460,  48  Am.  Rep.  361. 

In  noncommercial  partnerships,  one 
who  seeks  to  hold  the  firm  bound  upon 
a  contract  made  by  a  single  member 
must  be  able  to  show  either  express 
authority,  or  that  such  is  the  custom 
and  usage  of  that  particular  branch 
of  business  in  which  the  firm  is  en- 
gaged, or  such  facts  as  will  warrant 
the  conclusion  that  the  partner  had 
been  invested  by  his  copartners  with 
the  requisite  authority,  the  distinction 
being  that  in  commercial  partnerships 
the  extent  of  a  partner's  power  to 
bind  the  firm  is  a  question  of  law, 
while  the  power  of  a  partner  in  a  non- 
commercial firm  to  bind  his  copartner 
is  a  question  of  fact.  Judge  v.  Bras- 
well,  13  Bush  (Ky.),  69,  26  Am.  Rep. 
185. 


In  the  ease  of  Hotchkiss  v.  English, 
4  Hun  (N.  Y.),  369,  the  defendant  E. 
entered  into  an  agreement  with  the 
defendant  P.,  by  which  P.  was  to  sell 
the  rights  to  a  patent  owned  by  E. 
It  also  provided  that  notes  should  be 
taken  payable  to  the  order  of  E.  &  P., 
and  authorized  P.  to  sign  the  name, 
if  necessary,  of  E.  &  P.  in  transact- 
ing the  business  or  anything  incident 
thereto,  and  for  the  purpose  of  con- 
verting such  notes  into  cash  or  other 
securities.  P.,  without  any  considera- 
tion, indorsed  a  note  of  a  third  person 
with  the  name  of  E.  &  P.,  intending 
thereby  to  defraud  E.  The  plaintiff 
purchased  the  note  for  full  value,  in 
good  faith,  and  before  maturity.  E. 
&  P.  had  never  held  themselves  out 
as  partners,  nor  did  the  plaintiff  know 
of  the  agreement  entered  into  between 
them  at  the  time  of  purchasing  the 
note.  It  was  held  that  the  agreement 
did  not  authorize  P.  to  indorse  the 
note  in  E.'s  name,  and  that  the  latter 
was  not  liable  thereon. 

95.  See  post,  chap.  IV. 

96.  See  New  York  Firemen's  Ins. 
Co.  V.  Bennett,  5  Conn.  574,  13  Am. 
Dee.  109. 
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title  of  a  purchaser.*^  The  paper  may  by  its  form  or  the  maimer 
in  which  it  is  signed  or  indorsed  convey  information  that  it  was 
not  signed  by  a  partner  under  a  power  to  bind  the  firm,  as  where 
it  is  stated  that  the  firm  are  sureties,  or  the  position  of  the  firm 
name  is  such  that  it  shows  that  it  is  not  in  the  chain  of  title;  in 
such  cases  purchasers  cannot  be  deemed  innocent  holders.^ 

f .  Signing  firm  name  for  accommodation  or  security. —  It  is  no 
part  of  the  business  of  a  partnership  to  loan  its  credit  as  a  surety 
or  for  the  accommodation  of  others.  No  authority  of  that  kind 
arises  out  of  the  partnership  relation,  and  the  signature  of  a  firm 
to  commercial  paper  given  for  such  a  purpose,  made  by  one  of  the 


97.  Freeman's  Nat.  Bank  v.  Savery, 
127  Mass.  75 ;  Stimson  v.  Whitney,  130 
Mass.  591,  595. 

In  the  case  of  Nichols  v.  Sober,  38 
Mieh.  678,  681,  the  court  said:  "The 
law  has  always  been  solicitous  to  ex- 
clude any  rules  calculated  to  hinder 
the  free  circulation  of  mercantile  paper 
having  legitimate  inception,  as  in  this 
case,  and  it  is  settled  in  this  State 
that  a  transferee  cannot  be  deprived  of 
his  right  as  a  bona  fide  holder  in  this 
class  of  cases  except  upon  evidenqe 
sufficient  to  show  his  participation  in 
the  fraud,  or  equivalent  misconduct  of 
the  party  who  transfers  to  him."  Cit- 
ing Miller  v.  Finley,  26  MicK.  249; 
Tupper  V.  Kilduff,  26  Mich.  394;  Car- 
rier V.  Cameron,  31  Mieh.  373;  Crom- 
well V.  County  of  Sac,  96  U.  S.  51. 

98.  When  purchasers  not  deemed 
bona  fide. —  In  the  leading  New  York 
case  of  Foot  v.  Sabin,  19  Johns.  (N. 
Y. )  154,  a  note  was  signed  by  Holmes, 
as  principal,  and  by  Wilson,  with  the 
name  of  the  firm  of  "  Wilson  &  Foot, 
as  sureties."  The  court  said :  ''  The 
principle  established  is  this,  that  where 
a  note  is  given  in  the  name  of  a  firm, 
by  one  of  the  partners,  for  the  private 
debt  of  such  partner,  and  known  to 
be  so  by  the  person  taking  the  note, 
the  other  partner  is  not  bound,  unless 
he  has  been  previously  consulted,  and 
has  consented  to  the  transaction;  and 
then  the  burden  of  the  proof,  that 
the  partner  who  did  not  sign  the 
note,  consented  to  be  bound,  is  thrown 
on  the  creditor.  The  same  principle 
applies  with  greater  force,  when  one 
of  the  partners  becomes  security  for 
another  person,  and  attempts  to  bind 
his  copartners.    The  creditor  is  aware 


that  he  is  pledging  the  partnership 
responsibility  in  a  matter  no  wise  con- 
nected with  the  partnership  business; 
and  that  is  a  fraud  on  such  of  the 
parties  as  do  not  assent  expressly  that 
the  firm  shall  be  bound."  See  also 
Rollins  V.  Stevens,  31  Me.  454;  Na- 
tional Security  Bank  v.  McDonald, 
127  Mass.  82;  Stall  v.  Catskill  Bank, 
18  Wend.  (N.  Y.)  466,  478;  Hendrie 
V.  Berkowitz,  37  Cal.  113. 

In  the  case  of  National  Bank  v.  Law, 
127  Mass.  72,  a  partner  made  a  note 
and  indorsed  it  in  the  firm's  name 
above  the  name  of  the  payee.  The 
court  said :  "  In  the  present  case  the 
defendant's  name  being  on  the  back 
of  the  note  above  that  of  the  payee's, 
it  was  apparent  upon  the  note  itself, 
read  in  the  light  of  the  statute  (Stat. 
Mass.  1874,  chap.  404),  which  every 
one  was  bound  to  know,  that  the  lia- 
bility of  the  partnership  was  but  con- 
ditional and  secondary,  and  therefore 
that,  prima  facie  at  least,  their  signa- 
ture was  affixed  for  the  accommoda- 
tion of  the  maker." 

But  in  the  case  of  Eedlon  v.  Church- 
ill, 73  Me.  146,  it  was  held  that  when 
a  member  of  a  firm  makes  his  indi- 
vidual note  payable  to  his  own  order 
and  indorses  thereon  his  own  name 
and  the  name  of  his  firm,  and  receives 
and  appropriates  the  proceeds  thereof 
to  his  own  use,  the  firm  will  be  liable 
therefor,  being  duly  notified,  to  an 
indorsee,  who  in  good  faith,  for  an 
adequate  consideration,  purchased  the 
same  before  maturity,  ignorant  of  all 
the  circumstances  affecting  its  valid- 
ity. The  form  of  the  note  is  not  notice 
that  it  was  given  for  the  maker's  ac- 
commodation and  in  fraud  of  the  firm. 
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members,  without  the  authority  or  consent  of  the  others,  will  not 
bind  the  firm,  and  the  holder  of  such  paper,  who  knows  or  should 
know  the  purposes  for  which  it  was  given,  cannot  recover  of  the 
firm,**  although  the  member  who  so  uses  the  firm's  name  is  liable 
thereon  as  though  he  had  signed  with  his  individual  name.*  The 
legal  presumption  is  against  the  authority  of  a  partner  to  bind  his 
partnership  for  such  purposes;^  but  this  presumption  may  be  re- 


99.  England. —  Crawford  v.  Stir- 
ling, 4  Esp.  207;  Duncan  v.  Lowndea, 
3  Campb.  478;  Brettel  v.  Williams,  4 
Exch.  623;  Hazleham  v.  Young,  5 
Q.  B.  833. 

Alabama. — ^Mauldin  v.  Branch  Bank, 
2  Ala.  502;  Lang  v.  Waring,  17  Ala. 
145;  Tallmadge  v.  Milliken,  119  Ala. 
40,  24  South.  843. 

California. —  Hendrie  v.  Berkowitz, 
37  Cal.  113. 

Connecticut. —  Firemen's  Ins.  Co.  v. 
Bennett,  5  Conn.  57,  13  Am.  Dee.  109; 
Mix  V.  Muzzy,  28  Conn.  186. 

Delaware. —  Mayberry  v.  Bainton,  2 
Harr.  24. 

Georgia. —  Wingate  v.  Atlanta  Nat. 
Bank,  95  Ga.  1,  22  S.  E.  37. 

Illinois. —  Spurck  v.  Leonard,  9  111. 
App.  174;  Marsh  v.  Thompson  Nat. 
Bank,  2  111.  App.  217. 

Indiana. —  Beach  v.  State  Bank,  2 
Ind.  488. 

Iowa. — ^Whitmore  v.  Adams,  17  Iowa, 
667;  Clark  v.  Hyman,  55  Iowa,  14. 

Kansas. —  Silvers  v.  Fosters,  9  Kan. 
66. 

Kentucky. —  Chenowith  v.  Chamber- 
lain, 6  B.  Mon.  60. 

Maine. —  Rollins  v.  Stevens,  31  Me. 
454;  Darling  v.  March,  22  Me.  184; 
Eedlon  v.  Churchill,  73  Me.  146,  40 
Am.  Rep.  345. 

Massachusetts. — Sweetser  v.  French, 
2  Gush.  (Mass.)  309,  48  Am.  Dec. 
666;  Butterfield  v.  Hemsley,  12  Gray 
(Mass.),  226;  National  Bank  v.  Law, 
127  Mass.  172. 

Michigan. —  HeflFron  v.  Hanaford,  40 
Mich.  305;  Moynahan  v.  Hanaford,  42 
Mich.  329,  3  N.  W.  944. 

Minnesota. — Selden  v.  Bank  of  Com- 
merce, 3  Minn.  166;  Osborne  v.  Stone, 
30  Minn.  25,  13  N.  W.  922;  Osborne  v. 
Thompson,  35  Minn.  229,  28  N.  W. 
260. 

Mississippi. —  Silverstein  v.  Atkin- 
son, 45  Miss.  81 ;  Bloom  v.  Helm,  53 
Miss.  21. 


2feiv  Hampshire. —  K.idder  v.  Page, 
48  N.  H.  380. 

New  York. — ^Livingston  v.  Roosevelt, 
4  Johns.  251;  Foot  v.  Sabin,  19  Johns. 
154;  Laverty  v.  Burr,  1  Wend.  529; 
Boyd  V.  Plumb,  7  Wend.  309 ;  Mercein 
V.  Andrus,  10  Wend.  461;  Wilson  v. 
Williams,  14  Wend.  146,  28  Am.  Dec. 
518;  Gansevoort  v.  Williams,  14  Wend. 
133;  Butler  v.  Stocking,  8  N.  Y.  408; 
Chemung  Canal  Bank  v.  Bradner,  44 
N.  Y.  680;  Atlantic  State  Bank  v. 
Savery,  82  N.  Y.  291. 

Ohio. — Smith  v.  Loring,  2  Ohio,  440 ; 
Gano  V.  Samuel,  14  Ohio,  592. 

Pennsylvania. — ^McQuewans  v.  Ham- 
lin, 35  Pa.  St.  517 ;  Kaiser  v.  Fendrick, 
98  Pa.  St.  528;  Shaaber  v.  Bushong, 
105  Pa.  St.  514. 

Tennessee. —  Whaley  v.  Moody,  2 
Humphr.  495;  Bank  of  Tennessee  v. 
Safferrans,  3  Humph.  597;  Pooley  v. 
Whitmore,  10  Heisk.  629,  27  Am.  Rep. 
733. 

Vermont. —  Green  v.  Burton,  59  Vt. 
423. 

West  Virginia. — ^Tompkins  v.  Wood- 
ward, 5  W.  Va.  216. 

Wisconsi/n. —  Avery  v.  Rowell,  59 
Wis.  82,  17  N.  W.  875. 

1.  Myatts  V.  Bell,  41  Ala.  222,  232; 
First  Nat.  Bank  v.  Carpenter,  34  Iowa, 
433;  Silvers  v.  Foster,  9  Kan.  56; 
Wiggin  V.  Lewis,  12  CuSh.  (Mass.) 
486;  Brown  v.  Broach,  52  Miss.  536; 
Ferguson  v.  Thacher,  79  Mo.  511;  Mer- 
chant V.  Belding,  49  How.  Pr.  (N.Y.) 
344;  Stiles  v.  Meyer,  64  Barb.  (N.  Y.) 
77 ;  Avery  v.  Rowell,  59  Wis.  82. 

2.  Parsons  on  Partnership  (4thed.), 
§  143. 

Presumption  against  authority  to 
bind  firm. —  Chancellor  Walworth  said, 
in  the  case  of  Stall  v.  Catskill  Bank, 
18  Wend.  (N.  Y.  466,  477;  "The prin- 
ciple of  the  cases  referred  to  is  this: 
that  it  is  no  part  of  the  ordinary  busi- 
ness of  a  mercantile  firm  to  make  or 
indorse  notes  as  sureties  for  third  per- 
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butted  either  by  direct  evidence  of  authority  granted  by  the  other 
partners,  or  by  usage  or  frequent  recognition  of  such  signature,  or 
such  other  similar  facts  as  would  satisfy  a  jury  that  the  signature 


Bons,  or  to  pay  the  private  debts  of  the 
individual  partners,  and  of  course 
there  is  no  implied  authority  for  one 
member  to  indorse  or  a£Sx  the  name 
of  the  firm  to  negotiable  paper,  in 
which  the  partnership  has  no  inter- 
est, for  such  purposes.  If^  therefore, 
it  appears  upon  the  face  of  the  paper 
that  the  partnership  name  is  signed 
as  a  mere  surety  for  some  other  per- 
son, the  party  who  takes  the  note 
from  such  person  has  actual  notice  of 
the  fact  that  it  is  not  signed  in  the 
ordinary  course  of  partnership  busi- 
ness. He  must,  therefore,  at  his  peril, 
make  the  necessary  inquiries,  and  as- 
certain that  there  was  some  special  au- 
thority for  one  partner  to  sign  the 
partnership  name  as  such  surety, 
either  express  or  implied.  So,  if  the 
drawer  of  a  note  carries  it  to  a  bank 
to  get  it  discounted  on  his  own  ac- 
count, or  transfers  it  to  a  third  person 
with  the  name  of  the  firm  indorsed 
thereon,  the  transactioB  on  its  face 
shows  that  it  is  a  mere  accommoda- 
tion indorsement,  or  the  note  would 
not  be  in  the  hands  of  the  drawer; 
and  the  bank  or  person  who  receives 
it  from  the  drawer,  being  thus  charge- 
able with  the  notice  that  the  firm  are 
mere  sureties  of  the  drawer,  and  that 
it  has  not  passed  through  their  hands 
in  the  ordinary  course  of  partnership 
business,  the  members  of  the  firm  who 
have  been  made  sureties,  without  their 
consent,  are  not  liable  to  such  holder 
of  the  note." 

The  case  of  Livingston  v.  Roosevelt, 
4  Johns.  (N.  Y.)  251,  established  the 
principle  in  New  York,  which  has  been 
confirmed  in  other  States,  that  one 
partner  has  not  an  implied  power  to 
bind  the  firm  in  any  engagements 
which  are  unconnected  with,  and  for- 
eign to,  the  partnership,  and  that 
when  a  third  person  deals  with  one  of 
the  partners,  in  a  matter  not  within 
the  scope  of  the  partnership,  though 
that  partner  himself  will  be  bound, 
the  firm  will  not  be,  without  affirma- 
tive consent  of  the  other  members. 
1  Am.  Lead.  Cas.  (5th  ed.).  Vol.  I, 
p.  545.  See  Walcott  v.  Canfield,  3 
Conn.  194,  198;  Cocke  v.  Bank  of  Mo- 
bile, 3  Ala.  175 ;  Croughton  v.  Forrest, 


17  Mo.  131;  Eastman  v.  Cooper,  15. 
Pick.   (Mass.)   276,  290. 

Accommodation  paper;  proof. —  If  a 
party  takes  negotiable  paper  made,  ac- 
cepted, or  indorsed  by  one  of  the  part- 
ners in  the  partnership  name,  know- 
ing that  the  name  of  the  firm  was 
signed  or  indorsed  only  for  the  ac- 
commodation of  a  third  person  or  firm, 
or  by  way  of  surety  for  them,  the 
creditor  cannot  charge  the  other  mem- 
bers of  the  firm,  unless  he  proves  that 
they  have  assented  to  the  transaction ; 
and  this,  whether  money  is  advanced, 
or  other  new  considerations  intervene, 
at  the  time,  or  not,  and  whether  the 
fact  of  the  paper,  being  but  a  secu- 
rity be  apparent  on  the  face  of  the 
instrument,  or  implied  in  the  nature 
of  the  transaction,  or  expressly  com- 
municated to  the  creditor.  1  Am.  Lead. 
Cas.  (5th  ed.)  560  [*455],  citing  Foot 
V.  Sabin,  19  Johns.  (N.  Y.)  154;  Lav- 
erty  v.  Burr,  1  Wend.  (N.  Y.)  529; 
Austin  V.  Vandermark,  4  Hill  (N.  Y.), 
260;  Bank  of  Vergennes  v.  Cameron,  7 
Barb.  (N.  Y.)  144,  150;  Chenowith  v. 
Chamberlain,  6  B.  Mon.  (Ky.)  60; 
Whaley  v.  Moody,  2  Humph.  (Tenn.) 
495;  Bank  of  Tennessee  v.  Saffarrans, 

3  Humph.  (Tenn.)  597;  Hibler  v.  De 
Forrest,  6  Ala.  93 ;  Lang  v.  Waring,  17 
Ala.  145.  But  an  accommodation  note> 
in  the  hands  of  a  bona  fide  holder  for 
value,  who  took  it  without  notice,  ex- 
press or  implied,  of  the  purpose  for 
which  it  was  issued,  will  be  binding 
upon  the  firm.    Austin  v.  Vandermark, 

4  Hill  (N.  Y.),  260,  261;  Waldo  ±iank 
V.  Lumbert,  16  Me.  416;  Parker  v. 
Burgis,  5  R.  I.  280.  An  authority  to 
draw  or  indorse  for  accommodation 
may  sometimes  be  implied  from  a  gen- 
eral course  of  dealing,  as  where  it  is 
the  usual  practice  of  the  firm,  or  of  a 
partner,  to  indorse  for  the  accommoda- 
tion of  another  house.  Bank  of  Ken- 
tucky V.  Brooking,  2  Litt.  (Ky.)  41, 
45;  Svveetser  v.  French,  2  Cush.. 
(Mass.)   310,  315. 

Presumption  against  the  authority 
to  issue  accommodation  paper  does 
not  arise  where  such  paper  is  really 
issued  for  the  benefit  of  the  firm  in 
whose  name  it  issued,  and  for  the 
purpose   of   raising  money  for  them. 
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was  for  tlie  partnership  and  by  its  authority.^  In  speaking  of  tha 
burden  of  proof  in  such  cases  it  has  been  said:  "  The  holder, 
suing  on  a  note  signed  by  one  of  a  concern  in  the  firm  name,  proves 

the  traneaetion  being  in  fact  an  ex-  that  the  other  members  of  the  firm 
change  with  another  firm  of  bills  or  knew  that  William  was  using  the  firm 
acceptances  for  the  benefit  of  both  name  in  this  manner,  although  they 
firms;  in  such  a  case  it  has  been  held  had  no  knowledge  of  the  amount  in- 
that  an  accommodation  bill  made  or  volved.  They  occasionally  remon- 
accepted  by  one  partner  in  the  name  strated  with  him,  but  the  practice 
of  the  firm  is  binding  upon  the  firm,  continued.  Letters  were  written  to 
Gano  V.  Samuel,  14  Ohio,  592.  certain  individuals  stating  that  Wil- 

3.  Rebuttal  of  presumption. — ^Where  liam  had  no  authority  to  bind  the 
one  member  of  a  firm  was  in  the  gen-  firm  by  his  signature  of  the  firm's 
eral  habit  of  indorsing  at  bank  in  the  name  to  such  paper.  But  no  public 
name  of  the  firm,  and  with  the  knowl-  notice  to  that  effect  was  made.  Noth- 
edge  of  the  firm  for  the  accommoda-  ing  was  apparently  done  by  the  other 
tion  of  third  persons,  such  general  members  of  the  firm  except  to  ex- 
course  of  dealing  would  be  sufficient  postulate  with  William  and  accept  his 
evidence  of  authority  from  all  the  promises  not  to  do  so  any  more,  even 
members  of  the  firm,  and  all  would  be  after  they  knew  he  had  systematically 
bound.  Bank  of  Tennessee  v.  Saffar-  violated  previous  promises  to  the  same 
rans,  3  Humph.  (Tenn.)  597.  See  effect.  The  court  said:  "The  testi- 
also  Darling  v.  March,  22  Me.  184,  mony,  which  came  mainly  from  Abijah 
188;  Gansevoort  V.  Williams,  14  Wend,  and  Orren  Weston,  who  were  inter- 
(N.  Y.)   133,  139.  ested  witnesses,  presented  a  singular 

In  Early  v.  Reed,  6  Hill  (N.  Y.),  12,  state  of  facts,  as  the  jury  might  have 
it  was  held  that  the  fact  of  one  part-  found.  For  about  ten  years  two  mem- 
ner  having  repeatedly  indorsed  the  bers  of  the  firm  of  Weston  Brothers 
name  of  the  firm  by  way  of  accommo-  knew  that  the  third  was  constantly 
dation,  without  the  knowledge  and  using  the  firm  name  for  the  accommo- 
assent  of  the  other  partner,  was  not  dation' of  friends.  Having  the  power 
sufficient  evidence  to  show  an  author-  to  prevent  it  they  tooK  no  effective 
ity  to  sign  the  name  of  the  firm  to  steps  to  do  so,  but  let  the  public  run 
such  paper  as  surety,  the  two  contracts  the  risk  of  loss  through  his  indorsing 
being  materially  different.  in  the  name   of   the  firm.     They  re- 

Proof  in  rebuttal  of  presumption. — •  peatedly  remonstrated  with  him  in 
In  the  case  of  Bank  of  Monongahela  private,  and  he  always  promised  to 
Valley  v.  Weston,  159  N.  Y.  202,  54  stop,  but  never  kept  his  promise,  and 
N.  E.  40,  it  appeared  that  the  firm  they  had  reason  to  believe  not  only 
of  Weston  Brothers,  composed  of  that  he  did  not  intend  to  keep  it,  but 
Abijah,  Orren  and  William  W.  Wes-  that  he  knew  that  they  did  not  ex- 
ton,  was  organized  about  1853,  and  pect  him  to  keep  it.  If,  upon  the  first 
did  a  large  and  prosperous  lumbering  discovery,  they  had  warned  him,  and 
business  at  Weston's  Mills,  N.  Y.,  he  had  not  only  promised,  but  had  also 
until  dissolved  in  January,  1892.  The  lived  up  to  his  promise,  no  question 
business  was  managed  by  William  W.  of  fact  would  have  arisen. 
Weston,  the  other  partners  residing  "  Perhaps  there  might  be  more  lati- 
at  a  distance  from  Weston's  Mills,  tude  than  this  without  presenting  a 
William  signed  checks,  indorsed  notes,  question  of  fact,  but  a  systematic  and 
and  used  the  firm  name  in  the  trans-  persistent  course  of  conduct,  known  to 
action  of  business  for  the  firm,  and  as  the  defendants,  calls  in  question  their 
early  as  1882  he  began  to  use  the  good  faith.  They  had  no  right  to  as- 
firm  name  in  indorsing  accommoda-  sume  that  William  would  do  other- 
tion  notes  for  his  friends.  He  did  wise  in  the  future  than  he  had  in 
not  simply  indorse  at  rare  intervals,  the  past.  If  a  son  should  forge  his 
but  made  it  a  practice,  and  continued  father's  name,  to  his  knowledge,  for 
it  for  ten  years,  until  the  dissolution  a  series  of  years,  mere  private  expostu- 
of  the  firm,  and  even  for  a,  year  or  lation  would  not  save  the  father  from 
two  after  that.    The  evidence  showed  liability.     It  would  be  necessary  for 
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first  the  existence  of  the  copartnership  and  that  the  signature  is  in 
the  handwriting  of  one  of  the  partners ;  if  nothing  further  is  shown 
the  plaintiff  is  entitled  to  recover.  But  if  the  defendants  here 
take  up  the  case  and  prove  that  the  note  was  signed  and  delivered 
to  the  holder  as  accoimnodation  paper,  they  establish  a  defense  to 
the  note ;  and  the  plaintiff,  in  order  to  recover,  must  then  show  that 
the  note  was  executed  with  the  consent  of  the  other  members  of  the 
concern,  or  that  he  is  a  hona  fide  holder  of  the  note."  * 

Where  commercial  paper  is  signed  or  indorsed  by  one  partner 
with  the  firm's  name,  as  a  surety  or  for  the  accommodation  of  third 
persons,  without  the  knowledge  of  the  other  partners,  but  with  the 
knowledge\of  such  third  persons  that  the  name  of  the  firm  as  so 
used  was  without  authority,  it  is  a  fraud  upon  the  firm,  and  has 


him  to  take  some  public  action  for 
the  protection  of  innocent  persona. 
Weed  V.  Carpenter,  4  Wend.  (N.  Y.) 
219,  and  10  Wend.  (N.  Y.)  404.  If 
Abijah  and  Orren  Weston,  knowing 
that  the  public  was  liable  to  be  injured, 
preferred  that  William  should  keep  on 
indorsing  rather  than  disgrace  him  by 
exposure,  they  must  take  the  conse- 
quences, for  the  sanctity  of  commercial 
paper  and  respect  for  the  rights  of 
third  persons  will  not  permit  the  busi- 
ness community  to  be  imposed  upon  by 
their  negligence  if  a  jury  finds,  under 
all  the  circumstances,  that  the  negli- 
gence was  so  persistent  as  to  amount 
to  ratification.  Failing  to  stop  him,  or 
to  give  notice  of  any  kind, .  after  re- 
peated ofifenses,  is  evidence  of  acquies- 
cence in  and  ratification  of  his  course. 
They  cannot  rest  upon  their  objections 
and  his  promises,  under  the  facts  dis- 
closed, without  subjecting  their  sood 
faith  to  the  scrutiny  of  a  jury.  Resist- 
ance inay  be  so  feeble  as  to  be  evidence 
of  acquiescence,  and  persistent  acquiesc- 
ence is  evidence  of  implied  consent. 
They  knew  that  it  did  no  good  to 
talk  to  him  upon  the  subject,  and  that 
outside  parties  were  liable  to  be  vic- 
timized by  their  failure  to  act.  If 
they  had  not  given  him  six  months' 
time  in  the  spring  of  1891,  the  plain- 
tiff could  not  have  acquired  the  paper 
in  suit.  If  they  meant  what  they  said, 
why  did  they  not  act  accordingly? 
Did  not  mere  remonstrance  finally  be- 
come submission?  Did  they  not  en- 
courage him  to  continue?  Did  not 
both  his  course  and  theirs  lead  him  to 
understand  that  if  he  continued  to  do 


in  the  future  what  he  had  repeatedly 
done  in  the  past,  to  their  knowledge, 
it  would  meet  with  the  same  treatment 
only  in  the  future  that  it  had  in  the 
past?  When  they  threatened  dissolu- 
tion or  exposure  if  he  indorsed  without 
authority  again,  why  did  they  not  keep 
their  word  if  they  were  sincere?  Why 
did  they  have  the  same  stereoiyped 
conversation  every  few  months,  for 
year  after  year,  accept  the  same  prom- 
ise and  condone  its  violation,  with 
unvarying  regularity,  if  they  were  act- 
ing in  good  faith?  Did  they  prefer 
that  innocent  persons  should  suffer 
loss  rather  than  hurt  their  brother's 
feelings?  Did  they  keep  silent  when 
it  was  their  duty  to  speak?  Were 
they  making  evidence  to  protect  them- 
selves if  William  finally  went  too  far 
and  they  concluded  to  repudiate? 
Was  their  story,  as  a  whole,  probable, 
and  was  the  jury  bound  to  believe 
it?  These  inquiries,  which  bear  upon 
the  main  question  of  good  faith,  ac- 
quiescence and  ratification,  were  for 
the  consideration  of  the  jury,  and  we 
think  the  trial  court  erred  in  not  sub- 
mitting the  case  to  them  for  considera- 
tion. Juries  have  a  right  to  look  be- 
tween the  lines  of  the  evidence  and  in- 
fer what  a  man's  intention  was  from 
his  conduct,  beyond  the  positive  testi- 
mony in  a  case."  See  also  on  this 
question  Second  Nat.  Bank  v.  Weston, 

161  N.  Y.  520,  55  N.  E.  1080;  Citizens' 
Nat.  Bank  v.  Weston,  162  N.  Y.  113, 
56  N.  E.  494. 

4.  Edwards    on    Bills    and    Notes, 
p.  105 ;  Citizens'  Nat.  Bank  v.  Weston, 

162  N.  Y.  113,  56  N.  E.  494. 
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been  so  regarded  in  the  English  courts,  where  they  put  the  defense 
of  the  partnership  upon  the  distinct  ground  of  fraud,  committed 
upon  it  by  the  signing  member  and  the  holder  of  the  jjaper.'  In 
this  country  the  defense,  for  the  most  part,  is  placed  upon  the 
;ground  of  a  want  of  authority;  and  it  is  enough  in  the  first 
instance  for  the  firm  to  show  that  the  instrument  was  given  and 
received  as  accommodation  paper." 

When  a  note  or  other  negotiable  paper  is  made  or  indorsed  in 
the  name  of  the  firm  for  the  accommodation  of  other  parties,  and 
negotiated  or  transferred  to  one  who  has  no  knowledge  of  the  cir- 
cumstances, it  is  as  has  been  said,  no  defense  for  the  other  party 
to  allege  that  it  waa  made  or  indorsed  out  of  the  usual  course  of 
business,  or  without  authority.''  But  the  rule  is  subject  to  this 
qualification :  if  the  firm  proves  that  it  was  made  or  indorsed  as 
accommodation  paper,  the  holder  will  then  be  required  to  show  that 
he  received  it  bona  fide,  and  for  a  valuable  consideration.*  Receiv- 
ing it  as  security  is  not,  but  receiving  it  in  discharge  of  a  prece- 
dent debt,  is  receiving  it  for  value.® 

g.  Negotiable  paper  in  payment  of  individual  debts  of  partner. 
— A  partner  cannot  use  the  credit  of  his  firm  for  the  payment  of 
his  individual  debts  without  the  consent  of  the  other  partners;  a 
note  or  other  commercial  paper  executed  by  a  partner  in  the  name 
of  the  firm  for  such  a  purpose  will  not  bind  the  firm,  in  the  hands 
of  the  payee,  or  any  other  person,  except  a  bona  fide  indorsee.^* 

5.  Hope  V.  Cust)  1  Bast  (Eng.),  and  requests  a  bank  to  place  the  pro- 
52,  8  Ves.  (Eng.)  544;  Ridley  v.  Tay-  ceeds  of  the  note,  after  discount,  to 
lor,  13  East  (Eng.),  175;  Green  v.  his  personal  credit  on  its  books,  the 
Deakin,  2  Stark.    (Eng.)    347.  bank  thereby  has  notice  of  such  facts 

6.  See  cases  cited  in  preceding  as  puts  it  on  inquiry,  and  prevents  it 
notes.  becoming  a  bona  fide  holder,  in  case 

7.  Bank  of  Rochester  v.  Monteath,  such  indorsement  is  unauthorized. 
1  Den.  (N.  Y.)  402;  Livingston  v.  Brown  v.  Petit,  178  Pa.  St.  17,  35  Atl. 
Roosevelt,  4  Johns.  (N.  Y.)  251;  Gano  865,  56  Am.  St.  Rep.  742. 

V.  Samuel,  14  Ohio,  592.  Where  a  note  is  given  in  the  name 

8.  BauK  of  St.  Albans  v.  Gilliland,  of  the  firm  by  one  of  the  partners  for 
23  Wend.  (N.  Y. )  311.  the  private  debt  of  such  partner,  and 

9.  In  the  case  of  Bank  of  St.  Al-  known  to  be  so  by  the  person  taking 
bans  V.  Gilliland,  supra,  it  was  held  me  note,  the  other  partners  are  not 
that  receiving  a  note  for  a  precedent  bound  by  such  note  unless  they  have 
debt  is  receiving  it  for  value  within  been  previously  consulted  and  consent 
the  law  merchant,  if  it  be  taken  in  to  the  transaction.  Dob  v.  Halsey, 
satisfaction  of  such  precedent  debt  16  Johns.  (N.  Y.)  38,  8  Am.  Dec.  293; 
and  the  indebtedness  he  canceled.  Livingston  v.  Hartie,  2  Johns.  (N.  Y.) 

10.  Credit  of  firm  used  for  private  300,  3  Am.  Dec.  422;  Livingston  v. 
debts. —  If  one  member  of  a  partner-  Roosevelt,  4  Johns.  (N.  Y.)  251,  4 
ship  makes  a  note  in  his  own  name    Am.  Dec.  273. 

payable  to  the  order  of  his  firm,  in-        See,  generajlly,   on  this  proposition 
dorses  the  name  of  such  firm  thereon,   the  following  cases: 
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Suet  a  note  is  a  gross  fraud  on  the  copartners."  The  partner- 
ship name  affixed  to  a  negotiable  instrument  is  prima  facie  evi- 
dence of  a  partnership  obligation,  the  presumption  of  law  being 
that  an  instrument  so  drawn  or  indorsed  is  given  for  a  partnership 
debt,  and  the  plaintiff  is  not  required  to  show,  in  the  first  instance, 
that  it  was  given  in  a  partnership  transaction.^^  But  if  it  be 
shown  on  the  defense,  that  the  instrument  was  given  by  one  part- 
ner for  his  private  debt,  and  was  taken  by  the  plaintiff  with  knowl- 
edge of  that  fact,  it  isf  then  incumbent  on  the  plaintiff  to  show  that 
such  instriunent  was  given  with  the  previous  authority  or  subse- 
quent consent  of  the  other  partners.-'*  If  this  be  not  shown  the 
plaintiff  cannot  recover.  The  consent  of  the  partners  need  not  be 
express,  but  may  be  implied  from  the  facts  and  circumstances  of 
the  case,  upon  sufficient  evidence.^* 

h.  Partnership  paper  in  name  of  individual  members. —  Where 
the  members  of  a  copartnership  agree  that  the  business  of  the  con- 
cern shall  be  carried  on  by  and  in  the  name  of  one  of  the  copart- 
ners, such  name,  for  the  purposes  of  the  business  of  the  firm,  is  its 
partnership  name,  and  by  it  the  several  members  of  the  firm  are 
bound.^"    And  where  a  partnership  business  is  so  conducted  in  the 

Alaiama. —  Scott  v.  Dansby,  12  Ala.  Pennsylvania. — Clay  v.  Cottrell,  18 

714.  Pa.   St.   408;    Porter   v.   Gunnison,    2 

Florida. —  Lamier  v.  MoCabe,  2  Fla.  Grant's  Cas.   297;    Miller   v.   Consoii- 

32,  48  Am.  Dee.  173.  dated  Bank,  48  Pa.   St.   514,  88  Am. 

Georgia. —  Freeman  v.  Ross,  15  Ga.  Dec.  475. 

252.  Texas. — Van  Alstyne  v.  Bertrand,  15 

IlUnois. —  Wittram  v.  Van  Wormer,  Tex.   177. 

44  111.  525.  11.  Bates  on  Partnership,  §  347. 

Indiana. —  Taylor      v.      Hillyer,      3  12.  Doty  v.   Bates,    11   Johns.    (N. 

Blackf.  433,  26  Am.  Dee.  430;   Hick-  Y.)    544,    546;    Vallett  v.    Parker,   6 

man  v.  Eeinking,  6  Blackf.  387.  Wend.   (N.  Y.)  615,  619;  Waldo  Bank 

Massachusetts. —  Flagg    v.    Upham,  v.    Greely,    16    Me.    419 ;    Barrett   v. 

10  Pick.  147 ;  Adams  Bank  V.  Jones,  16  Swan,    17    Me.    180;    Jones   v.    Rives, 

Pick.  574.  3  Ala.  11;  Knapf  v.  McBride,  7  Ala, 

Michigan. —  Roberts    v.    Pepple,    56  20,  27 ;  McMulIer  v.  McKenzie,  2  Iowa, 

Mich.  367.  369. 

Mississippi. —  Robinson    v.    Aldrich,  13.  Lansing  v.  Gaine,  2  Johns.   (N, 

34  Miss.  352.  Y.)  300,  305;  Dob  v.  Halsey,  16  Johns 

Missouri. —  Ferguson  v.  Thacher,  79  (N.  Y.)  34,  38;  Chazowines  v.  Ed- 
Mo.  511.  wards,  3  Pick.   (Mass.)   5,  10;  Daven- 

New      Hampshire. —  Davennort      v.  port  v.    Runlett,   3   N.   H.    386,   391; 

Runlett,    3    N.    H.    386;    Williams   v.  Lanier  v.  McCabe,  2  Fla.  32,  48  Am, 

Gilchrist,   11  N.   H.  535.  Dec.  173. 

New  York.—  Gale  'v.  Miller,  54  N.  14.  Jones    v.    Booth,    10    Vt.    268 

Y.    536;    Rust   V.   Hauselt,    41   N.    Y.  Hamilton    v.    Summers,    12    B.    Mon. 

Super.  Ct.  467;   s.  c,  76  N.  Y.  614;  (Ky.)    11;  Bank  of  Rochester  v.  Mon- 

Atlantic    State    Bank   v.    Savery,    82  teath,   1   Den.    (N.  Y.)    402,   43   Am, 

N.  Y.  291.  Dec.  681. 

Ohio. —  Himelright    v.    Johnson,   40  15.  Where  persons  are  doing  busi 

Ohio  St.  40.  ness   under  the   partnership  name  of 


§30. 


Partnership  Paper  iisr  Name  of  Member. 


125 


name  of  one  of  its  members,  and  he  indorses  notes  and  bills  in  his 
own  name  the  firm  is  liable  thereon,  if  he  procures  them  to  be  dis- 
counted as  the  paper  of  the  concern;  and  his  representations,  as 
well  as  his  acts,  are  binding  upon  his  copartners.^®  Presump- 
tively, however,  commercial  paper  signed  in  the  name  of  one  part- 
ner, notwithstanding  the  fact  that  it  is  the  name  under  which  the 
firm  is  transacting  business,  is  the  obligation  of  the  partner  who 
signs,  especially  where  it  appears  that  such  partner  is  also  engaged 
in  business  for  himself.-^^  Where  a  partnership  business  is  done 
in  the  name  of  an  individual  member  of  the  firm,  the  burden  is 
upon  one,  seeking  to  charge  the  copartnership  upon  a  note  given 
for  money  loaned,  executed  in  the  name  of  such  individual  member, 


one  of  them,  all  of  the  partners  are 
liable  on  notes  signed  by  the  partner 
in  ■whose  name  the  business  is  trans- 
acted. Moore  v.  Williams  (Tex.  Civ. 
App.),  62  S.  W.  977.  Ordinarily  where 
a  note  is  made  in  the  name  of  one 
partner,  which  is  not  that  of  the 
partnership,  it  is  not  binding  upon  the 
partnership;  but  when  the  obligation 
was  incurred  for  the  benefit  of  the 
partnership  and  upon  its  credit,  the 
note  will  be  deemed  collateral  to  the 
original  debt,  for  which  the  partner- 
ship is  liable.  Fair  v.  Citizens'  State 
Bank  (Kan.  App.),  59  Pac.  43. 

A  member  of  a  firm,  who  usually 
attended  to  the  firm's  contracts  for 
loans,  having  agreed  to  borrow  a 
sum  of  money  of  plaintiff  for  the  firm, 
made  his  individual  note  therefor, 
and  indorsed  upon  it  the  name  of 
the  firm.  The  money  received  upon 
the  note  was  placed  by  the  maker 
to  his  private  account,  but  it  did  not 
appear  that  this  was  known  to  the 
plaintiff;  it  was  held  that  the  note 
bound  all  the  members  of  the  firm. 
Reed  v.  Bacon,  175  Mass.  407,  56  N.  E. 
716. 

It  is  said  in  Lindley  on  Partnership 
(6th  ed.),  192:  "Again,  persons  may 
carry  on  business  in  partnership  in 
the  name  of  one  of  themselves,  and 
if  they  do  they  expose  themselves  to 
serious  liability.  Prima  facie  his  ac- 
ceptance will  bind  them,  even  al- 
though dishonestly  given.  At  the 
same  time  if  they  can  show  that  he 
gave  the  bills  as  his  own  and  not  as 
the  bills  of  the  firm,  they  will  not  be 
liable  even  to  a  bona  fide  holder  for 
value.    This  was  decided  by  the  Court 


of  Appeal  in  The  Yorkshire  Banking 
Co.  V.  Beaton,  5  C.  P.  D.  (Eng.)  109, 
in  which  the  law  on  this  subject  will 
be  found  exhaustively  examined.  In 
that  case  an  accommodation  accept- 
ance given  by  one  partner  in  his  own 
name  was  held  not  binding  on  his 
donuant  partner,  as  the  acceptance 
was  not  intended  to  bind  him,  and 
was,  in  truth,  a  private  transaction, 
and  was  not  entered  in  the  books  of 
the  firm.  The  fact  that  the  plaintiffs 
took  the  bill  as  the  bill  of  the  persons, 
whoever  they  were,  who  might  be  as- 
sociated with  the  partner  whose  name 
was  on  the  bill,  was  held  immaterial. 
The  plaintiffs  never  knew  of  or  gave 
credit  to  any  one  else."  See  also  the 
following  English  cases:  Nicholson  v. 
Ricketts,  2  E.  &  E.  497;  Miles'  Claim, 
9  Ch.  635. 

16.  U.  S.  Bank  v.  Binney,  5  Mason 
(U.  S.),  176,  5  Pet.  (U.  S.)  529; 
Manufacturers,  etc..  Bank  v.  Winship, 
5  Pick.  (Mass.)  11;  Mifiain  v.  Smith, 
17  Serg.  &  R.  (Pa.)  165;  Scott  v. 
Colmesnil,  7  J.  J.  Marsh.   (Ky.)   416. 

17.  Strauss  v.  Waldo,  25  Ga.  641; 
Buckner  v.  Lee,  8  Ga.  285;  Mercan- 
tile Bank  v.  Cox,  38  Me.  500;  National 
Bank  v.  Ingraham,  58  Barb.  (N.  Y.) 
290;  Williams  v.  Gillies,  75  N.  Y.  197; 
U.  S.  Bank  v.  Binney,  5  Mason  (U. 
S.),  176.  In  the  last  case  it  was  held 
that,  where  a  firm  business  has  been 
carried  on  in  the  name  of  one  part- 
ner, indorsements  in  the  name  of  such 
partner  will  only  bind  the  firm  where 
they  were  received  as  its  indorsements 
upon  a  representation  to  that  effect, 
and  were  made  in  the  firm  name. 
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to  show  that  the  money  was  borrowed  for  or  appropriated  to  the 
use  of  the  firm,  or  at  least  that  the  name  was  in  fact  used  to  denote 
the  firm.i« 

i.  Commercial  paper  given  by  partner  for  use  of  firm,. — ^As  a 
general  rule  it  may  be  stated  that  if  money  is  borrowed,  or  goods 
bought,  or  any  other  contract  is  made  by  one  partner  upon  his  own 
exclusive  credit,  he  alone  is  liable  therefor;  and  the  partnership, 
although  the  money,  property,  or  other  contract  is  for  their  proper 
use  and  benefit,  or  is  applied  thereto,  will  in  no  manner  be  liable 
therefor.^®  If  money  is  loaned  to  a  firm  on  the  sole  credit  of  one 
of  its  members,  and  a  note  is  given  therefor  signed  by  such  member, 
the  obligation  is  that  of  the  individtial  member  and  not  that  of 
the  firm,  and  the  fact  that  the  proceeds  thereof  are  used  for  the 
benefit  of  the  firm  is  not  material.^*    If  it  can  be  shown  that  the 

18.  Gemon  v.  Hoyt,  90  N.  Y.  631.  that  the  note  had  been  given  for  the 
In  the  case  of  Manufacturers'  Bank  v.  use  of  the  firm  at  the  manufactory, 
Winship,  5  Pick.  (Mass.)  11,  16  Am.  the  partners  in  that  concern  would 
Dec.  369,  the  court  said:  "The  rule  be  liable.  ,But  the  case  at  bar  was 
that  a  note  or  draft  given  in  a  part-  left  without  any  evidence  upon  that 
nership  name  shall,  in  the  hands  of  point,  and  the  direction  of  the  chief 
an  innocent  holder,  be  prima  facie  justice  seems  to  have  been  perfectly 
considered  as  having  issued  for  the  correct,  that  the  burden  of  proof  was 
partnership  account,  must  be  confined  upon  the  plaintiffs.  The  partners  are 
to  cases  where  the  signatures  or  either  not  to  be  charged,  unless  upon  their 
circumstances  indicate  a  partnership  contract,  and  no  recovery  is  to  be  had 
concern.  In  such  cases  the  burden  of  against  them,  so  long  as  it  remains 
proof  would  rest  upon  the  defendants,  doubtful  whether  they  have  or  have 
They  might  show  that  the  partnership  not  made  the  contract  declared  upon." 
name  had  been  misapplied,  and  that  See  also  U.  S.  Bank  v.  Binney,  5 
the  holder  knew  that  the  paper  was  Mason  ,  (U.  S.),  176,  where  transac- 
made  for  the  account  of  the  individual  tions  by  the  same  firm  were  under 
and  without  the  knowledge  of  the  consideration, 
other  partners."  19.  Story  on  Partnership,  §  134.    As, 

Prom  the  facts  of  this  case  it  ap-  stated  by  Justice  Story  this  rule  is 
pears  that  the  firm  business  was  trans-  based  upon  the  evident  fact  that  "  it 
acted  under  the  name  of  "John  Win-  i^  entirely  competent  for  one  partner 
ship,"  who  was  one  of  the  partners,  to  borrow  money,  or  to  buy  goods, 
Winship  also  carried  on  business  as  <""  to  enter  into  contracts  on  his  own 
a  merchant  on  his  own  account.  The  sole  and  exclusive  credit  with  third 
jury  found  that  the  note  in  question  Persons;  and,  on  the  other  hand,  it 
was  an  accommodation  note  made  by  ^^  equally  competent  for  them  to  rely 
Winship  for  the  benefit  of  a  third  per-  "'^  ^'l^*  exclusive  credit  and  either 
son,  and  that  the  plaintiff  discounted  *°  J^^^^  *°  ™"A''^"*  '^'^  the  firm, 
it  on  the  belief  that  the  other  mem-  °Vf°  '='^°°^'^^*^  the  firm  from  all  lia- 
bers  of  the  firm  of  John  Winship  were  ^^'^^  upon  any  contract  which  would 
liable  thereon;  and  that  the  note  was   °^^^^^^^  ^f  ^  ff  ^^^^  ,f^  being  for 

.    ,.  i  J  J.         ■  i      it     their  account  and  benefit, 

not  discounted  to  raise  money  for  the       ^^    ^^^^  ^^  ^^^  ^^^^^^  ^^^_  ^.^^. 

business   of  the  firm.      Ihe   court  in-  on  firm.-Where  money  is  loaned  upon 

structed  the  jury  that  the  burden  of  the   promissory   note    of   one   member 

proof   was    on    the    plaintiff    to    show  of  a  copartnership,  and  upon  his  indi- 

that  the  note  was  given  for  the  use  vidual  credit,  the  fact  that  the  money 

of  the  partnership.    The  court  said  as  was   applied   to   the   payment    of   the 

to  this  point:     "If  it  had  been  proved  partnership  debts  does  not  constitute 
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debt  or  loan  for  which  the  individual  note  or  bill  of  a  partner  was. 
given  was  contracted  on  behalf  and  for  the  benefit  of  the  firm,  and 
such  note  or  bill  was  accepted  on  the  credit  of  the  firm,  the  note 
or  bill  will  be  deemed  as  collateral  to  the  original  obligation,  and 
the  other  partners  may  be  held  thereon.^      There  has  been  con- 

the  lender  a  creditor  of  the  firm.  It  To  bind  a  partner  by  a  note  drawn 
is  only  in  cases  where  the  name  used,  by  his  copartner  in  his  own  individual 
and  to  which  credit  is  given,  is  that  name,  it  must  appear  that  such  indi- 
adopted  by  the  firm,  and  used  to  des-  vidual  name  was  the  style  of  the  firm, 
ignate  the  partnership,  that  it  is  held  If  the  individual  name  of  one  part- 
liable.  National  Bank  of  Salem  v.  nw  is  accepted  as  a  merger  of  a  part- 
Thomas,  47  N.  Y.  15.  See  also  2  nership  liability  the  other  partner 
Kent's  Comm.  41^  42;  CoUyer  on  Part-  is  thereby  exonerated.  Macklin  v. 
nership,  p.  365,  §  401;  Jacques  v.  Mar-  Crutcher,  6  Bush  (Ky.),  401. 
quand,  6  Cow.  (N.  Y.)  197;  Le  Roy  v.  21.  Loan  to  one  partner  for  use  of 
Johnson,  2  Pet.  (U.  S.)  186,  199,  200.  firm. — Where,  at  the  time  of  obtaining 
The  court  in  the  case  of  National  "■  ^°^'^>  t^^  reason  for  the  loan,  and 
Bank  of  Salem  v.  Thomas,  supra,  in  t^ie  uses  to  which  it  was  to  be  applied, 
speaking  of  the  leading  English  case  were  distinctly  stated  to  be  for  a 
of  Emily  v.  Lye,  15  East,  7,  says:  partnership,  and  it  was  so  understood 
"  The  case  from  East  is  to  the  effect  ^J  ^°^^  borrower  and  lender,  and  the 
that  where  one  of  two  partners  drew  money  was,  in  fact,  so  used,  the  infer- 
bills  of  exchange  in  his  own  name,  ^^°^  •«  a  fair  one  that  the  advance 
which  he  procured  to  be  discounted  Y^^°^  the  credit  of  the  partnership, 
with  a  banker  through  the  medium  of  f^Bet  v.  Leuekel,  93  Pa.  St.  468. 
the  same  agent,  who  procured  the  dis-  oee  also  Farmers'  Bank  of  Missouri 
count  of  other  bills  drawn  in  the  part-  Y-  ^^y,l^^\,f^  Mo  274,  287;  s.  c,  35 
nership  name  with  the  same  bankera,  ^°-  428;  ^"^n  v.  Coit  6  Hill  (N  Y  ), 
the  latter  has  no  remedy  against  the  ^18;  Duval  v.  Wood,  3  Lans.  (N  Y.) 
partnership,  either  upon  the  bills  so  ^f '  ^^"^  ^-  2'^°'^°f/'„  ?^  ^- ,^;  ^• 
drawn  by  the  single  partner,  or  for  79;  Weaver  v.  Tapscott,  9  Leigh  (Va.) 
money  had  and  received  through  the  f^tk  ^wTI,^"'^  -^v,  Smithson,  2 
mediiin  of  such  bills,  though  the  pro-  ^^^  'Y^-)'  ^2;  Smith  v.  Collms,  115 
ceeds  were  carried  to  the  partnership  j  "  '  Hoeflinger  v.  Wells, 
account,  the  money  being  advanced  ^~  ^.  „„„  „  *=  •  '"'^"=' 
solely  on  the  security  of  the  parties  ^l  "^.^rt  s'J:''  "'if^'upl  'the 
whose  names  were  on  the  bills,  by  .,..  ,  ,,  „  „i„;„i.ff  _  t^  i.t  I 
•  J.  .  J  .  1  1  trial  the  plaintiff  can  show  that 
way  of  discount  and  not  by  way  erf  ^^^  money  ^  was  borrowed  for  the 
a  loan  to  the  partnership  and  though  ^  ^hat^e  was  at  the  time  advised 
the  bankers  conceived  at  the  time  that  ^hat  it  was  for  the  firm,  and  that 
all  the  bills  were  drawn  on  the  part-  ^^  ^^^^^^  ^  ^^  ^^^  ^^  ^^^  j^^ 
nership  account.  The  authority  of  this  credit,-  and,  as  we  construe  the  alle- 
case  has  never  been  questioned,  and  gations  of  the  complaint,  they  are  suf- 
it  cannot  be  distinguished  from  the  figigut  to  admit  such  evidence,— then 
case  in  hand.  The  question  in  all  t^e  ^gre  taking  of  the  individual  note 
cases  13  whether  the  name  used,  and  of  the  one  partner  for  the  money  so 
to  which  credit  is  given,  is  that  of  loaned  will  not  defeat  the  action, 
the  firm,  or  a  name  which  the  firm  The  taking  of  such  note  may  be  evi- 
has  adopted  and  used  as  a  name  to  ^enee  tending  to  show  that  the  money 
designate  the  partnership;  and  it  is  was  not  loaned  to  the  fii-m, and  that  the 
only  in  eases  where  such  name  has  gole  credit  was  given  to  the  individual 
been  used,  that  the  members  of  the  partner;  but  it  is  not  conclusive  of 
firm  have  been  held."  Citing  Faith  v.  that  fact;  and  if  the  jury  or  the  court 
Richmond,  11  A.  &  E.  (Eng.)  339;  Le  should  find  as  a  fact  that  the  money 
Roy  V.  Johnson,  2  Pet.  (U.  S.)  186;  was  borrpwed  by  and  loaned  to  the 
Beavan  v.  Lewis,  1  Sim.  (Eng.)  376;  firm,  and  upon  its  credit,  then  the  tak- 
Wright  V.  Hooker,  6  Seld.  (N.  Y.)  51.  ing    of    the    individual    note    of    one 
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siderable  discussion  as  to  whether  the  giving  of  a  note  or  other 
security  by  one  partner  to  a  creditor  of  a  firm  is  an  extinguishment 
of  the  firm  debt.  It  isi  no  doubt  true  that  where  a  creditor  agrees 
expressly  to  take  a  note  or  security  of  a  single  partner  for  a  part- 
nership debt  that  such  debt  is  discharged.^^  The  mere  taking  of 
such  note  or  security  from -a  single  partner  will  not,  of  itself, 
discharge  the  firm's  indebtedness;  there  must  be  either  an  agree- 
ment to  such  effect,  or  facts  suflBcient  to  warrant  the  inference  that 
the  parties  intended  that  the  partnership  debt  should  be  dis- 
charged.^ 

j.  Liability  of  dormant  partner. —  As  a  general  rule  a  secret  or 
dormant  partner,  whose  name  does  not  appear,  is  bound  by  notes 
made  or  bills  drawn,  accepted,  or  indorsed  by  his  copartners  in  the 
name  of  the  firm;  both  when  they  are  negotiated  for  the  benefit 
and  when  given  under  such  circumstances  as  to  bind  the  firm.** 
There  are  in  many  States  statutes  providing  for  the  formiation  of 

member  of  the  firm  woiuld  not  be  a  discharge  the  other  partners."    To  the 
payment  of  such  firm  debt,  unless  it  same    effect   is    Tyner   v.    Stoops,    11 
was  affirmatively  shown  that  such  note  Ind.  22. 
was  taken  in  payment  of  the  same."      23.  Bonnell     v.     Chamberlain,     26 

32.  Discharge  of  firm  debt  by  Conn.  487;  Keerl  v.  Bridges,  18  Miss. 
note  of  individual  partner. —  Story,  612.  In  Muldoon  v.  Whitlock,  1  Cow. 
in  his  work  on  Partnership  (§  155),  (N.  Y.)  290,  it  was  said  that:  "No 
has  laid  down  the  following  rule:  principle  of  law  is  better  settled  than 
"  If  a  partnership  were  originally  that  taking  a  note  either  from  one  of 
liable  to  a  creditor  for  a  debt,  and  several  joint  debtors,  or  from  a  third 
lie  should  afterward  accept  a  se-  person  for  a  pre-existing  debt,  is  no 
curity  of  one  partner,  at  all  events,  payment,  unless  it  be  expressly  agreed 
if  it  should  be  a  security  of  a  to  be  taken  as  payment,  and  at  the 
higher  or  negotiable  nature,  for  the  risk  of  the  creditor.  Nor  does  the  tak- 
whole  debt,  as  a,  satisfaction  thereof,  ing  a  note  and  giving  a  receipt  for 
wholly  or  in  part,  it  will  operate  as  so  much  cash,  in  full  of  the  original 
an  extinguishment  of  the  debt  of  the  debt,  amount  to  evidence  of  such  ex- 
partnership."  See  also  Arnold  v.  press  agreement  to  take  the  note  in 
Camp,  12  Johns.  (N.  Y.)  409;  Bon-  payment."  And  it  is  also  said  in  the 
nell  V.  Chamberlain,  26  Conn.  487;  case  of  Powell  v.  Charless,  34  Mo. 
Eayburn  v.  Day,  27  111.  46 ;  Leach  485 :  "  Where,  upon  the  execution  of 
V.  Church,  15  Ohio  St.  169;  Stephen  a  new  note,  the  old  one  is  given  up, 
V.  Thompson,  28  Vt.  77 ;  Powers  v.  this  fact  is  entitled  to  great  weight 
Still,  29  Pa.  St.  65 ;  Nichols  v.  Cheairs,  with  the  jury,  but  does  not  raise  a 
4  Sneed   (Tenn.),  229.  legal  presumption  of  an  agreement  to 

In  the  case  of  Powell  v.  Charless,  34  extinguish  it,  and  discharge  the  lia- 
Mo.  485,  it  is  said:  "Decisions  in  bility  of  the  other  partner.  Nor,  in 
other  States,  and  in  England,  appear  the  absence  of  an  express  agreement, 
to  have  been  somewhat  conflicting;  is  it  competent  for  the  court  to  in- 
but  the  best  authority  now  seems  to  struct  the  jury,  that  any  fact,  or  facts 
be  that  a  creditor  of  a  partnership  alone,  and  unconnected  with  a  consid- 
may,  by  an  agreement  with  a  new  eration  of  the  intention  or  animus  of 
consideration  (and  a  new  note  is  a  suf-  the  parties,  will  constitute  an  agree- 
fieient   consideration),    accept   the   re-   ment." 

sponsibility  of  one   or  more  partners      24.  Byles  on  Bills  (16th  ed.),  p.  58; 
in  lieu  of  the  firm's  liability  and  thus   Edwards  on  Bills  and  Notes,  p.  107. 
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limited  partnerships,  and  limiting  the  liability  of  the  dormant  or 
special  partners  to  the  amount  of  capital  invested  by  them  in  the 
business  of  the  partnership.^"  These  statutes  generally  provide 
that  such  special  partner  shall  take  no  part  in  the  actual  trans- 
action of  the  business  of  the  concern,  and  it  is  probable  that  the 
firm  would  not,  therefore,  be  liable  upon  notes  given  or  bills  dravirn, 
accepted,  or  indorsed  by  him.^®  Independent  of  the  statute,  an 
actual,  though  secret  or  special  partner,  is  liable  on  the  notes  or 
bills  issued  by  the  firm  in  the  same  manner  and  to  the  same  extent 
as  a  general  partner;^''  but  under  the  statute  such  liability  vi^ill 
only  extend  to  the  amount  which  such  secret  or  special  partner 
has  invested  in  the  firm's  business. 

k.  Effect  of  dissolution. —  After  the  dissolution  of  a  partner- 
ship, neither  partner  has  any  authority  to  bind  his  former  partners 
by  giving  a  promissory  note  in  the  name  of  the  firm  ;^  the  act  of 

25.  See  New  York  PartnersMp  Law  Louisiana. —  Dodd  v.  Bishop,  30  La. 

(L.  1897,  chap.  420).  Ann.   1178;  Meyer  v.  Atkins,  29   La. 

S6.  The  New  York  Partnership  Law  Ann.  586. 

(§   37)    provides   that:       "Except   as  Maine. — ^Perrin   v.    Keene,    19    Me. 

provided    in    this    section,    a    special  355;   Darling  v.  March,   22  Me.   184; 

partner  may  not  sign  for  the  partner-  Lumberman's  Bank  v.  Pratt,   51  Me. 

ship,  nor  bind  the  same,  nor  transact  563. 

any  business  on  account  of  the  part-  Maryland. —  Hurst   v.   Hill,    8    Md. 

nership,  nor  be  employed  for  that  pur-  399. 

pose,  as  agent,  attorney,  or  otherwise."  Massachusetts. —  Parker  v.   Macom- 

27.  Edwards  on  Bills  and  Notes,  ber,  18  Pick.  505;  Parham  Sewing  Ma- 
p.  109.  chine  Co.  v.  Brock,  113  Mass.  194. 

28.  National  Bank  v.  Norton,  1  Michigan. —  Matteson  v.  Nathanson, 
Hill  (N.  Y.),  572;  Mitchell  v.  Ostrom,  38  Mich.  377;  Jenness  v.  Carleton,  40 
2  Hill  (N.  Y.),  520.  And  see  also  Mich.  343;  Smith  v.  Sheldon,  35 
the  following  cases  bearing  upon  this  Mich.  42. 

question :  Minnesota. —  Bryant    v.     Lord,     19 

Alabama. —  Myatts  v.  Bell,  41  Ala.  Minn.  396. 

222 ;    Cunningham  v.   Bragg,   37   Ala.  Mississippi. —  Brown  v.   Broach,  52 

436.  Miss.  536;  Maxey  v.  Strong,  53  Miss. 

California. —  Curry    v.     White,     51  280. 

Cal.  530.  New  York. —  Lusk  v.  Smith,  8  Barb. 

Georgia. —  Bower    v.    Douglass,    25  (N.    Y.)     570;    Morris   v.    Perry,    11 

Ga.  714;    Roberts  v.   Barrow,  53  Ga.  Hun,  33;  Smith  v.  Weston,  159  N.  Y. 

314.  194,    54   N.    E.    38;    Bank   of   Monon- 

IlUnois. —  Easter   v.   Farmers'   Nat.  gahela  Valley  v.   Weston,   159   N.   Y. 

Bank,  57  111.  215;   Smith  v.  Vander-  201,  54  N.  E.  40;   Second  Nat.  Bank 

burgh,  46  111.  34.  of  Elmira  v.  Weston,  161  N.  Y.  520, 

Indiana. —  Chase  v.  Kendall,  6  Ind.  55  N.  E.  1080. 

304;   Conklin  v.  Ogborn,  7  Ind.  553;  Pennsylvania. —  McCowin  v.   Cubbi- 

Floyd  V.  Miller,  61  Ind.  224.  son,  72  Pa.  St.  358;  Lloyd  v.  Thomas, 

Iowa. —  Van  Valkenburgh  v.   Brad-  79  Pa.  St.  68 ;  Heberton  v.  Jepherson, 

ley,  14  Iowa,  108;  Star  Wagon  Co.  v.  10  Pa.   St.   124;   Robinson  v.   Taylor, 

Swezy,  52  Iowa,  391.  4  Pa.  St.  242. 

Kentucky. —  Turnbow  v.  Broach,  12  Tennessee. —  Fowler    v.    Richardson, 

Bush,    455;    Montague   v.   Reakert,   6  3   Sneed,   508;   Hatton  v.   Stewart,  2 

Bush,  393.  Lea,  233. 
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dissolution  is  a  revocation  of  all  authority  to  act  for,  and  contract 
in  the  name  of,  the  company.  But  notwithstanding  a  valid  dis'- 
solution  of  a  partnership  by  an  agreement  between  the  parties, 
still,  as  between  the  firm  and  the  world,  the  authority  of  the  ex- 
partners  to  bind  each  other  by  bills,  notes,  or  other  contracts, 
within  the  scope  of  the  former  partnership,  continues  until  a  suffi- 
cient notice  of  the  dissolution  be  duly  given.^  Such  a  notice  may 
be  either  express  or  implied. 

A  partnership  continues,  notwithstanding  formal  dissolution,  as 
to  third  persons  acting  in  good  faith,  who  have  had  neither  actual 
nor  constructive  notice  that  the  firm  has  been  dissolved.^"  The 
rule  is  that  as  to  all  persons  who  have  had  actual  dealings  with  the 
firm,  actual  notice  of  the  dissolution  must  be  given  f^  as  to  all  who 
have  had  no  dealings  with  the  firm,  but  knew  of  its'  existence, 
though  not  of  its  dissolution,  it  is  necessary  that  notice  should  be 
published  by  advertisement  in  a  newspaper.^^  And  it  has  been 
held  that  mere  notice  to  two  prominent  commercial  agencies  is 
insufficient  to  bind  a  creditor  who  was  not  a  subscriber  thereto, 
because  such  agencies  circulate  the  information  contained  in  their 
books  and  report  among  their  customers  only,  who  are  required  to 
treat  it  in  a  confidential  manner.^*     The  dissolution  once  effected, 

Texas. —  Seward  v.   L'Estrange,   36  way  give  actual  notice  of  the  dissolu- 

Tex.    295;    White   v.   Tudor,   24   Tex.  tion   to  those   with  whom   the   house 

639;    Haddock  v.   Crocheron,   32  Tex.  has  had  dealings.     The  retiring  part- 

276.  ner  knows  or  has  means  of  knowing 

West  Virginia. —  Miller  v.  Miller,  8  who  these  persons  are ;  and  inasmuch 

W.  Va.  542.  as  he  has,  by  transacting  business  with 

Wisoonsim. —  Lange  v.   Kennedy,  20  them,  obtained  a  credit  for  the  firm 

Wis.  279.  on  the  joint  responsibility  of  all  its 

29.  Byles  on  Bills  (16th  ed.),  p.  61.  members,    justice    requires    that    the 

30.  Bank  of  Monongahela  Valley  v.  severance  of  the  united  credit  should 
Weston,  159  N.  Y.  202,  211,  54  N.  E.  be  made  as  notorious  as  was  the  union 
40.  itself.     This   is   accomplished  by  the 

31.  Vernon  v.  Manhattan  Co.,  17  rule  that  persons  having  had  partic- 
Wend.  (N.  Y.)  524;  National  Bank  ular  dealings  with  the  firm  should 
V.  Norton,  1  Hill  (N.  Y.),  572;  Buf-  have  particular  notice  of  the  dissolu- 
falo  City  Bank  v.  Howard,  35  N.  Y.  tion  or  alteration;  but  that  a  general 
500.  notice,  by  advertisement  or  otherwise, 

33.  City  Bank  of  Brooklyn  v.  Mc-  should    be    sufficient    for    those    who 

Chesny,  20  N.  Y.  240;  Austin  v.  Hoi-  know  the  firm  only  by  general  repu- 

land,  69  N.  Y.  571;  National  Shoe  &  tation.     This  is  no  more  than  saying. 

Leather   Co.  v.   Herz,  89  N.  Y.    629 ;  that   a   credit  already  raised   on  the 

Elmira  Iron  &  Steel  Rolling  Mill  Co.  faith  of  the  partnership  is  presumed 

V.  Harris,  124  N.  Y.  280,  26  N.  E.  541.  to  be  continued  on  the  same  footing, 

33.  Bank  of  Monongahela  Valley  v.  until  a  special  notice  of  a  change  is 

Weston,  15.9  N.  Y.  202,  54  N.  E.  40.  given.     Consequently,  a,  note  given  in 

Proper  notice  of  dissolution. —  Ed-  the  partnership  name,  the  next  day 
wards  on  Bills  and  Notes  (p.  116),  after  a  dissolution,  binds  the  former 
says :  "  The  safest  course  undoubtedly  partners,  and  it  is  no  ground  of  ob- 
is to  send  a  circular,  or  in  some  other  jection  to  their  liability,  that  there 
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and  a  proper  notice  having  been  given,  ■while  it  may  be  presumed, 
unless  there  be  an  agreement  to  the  contrary,  that  each  partner 
still  has  authority  to  dispose  of  the  partnership  property,  and  to 
collect,  adjust,  and  pay  debts,  and  give  proper  acquittances  therer 
for,  there  is  no  presumption  that  a  partner  may  make  new.  prom- 
ises or  engagements  in  the  name  of  the  firm,  even  though  they  only 
change  without  increasing  the  prior  obligation  of  the  partners.^ 
And  the  fact  that  upon  dissolution  one  of  the  partners  is  deputized 
to  close  up  the  ailairs  of  the  partnership,  and  to  sign  the  firm's 
name  in  liquidation  does  not  authorize  him  to  create  new  obliga- 
tions or  to  bind  the  firm  by  a  bill  or  note.^*  Such  liquidating 
partner  cannot  give  a  negotiable  instrument  in  payment  of  an 
existing  debt  or  for  money  borrowed  to  pay  debts. ^®  Nor  can,  he 
sign  commercial  paper  for  the  purpose  of  renewing  outstanding 
paper  bearing  the  firm's  name.^^  A  different  rule  exists  in  Penn- 
sylvania where  it  is  held  that  the  liquidating  partner,  but  no  other, 
may  borrow  on  the  credit  of  the  firm  for  the  purpose  of  paying  its 
debts,  and  give  a  note  for  the  purpose,  the  loan  not  being  regarded 

has  not  been  time  to  give  or  publish  ness  of  the  partnership.  They  iu- 
the  notice."  Citing  Bristol  v.  Sprague,  dorsed  a  note  due  to  the  firm  at  the 
8  Wend.   (N.  Y.)   423.  time  it  was  dissolved.     The  question 

34.  Bell  V.  Morrison,  1  Pet.  (U.  S.)    was   whether    the   other   partner   was 
351,  367,  374.  liable  as  indorser   of  the  note.     For 

35.  Powers  of  liquidating  partner,  the  plaintiff  it  was  insisted  that  the 
—  Palmer  v.  Dodge,  4  Ohio  St.  authority  given  to  the  two  other  part- 
21,  62  Am.  Dee.  271.  It  was  held  in  ners  raised  the  inference  that  it  was 
this  ease  that  no  power  to  bind  a  co-  intended  to  give  them  power  to  ne- 
partner  to  new  engagements,  eon-  gotiate  the  note  then  in  question.  The 
tracts,  or  promises  can  be  inferred  court  said  in  reply :  "  We  cannot  per- 
from  an  authority  given  by  one  part-  ceive  the  correctness  of  this  inference, 
ner  to  the  other,  to  settle,  liquidate.  Were  it  sound,  each  partner  must  be 
and  close  up  the  aflfairs  of  the  part-  presumed  to  know  of  all  the  negotiable 
nership.  A  liquidating  partner  has  no  bills  and  drafts  due  to  the  firm  and, 
power  to  extend  the  time  for  the  pay-  unindorsed  at  the  time  of  the  dissolu- 
ment  of  obligations  of  the  firm,  to  in-  tion.  He  must  be  presumed  to  have 
crease  their  amounts,  or  to  obligate  intended  to  give  authority  to  nego- 
the  firm  to  persons  to  whom  it  was  tiate  them  in  the  name  of  the  firm." 
not  bound  at  the  dissolution  of  the  See  also  Perrin  v.  Keene,  19  Me, 
partnership.  A  surety  on  a  promis-  357;  Darling  v.  Marsh,  22  Me.  184. 
sory  note  given  by  one  of  the  members  36.  Bank  of  Montreal  v.  Page,  98 
of  a  dissolved  partnership,  in  the  name  111.  109 ;  Smith  v.  Shelden,  35  Mich, 
of  the  firm,  and  to  renew  a  debt  of  42,  24  Am.  Rep.  529;  Fellows  v.  Wy- 
such  partnership,  must  look  to  such  man,  33  N.  H.  351;  Mauney  v.  Coit, 
member  alone  for  indemnity,  as  he  80  N.  C.  300,  30  Am.  Rep.  80;  Conrad 
cannot  hold  the  other  for  it.  v.   Buck,  21  W.  Va.  396. 

In  the  ease  of  Parker  v.  McComber,  37.  Myatts   v.    Bell,   41    Ala.   222; 

18  Pick.   (Mass.)   509,  this  same  ques-  First  Nat.  Bank  v.  Ells,  68  Ga.  192; 

tion  came  before  the  Supreme   Court  Van  Valkenburg  v.  Bradley,  14  Iowa, 

of  Massachusetts;    there  a  firm,  con-  108;   Haddock  v.  Crocheron,   32   Tex. 

sisting    of    three    partners,    was    dis-  276,  o  Am.  Rep.  244;  Parker  v.  Cou- 

solved;   two  of  them  were  authorized  sins,  2  Gratt.   (Va.)  372,  44  Am.  Dec. 

to  collect  the  debts  and  settle  the  busi-  388. 
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as  a  new  obligation,  but  a  mere  change  of  creditors  f^  and  also  tbat 
such  a  partner  may  renew  a  note,^*  or  give  a  note  for  an  outstand- 
ing debt.*" 

But  copartners  nxay,  by  agreement  prior  to  dissolution,  or  by 
subsequent  ratification  or  assent,  make  themselves  liable  on  nego- 
tiable paper  given  by  a  liquidating  partner  in  the  name  of  the 
firm ;  such  an  assent  or  ratification  may  'be  inferred  from  circum- 
stances pertaining  to  the  transaction.*^ 

After  a  dissolution  of  the  partnership  it  has  been  held  that  all 
the  partners  must  join  in  the  transfer  of  a  partnership  security, 
such  as  a  draft  or  promissory  note,  in  order  to  vest  the  title  in  the 
transferee.*^ 

1.  Notice  of  dishonor;  presentment. —  Where  the  persons  to  be 
notified  of  the  dishonor  of  a  negotiable  instrument  are  partners, 
notice  to  one  partner  is  notice  to  the  firm  even  though  there  has 
been  a  dissolution.**  Where  the  persons  primarily  liable  on  a 
negotiable  instrument  are  liable  as  partners,  and  no  place  of  pay- 
ment is  specified,  presentment  for  payment  may  be  made  to  any 
one  of  them,  even  though  there  has  been  a  dissolution  of  the  firm.** 

I  31.  Corporations. 

a.  Power  to  execute  commercial  paper. —  A  corporation  having 
the  power  to  contract  for  the  purchase  of  articles  has  also  the 
power  to  make  a  negotiable  promissory  note  or  accept  a  bill  of 
exchange  in  payment  of  the  price  agreed  upon  in  such  contract. 

38.  Estate  of  Davis  and  Desauque,  .(N.  Y.)  224;  Geortner  v.  Trustees  of 
5  Whart.  (Pa.)  530,  34  Am.  Dec.  574;  Canajoharie,  2  Barb.  (N.  Y.)  625. 
Robinson  v.  Taylor,  4  Pa.  St.  242;  Edwards,  in  commenting  (Bills  and 
Heberton  V.  Jepherson,  10  Pa.  St.  124;  Notes,  p.  120)  on  this  ruling,  says: 
McCowin  V.  Cubbison,  72  Pa.  St.  358 ;  "  However,  it  is  clear  that  either  of 
Lloyd  V.  Thomasj  79  Pa.  St.  68;  Sieg-  the  partners,  in  the  absence  of  any 
fried  v.  Ludwig,  102  Pa.  Si.  547.  special    agreement    as    to    who    shall 

39.  Pulton  V.  Central  Bank  of  close  up  the  business,  may  collect  such 
Pittsburgh,  92  Pa.  St.  112;  Eason  v.  demands  and  apply  them  to  the  pay- 
Mackey,  106  Pa.  St.  452.  ment  of   the  partnership   debts;   and 

40.  Eobinson  v.  Taylor,  4  Pa.  St.  it  is  not  easy  to  state  a  reason  why 
242;  Brown  v.  Clark,  14  Pa.  St.  he  may  not  also  sell  such  securities 
469.  for  money,  without  indorsing  them  so 

41.  Kelly  v.  Crawford,  5  Wall,  as  to  render  the  firm  liable;  since  this 
(U.  S.)  788;  Draper  v.  Bissell,  3  Mc-  is  only  a  shorter  mode  of  collecting 
Lean  (U.  S.),  275;  Bower  v.  Douglass,  and  realizing  such  choses  in  action, 
25  Cra.   714;   Easter  v.  Farmers'  Nat.  belonging  to  the  firm. 

Bank,  57  111.  215;  Leonard  v.  Wilde,  43.  Neg.  Inst.  Law  (N.  Y.),  §  170. 

36  Me.  265 ;  Eaton  v.  Thayer,  10  Mass.  As    to    notice    of    dishonor    see   post, 

64;   Yale  v.  Eames,  1  Mete.    (Mass.)  chap.  IX,  §  108,   (h) . 

486;  Graves  v.  Merry,  6  Cow.  (N.  Y.)  44.  Neg.  Inst.  Law   (N.  Y.),  §  137. 

701,  16  Am.  Dec.  471.  As   to   presentment   for   payment  see 

43.  Sandford  v.  Mickles,  4  Johns,  post,  chap.  VIII. 


§  31.  POWEE    OF    COEPOEATIOW    TO    ExECtTTE    PaPEE. 


133 


An  ability  to  make  a  contract  implies  an  ability  to  make  a  promia- 
sory  note.''®  As  the  court  said  in  Moss  v.  Averell  :*®  "  No  ques- 
tion is  better  settled  upon  authority  than  that  a  corporation,  not 
prohibited  by  law  from  doing  so,  and  without  any  express  power 
in  its  charter  for  that  purpose,  may  make  a  negotiable  promissory 
note  payable  either  at  a  future  day,  or  upon  demand  when  such 
note  is  given  for  any  of  the  legitimate  purposes  for  which  the  com- 
pany was  incorporated."  *''    In  England  it  is  held  that  there  is  an 


45.  Parsons,  in  his  work  on  Notes 
and  Bills  (p.  164),  says:  "In  this 
country,  however,  it  may  be  regarded 
as  settled,  that  the  power  of  corpora- 
tions to  become  parties  to  bills  of 
exchange  or  promissory  notes  is  co- 
extensive with  their  power  to  contract 
debts.  Whenever  a  corporation  is  au- 
thorized to  contract  a  debt,  it  may 
draw  a  bill  or  give  a  note  in  pay- 
ment of  it.  Every  corporation,  there- 
fore, may  become  a  party  to  bills  and 
notes  for  some  purpose.  Thus  a  mere 
religious  corporation  may  need  fuel 
for  its  rooms,  and  as  an  economical 
measure  may  buy  a  cargo  of  coal,  and 
give  its  note  for  it;  and  such  a  note 
would  undoubtedly  be  valid  in  this 
country." 

46.  10  N.  Y.  457. 

47.  The  following  eases  among  a 
great  number  of  others  may  be  cited 
as  upholding  this  doctrine: 

United  States. —  Vallette  v.  White 
Water  Val.  Canal  Co.,  Fed.  Cas. 
16,820,  4  McLean,  192;  Mahony  Min- 
ing Co.  V.  Anglo-Cal.  Bank,  104  U.  S. 
192;  Gromnes  v.  Sullivan,  81  Fed. 
45. 

AlabcmM. —  Kelly  v.  Alabama  &  C. 
R.  Co.,  58  Ala.  489;  Talladega  Ins. 
Co.  V.  Peacock,  67  Ala.  253. 

California. —  Temple  St.  Ry.  Co.  v. 
Hellman,  103  Cal.  634,  37  Pac.  530; 
Smith  V.  Eureka  Flour  Mills  Co.,  6 
Cal.  1. 

Q-eorgia. — Mitchell  v.  Rome  Ry.  Co., 
17  Ga.  574;  Butts  v.  Cuthbertson,  6 
Ga.  166. 

Illinois. —  Millard  v.  St.  Francis 
Xavier  Female  Academy,  8  111.  App. 
341;  Ward  v.  Johnson,  95  111.  215. 

Indiana. —  Hamilton  v.  New  Castle 
&  D.  R.  Co.,  9  Ind.  359;  James  v. 
Rogers,  23  Ind.  451;  Lebanon,  etc.. 
Gravel  Road  Co.  v.  Adair,  85  Ind. 
244. 

Iowa. —  Thompson    v.    Lambert,    44 


Iowa,  239;  Des  Moines  Gas  Co.  v. 
West,  50  Iowa,  26. 

Kentucky. —  Commercial  Bank  of 
New  Orleans  v.  Newport  Mfg.  Co.,  1 
B.  Mon.  13,  35  Am.  Dec.  171. 

Louisiana. — Brode  v.  Firemen's  Ins. 
Co.,  8  Rob.  244;  Brown  v.  Union  Ins. 
Co.,  3  La.  Ann.  177. 

Maine. —  Came  v.  Brigham,  39  Me. 
35. 

Maryland. — Heironimus  v.  Sweeney, 
83  Md.  146,  34  Atl.  823. 

Massachusetts. —  Merchants'  Nat. 
Bank  v.  Citizens'  Gas  Light  Co.,  159 
Mass.  505,  34  N.  E.  1083;  Monument 
Nat.  Bank  v.  Globe  Works,  101  Mass. 
58,  3  Am.  Rep.  322;  Kneeland  v. 
Braintree  Street  Ry.  Co.,  167  Mass. 
161,  45  N.  E.  86;  Bird  v.  Daggett, 
97  Mass.  494;  Morville  v.  American 
Tract  Co.,  123  Mass.  136,  25  Am.  Eep. 
40. 

Michigan. —  People  v.  River  Raisin 

6  L.  E.  R.  Co.,  12  Mich.  389,  86  Am. 
Dec.  64;  Odd  Fellows  v.  Sturgis  First 
Nat.  Bank,  42  Mich.  461,  4  N.  W.  167. 

Minnesota. — Sullivan  v.  Murphy,  23 
Minn.  6;  Auerbach  v.  Le  Sueur  Mill 
Co.,  28  Minn.  291,  9  N.  W.  799,  41 
Am.  Rep.  285. 

Missouri. —  Preston  v.  Missouri  & 
P.  Lead  Co.,  51  Mo.  43;  Hayward  v. 
Graham  Book  &  Stationery  Co.,  59^ 
Mo.  App.  453;  Donnell  v.  Lewis  Co.. 
Sav.  Bank,  80  Mo.  165;  Sparks  v. 
Dispatch  Transfer  Co.,  104  Mo.  531, 
24  Am.  St.  Rep.  351,  15  S.  W.  417. 

Nebraska  —  Paxton  Cattle  Co.  v. 
Arapahoe  First  Nat.  Bank,  21  Neb. 
621,  33  N.  W.  271,  59  Am.  Rep.  852. 

New  Hampshire. —  Richards  v.  Mer- 
rimack, etc.,  Ry.  Co.,  44  N.  H.  135. 

New  Jersey. —  Lucas  v.  Pitney,  27 
N.  J.  L.  221;  Fifth  Ward  Sav.  Bank 
V.  First  Nat.  Bank,  48  N.  J.  L.  513, 

7  Atl.  318. 

yew  York. —  Barker  v.  Mechanic 
Fire   Ins.   Co.,   3   Wend.   94,   20  Am. 
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implied  power  of  issuing  bills  and  notes  possessed  by  corporations 
incorporated  for  the  purposes  of  trade,**  but  this  power  is  not  to 
be  implied  in  the  case  of  a  railroad  company,*®  a  water-works  com- 
pany,^ a  gas  company,®^  a  mining  company,®^  or  any  other  com- 
pany not  primarily  incorporated  for  the  purpose  of  buying  and 
selling.®*  The  reason  for  the  American  rule  is  well  expressed  by 
Judge  Comstock  of  the  New  York  Court  of  Appeals  in  a  leading 
case^  as  follows :  "  When  a  corporation  can  lawfully  purchase 
property  or  procure  money  on  loan  in  the  course  of  its  business, 
the  seller  or  the  lender  may  exact,  and  the  purchaser  or  the  bor- 
rower must  have  the  power  to  give,  any  known  assurance  which 
does  not  fall  within  the  prohibition,  express  or  implied,  of  some 
statute.  The  particular  restriction  must  be  sought  for  in  the 
charter  of  the  corporation,  or  in  some  other  statute  binding  upon 
it;  but  if  not  found  in  that  examination  we  may  safely  assume 
that  it  has  no  existence." 

The  power  to  issue  bills  and  notes  may  be  either  expressed  in 
the  charter  of  a  corporation,  or  implied  from  the  nature  of  its 
business  or  the  purposes  for  which  it  is  organized.  If  the  busi- 
•  ness  of  the  corporation  is  such  that  the  issuance  of  bills  and  notes 
would  not  be  necessary  for  its  transaction  or  usual  in  the  case  of 
other  persons  or  corporations  transacting  the  same  business,  an 
implied  power  for  such  purpose  will  not  be  vested  in  such  cor- 

Dec.  664;  Moss  v.  Oakley,  2  Hill,  265;  Wisconsin. —  Rockwell  v.  Elkhorn 
Attorney-General  v.  Life  &  Fire  Ins.  Bank,  13  Wis.  653. 
Co.,  9  Paige,  470 ;  Kelley  v.  City  of  48.  Bateman  v.  Mid- Wales  Ey.  Co., 
Brooklyn,  4  Hill,  263;  Partridge  v.  L-  R-,  1  C.  P.  (Eng.)  512;  In  re  Gen- 
Badger,  25  Barb.  146;  Moss  v.  Averell,  eral  Estates  Co.,  3  Ch.  App.  (Eng.) 
10  N.  Y.  449;  Mead  v.  Keller,  24  758 ;  Zra  re  Land  Credit  Co.,  4  Ch.  App. 
Barb.  20;  Bank  of  Genesee  v.  Patchin,  (Eng.)  460;  Brougbton  v.  Manchester 
13  N.  Y.  315;  Olcott  v.  Tioga  R.  Co.,  Water- Works  Co.,  3  B.  &  Aid.  (Eng.) 
27  N.  Y.  546,  84  Am.  Dec.  298;  Cur-  1>  22  E.  E.  278. 
tis  V.  Leavitt,  15  N.  Y.  66;  Barnes  ^  49-  Bateman  v^  Mid- Wales  Ry.  Co., 
V.  Ontario  Bank,  19  N.  Y.  152.  -^-^'J  ^-  ^V   '*^°f;'   ^l^'        „,  . 

Ofeio.— Strauss  v.  Eagle  Ins.  Co.,  5  ^^°- ^j;°"S^*^  T:  ^?'^''f^*®^^f  ^^o'o 

Ohio  St.  59;  Larwell  v.  Hanover  Sav.  ^°^%^°-'  ^  ^-  ^  ^^^-   ^^""S-)    L  22 

Fund  Soc,  40  Ohio  St.  282.  ^- J*'  ^^-      ,         t,  i,    t      q  u-        w 

Pennsylvania—WrigU      v.       Pipe  „  ^^i.^'f'Tj^  ^-  ^°^^'^*''  ^  ^'"S"  ^^ 

ir   """n    T/^    f-    r'S?7i.^-  52    DiSon  v.   Valpy,   10    Barn. 

^/TZ-r^"-                               '  &  Cr.    (Eng.)    128;   Gilbert  v.  McAn- 

of  I"  T  ,      7       mi        a  ^     1  T.-  '^^^y-  28  Up.  Can.  Q.  B.  384.    See  also 

iSfeode /sJarad.— Clark  V.  School  Dis-  Burmester  v.  Norris,  6  Exoh.   (Ens.) 

trict  No.  7,  3  E.  I.  199.  796.                                                          ^ 

Tennessee.— Vnion   Bank  v.   Jacob,  53.  Bult  v.  Morrell,   12  Ad.  &  El. 

6  Humph.  515.  (Eng.)   745;  Neale  v.  Turton,  4  Bing. 

Virginia. — Eichmond,  F.  &  P.  E.  Co.  (Eng.)    149;    Thompson  v.   Universal 

V.   Snead,   19   Gratt.    (Va.)    354,    100  Salvage  Co.,  1  Exch.   (Eng.)   694. 

Am.  Dec.  670.  54.  Curtis  v.  Leavitt,  15  N.  Y.  66. 
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poration.""  Nor  will  a  corporation  be  possessed  by  implication 
with  the  power  to  issue  bills  and  notes  for  a  purpose  not  within 
the  scope  of  its  authorized  business."®  Where  there  is  no  power 
to  contract  there  can  be  no  power  to  execute  a  note  or  accept  a  bill. 
It  has  been  held,  for  instance,  that  a  railroad  company  had  no 
power  to  establish  a  steamboat  line  to  run  in  connection  with  its 
road,  but  beyond  its  terminus,  and  that  a  note,  therefore,  given 
for  the  price  of  a  steamboat  purchased  by  it,  could  not  be 
recovered  upon."'' 

b.  Defense  of  ultra  vires. —  If  a  corporation  has  power  to  make 
a  note  for  any  purpose,  it  cannot,  as  against  a  bona  fide  holder,  set 
up  as  a  defense  that  it  had  no  power  to  make  a  note  for  a  par- 
ticular purpose."^     Where   a   corporation   is   prohibited   by   its 


55.  Police  Jury  v.  Britton,  15 
Wall.   (U.  S.)  566. 

56.  Monument  Nat.  Bank  v.  Globe 
Works,  101  Mass.  57,  3  Am.  Eep.  322 ; 
National  Park  Bank  v.  German-Amer- 
ican Mut.  Warehousing,  etc.,  Co.,  116 
N.  Y.  281,  22  N.  E.  567;  People  v. 
River  Raisin  &  L.  E.  R.  Co.,  12  Mich. 
389,  86  Am.  Dec.  64 ;  in  the  last  case  a 
railroad  corporation  for  its  own  con- 
venience and  that  of  its  employees  and 
patrons  attempted  to  issue  bills  to 
circulate  in  the  form  and  similitude 
of  bank  notes,  and  it  was  held  to  be 
an  act  of  banking  and  unlawful  for  a 
corporation  formed  for  the  purpose  of 
maintaining  a  railroad ;  ■  Strauss  v. 
Eagle  Ins.  Co.,  5  Ohio  St.  59;  James's 
Admr.  v.  Rogers,  23  Ind.  451. 

57.  Pearce  v.  Madison  &  Indiana- 
polis R.  Co.,  21  How.   (U.  S.)   441. 

Ultra  vires  acts. —  A  promissory 
note,  executed  in  behalf  of  a  manu- 
facturing and  trading  corporation,  by 
all  of  its  directors,  who  are  also  all  of 
its  stockholders,  in  payment  for  the 
shares  owned  by  one  of  such  stockhold- 
ers purchased  by  and  for  the  benefit  of 
the  others,  cannot  be  repudiated  by  the 
corporation  as  an  ultra  vires  transac- 
tion. Soloman  Solar  Salt  Co.  v.  Bar- 
ber, 58  Kan.  419,  49  Pac.  524. 

A  corporation  has  the  power  to  is- 
sue notes  when  authorized  by  its 
board  of  directors;  and  a  negotiable 
note  of  a  railroad  corporation,  exe- 
cuted by  authority  of  its  board  of 
directors,  is  not  ultra,  vires,  and  the 
corporation  cannot  defend  against  it 
in  the  hands  of  a  tona  fide  indorsee 
for  value,  before  maturity,  though  it 


may  have  a  defense  against  the  payee, 
and  the  directors  may  have  abused 
their  authority  in  directing  its  execu- 
tion. Kneeland  v.  Braintree  St.  R. 
Co.,  167  Mass.  161,  45  N.  E.  86. 

58.  Commercial  Bank  v.  St.  Croix 
Mfg.  Co.,  23  Me.  280;  Genesee  Co. 
Sav.  Bank  v.  Michigan  Barge  Co.,  52 
Mich.  438,  18  N.  W.  206;  Auerbaeh 
V.  Le  Sueur  Mill  Co.,  28  Minn.  291,  9 
N.  W.  799,  41  Am.  Rep.  285;  National 
Bank  of  Republic  v.  Young,  41  N.  J. 
Eq.  531,  7  Atl.  488;  Lehigh  Valley 
Coal  Co.  V.  West  Depere  Agricultural 
Works,  63  Wis.  45,  22  N.  W.  831. 

Note  apparently  valid. —  In  the 
case  of  Willmarth  v.  Crawford,  10 
Wend.  (N.  Y.)  341,  it  was  held 
that  a  note  given  to  an  incorpo- 
rated company  for  stock  is  valid  in 
the  hands  of  an  indorsee  without  no- 
tice, notwithstanding  the  statutory 
pi'ovision  forbidding  directors  of  such 
companies  to  receive  a  note  or  other 
evidence  of  indebtedness  in  payment 
of  any  stock  actually  called  in  and 
required  to  be  paid,  where  it  is  not 
affirmatively  shown  that  the  note  was 
given  for  stock  called  in  and  required 
to  be  paid. 

A  note,  on  its  face  valid,  issued  by 
a  corporation,  came  to  the  hands  of 
an  innocent  holder  for  value;  it  was 
held  that  the  corporation  could  not 
defend  a  suit  on  the  note  by  showing 
it  to  have  been  given  for  the  purchase 
of  stock  of  another  corporation;  such 
purchase  being  prohibited  by  its  char- 
ter, and  the  stock  having  been  deliv- 
ered. Wright  V.  Pipe  Line  Co.,  101 
Pa.  St.  204,  47  Am.  Rep.  701. 
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charter  or  by  statute  from  issuing  negotiable  paper  under  any 
circumstances,  such  paper  is  absolutely  void,  even  in  the  hands  of 
a  hona  fide  holder  for  value ;  "  since  what  is  absolutely  void  ab 
initio  cannot  acquire  validity  by  being  transferred  to  a  third  per- 
son any  more  than  a  forged  instrument  could  acquire  validity  in 
that  way."  ''*  Where  a  corporation  has  received  the  benefit  of  the 
proceeds  of  a  bill  or  note  it  cannot  set  up  the  defense  of  ultra 
vires  in  an  action  on  such  bill  or  note.*" 

c.  Power  to  make  or  indorse  for  accommodation. —  While  a  cor- 
poration has,  under  certain  circumstances,  the  general  power  to 
bind  itself  by  promissory  notes  and  contracts  of  indorsement,  made 
in  the  general  course  of  its  business,  it  has  no  power  to  make  or 


If  a  eorporatioti  that  has  no  power 
to  make  notes  or  to  take  them  ex- 
cept for  certain  purposes,  takes  them 
for  unauthorized  purposes  and  trans- 
fers them  to  an  innocent  purchaser, 
he  may  enforce  them,  unless  the  stat- 
ute expressly  declares  them  void. 
Blunt  V.  Walker,  11  Wis.  334,  78  Am. 
Dee.  709;  Cornell  v.  Hichens,  11  Wis. 
353. 

59.  Thompson  on  Corporations, 
§  5737.  See  Elliott  Bank  v.  Western, 
etc.,  E.  Co.,  2  Lea  (Tenn.),  676; 
Smead  v.  Indianapolis,  etc.,  R.  Co.,  11 
Ind.  104;  Dewey  v.  Toledo,  etc.,  R. 
Co.,  91  Mich.  351,  51  N.  W.  1063. 

60.  National  Park  Bank  v.  Germah- 
American  Mut.  Warehousing  &  Sec. 
Co.,  116  N.  Y.  281,  22  N.  E.  567,  5 
L.  E.  A.  673;  citing  Central  Park 
Bank  v.  Empire  Stone  Dressing  Co., 
26  Barb.  (N.  Y.)  23;  Bridgeport  City 
Bank  v.  Empire  Stone  Dressing  Co., 
30  Barb.  (N.  Y.)  421;  Morford  v. 
Farmers'  Bank  of  Saratoga,  26  Barb. 
(N.  Y.)  568;  Bank  of  Genesee  v. 
Patchin  Bank,  13  N.  Y.  309;  .^tna 
Nat.  Bank  v.  Charter  Oak  Life  Ins. 
Co.,  50  Conn.  167;  Monument  Nat. 
Bank  v.  Globe  Works,  101  Mass.  57; 
Davis  V.  Old  Colony  R.  Co.,  131  Mass. 
258;  Culver  v.  Reno  Real  Est.  Co.,  91 
Pa.  St.  367;  Hall  v.  Auburn  Turn- 
pike Co.,  27  Cal.  255,  87  Am.  Dee.  75 ; 
Lduisville  Banking  Co.  v.  Eisenman, 
94  Ky.  83,  21  S.  W.  531,  42  Am.  St. 
Rep.  335 ;  Blake  v.  Domestic  Mfg.  Co. 
(N.  J.  Eq.),  38  Atl.  241. 

The  treasurer  of  a  manufacturing 
company  has  no  implied  authority  to 
bind  the  corporation  as  an  accommo- 
dation indorser.  Usher  v.  Raymond 
Skate  Co.,  163  Mass.  1,  39  N.  E.  416. 


An  accommodation  indoisement  for 
the  sole  benefit  of  another  is  ultra 
vires.  But  if  the  indorsement  is  shown 
to  be  for  the  benefit,  partially,  of  the 
corporation,  as  for  the  purpose  of 
enabling  its  creditor  to  raise  money 
to  be  partially  used  in  discharging 
its  debt,  the  corporation  will  be  es- 
topped, after  receiving  the  money,  to 
deny  the  validity  of  its  contract. 
Lyon,  Potter  &  Co.  v.  First  Nat.  Bank, 
85  Fed.  120,  29  C.  C.  A.  45.  See 
also  Pick  V.  EUinger,  66  111.  App. 
570. 

The  indorsement  of  negotiable  paper 
for  the  accommodation  of  others,  by 
a  mercantile  corporation,  is  ultra  vires, 
and  its  powers  in  this  regard  are  not 
enlarged  by  an  amendment  to  its  by- 
laws, made  with  the  unanimous  con- 
sent of  its  stockholders,  whereby  its 
president  is  authorized  "  to  sign  all 
notes  or  bonds,  as  principal,  security, 
or  indorser,  which  he  may  deem  to 
the  interest  of  the  corporation." 
Steiner  v.  Steiner  Land  &  Lumber  Co. 
(Ala.),  26  South.  494. 

Previous  transactions. —  A  corpora- 
tion cannot  evade  liability  on  nego- 
tiable paper  indorsed  with  their  name, 
by  their  agent,  for  the  accommodation 
of  a  third  person,  on  the  ground  that 
the  agent  had  no  authority  so  to  in- 
dorse it,  if  it  appears  that  the  agent 
had  frequently  before  indorsed  their 
paper,  and  procured  it  to  be  discounted 
by  the  plaintiff,  and  received  the 
avails,  and  that  the  corporation  had 
recognized  the  validity  of  such  pre- 
vious transactions.  Bank  of  Auburn 
v.  Putnam,  1  Abb.  Dec.  80.  But  see 
Webster  v.  Howe  Mach.  Co.,  54  Conn. 
394,  8  Atl.  482. 
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indorse  notes  for  tbe  accommodation  of  others.®^  The  validity  of 
such  paper  can  also  be  assailed  upon  the  theory  that  the  officer  of 
a  corporation  who  executes  it  cannot  so  bind  the  corporation  in  a 
matter  not  connected  with  its  business,  or  in  which  it  has  no>  bene- 
ficial interest.^^  But  in  the  hands  of  a  iona  fide  purchaser  for 
value  accommodation  paper  duly  executed  by  the  officers  of  a  cor- 
poration can  be  enforced  against  the  corporation.®*  The  rules 
applicable  to  the  rights  of  bona  fide  holders  of  accommodation 
paper,  signed  by  one  of  a  partnership  without  the  consent  of  his 
copartners,  can  also  be  applied  in  the  case  of  similar  paper 
executed  by  the  officers  of  a  corporation.** 

d.  Presumption  in  favor  of  validity  of  corporation  paper. —  A 
corporation  having  either  an  express  or  implied  power  to  issue 
negotiable  paper  is  presumed  to  act  within  the  scope  of  such 
power  and  in  accordance  therewith ;  and,  therefore,  a  presumption 
exists  in  favor  of  the  validity  of  the  corporation's  paper  issued 


61.  Hall  V.  Aubum  Turnp.  Co.,  27 
Cal.  255,  87  Am.  Dec.  75. 

Ratification  by  stockholders. —  In 
the  ease  of  Martin  v.  Niagara  Falls 
Paper  Mfg.  Co.,  121s  N.  Y.  165,  25 
N.  E.  303,  it  was  held  that  if  the  of- 
ficers or  trustees  of  a  manufacturing 
corporation  do  an  unauthorized  act, 
or  incur  indebtedness,  which  would 
not  create  a  corporate  liability,  the 
stockholders  may  subsequently  ratify, 
and  so  validate  the  transaction.  There 
is  nothing  malum  in  se  or  malum  pro- 
hibitum in  the  loaning  of  its  credit 
by  such  a  corporation,  and  when  ac- 
commodation paper  has  been  executed 
in  its  name  by  its  president,  and  the 
transactions  have  been  ratified  by  the 
stockholders,  and  no  other  rights  in- 
tervene, they  are  thus  validated  and 
may  be  enforced  against  the  corpora- 
tion. But  see  Webster  v.  Howe  Mach. 
Co.,  54  Conn.  394,  8  Atl.  482. 

Loans  of  credit  to  persons  dealing 
with  corporation. — A  corporation  deal- 
ing in  manufactured  goods,  and  need- 
ing them  for  sale,  may,  as  a  proper 
incident  to  its  business,  extend  finan- 
cial aid  to  a  manufacturer  by  ad- 
vancing him  money  to  enable  him  to 
furnish  the  goods.  This  may  be  done 
by  a  loan  of  its  own  money,  or  by 
indorsing  the  manufacturer's  note, 
looking  for  reimbursement  out  of  the 
goods  to  be  manufactured  and  deliv- 
ered. Holmes  v.  Willard,  125  N.  Y. 
75,  25  N.  B.  1083,   11  L.  K.  A.  170; 


National  Bank  of  Commerce  v.  Allen, 
90  Fed.  545. 

62.  National  Park  Bank  v.  German- 
Am.  Mut.,  etc.,  Co.,  116  N.  Y.  281,  22 
N.  E.  367. 

63.  Bank  of  Genesee  v.  Patchin,  13 
N.  Y.  309;  Mechanics,  etc.,  Assn.  v. 
New  York,  etc.,  Co.,  35  N.  Y.  505; 
Bridgeport  Bank  v.  Empire  Stone 
Dressing  Co.,  30  Barb.  (N.  Y.)  421; 
Madison,  etc.,  E.  Co.  v.  Norwich  Sav- 
ings Soc,  24  Ind.  457 ;  National  Bank 
V.  Young,  41  N.  J.  Eq.  531,  7  Atl. 
488. 

The  provision  of  a  statute  that  no 
corporation  shall  employ  its  stock, 
means,  assets,  or  other  property  for 
any  other  purpose  than  the  objects  of 
its  creation,  does  not  render  the  ac- 
commodation indorsement  of  a  corpo- 
ration on  a  draft  invalid,  in  the  hands 
of  a  hona  fide  holder  for  value  before 
maturity.  Marshall  Nat.  Bank  v. 
O'Neal  (Tex.  Civ.  App.),  34  S.  W. 
344. 

Where  a  corporation  and  a  firm  are, 
for  all  practical  purposes,  one  and  the 
same,  and  all  transactions  that  inure 
to  the  benefit  of  one  also  benefit  the 
other,  accommodation  paper  executed 
by  the  corporation  for  the  benefit  of 
such  firm  is  binding  on  the  corpora- 
tion, whether  it  has  power  to  execute 
accommodation  paper  or  not.  National 
Bank  of  Cynthiana  v.  Mattingly 
(Ky.),  3'3  S.  W.  415. 

64.  See  preceding  section,  p.  118. 
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pursuant  to  such  power.*"^  Paper  so  issued  will  then  be  presumed 
valid  until  the  contrary  is  shown,  and  the  burden  is  upon  him 
who  denies  the  existence  of  the  power,  or  the  right  to  execute  lie 
paper  under  that  power.®*  As  said  by  Mr.  Thompson  "  the  pre- 
sumption manifestly  has  no  scope  where  the  corporation  is  under 
a  statutory  prohibition  in  respect  of  issuing,  taking,  or  transferring 
any  paper  of  the  kind  in  controversy;  and  it  is  in  this  relation 
that  we  find,  in  some  of  the  decisions,  the  qualification  that,  al- 
though negotiable  securities  issued  by  a  corporation  are  to  be 
presumed  valid  and  legal  when  not  prohibited  by  law,  and  when 
they  are  received  in  good  faith,  yet  they  are  invalid  when  given 
in  violation  of  law,  or  for  purposes  wholly  foreign  to  those  for 
which  the  corporation  was  created."  "" 

e.  Power  of  officers  to  issue  commercial  paper. —  Treasurers  of 
manufacturing  and  trading  corporations  have  been  held  to  be 
clothed  by  virtue  of  their  office  with  power  to  act  for  the  corpora- 
tion in  making,  accepting,  indorsing,  issuing,  and  negotiating 
promissory  notes  and  bills  of  exchange;  and  such  negotiable  in- 
struments in  the  hands  of  innocent  purchasers  for  value,  who  have 
taken  them  without  notice  of  any  want  of  authority  on  the  part  of 
the  treasurer,  are  binding  upon  the  corporation.®*     This  proposi- 

65.  Mitchell  v.  Borne  R.  Co.,  17  Works,  101  Mass.  37;  Mechanics' 
Ga.  574.  Banking  Assn.  v.  New  York,  etc.,  Co., 

66.  Lucas  v.   Pitney,   27   N.   J.  L.  35  N.  Y.  505;  Bissell  v.  Michigan,  S. 
221;     New    York    Fire    Ins.    Co.    v.  &  N.  I.  R.  Co.,  22  N.  Y.  258. 
Sturges,  2  Cow.    (N.  Y.)    664;   Beers       68.  Drafts  accepted  by  the  treas- 
V.  Phoenix  Glass  Co.,  14  Barb.  (N.  Y.)  urer  of  a  corporation  are  presumed  to 
'358,  368.  be  properly  accepted  by  the  eorpora- 

67.  Thompson  on  Corporations,  tion,  there  being  no  circumstances  to 
i  2741.  indicate  fraud  or   illegality;    and  in 

Validity  in  hands  of  bona  fide  holder,  an  action  by  the  holder  against  the 
— ^A  negotiable  security  of  a  corpora-  corporation  as  acceptor,  the  burden  of 
tion,  which,  upon  its  face,  appears  to  proof  is  upon  the  defendant  corpora- 
have  been  duly  issued  by  such  cor-  tion  to  show  that  the  plaintiff  had 
poration,  and  in  accordance  with  the  knowledge  that  the  acceptances  were 
provisions  of  its  charter,  is  valid  in  for  accommodation,  and  that  he  was 
the  hands  of  a  bona  fide  holder  thereof,  not  a  hona  fide  holder  for  value, 
without  notice,  although  such  seen-  Credit  Co.  v.  Howe  Machine  Co.,  54 
rity  was  in  fact  issued  for  a  purpose,  Conn.  357,  1  Am.  St.  Rep.  123.  See 
and  at  a  place  not  authorized  by  the  also  Walker  v.  Detroit  Transit  R.  Co., 
charter  of  the  company  and  in  viola-  47  Mich.  338,  11  N.  W.  187. 
tion  of  the  laws  of  the  State  where  A  corporation  may  be  held  liable 
it  was  actually  issued.  Smith  v.  Sac  upon  promissory  notes  issued  by  its 
County,  78  U.  S.  163,  20  L.  Ed.  109;  treasurer  in  accordance  with  a  usage  as 
Goodman  v.  Simonds,  61  U.  S.  365,  15  well  as  upon  those  expressly  author- 
L.  Ed.  941 ;  Thompson  v.  Lee  County,  ized.  In  re  Great  Western  Tel.  Co.,  Fed. 
70  U.  S.  327,  18  L.  Ed.  177.  And  see  Cas.  5,740,  5  Biss.  363.  And  in  the 
also  Auerbach  v.  Le  Sueur  Mill  Co.,  28  case  of  Foster  v.  Ohio-Colo.  Reduc- 
Minn.  296;  Mclntire  v.  Preston,  10  tion  &  Mining  Co.,  17  Fed.  (C.  C.) 
111.  48;  Monument  Nat.  Bank  v.  Globe   130,  it  was   held  that  the  authority 
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tion  has  not  remained  unchallenged ;  there  are  many  cases  holding 
that  such  officers  are  not  to  be  presumed  to  possess  the  power  to 
bind  the  corporation  by  its  notes  executed  by  them.**  It  has  been 
stated  as  a  general  proposition  that  the  president  and  secretary 
of  a  corporation  are  not  empowered  to  bind  it  by  their  signatures 
to  commercial  paper.''*'  They  have  no  inherent  power  to  execute 
negotiable  notes  in  the  name  of  the  corporation.'^^  The  directors 
of  a  corporation  are  in  control  of  its  affairs  and  have  the  manage- 
ment of  its  business,  subject  to  the  restrictions  and  limitations 
imposed  upon  them  by  the  articles  of  incorporation,  by-laws,  and 
statutes.  If  the  issuing  of  commercial  paper  is  within  the  power 
of  the  corporation  itself,  such  paper  may  in  all  cases  be  executed 
by  the  directors  acting  as  a  board.''^ 


of  an  officer  of  a  corporation  depends 
upon  the  by-laws,  or  upon  the  custom 
of  the  corporation;  if  it  be  the  custom 
of  a  corporation  to  permit  the  treas- 
urer to  execute  its  promissory  notes, 
the  corporation  will  be  bound  by  such 
note,  especially  if  it  received  the  bene- 
fit of  the  money  for  whicu  it  was  is- 
sued. 

Rule  in  Massachusetts. —  In  the  case 
of  Merchants'  Nat.  Bank  v.  Gas  Light 
Co.,  159  Mass.  505,  34  N.  E.  1083,  38 
Am.  St.  Rep.  453,  this  question  was 
discussed  at  length  and  the  court  said : 
"  Treasurers  of  business  corporations 
usually  have  much  more  extensive 
powers  (than  treasurers  of  towns  or 
cities),  and  the  decisions  of  this  court 
hold  that  the  treasurer  of  a  manu- 
facturing and  trading  corporation  is 
clotbed  by  virtue  of  his  office  with 
power  to  act  for  the  corporation  in 
making,  accepting,  indorsing,  issuing, 
and  negotiating  promissory  notes  and 
bills  of  exchange,  and  that  such  ne- 
gotiable paper  in  the  hands  of  an  in- 
nocent holder  for  value,  who  has  taken 
it  without  notice  of  any  want  of  au- 
thority on  the  part  of  the  treasurer, 
is  binding  on  the  corporation,  al- 
though with  reference  to  the  corpora- 
tion it  is  accommodation  paper."  Cit- 
ing Narragansett  Bank  v.  Atlantic 
Silk  Co.,  3  Mete.  (Mass.)  282;  Bates 
v.  Keith  Iron  Co.,  7  Mete.  (Mass.) 
224;  Lester  v.  Webb,  1  Allen  (Mass.), 
34;  Bird  v.  Daggett,  97  Mass.  494; 
Monument  Nat.  Bank  v.  Globe  Works, 
101  Mass.  57,  3  Am.  Rep.  322;  Corco- 
ran V.  Snow  Cattle  Co.,  151  Mass.  74, 
23  N.  E.  727. 


The  rule  as  laid  down  in  the  above 
case  would  seem  to  be  confined  to  a 
manufacturing  or  trading  corporations. 
The  Supreme  Court  of  Massachusetts 
has  said  in  the  case  of  Craft  v.  South 
Boston  R.  Co.,  150  Mass.  207,  22  N.  E. 
920,  5  L.  K.  A.  641,  that  "whatever 
may  be  true  of  trading  corporations 
there  is  nothing  in  the  nature  of  the 
business  of  a  horse  railroad  corpora- 
tion, or  of  the  duties  of  a  treasurer 
of  such  a  corporation,  which  implies 
that  the  treasurer,  by  virtue  of  his 
office,  has  authority  to  borrow  money 
for  the  company  and  to  give  its  notes 
therefor." 

69.  Atkinson  v.  St.  Croix  Mfg.  Co., 
24  Me.  171;  In  re  Millward-Clifl 
Cracker  Co.,  161  Pa.  St.  157,  28  Atl. 
1072;  Oak  Grove  &  Sierra  Verde  Cat- 
tle Co.  V.  Foster,  7  N.  M.  6'50,  41 
Pac.  522. 

70.  City  Electric  St.  R.  Co.  v.  First 
Nat.  Bxch.  Bank,  62  Ark.  33,  34 
S.  W.  89,  31  L.  R.  A.  535.  But  see 
Am.  Exch.  Bank  v.  Oregon  Pottery 
Co.,  55  Fed.  265. 

71.  McCuUough  V.  Moss,  5  Den. 
(N.  Y.)  567;  Life  &  F.  Ins.  Co.  v. 
Mechanic  F.  Ins.  Co.,  7  Wend.  (N.  Y.) 
31;  Hyde  v.  Larkin,  35  Mo.  App.  365; 
Walworth  Co.  Bank  v.  Farmers'  Loan 
&  Trust  Co.,  14  Wis.  325;  Titus  v. 
Cairo  &  F.  R.  Co.,  37  N.  J.  L.  98; 
Wait  V.  Nashua  Armory  Assn.,  66  N. 
H.  581,  23  Atl.  77,  14  L.  R.  A.  356; 
National  Bank  at  Commerce  v.  Atkin- 
son, 55  Fed.  465. 

73.  Schimpf  v.  Lehigh  Valley  Mut. 
Ins.  Co.,  86  Pa.  St.  373. 
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The  rules  controlling  the  liability  of  a  corporation,  for  the  acts 
of  its  officers  and  agents  Eire  similar  to  those  applying  to  the  acts 
and  contracts  of  the  agents  of  a  natural  person^*  "  Corporations, 
like  natural  persons,  are  bound,  and  bound  only,  by  the  acts  and 
contracts  of  their  agents,  done  and  made  within  the  scope  of  their 
authority."  ^*  If  the  business  of  a  corporation  is  of  such  a  char- 
acter as  to  require  -the  issuing  of  negotiable  paper  under  ordinary 
circumstances,  a  party  receiving  such  paper  in  good  faith  and 
without  notice,  from  an  agent  of  the  company  having  authority  to 
issue  it  under  ordinary  circumstances,  will  be  protected,  although 
the  agent  miay  have  acted  without  authority  and  in  violation  of 
the  company's  charter  in  the  particular  case.  But  if  the  execution 
of  negotiable  instruments  is  not  required  in  carrying  on  the 
legitimate  business  of  a  corporation,  except  under  extraordinary 
circumstances,  a  party  receiving  such  paper  is  not  entitled  to  as- 
sume the  existence  of  those  extraordinary  circumstances  and  must, 
at  his  peril,  ascertain  the  real  facts.'^'*  The  power  to  bind  the 
corporation  by  issuing  bills  and  notes  is  usually  conferred  upon 
its  officers  by  its  articles  of  incorporation,  its  by-laws,  or  by  resolu- 
tion duly  passed  by  its  board  of  directors.  But  the  power  may  be 
inferred  from  the  circumstances  of  the  particular  case,  or  from  an 
acquiescence  of  the  corporation  in  the  acts  of  its  officers  in  the 
regular  course  of  its  authorized  business  for  a  series  of  years'.^* 

73.  See  ante,  §  29,  p.  80^^.  from    such    board.     Cattron    v.    First 

74.  Per  Justice  Campbell  in  Phila-  Univ.  Soc.,  46  Iowa,  102. 

delphia,    etc.,   E.    Co.    v.    Quigley,    21  And  in  the  ease  of  Downer  v.  Read, 

How.  (U.  S.)  202,  16  L.  Ed.  72.  17    Minn.    493,    it    was    held    that    a 

75.  Morawetz  on  Private  Corpora-  transfer  by  the  trustee  of  a  corpora- 
tions, §  351.  tion  of  a  promissory  note,  payable  to 

76.  Implied  power  of  ofQcers  gener-  its  order,  and  the  legal  title  to  which 
ally. —  The  power  to  make  commer-  is  in  the  corporation,  without  the 
cial  paper  is  a  necessary  incident  to  direction  of  its  executive  committee, 
the  proper  transaction  of  business  by  who  alone  have  power  to  authorize 
a,  business  corporation  and  the  usual  such  transfer,  was  binding  and  vested 
executive  officers  are  presumed  to  act  a  good  title,  even  as  against  the  oor- 
within  the  scope  of  their  authority,  poration,  the  beneficial  owner,  if  the 
and  every  intendment  will  be  made  to  indorsee  knew  nothing  of  the  restric- 
support  the  paper  given,  especially  tion  on  the  power  of  the  trustee, 
when  signed  by  the  financial  officer  of  Where  it  is  within  the  power  of  a 
the  company.  In  re  Great  Western  corporation  to  make  and  indorse  notes, 
Tel.  Co.,  Fed.  Cas.  No.  5,740,  5  Bias,  and,  in  the  course  of  its  business, 
363.  notes   have  been   made   by   a   certain 

When  the  business  of  a  church  cor-  officer,  an  indorsement  of  a  note  by 
poration  is  required  by  its  articles  to  him  in  the  name  of  the  corporation 
be  conducted  by  its  officers  as  a  board  may  be  enforced  by  a  bona  fide  holder, 
of  trustees,  the  president  and  secre-  notwithstanding  that  the  holder  has 
tary  cannot  execute  a  note  binding  never  before  dealt  with  the  corpora- 
on  the  corporation  without  authority  tion's  commercial  paper.    Bank  of  At- 
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Evidence  that  paper  signed  by  an  officer  of  a  corporation  waa 
habitually  used  by  it  in  the  ordinary  transaction  of  its  business 
for  a  long  time,  although  without  any  express  authority  conferred 
by  its  by-laws,  or  by  any  formal  resolution  of  its  board  of  directors, 
is  sufficient  to  establish  a  power  in  such  officer  to  bind  the  corpora- 
tion."   As  was  said  by  Judge  Story  in  the  case  of  Bank  of  United 

tica  V.  Pottier  &  Stymua  Mfg.  Co.,  L.  Co.,  59  Cal.  22;  McCormiek  v. 
49  Hun,  606,  1  N.  Y.  Supp.  483.  Stockton  &  T.  C.  R.  Co.,  130  Cal.  100, 

Authority  of  the  president  and  gen-  62  Pac.  267. 
eral  manager  of  a  corporation  to  issue  A  general  power  vested  in  the  presi- 
notes  in  its  name  will  not  be  implied  dent  of  a  corporation  to  borrow 
from  the  fact  that  they  had  on  for-  money  includes  authority  to  transfer 
mer  occasions  executed  notes  in  the  the  ordinary  securities  for  the  money 
corporate  name,  which  they  had  taken  borrowed.  Hatch  v.  Coddington,  95 
care  of,  without  the  knowledge  of  the  U.  S.  48,  24  L.  Ed.  339.  See  also 
board  of  directors.  Elwell  v.  Puget  Mitchell  v.  Deeds,  49  111.  416,  95  Am. 
Sound  &  C.  R.  Co.,  7  Wash.  487,  35  Dec.  621. 
Pac.  376.  Power  of  secretary. —  The  secretary 

Power  of  president. — A  construction  of  a  mining  company  has  no  implied 
cdmpany,  whose  president  had  gen-  authority,  as  incident  to  his  office,  to 
eral  charge  and  control  of  its  business,  make  an  assignment  of  promissory 
and  who  had  been  permitted  by  the  notes  belonging  to  the  company.  To 
directors  to  execute  and  indorse  notes  sustain  such  an  assignment,  either  an 
and  drafts  for  the  purpose  of  raising  express  authority  or  a  ratification 
money  to  conduct  the  corporate  busi-  must  be  shown.  Blood  v.  Marcuse,  38 
mess,  is  liable  for  the  amount  of  notes  Cal.  590,  99  Am.  Dec.  435.  See  First 
executed  by  the  president  to  pay  off  Nat.  Bank  v.  Hogan,  47  Mo.  472; 
debts  due  from  the  company.  Fitz-  Thompson  v.  Des  Moines  Driving 
gerald  &  Mallory  Const.  Co.  v.  Fitzger-  Park  (Iowa),  84  N.  W.  678. 
aid,  137  U.  S.  98,  11  Sup.  Ct.  36,  34  L.  Power  of  superintendent  or  man- 
Ed.  608.  See  also  Irwin  v.  Bailey,  Fed.  ager. —  The  sole  manager  of  a  corpo- 
Cas.  No.  7,079,  8  Biss.  523.  Possessed  ration  intrusted  by  the  officers  with 
by  a  president  of  an  insurance  com-  its  entire  conduct  may  bind  it  by 
pany  authorized  and  required  by  its  executing  a  note  in  its  name,  especi- 
by-laws  to  pay  losses.  Baker  v.  Cot-  ally  where  the  officers  had  previously 
ter,  45  Me.  236.  And  also  where  by-laws  acquiesced  in  his  execution  of  similar 
give  power  to  corporation  to  borrow  notes.  Gane  v.  Loemo  Printing  Co., 
money.  People  ex  rel.  Attorney-Gen-  46  111.  App.  456.  See  also  Bates  v. 
eral  v.  American  Steam  Boiler  Ins.  Keith  Iron  Co.,  7  Mete.  (Mass.) 
Co.,  3  App.  Div.  504,  38  N.  Y.  Supp.  224.  The  fact  that  an  agent  who 
406.  accepted  a  draft  upon  the  corporation 

In  the  absence  of  evidence  to  the  acted  as  general  agent  is  insufficient, 
contrary  it  is  presumed  that  the  man-  of  itself,  to  show  his  authority  to  ac- 
aging  president  of  a  corporation  en-  cept  the  draft.  Gould  v.  Norfolk  Lead 
gaged  in  loaning  money  and  buying  Co.,  63  Mass.  338,  57  Am.  Dec.  50. 
and  selling  securities  has  authority  A  general  agent  of  a  mining  com- 
as such  to  transfer  a  note  payable  to  pany,  without  being  especially  author- 
such  coi-poration.  Merrill  v.  Hurley,  ized  so  to  do,  has  no  authority  to 
6  S.  D.  592,  62  N.  W.  958.  And  make  promissory  notes  in  the  name  of 
where  full  control  of  the  business  of  the  company.  New  York  Iron  Mine 
a,  corporation  is  conferred  upon  the  Co.  v.  First  Nat.  Bank,  39  Mich.  644; 
president  by  a  vote  of  the  directors,  he  Merchants'  Nat.  Bank  v.  Detroit  Knit- 
may  purchase  materials  and  give  the  ting  Co.,  68  Mich.  620,  36  N.  W.  696. 
note  of  the  corporation  therefor.  Cas-  77.  Power  exercised  in  ordinary 
tie  V.  Belfast  Foundry  Co.,  72  Me.  transaction  of  business;  acquiescence  of 
167.  See  also  Siebe  v.  Joshua  Hendy  directors. —  The  leading  New  York  case 
Mach.  Wks.,  86  Cal.  390,  25  Pac.  14;  on  this  proposition  is  that  of  Olcott  v. 
Seeley  v.  San  Jos6  Independent  M.  &   Tioga  K.   Co.,   27   N.   Y.    546,  where 
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States  V.  Dandridge :''®  "  If  officers  of  a  corporatioii  openly  exer- 
cise a  power  -which  presupposes  a  delegated  authority  for  the  pur- 
pose, and  other  corporate  acts  show  that  the  corporation  must  have 
contemplated  the  legal  existence  of  such  authority,  the  acts  of  such 
officers  shall  he  deemed  rightful,  and  the  delegated  authority  will 
be  presumed."  And  it  has  been  said  in  a  recent  Wisconsin  case  ™ 
that :  "  The  idea  that  every  time  a  person  deals  with  an  officer  of 
a  corporation,  or  a  person  assuming  to  act  in  its  behalf,  he  must, 
under  all  circumstances,  take  his  chances  on  whether  such  person 
or  officer  has  been  specially  authorized  in  regard  to  the  matter, 
has  no  place  in  the  law  of  our  day.  Proof  of  apparent  authority 
of  a  corporate  officer  to  contract  in  its  behalf,  prima  facie  estab- 
lishes actual  authority  so  to  do,  and  evidence  of  want  of  such 
authority  will  not  relieve  the  corporation  from  the  burden  of  a 
contract  made  with  reasonable  reliance  upon  such  apparent  au- 
thority, if  such  corporation  is  responsible  for  such  appearance." 
Where  the  officers  of  a  corporation,  who  customarily  are  em- 
powered to  act  in  its  behalf,  execute  a  note  in  its  name  and  cause 
such  execution  to  be  authenticated  by  the  corporate  seal,   the 

it  appeared  that  the  president  of  a  again  resumed  the  discharge  of  their 
railroad  corporatioii  was  allowed  for  appropriate  duties,  they  took  posses- 
three  years  to  purchase  locomotives,  sion  of  the  road  and  of  all  the  prop- 
giving  bills  for  them  purporting  to  erty  thus  procured  by  the  president, 
bind  the  company,  and  to  run  them  and  continued  to  use  such  property 
upon  the  road  which  he  managed  in  for  several  years,  without  question  as 
his  discretion.  Afterward  the  direct-  to  the  manner  in  which  it  had  been 
ors  resumed  the  charge  of  the  road  obtained.  Under  such  circumstances, 
and  of  the  property  thus  obtained,  the  acts  of  the  assumed  agent  can- 
and  for  some  years,  though  they  did  not  be  repudiated.  The  powers  of  the 
not  settle,  did  not  question,  the  ac-  agent  of  a  corporation  are  such  as 
counts  rendered  by  the  president  of  he  is  allowed  by  the  directors  or  man- 
these  transactions.  The  court  said:  agers  of  the  corporation  to  exercise 
"  The  board  of  managers,  designedly,  within  the  limits  of  the  charter;  and 
as  it  must  be  presumed,  relinquished  the  silent  acquiescence  of  the  direct- 
to  the  president,  for  a  period  of  three  ors  or  managers  may  be  as  effectual 
years  (embracing  the  time  of  all  the  to  clothe  the  agent  with  power  as  an 
transactions  involved  in  the  present  express  letter  of  attorney." 
action),  the  exclusive  management  of  78.  12  Wheat.  (U.  S.)  64.  This  doc- 
the  business  of  the  corporation;  allow-  trine  has  been  confirmed  in  the  follow- 
ing him,  at  his  own  discretion,  to  ing  cases:  Melledge  v.  Boston  Iron 
employ  and  pay  the  workmen  con-  Co.,  5  Cush.  (Mass.)  175;  Per- 
structing  the  road;  to  purchase  and  kins  v.  Washington  Ins.  Co.,  4  Cow. 
lay  the  iron  constituting  the  track;  (N.  Y.)  645,  659;  Bridenbecker  v. 
to  borrow  money  in  large  and  small  Lowell,  32  Barb.  (N.  Y.)  9;  Hoyt 
sums,  giving  the  notes  or  bills  of  v.  Thompson's  Executors,  19  N.  Y. 
the   corporation   therefor,    as   well    as  208,  219. 

other  securities;  to  purchase  locomo-  79.  Bullen  v.  Milwaukee  Trading 
tives  and  cars,  and  to  put  them  in  use  Co.,  109  Wis.  41,  85  N.  W.  115,  citing 
on  the  road,  paying  for  them  in  like  Ford  v.  Hill,  92  Wis.  188,  66  N.  W. 
bills  and  notes;  and  when,  at  the  end  115;  McElroy  v.  Horse  Co.,  96  Wis. 
of    the    three    years,    the    managers  317,  71  N.  W,  652, 
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presence  of  such  seal  on  the  instrument  carries  with  it  prima  facie 
proof  of  the  authority  of  the  officers  to  execute  the  note.*" 

Where  an  officer  of  a  corporation  issues  a  note  or  bill  or  signs 
a  check  in  the  name  of  the  corporation,  for  the  payment  of  his 
individual  debt,  without  any  actual  or  apparent  authority,  the 
payee  is  charged  with  notice  of  such  officer's  incapacity  to  issue 
such  paper,  and  cannot  recover  from  the  corporation  on  such  bill 
or  note ;  and  in  the  case  of  a  check,  if  he  accepts  it  vsdthout  question 
and  draws  the  money  thereon,  he  is  liable  in  an  action  by  the  cor- 
poration to  recover  the  amount  paid  as  money  received  by  him  to 
its  use.** 

f .  Power  of  officers  to  transfer  commercial  paper. —  A  corpora- 
tion having  the  power  to  contract  must  necessarily  have  the  power 
to  receive  in  conformity  with  the  terms  of  a  contract,  or  as  evidence 
of  indebtedness  to  it,  the  negotiable  paper  of  other  persons  or  cor- 
porations. The  power  to  receive  such  paper,  in  payment  or  settle- 
ment of  debts  contracted  within  the  general  scope  of  the  powers 
of  the  corporation,  may  be  regarded  as  one  of  the  implied  or  in- 
herent powers  of  all  corporations.®^  The  power  to  receive  nego- 
tiable paper  must  necessarily  be  accompanied  by  a  power  to  trans- 
fer it  to  a  third  person,  in  the  ordinary  course  of  its  business.** 

80.  Bullen  v.  Milwaukee  Tradioig  quiry  so  as  to  render  him  chargeable 
Co.,  109  Wis.  41,  85  N.  W.  115.  with  knowledge  of  all  the  facts  that 

81.  Bill,  check,  or  note  issued  by  such  inquiry  would  have  revealed, 
officer  for  his  own  use. —  Rochester,  and  hence  does  not  deprive  him,  as 
etc..  Turnpike  Co.  v.  Paviour,  164  N.  matter  of  law,  of  the  character  of  a 
Y.  281,  58  N.  E.  114.  bona  fide  purchaser,  so  as  to  prevent 

The  president  of  a  corporation,  au-  him,   on  becoming  absolute  owner  of 

thorized  to  make  corporate  notes  for  the  note  after  its  maturity,  from  en- 

a  corporate  purpose,  made  a  note  regu-  forcing  the  note  against  the  corpora- 

lar  in  form  and  attested  by  the  sec-  tion.      Cheever  v.  Pittsburgh,  etc.,  R. 

retary,  payable  to  the  order  of  a  third  Co.,  150  N.  Y.  59,  44  N.  E.  701.     See 

party,   who   in   fact   had   no   interest  also  Hanover  Bank  v.  AmericEun  Dock 

therein.     Such  -note  was  indorsed  by  &  T.  Co.,  148  N.  Y.  612,  43  N.  E.  72; 

the   nominal    payee    to    a    mercantile  Bank  of  New  York,  etc.  v.  American 

firm   of   which    the   president    was   a  Dock   &   T.    Co.,    143   N.   Y.   559,   38 

member;    it    was    thereupon    indorsed  N.  E.  713. 

by  the  firm,  and  wrongfully  delivered  82.  Mitchell  v.  Rome  R.  Co.,  17  Ga. 

by  the  president,  before  maturity,  to  574;  Goodrich  v.  Reynolds,  31  111.  390, 

a   stranger   having  mo    actual   knowl-  83    Am.    Dec.    240;    Hardy    v.    Merri- 

edge  or  notice  of  a  defect  in  the  title,  weather,   14  Ind.   203;    Bank   of   Mis- 

as  collateral  security  for  a   cash  ad-  souri  v.  Price,   1   Mo.   54;    Strauss  v. 

Vance  of  more  than  its  amount,  upon  Eagle  Ins.  Co.,  5  Ohio  St.  59;  White's 

a  note  of  the  firm  and  for  its  benefit.  Bank  v.  Toledo  Fire,  etc.,  Co.,  12  Ohio 

It  was   held  that  the   fact   that  the  St.  601;  Blunt  v.  Walker,  11  Wis.  334, 

corporate    note    bears    upon    its    face  78  Am.  Dec.  709;   Wayland  Univ.  v. 

the    signature,    as    president,    of    the  Boorman,  56  Wis.  657,  14  N.  W.  819. 

party   dealing    with    it,   is    not    suffi-  83.  Savage  v.  Walshe,  26  Ala.  619; 

cient  to  put  the  transferee  upon  in-  Frye  v.  Tucker,  24  111,  180;  Goodrich 
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Many  of  the  same  rules  which  eoiitrol  the  indorsement  and  transfer 
of  negotiable  paper  by  agents  are  also  applicable  to  officers  and 
agents  of  a  corporation.®*  As  in  the  case  of  the  power  of  a  cor- 
porate officer  to  bind  the  corporation  by  issuing  bills  and  notes, 
the  power  of  such  officer  to  transfer  negotiable  paper  received  by 
the  corporation  may  be  implied  from  the  circ\mistances  or  from 
the  customs  of  the  corporation.®^  A  uniform  practice  by  an  in- 
surance company,  for  a  period  of  several  months  prior  to  the 
transfer  of  the  note  in  suit,  of  raising  money  on  its  notes,  upon 
the  indorsement  of  its  president  for  the  purpose  of  passing  title, 
may  be  given  in  evidence  to  the  jury,  and  will  warrant  the  jury  in 
finding  that  the  indorsement  of  the  note  in  suit  was  upon  sufficient 
authority  to  make  it  binding  upon  the  company.®^  There  can  be 
no  general  or  prima  facie  authority  vested  in  a  corporate  officer  to 
transfer  paper  of  the  corporation  by  indorsement,  any  more  than 
such  officer  can  have  prima  facie  authority  to  bind  the  company 
by  a  note  or  bill  issued  by  him.  But  a  cashier  of  a  bank  is,  virtute 
officii,  generally  intrusted  with  the  notes,  securities,  and  other 
funds  of  the  bank ;  and  is  held  out  to  the  world  by  the  bank  as  its 
general  agent  in  the  negotiation,  management,  and  disposal  of 
them.  Prima  facie,  therefore,  he  must  be  deemed  to  have  au- 
thority to  transfer  and  indorse  negotiable  securities,  held  by  the 
bank,  for  its  use  and  in  its  behalf.  'No  special  authority  for  their 
purpose  is  necessary  to  be  proved.®^ 

V.  Wilder,  31  111.  490;  Morris  v.  his  acts  in  the  same  manner  as  if  the 
Cheney,  51  111.  451;  Came  V.  Brigham,  authority  were  expressly  granted." 
39  Me.  35;  Lucas  v.  Putney,  27  N.  J.  See  also  Union  Gold  Mining  Co.  v. 
L.  221;  Buckley  V.  Briggs,  30  Mo.  452;  Rocky  Mt.  Nat.  Bank,  2  Colo.  248, 
Marvine  v.  Hymers,  12  N.  Y.  223;  257;  Phillips  v.  Campbell,  43  N.  Y. 
Bank  of  Genesee  v.  Patchin,  19  N.  Y.  271;  Chicago  Bldg.  Soc.  v.  Crowell,  65 
312;  Farmers'  Bank  v.  Maxwell,  32  m  453.  Ardesco  Oil  Co.  v.  Gilson,  63 
N.  Y.  579;  Holbrook  v.  Basset  5  p^  gt  j^g;  Dougherty  v.  Hunter,  54 
Bosw.    (N.  Y.)    147;   Ogden  v.  Andre,  p^^    g^.    ggg'  ^        •' 

^  Q^^^'    '^'oJ'^   ^/^'     QQ  I*  ^°  '^^'^'^  °^  ^  corporation  openly 

84.  See  §  29,  twite,  p.  99.  exercises   a   power   which   presupposes 

85.  The  rule  as  applied  to  agents  ,  ,  .  ,  *^  . ,  ...  .f  '^^ 
and  officers  of  a  co?^ration  in  the  a  delegated  authority  for  the  purpose, 
performance  of  representative  acts  has  ^"^^  ^^e  corporate  acts  show  that  the 
been  stated  by  Mr.  Thompson  (on  Cor-  corporation  must  have  contemplated 
porations,  §  4883)  as  follows:  "In  the  legal  existence  of  such  authority, 
general,  it  may  be  stated  to  be  well  the  acts  of  such  officer  will  be  deemed 
settled  that  if  an  officer  of  a  corpo-  rightful,  and  the  delegated  authority 
ration  is  allowed  to  exercise  a  partieu-  will  be  presumed.  Fayles  v.  National 
lar   authority  in  respect  to  the  busi-  Ins.  Co.,  49  Mo.  380. 

ness  of  a  corporation,  or  a  particular       86.  Marine  Bank   of  New  York  v. 
branch  of  it,  for  a  considerable  time;    Clements,  31  N.  Y.  33. 
in   other  words,  if  he  is  held  out  to       87.  Wild     v.     Bank     of     Passama- 
the  world  as  having  authority  in  the  quoddy,    3   Mason    (U.   S.),   505,    per 
premises,  the  corporation  is  bound  by  Story,  J. 
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g.  Form  of  notes  and  bills  hy  corporations;  form  of  indorse- 
ment.—  We  have  already  referred  to  the  forms  of  negotiable  in- 
struments executed  by  agents'  and  others  acting  in  a  representative 
capacity,  and  have  discussed  at  length  the  liabilities  of  agents 
arising  from  an  irregular  signature  of  such  instruments.**  Many 
cases  have  been  there  cited  where  the  courts  have  held  the  ofScers 
of  corporations  liable  personally  upon  the  notes  and  bills  of  such 
corporations,  because  such  instruments  did  not  show  upon  their 
faces  that  they  were  made  to  bind  such  corporations.**     It  will 

Indorsement   by  bank  cashier. —  In  Indiana. —  State   Bank   v.   Wheeler, 

the  case  of  Fleckner    v.  U.  S.  Bank,  21  Ind.  90;  Jones  v.  Hawkins,  17  Ind. 

8  Wheat.   (U.  S.)   338,  360,  Story,  J.,  550;  Allison  v.  Hubhell,  17  Ind.  559. 

also   said:      "We  are  very  much  in-  Louisiana. —  Merchants'  Ins.  Co.  v. 

clined  to  think   that  the  indorsement  Chauvin,  8  Rob.  49;  Haynes  v.  Beck- 

of  notes,  like  the  present,  for  the  use  man,  6  La.  Ann.  224. 

of  the  bank,  falls  within  the  ordinary  Mai»ie.— Burnham    v.    Webster,    19 

duties    and    rights    belonging    to   the  Me.   232;    Farrar  v.   Oilman,   19   Me. 

cashier   of   the   bank,   at   least   if  his  440,  36  Am.  Dec.  766. 

office  be  like  that  of  similar  institu-  Maryland  —  Ecker     v.     First     Nat. 

tions,   and  his  rights  and  duties   are  Bank,  59  Md.  291. 

not  otherwise  restricted.    The   cashier  Massachusetts. —  Hartford   Bank   v. 

is  usually  intrusted  with  all  the  funds  Barry,  17  Mass.  94. 

of  the  bank,  in  cash,  notes,  bills,  etc.,  MiehigOM. —  Kimball  v.  Cleveland,  4 

to  be  used,  from  time  to  time,  for  the  Mich.   606 ;    Davenport  v.    Stone,    104 

ordinary   exigencies  of  the  bank.    He  Mich.  521,  62  N.  W.  722. 

receives  directly,  or  through  the  sub-  -"isstsstppi.— Harper  v.  Calhoun,  8 

ordinate  officers,  all  moneys  and  notes.  Miss.  203. 

He   delivers    up   all   discounted   notes  Missouri.— Yonlig  v.  Hudson,  99  Mo. 

and    other    property,   when    payments  ^^^>  1^  °-  "•  ^^2. 

have    been     duly    made.      He    draws  ^^w  Hampshire.— ^Yliot  v.   Abbot, 

checks,  from  time  to  time,  for  moneys,  ^2  N.  H.  549,  37  Am.  Dec.  227;  Cor- 

wherever  the   bank  has  deposits.     In  ?tV-/^">  ^^  ^A  ?/  ^^rJ"^-  ^^■ 

short,  he  is   considered  the  executive  If  L^^R^r  ^'              '                         ' 

officer,   through  whom   and  by   whom  '■''  f^^'^-  ^'*;       ,,       •  i           .     i.      „, 

the  whole  mSueyed  operations  of  the  ^  ^l'^„J°'''i;—^^r":^  ^-  -$"^*'?,'  ?! 

bank,  in  paying  or  receiving  debts,  or  ^^"J"  ^^Ij  Bridenbeeker  v.  Lowell,  32 

discharging   or  transferring^  securities,  B?jb.  9;  City  Bank  vPerkms,  29  N.  Y. 

are  to  be  conducted.    It  does  not  seem  "";;,.     ^™;  "^'^-  ''^^     ,       ,   „.    , 

too  much,  then,  to  infer,   in  the   ab-  .,?''*Vni^''^tf.  "^1.?^^=  °/   ^"i^^^' 

sence  of  all  positive  restrictions,  that  J'"«'  }}  ,^^Z  T'J  I        i.w  ^t^T 

it   ;„    ^.i„    j„i„   „„    ,™ii    +„   o„„iU   +!,„  296;   Union   Nat.   Bank  v.  First  Nat. 

It  IS  his  duty  as   well   to   apply   the  g     ^         q  j 

negotiable  funds  as  the  moneyed  capi-       Pennsulvania —Bissel^  v   First  Nat 

tal  of  the  bank  to  discharge  its  debts  Bank   el  Pa    St.  ^15 

and  obligations  Tennessee.— Maxwell     v.     Planters- 

See  also  the  following  cases:  ^^^^^  jq  Humph.  507. 

I7m*e(i«ates.— La  Fayette  Bank  v.        fpest  Virginia.— Smith  v.   Lawson, 

State   Bank,    Fed.   Cas.   No.   7,987,   4    ig  W.  Va.  212,  41  Am.  Rep.  688. 

McLean,  208;  Lanning  v.  Lockett,  10       TTisconsm.— Houghton  v.  First  Nat. 

^ed.  451.  Bank,  26  Wis.  663,  7  Am.  Rep.  107. 

Alabama  —Everett  v.  United  States,       88.  See  §  29,  note  17,  ante,  p.  84,  as 

6  Port.  166,  30  Am.  Dec.  5S4.  to  effect  of  affixing  corporate  seal,  and 

Georgia. —  Carey  v.  Giles,  10  Ga.  9;    notes  23  and  24,  ante,  pp.  87,  88,  as  to 

Collins  V.  Johnson,  16  Ga.  458.  signatures  generally. 

IlUnois. —  Owens  v.   Stapp,   32   111.       89.  See  §  29,  c,   (3),  and  notes  on 

653.  pp.  86-93,  ante. 
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not  be  necessary,  therefore,  in  this  connection  to  treat  of  the  lia- 
bilities of  officers  and  agents  of  corporations  in  making,  drawing, 
accepting,  and  indorsing  commercial  paper. 

The  body  of  a  negotiable  instrum/ent  which  seeks  to  bind  a  cor- 
poration should  contain  the  correct  name  of  the  corporation,  with- 
out the  name  of  the  officer  or  agent  who  issues  it.  Such  instru- 
ment should  be  signed  by  writing  the  name  of  the  corporation,  and 
by  adding  thereto  the  name  of  the  officer  or  agent  making  the 
signature.  A  note  in  the  following  form  would  comply  with  all 
the  requirements : 

$1,000.  Albany,  E".  Y.,  January  1,  1903. 

The  James  B.  Lyon  Company  promises  to  pay  to  Matthew 
Bender  or  order,  six  months  after  date,  one  thousand  dollars. 

The  James  B.  Lyon  Company, 

By  James  B.  Lyon,  President. 

There  are  other  forms  and  methods  of  signing  which  have  been 
held  sufficient  to  bind  the  corporation.  A  note  running  "  I,  A.  B., 
treasurer  of  the  D.  F.  Company,  promise,"  etc.,  and  signed  by 
"A.  B.,  Treasurer  of  D.  F.  Comjpany,"  might  be  held  to  be  that 
of  the  company,  and  not  of  the  individual.^  But  there  is  conflict 
among  the  authorities  as  to  the  sufficiency  of  such  a  signature,  and 
there  are  cases  holding  that  similar  signatures  only  bind  the  officer, 
individually,  and  not  the  corporation.®^  A  signature  "A.  B.,  for 
the  D.  F.  Company,"  or  "A.  B.,  Treasurer,  for  the  D.  F.  Com- 
pany," would  probably  be  a  proper  signature,  especially  if  the 
promise,  as  stated  in  the  body  of  the  instrument,  was  in  the  name 
of  the  company.*^  But  questions  have  sometimes  arisen  as  to  the 
force  of  such  a  signature,®^  and  it  would,  therefore,  be  much  bet- 
ter to  name  the  corporation  first,  and  add  "  by  A.  B.,  Treasurer," 
or  president,  as  the  case  m,ay  be.  There  are  no  reported  cases 
where  instruments  signed  in  such  a  manner  have  been  the  subject 
of  controversy.  By  such  a  signature  the  intention  to  bind  the 
company  is  clear  and  unequivocal  and  no  question  can  arise  as 
to  its  effect. 

90.  Mann  v.  Chandler,  9  Mass.  335.       92.  Long  v.  Colburn,  11  Mass.  97, 

91.  Barker  v.  Mechanic  Fire  Ins.  6  Am.  Dee.  160;  Rice  v.  Grove,  22 
Co.,  3  Wend.  (N.  Y.)  94;  Brockway  v.  Pick.  (Mass.)  158,  33  Am.  Dec.  724; 
Allen,  17  Wend.  (N.  Y.)  40;  Hills  v.  Ballon  v.  Talbot,  16  Mass.  461,  8 
Bannister,  8  Cow.  (N.  Y.)  31;  Cleve-  Am.  Dec.  146;  Tucker  Mfg.  Co.  v. 
land  V.  Stewart,  3  Ga.  283;  Dennison  Fairbanks,  98  Mass.  101. 

V.  Austin,  15  Wis.  334;  Sturdivant  v.  93.  Rice  v.  Grove,  22  Pick.  (Mass.) 
Hall,  59  Me.  172.  758,  33  Pac.  724. 


§  32.  Municipal  Coepoeations.  147, 

Similar  principles  control  in  the  case  of  the  indorsement  of 
negotiable  paper  by  an  officer  of  a  corporation,  and  the  same 
reason  exists  why  such  officer  should  be  explicit  in  designating 
himself  as  acting  for  or  in  behalf  of  the  corporation.**  The  ap- 
propriate manner  of  indorsement  would  be  "  The  James  B.  Lyon 
Company,  by  James  B.  Lyon,  President;"  in  other  words,  the  in- 
dorsement should  be  made  in  the  same  manner  as  a  contract  would 
be  signed  for  the  corporation.  A  different  rule  has  arisen  in  the 
case  of  bank  cashiers,  from  the  almost  universal  custom  among 
bankers;  where  an  indorsement  is  made  by  a  cashier,  with  the 
addition  of  the  word  "  cashier,"  the  bank  will  be  bound  thereby, 
and  no  personal  liability  attaches  to  him  in  such  a  case.®^ 

§  32.  Municipal  corporations. 

a.  Power  to  contract. —  Municipal  corporations  include  gen- 
erally cities,  villages,  and  towns;  as  defined  by  Judge  Dillon,®^ 
they  are  "  institutions  designed  for  the  local  government  of  towns 
and  cities;  or,  more  accurately,  towns  and  cities,  with  their  in- 
habitants, are,  for  purposes  of  subordinate  local  administration,, 
invested  vidth  a  corporate  character."  The  power  to  contract  in- 
heres  in  every  municipal  corporation,  limited  by  the  terms  of  its; 
charter  and  subjected  to  the  lawful  purposes  for  which  such  cor- 
poration was  created.  The  charter  or  statute  conferring  the  right 
of  corporate  existence  upon  a  municipality,  as  a  rule,  determines 
the  conditions  and  purposes  of  municipal  contracts  and  regulates 
the  objects  thereof  and  the  methods  of  their  execution.  In  ascer- 
taining whether  a  municipal  corporation  can  contract  it  is  neces- 
sary in  every  case  to  examine  the  statutes  under  which  the  affairs 
of  such  corporation  are  governed.*^  For  the  purpose  of  exercising 
the  special  powers  and  functions  conferred  upon  a  municipality 
by  its  charter,  even  if  there  is  no  express  power  to  contract  granted 

94.  See  §  29,  e,  note  48,  ante,  p.  in  the  incorporating  act.  But  where 
99.  the  power  is  conferred  in  this  manner 

95.  Bank  of  Genesee  v.  Patchin,  19  it  is  not  to  be  construed  as  author- 
N.  Y.  312;  Mechanics'  Bank  v.  Bank  izing  the  making  of  contracts  of  all 
of  Columbia,  5  Wheat.   (U.  S.)   326.  descriptions,    but    only    such    as    are 

96.  Dillon  on  Munie.  Corp.,  §  12.  necessary  and  usual,  fit  and  proper,  to 

97.  Dillon  on  Munie.  Corp.,  §  443,  enable  the  corporation  to  secure  or  to 
where  it  is  said :  "  Where  there  are  carry  into  effect  the  purposes  for 
express  provisions  on  the  subject,  which  it  was  created;  and  the  extent 
they  will,  of  course,  measure,  as  far  of  the  power  will  depend  upon  the 
as  they  extend,  the  authority  of  the  other  provisions  of  the  charter  pre- 
corporation.  The  power  to  make  con-  scribing  the  matters  in  respect  to 
tracts,  and  to  sue  and  be  sued  thereon  which  the  corporation  is  authorized  to 
is  usually  conferred  in  general  terms  act." 
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therein,  such  municipality  must  be  deemed  to  possess  an  implied 
or  incidental  power  to  make  and  enforce  contracts.®* 

b.  Power  to  borrow  money. —  According  to  a  large  number 
of  decided  cases,  the  power  to  borrow  money,  if  not  expressly 
granted  by  charter  or  by  statute,  does  not  exist  by  implica- 
tion in  a  municipal  corporation.®*  As  Judge  Dillon  says :  "  In 
view  of  the  legislative  practice  to  confer,  in  terms,  all  powers  so 
important  as  this,  the  dangerous  nature  of  this  power,  by  reason  of 
the  temptation  it  holds  out  to  incur  needless  debt  and  to  make 
extravagant  expenditures,  and  the  facilities  it  offers  for  frauds, 
and  the  settled  and  salutary  doctrine  that  such  corporations  have 
no  powers  but  such  as  are  expressly  conferred,  and  those  which 
are  necessary  to  effect  the  objects  of  the  corporation,  and  those 
which  are  incidental  to  the  express  grants,  the  author,  where  the 
legislative  will  is  wholly  silent,  is  strongly  inclined  to  deny  the 
existence  of  a  general  implied  or  incidental  power  to  borrow 
money."  ^  This  statement  of  the  law  has  not  remained  unchal- 
lenged. There  are  many  authorities,  of  well-recognized  ability 
and  importance,  which  maintain  that  in  carrying  out  the  express 
powers,  or  in  effecting  any  legitimate  municipal  object,  a  munic- 
ipal corporation  possesses  the  incidental  or  implied  power  to.  bor- 
row  money.^     It   seems    practically   impossible  to   deduce   any 

98.  2  Kent's  Comm.  224;  Galena  v.  7  Ohio,  pt.  2,  p.  31,  30  Am.  Dec.  185; 
Corwith,  48  111.  423 ;  Chaffee  v.  Mills  v.  Gleason,  11  Wis.  470. 
Granger,  6  Mich.  51 ;  Goodrich  v.  De-  Implied  power  in  absence  of  statute, 
troit,  12  Mich.  279;  Montgomery  — That  a  town,  in  the  absence  of 
County  V.  Barber,  45  Ala.  237 ;  In-  statute  or  constitutional  restriction, 
dianapolis  v.  Indianapolis  Gas  Co.,  66  has  power  to  borrow  money  for  a  legal 
Ind.  396;  Smith  v.  Stephan,  66  Md.  town  purpose,  and  within  the  limits 
381.  of     that     purpose,     without     special 

99.  Mayor  of  Nashville  v.  Ray,  19  statute  authority  is  now  conceded.  If 
Wall.  (U.  S.)  468;  Police  Jury  v.  money  is  needed  for  the  performance. 
Britton,  15  Wall.  (XJ.  S.)  566;  Wells  of  a  town  duty,  and  the  State  has  not 
V.  Supervisors,  102  U.  S.  625;  Minot  commanded  an  assessment  of  taxes  for 
V.  West  Eoxbury,  112  Mass.  1,  17  Am.  it,  the  majority  of  the  inhabitants  of 
Hep.  52;  Hawkins  v.  Carroll  County,  a  town,  acting  in  a  legal  town  meet- 
50  Miss.  762 ;  Hackettstown  v.  Swack-  ing  under  a  sufficient  warrant,  can 
hamer,  37  N.  J.  L.  191 ;  Wells  v.  bind  all  the  inhabitants  in  determin- 
Salina,  119  K  Y.  280,  23  N.  E.  870.  ing  to  borrow  part,  and  even  all,  of 

1.  Dillon   on  Munic.    Corp.,    §    117.  the   money,    rather   than   raise   it   at 

2.  Austin  V.  Colony,  51  Iowa,  102,  once  from  taxes.  Lovejoy  v.  Inhabit- 
49  N.  W.  1051 ;  Folsom  v.  School  Di-  ants  of  Poxcroft,  91  Me.  367,  40  Atl. 
rectors,  91  111.  402;  Sheffield  Town-  141,  143,  citing  Clark  v.  School  District, 
ship  V.  Andress,  56  Ind.  157;  City  of  3  R.  I.  199;  Baileyville  v.  Lowell,  20 
Richmond  v.  McGirr,  78  Ind.  192;  Me.  178;  Bank  v.  Stockton,  72  Me. 
State  ex  rel.  City  of  Norfolk  v.  Bab-  522;  Brown  v.  Winterport,  79  Me. 
cock,  22  Neb.  614,  35  N.  W.  941 ;  City  305,  9  Atl.  844. 

of  Williamsport  v.  Commonwealth,  84  The  Ohio  case  of  Bank  of  Chillicothe 
Pa.  St.  487,  24  Am.  Rep.  208;  Bank  v.  Town  of  Chillicothe,  7  Ohio,  pt.  2, 
of  Chillicothe  v.  Town  of  Chillicothe,  p.  31,  30  Am.  Dec.  185,  is  apparently 
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clearly  defined  and  universally  applicable  rules  to  control  the 
determination  of  this  question.  In  any  event  it  would  seem  to 
follow  from  all  the  cases  that  there  must  be  some  power  conferred 
by  legislative  enactment  to  do  some  act,  the  consummation  of 
which  would  necessarily  involve  the  borrowing  of  money.    In  the 


one  of  the  leading  cases  in  favor  of 
conferring  upon  municipal  corpora- 
tions the  implied  power  of  borrowing 
money;  as  stated  in  the  text,  it  was 
held  in  this  ease  that  the  power  to 
borrow  money  was  an  incident  to  the 
legislative  power  granted  by  the  char- 
ter. "  When  an  ordinance  was  passed 
directing  the  borrowing  of  money  it 
would  be  obligatory  on  the  corpora- 
tion, and  the  money  procured  would 
constitute  a  debt  which  the  corpora- 
tion must  discharge.  Such  law  would 
contravene  no  principle  of  the  Con- 
stitution or  laws  of  the  State  or  the 
United  States,  or  any  principle  con- 
tained in  the  charter  of  incorporation. 
To  effect  other  objects  than  those 
specified  in  the  charter,  money  could 
not  with  propriety  be  borrowed.  But 
if  it  should  be,  that  circumstance 
could  hardly  be  set  up  as  matter  of 
defense  against  an  action  brought  for 
the  recovery  of  the  money.  It  would 
rather  be  a  question  between  the  in- 
dividual corporation  and  their  officers, 
or  it  might  be  between  the  State  and 
the  corporation." 

/»  the  Wisconsin  case  of  Mills  v. 
Gleason,  11  Wis.  491,  which  is  also 
a  leading  case  on  this  question,  the 
court  said :  "  It  is  claimed  that  the 
city  had  no  power  to  make  this  loan 
or  issue  its  bonds  therefor.  There  is 
no  special  act  and  no  provision  in  its 
charter  authorizing  it,  and  it  was  said 
that  without  this,  the  power  to  bor- 
row money  did  not  exist,  and  could 
not  be  claimed  as  incidental  to  the 
execution  of  the  general  powers 
granted  by  the  charter.  The  charter 
does  confer  the  power  to  purchase  fire 
apparatus,  cemetery  grounds,  etc.,  to 
establish  markets,  and  to  do  many 
other  things,  for  the  execution  of 
which  money  would  be  necessary  as  a 
means.  It  would  seem,  therefore,  that 
in  the  absence  of  any  restriction,  the 
power  to  borrow  money  would  pass 
as  an  incident  to  the  execution  of 
their  general  powers,  according  to  the 
well-settled  rule,  that  corporations 
may  resort  to  the  usual  and  convenient 


means  of  executing  the  powers 
granted;  for  certainly  no  means  is 
more  usual  for  the  execution  of  such 
objects  than  that  of  borrowing  money. 

In  the  Pennsylvania  case  of  Wil- 
liamsport  v.  Commonwealth,  84  Pa.  St. 
495,  the  court  said ;  "  The  ground 
principally  relied  upon  by  the  learned 
author  (Judge  Dillon)  and  others 
who  take  this  view  of  the  question 
(against  the  implied  power)  is  that 
the  power  is  a  dangerous  one.  But 
showing  that  the  power  is  dangerous 
does  not  show  that  it  does  not  exist. 
Power  is  always  dangerous.  Yet  it 
must  be  lodged  somewhere,  or  human 
governments  cease  to  exist.  Without 
it  they  can  neither  repel  aggression 
from  without,  nor  suppress  disorder 
from  within.  A  government  without 
the  power  to  execute  its  own  laws 
would  be  contemptible,  and  of  no 
more  stability  than  a  rope  of  sand. 
To  withhold  power  merely  because  of 
its  liability  to  abuse  is  Utopian.  It 
is  not  too  much  to  say  that  instance* 
of  such  abuse  can  as  readily  be  found- 
in  the  National  and  State  govern- 
ments as  in  the  humblest  municipal- 
ity." 

In  Illinois  the  courts  have  held  that 
for  the  purpose  of  building  school- 
houses,  purchasing  school  sites,  or  for 
repairing  or  improving  the  same, 
school  directors,  by  a  vote  of  the  peo- 
ple of  the  district,  may  borrow  money 
and  issue  bonds  therefor.  Folsom  v. 
School  District,  91  111.  402;  School  Di- 
rectors v.  Sippy,  54  111.  287. 

In  Neiraska  it  was  held  that  a  stat- 
ute conferring  upon  a  city  of  a  certain 
class  the  right  to  make  regulations  to 
secure  the  general  health  of  the  city, 
and  to  construct  sewers,  and  to  regu- 
late their  use,  implied  a  power  to  bor- 
row money  and  issue  bonds  for  the 
construction  of  sewers;  and  the  court 
said :  "  If  it  becomes  necessary  for 
the  health  and  convenience  of  the  city 
to  drain  the  principal  streets  by  the 
use  of  underground  drains  or  sewers, 
the  power  is  given  to  do  so,  in  express 
terms.    To  say  that  this  power  existed. 
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case  of  Bank  of  Chillicotke  v.  Chillicothe,'  which  is  a  leading 
authority  in  favor  of  the  implied  power  to  borrow  money,  the 
charter  conferred  upon  the  governing  board  of  a  city  capacity  to 
purchase,  receive,  possess,  and  convey  real  and  personal  estate  and 
authorized  such  board  to  erect  and  repair  public  buildings  for  the 
use  of  said  city.  The  court  held  that  the  power  to  borrow  money 
was  an  incident  to  legislative  power,  and,  if  it  became  necessary 
for  the  safety  and  convenience  of  the  town,  or  to  carry  into  effect 
the  power  granted  to  purchase  real  or  personal  property,  or  to 
repair  or  erect  public  buildings,  to  borrow  money,  there  could  be 
no  objection  to  passing  a  law  or  ordinance  to  that  effect.  There 
would  seem  to  be  two  distinct  classes  of  cases  where  this  implied 
power  is  involved;  first,  where  by  some  special  provision  of  the 
charter  or  a  statute,  a  municipality  is  authorized  to  perform  an 
act  or  execute  a  contract  which  carries  with  it  the  immediate  ex- 
penditure of  a  large  sum  of  money,  which  cannot  conveniently  be 
raised  by  taxation,  and  second,  where  the  charter  conveys  only 
ordinary  municipal  powers  in  general  language,  with  no  express 
provision  for  incurring  indebtedness.  In  the  first  class  of  cases 
there  would  seem  to  be  no  conflict ;  all  seem  to  concur  in  holding 
that  the  power  to  borrow  money  is  necessary  for  the  exercise  of  the 
special  power.  In  the  second  class  there  is  a  direct  and  absolute 
conflict  of  authority  which  seems  incapable  of  reconciliation.  Not- 
withstanding the  unsatisfactory  condition  of  the  law  on  this  sub- 
ject, and  the  manifest  difference  of  opinion  as  to  the  effect  of 
withholding  or  granting  this  implied  power  to  municipalities,  the 
safer  doctrine  seems  to  be  in  favor  of  compelling  them  to  resort 
to  taxation  in  the  regular  course  of  the  administration  of  munic- 
ipal affairs,  for  the  purpose  of  raising  money  to  accomplish  the 
objects  which  are  vnthin  their  general  govenmiental  powers,  rather 
than  to  permit  a  resort  to  the  doubtful  expediency  of  borrowing 
money.  The  legislative  grant  of  a  general  power  should  never  be 
extended  by  implication  beyond  what  would  be  necessarily  in- 
cluded in  a  proper  exercise  of  that  power.  The  right  to  borrow 
money  should  be  denied  to  a  municipal  corporation  except  when 

but  that  the  means  to  make  it  efiFee-  to  have  been  conferred  except  when 
tive  had  been  withheld,  would  simply  expressly  given,  or  when  absolutely 
destroy  the  authority  and  nullify  the  necessary  to  carry  out  and  make  effec- 
legislative  grant.  We  are  fully  aware  tive  the  powers  expressly  conferred, 
of  the  necessity  for  great  care  in  the  State  ex  rel.  City  of  Norfolk  v.  Bab- 
exercise  of  the  right  to  borrow  money  cock,  22  Neb.  614,  35  N.  W.  941. 
by  municipal  corporations,  and  that  3.  7  Ohio,  pt.  2,  p.  31,  30  Am.  Dec. 
the  power  so  to  do  should  not  be  held  185. 
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the  authority  is  expressly  conferred,  or  wheii  it  is  necessary  for 
carrying  into  effect  a  power  which  has  been  expressly  conferred 
upon  such  corporation.* 

4.  When  power  should  not  be  im-  authorized  to  be  borrowed  to  carry 
plied. — In  New  York,  the  case  of  Wells  on  an  ordinary  litigation,  and  $1,500 
V.  Salina,  119  N.  Y.  280,  29  N.  was  paid  to  the  attorney  long  before 
B.  870,  seems  to  be  a  leading  ease  the  trial  of  the  action,  and  thereafter 
upon  the  power  of  towns  to  bor-  $3,000  more  was  paid  to  him  for  hia 
row  money.  In  that  case  the  court  services  and  expenses,  and  there  re- 
said  :  "  The  expenses  of  the  town  mains  still  a  balance  due.  The  bills 
poor  and  of  the  town  bridges  and  for  services  and  expenses  have  never 
of  town  officers  are  all  town  charges,  been  audited  or  allowed  in  the  mode 
and  yet  no  one  will  contend  that  the  prescribed  by  the  statutes.  There  was 
town  could  borrow  money  to  meet  no  proof  upon  the  trial  that  the 
those  charges,  instead  of  meeting  them  money  borrowed  was  actually  needed 
in  the  mode  prescribed  by  statute,  by  for  the  prosecution  of  that  action,  or 
taxation.  It  is  the  policy  of  the  law  that  it  was  prudently,  honestly,  or 
that  the  town  charges  shall  be  met  wisely  used.  But  even  if  we  should 
by  annual  recurring  taxation,  and  thus  assume  that  it  had  been  sufficiently 
extravagance  and  improvidence  are  in  established  that  the  town  had  the 
some  degree  checked,  as  those  who  ere-  full  benefit  of  the  money  thus  bor- 
ate town  charges,  or  are  the  taxpay-  rowed,  that  would  not  authorize  the 
ers  when  they  arise,  must  bear  the  maintenance  of  this  action.  If  a  town 
burden  of  taxation  to  meet  them.  could  be  made  liable  for  money  bor- 

It  is  the  policy  of  the  laws  that  rowed  simply  because  it  had  been  ap- 
.towu  charges  shall  be  met  by  annual  plied  for  town  purposes,  then  the 
recurring  taxation,  and  thus  extrava-  entire  system  for  the  audit  and  allow- 
gance  and  improvidence  are  in  some  ance  of  town  charges  would  be  over- 
degree  checked,   as   those  who  create  turned." 

town  charges  or  are  the  taxpayers  In  the  case  of  Ketchum  v.  City  of 
when  they  arise,  must  bear  the  bur-  Buffalo,  14  N.  Y.  366,  the  court  said: 
dens  of  taxation  to  meet  them.  It  is  "  It  is  true  the  power  to  contract  to 
quite  easy  for  the  taxpayers  of  to-  pay  A.  $10,000  at  the  end  of  a  year 
day  to  create  a  debt  which  they  are  for  certain  work,  and  the  power  to 
not  to  feel  and  which  the  taxpayers  borrow  $10,000  of  B.  upon  credit  at 
of  the  future  are  to  discharge.  The  a  year  for  the  purpose  of  paying  A. 
system  of  laws  relating  to  towns  re-  for  doing  the  work  might  seem  at 
quires  that  all  bills  for  moneys  ex-  first  view  to  be  substantially  identi- 
pended  or  materials  furnished,  or  cal.  The  amount  is  the  same,  and  the 
services  rendered  to  the  town  shall  be  time  of  payment  the  same;  the  credit 
verified  and  presented  to  the  board  of  only  is  different.  A  little  examina- 
towu  auditors  and  audited  by  them,  tion,  however,  will  show  that  there  is 
and  then  enforced  by  warrants  of  the  a  very  material  difference  between  the 
town  board  of  supervisors  against  the  two.  If  the  power  of  the  corporation 
taxpayers  of  the  town.  This  whole  to  use  its  credit  is  limited  to  contract- 
system  would  be  subverted  if  towns  ing  directly  for  the  accomplishment  of 
could  borrow  money  upon  credit  to  the  object  authorized  by  law,  then 
meet  town  charges.  Then  the  money  the  avails  or  consideration  of  the  debt 
would  have  to  be  repaid  whether  the  cannot  be  diverted  to  any  illegitimate 
town  had  had  the  benefit  thereof  or  purpose.  The  contract  not  only  cre- 
not,  and  the  wise  provisions  of  the  ates  the  fund,  but  secures  its  just  ap- 
statutes  to  secure  economy  and  safety  propriation.  On  the  contrary,  if  the 
by  the  audit  of  accounts  would  be  money  may  be  borrowed  the  eorpora- 
entirely  frustrated.  tion  will  be  liable  to  repay  it,  although 

The  danger  of  allowing  money  to  be  not  a  cent  may  ever  be  applied  to 
borrowed  on  the  credit  of  the  town  the  object  for  which  it  was  avowedly 
for  such  a  town  purpose  as  we  have  obtained.  It  may  be  borrowed  to  build 
here  is  quite  clearly  illustrated  in  a  market  and  appropriated  to  build 
this  case.    Here  the  sum  of  $8,400  was  a    theater,    and    yet    the   corporation 
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c.  Power  to  issue  negotiable  instruments. —  The  power  to  borrow 
money  does  not  necessarily  carry  with  it  the  power  to  issue  nego- 

would  be  responsible  for  the  debt,  this  kind,  it  is  well  known  that  our 
The  lender  is  in  no  way  accountable  towns  and  cities  have  long  been,  and 
for  the  use  made  of  the  money.  It  are  now  being  improved  and  governed, 
is  plain,  therefore,  that  if  the  policy  For  the  attainment  of  these  ends  it 
of  limiting  the  power  and  expendi-  has  not  generally  been  found  neces- 
tures  of  corporations  to  the  objects  sary  to  resort  to  loans  of  money.  The 
contemplated  by  their  charters  is  to  supplies  derived  annually  from  taxa- 
be  carried  out,  their  right  to  incur  tion  have  been  found  amply  sufficient 
debts  for  those  objects  must  be  strictly  for  these  purposes;  consequently  I  am 
confined  to  contracts  which  tend  to  unable  to  perceive  any  necessity  to 
their  direct  accomplishment.  *  *  *  borrow  money  under  these  conditions. 
No  one  can  fail  to  see  that  to  con-  from  which  the  gift  of  such  power  to 
cede  to  corporations  the  power  to  bor-  borrow  is  to  be  implied.  It  undoubt- 
row  money  for  any  purpose  would  be  edly  is  clear  that  if,  as  has  been  as- 
entirely  subversive  of  the  principle  serted,  the  ends  of  the  municipal 
which  would  limit  their  operations  to  charter  can  be  conveniently  reached, 
legitimate  objects."  See  also  Starin  v.  without  a  resort  to  the  device  of  rais- 
Town  of  Genoa,  23  N.  Y.  439;  Parker  ing  moneys  by  loan,  there  is  not  the 
V.  Board  of  Supervisors,  Saratoga  least  legal  basis  for  a  claim  of  the 
County,  106  N.  Y.  392,  13  N.  E.  308;  power  to  obtain  funds  in  that  way. 
Birge  v.  Berlin  Iron  Bridge  Co.,  133  Granted  the  fact  that  the  charter  can 
N.  Y.  477,  487,  31  N.  E.  609.  be  executed  with  reasonable  ease  and 

The  rule  in  New  Jersey  as  laid  down  with  completeness,  the  conclusion  is 
in  the  ease  of  Hackettstown  v.  Swack-  inevitable  that  the  power  in  question 
hammer,  37  N.  J.  L.  191,  is  the  same:  cannot  be  called  into  existence  by  in- 
The  court  in  that  case  said:  tendment,  and  as  I  claim  the  fact  to 

"  I  am  at  a  loss  to  perceive  how  it  exist  I  must,  of  necessity,  reject  the 
can  be  inferred  that  a  power  to  bor-  right  of  implication  in  question." 
row  money  is  an  appendage  to  the  United  States  Supreme  Court. — 
usual  franchise  given  to  municipal  cor-  The  case  of  The  Mayor  v.  Ray,  19 
porations.  Such  a  right  cannot,  in  Wall.  468,  is  a  leading  case  in  the 
any  reasonable  sense,  be  said  to  be  United  States  Supreme  Court  on  this 
necessary  within  the  meaning  of  that  question.  The  court  was  divided;  Jus- 
term  as  already  defined.  Under  ordi-  tice  Bradley  wrote  the  prevailing  opin- 
nary  circumstances  it  is  not  certainly  ion,  concurred  in  by  Justices  Miller, 
indispensable,  as  common  experience  Davis,  and  Field,  and  Justice  Hunt 
demonstrates.  In  the  great  majority  concurred  in  the  judgment,  although 
of  instances  the  municipal  affairs  are,  he  expressly  differed  from  his  asso- 
with  ease  and  completeness,  trans-  elates  upon  the  question  of  the  implied 
acted  without  it.  *  *  *  My  re-  power  of  municipal  corporations  to 
marks  are  to  be  restricted  to  that  borrow  money.  Mr.  Justice  Bradley 
class  of  cases  where  charters  are  used  the  following  language:  "A 
granted  containing  nothing  more  than  municipal  corporation  is  a  subordinate 
the  usual  franchises  incident  to  mu-  branch  of  the  domestic  government  of 
nicipal  corporations,  and  under  such  a  State.  It  is  instituted  for  public  pur- 
conditions  it  seems  clear  to  me  that  the  poses  only;  and  has  none  of  the  pe- 
power  to  borrow  money  is  not  to  be  culiar  qualities  and  characteristics  of 
deduced.  I  have  already  said  that  it  a  trading  corporation,  instituted  for 
does  not  appear  to  be  a  necessary  in-  purposes  of  private  gain,  except  that 
cident  to  the  powers  granted,  for  such  of  acting  in  a  corporate  capacity.  Its 
powers  can  be  readily  and  efficiently  objects,  its  responsibilities,  and  its 
executed  in  its  absence.  It  would  be  powers  are  different.  As  a  local  gov- 
to  fly  in  the  face  of  all  experience  to  emment  institution,  it  exists  for  the 
claim  that  the  ordinary  municipal  op-  benefit  of  the  people  within  its  cor- 
erations  cannot  be  efficiently  carried  porate  limits.  The  legislation  invests 
on,  except  with  the  assistance  of  bor-  it  with  such  powers  as  it  deems  ade- 
rowed  capital.    Without  any  help  of  quate  to  the  ends  to  be  accomplished. 
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tiable  instruments.''  A  municipal  corporation  may  be  empowered 
to  incur  indebtedness,  and  to  borrow  money,  but,  according  to 

The  power  of  taxation  is  usually  con-  porations  organized  for  pecuniary 
ferred  for  the  purpose  of  enabling  it  profit  are  held  in  this  country  to 
to  raise  the  necessary  funds  to  carry  possess  the  incidental  power  to  bor- 
on the  city  government  and  to  make  row  money,  and  to  issue  commercial 
such  public  improvements  as  it  is  au-  paper  having  all  the  qualities  attrib- 
thorized  to  make.  As  this  is  a  power  uted  to  such  paper  by  the  law  mer- 
which  immediately  affects  the  entire  chant,  that  a  like  power  is  inherently 
constituency  of  the  municipal  body  possessed  by  public  and  municipal  cor- 
which  exercises  it,  no  evil  consequences  porations.  The  analogy  is  false  and 
are  likely  to  ensue  from  its  being  con-  delusive.  The  purposes  of  the  two 
ferred,  although  it  is  not  unusual  to  classes  of  corporations,  the  powers  of 
affix  limits  for  its  exercise  for  any  their  officers,  and  the  means  of  mak- 
single  ytear.  The  power  to  borrow  ing  provisions  for  meeting  their  liabili- 
money  is  different.  When  this  is  ex-  ties  are  all  essentially  different.  The 
ercised  the  citizens  are  immediately  af-  nature  of  the  usual  duties  devolved 
fected  only  by  the  benefit  which  arises  by  law  upon  municipalities  does  not 
from  the  loan;  its  burden  is  not  felt  make  it  necessary  to  imply  the  exist- 
until  afterward.  Such  a  power  does  ence  of  a  general  power  to  borrow 
not  belong  to  a  municipal  corporation  money  and  to  issue  commercial  paper, 
as  an  incident  of  its  creation.  To  be  The  consequences  of  recognizing  such 
possessed  it  must  be  conferred  by  legis-  power  in  the  extravagance  it  will 
lation,  either  express  or  implied.  It  stimulate,  in  the  funds  it  will  engender, 
does  not  belong,  as  a  mere  matter  of  and  in  the  onerous  indebtedness  it  will 
course,  to  local  governments  to  raise  inevitably  produce  are  alarming  to 
loans.  Such  governments  are  not  ere-  contemplate.  The  history  of  the  ex- 
ated  for  any  such  purpose.  Their  press  power  given  to  municipalities  to 
powers  are  prescribed  by  their  char-  aid  railways  by  borrowing  money  and 
ters,  and  those  charters  provide  the  issuing  commercial  obligations  is  full 
means  for  exercising  the  powers;  and  of  warning  and  instruction."  See  also 
the  creation  of  specific  means  excludes  the  remainder  of  this  summarized  con- 
others.  Indebtedness  may  be  incurred  elusion  of  Judge  Dillon  on  page  156. 
to  a  limited  extent  in  carrying  out  the  5.  Power  to  borrow  does  not  include 
objects  of  the  incorporation.  Evidences  power  to  issue  negotiable  instruments, 
of  such  indebtedness  may  be  given  to  — -In  the  case  of  Gause  v.  Clarks- 
the  public  creditors.  But  they  must  ville,  5  Dill.  165,  Fed.  Cas.  No.  5,276, 
look  to  and  rely  on  the  legitimate  Judge  Dillon  said:  "It  is  a  non- 
mode  of  raising  the  funds  for  its  pay-  sequitur,  as  applied  to  municipal  and 
ment.     That  mode  is  taxation."  public  corporations,  to  affirm  that  this 

Opinion  of  Judge  Dillon. —  Judge  power  to  create  debts  implies  the 
Dillon,  in  his  able  treatise  on  Municipal  power  to  give  a  negotiable  bill,  bond. 
Corporations  (§  125),  has  summarized  or  note  therefor,  which  shall  be  in- 
his  views  on  the  power  of  municipal  vested  with  all  the  incidents  of  nego- 
corporations  to  borrow  money  in  the  tiability.  Such  an  implied  power  is 
following  language :  "  { 1)  The  power  to  denied  in  England  even  as  to  private 
borrow  money  as  a  means  of  raising  corporations  organized  for  pecuniary 
a  fund  to  make  future  local  improve-  profit  (other  than  banking  or  trading 
ments,  or  to  carry  on  the  ordinary  corporations),  and  this  demonstrates 
operations  of  the  municipality,  cannot  that  the  alleged  implication  of  such  a 
be  implied  from  the  mere  authority  to  power  in  municipal  corporations  is 
make  such  improvements  or  from  the  neither  logical  nor  legally  sound.  But 
usual  grants  of  municipal  power.  These  if  it  be  conceded  that  as  respects  pri- 
contemplate  that  the  expense  of  the  vate  corporations  the  American  doc- 
execution  of  the  ordinary  municipal  trine  is  otherwise,  and  that  it  is  rightly 
powers  shall  be  met  by  the  revenues  so,  still  it  does  not  follow  that  the 
derived  year  by  year  from  taxation,  same  rule  does  apply,  or  ought  to  ap- 
(2)  It  does  not  follow  because  bank-  ply,  to  municipal  corporations.  They 
ing,   trading,   and  other  private   cor-   are  not  created  for  trading,  commer- 
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many  authorities,  the  power  is  not  to  be  extended  by  implication 
to  the  power  of  issuing  negotiable  instruments.  These  authorities 
contend  that  the  power  of  issuing  such  instruments  must  be  ex- 
pressly conferred,  or,  at  least,  that  it  cannot  be  implied  from  the 
power  to  create  indebtedness  or  to  borrow  money.®  There  is  here 
also  a  decided  conflict  of  authority.  The  cases  are  numerous  and 
emphatic  to  the  effect  that  a  municipal  corporation,  having  the 

cial,  or  business  purposes.  Private  and  the  accumulation  of  vast  amounts 
corporations  are  more  vigilant  of  their  of  indebtedness,  without  any  corre- 
Lnterests  than  it  is  possible  for  munici-  spending  public  benefit,  have  been  ren- 
pal  corporations  to  be.  The  latter  are  dered  easy  and  secure  from  merited 
in  their  nature  governmental  agencies,  punishment.  The  purpose  and  object 
having  in  general  but  one  resource  of  a  municipal  ;corpora/tion  do  not 
with  which  to  meet  their  liabilities,  ordinarily  require  the  exercise  of  any 
and  that  is  by  taxation,  and  it  is  such  power.  They  are  not  trading 
upon  this  resource  that  creditors  must  corporations  and  ought  not  to  become 
be  taken  to  rely.  The  frauds  such  a  such.  They  are  invested  with  public 
doctrine  will  enable  unscrupulous  offi-  trusts  of  a  governmental  and  adminis- 
cers  successfully  to  practice  ought  to  trative  character;  they  are  the  local 
weigh  with  decisive  force  against  its  governments  of  the  people,  established 
unnecessary  judicial  entertainment."  by  them  as  their  representatives  in 
See  also  Merrill  v.  Monticello,  138  U.  the  management  and  administration  oi 
S.  682,  11  Sup.  Ct.  445;  Francis  v.  municipal  affairs  affecting  the  peace, 
Howard  County,  50  Fed.  56 ;  Bogart  v.  good  order,  and  general  well-being  of 
La  Motte  Township,  79  Mich.  298,  44  the  community  as  a  political  society 
N.  W.  613.  and  district;  and  invested  with  power 

6.  Power  to  issue  negotiable  in-  by  taxation  to  raise  the  revenues  neces- 
struments  to  be  expressly  conferred. —  sary  for  those  purposes.  The  idea  that 
Wells  V.  Supervisors,  102  U.  S.  they  have  the  incidental  power  to 
625;  Mayor  v.  Ray,  19  Wall.  (U.  S.)  issue  an  unlimited  amount  of  obliga- 
468;  Katzenberger  v.  Aberdeen,  121  XJ.  tions  of  such  a  character  as  to  be  irre- 
S.  172,  7  Sup.  Ct.  947,  30  L.  Ed.  911;  trievably  binding  on  the  people,  with- 
Minot  V.  West  Roxbury,  112  Mass.  1,  out  a  shadow  of  consideration,  in  re- 
17  Am.  Rep.  32;  Hawkins  v.  Carroll  turn,  is  the  growth  of  a  modern 
County,  50  Miss.  762;  Hill  v.  Memphis,  misconception  of  their  true  object  and 
134  U.  S.  198,  10  Sup.  Ct.  502,  33  L.  character.  If  in  the  exercise  of  their 
Ed.  887;  Benham  v.  German- Am.  important  trusts  the  power  to  borrow 
Bank,  144  XJ.  S.  173,  12  Sup.  Ct.  559,  money  and  to  issue  bonds  or  other 
36  L.  Ed.  390;  Hackettstown  v.  Swack-  commercial  securities  is  needed,  the 
hammer,  37  N.  J.  L.  191;  Starin  v.  Legislature  can  easily  confer  it  under 
Genoa,  23  N.  Y.  439;  Wells  v.  Salina,  the  proper  limitations  and  restraints, 
119  N.  Y.  280,  23  N.  E.  870.  and  with  proper  provisions  for  future 

In  the  case-  of  Mayor  v.  Ray,  supra,  repayment.  Without  such  authority 
Justice  Bradley  said :  "  Much  less  it  cannot  be  legally  exercised.  It  is 
can  any  precedent  be  found  (except  too  dangerous  a  power  to  be  exercised 
of  modern  date  and  in  this  country)  by  all  municipal  bodies  indiscrimi- 
for  the  issue,  by  local  civil  authorities,  nately  managed  as  they  are  by  persons 
of  promissory  notes,  bills  of  exchange,  whose  individual  responsibility  is  not 
and  other  commercial  paper  *  *  •  at  stake."  See  also  Wall  v.  County  of 
if  city  and  town  officials  should  have  Monroe,  103  U.  S.  78;  Clark  v.  Dea 
the  power  thus  to  bind  their  constitu-  Moines,  19  Iowa,  199,  87  Am.  Dec.  423; 
encies,  it  is  easy  to  see  what  abuses  Newgass  v.  New  Orleans,  42  La.  Ann. 
might,  and  probably  would,  ensue.  We  163,  21  Am.  St.  Rep.  368,  7  South, 
know  from  experience  what  abuses  565;  Milan  Taxpayers  v.  Tenn.,  etc., 
have  been  practiced  where  the  power  R.  Co.,  11  Lea  (Tena.),  329;  Colburn 
has  been  conferred.  Fraudulent  is-  v.  Chattanooga  R.  Co.,  94  Tenn.  43, 
sues,  peculations,  and  embezzlements,   28  S.  W.  298. 
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power  to  contract  an  indebtedness,  may  also,  in  connection  there- 
jwith,  exercise  the  power  of  issuing  any  form  of  an  evidence  of 
such  indebtedness,  whether  negotiable  or  nonnegotiable.'^  The 
Supreme  Court  of  the  United  States  has  repeatedly  declared  that 
such  corporations  have  no  power  to  make  and  alter  commercial 
paper  of  any  kind  unless  such  power  is  expressly  conferred  by  law 
or  is  clearly  implied  from  some  other  power  expressly  given,  which 
cannot  be  fairly  exercised  without  it.* 

Where  a  municipal  corporation  has  no  express  power  to  make 
an  expenditure  for  a  certain  purpose,  it  may,  as  a  necessary  inci- 
dent to  that  power,  make  a  contract  for  the  accomplishment  of  that 
purpose,  and  thereby  incur  an  indebtedness,  for  which  proper 
vouchers  may  be  issued.  But  there  is  a  marked  legal  distinction 
between  the  power  to  give  a  note  to  the  lender  for  the  amount  of 
money  borrowed,  or  to  a  creditor  for  the  amount  due,  and  the 
power  to  issue  for  sale  in  open  market  a  bond  as  commercial 
security,  with  immunity  in  the  hands  of  a  iona  fide  holder  for 
value  from  equitable  defenses.®  Ordinary  warrants  and  orders, 
negotiable  in  form,  may  be  made  by  the  proper  oflScers  of  a 
municipality  upon  other  officers  having  municipal  funds  under 
their  control  to  be  disbursed  by  them  as  provided  by  law.     In 

7.  Galena  v.  Corwith,  48  111.  423,  95  of  levying  taxes  to  defray  all  public 
Am.  Dec.  557;  Rushville,  etc.,  Co.  v.  charges  created,  whether  they  are  or 
Eushville,  121  Ind.  206,  23  N.  E.  72,  are  not  formally  invested  with  eor- 
16  Am.  St.  Eep.  388;  Wir'amsport  v.  porate  capacity,  have  no  power  or  au- 
Conunonwealth,  48  Pa.  St.  487,  24  Am.  thority  to  make  and  alter  commercial 
Eep.  208.  paper  of  any  kind,  unless  such  power 

In  Illinois  the  decisions  upon  this  is  expressly  conferred  upon  them  by 
subject  are  much  modified,  if  not  over-  law,  or  clearly  implied  from  some 
ruled,  by  a  more  recent  adjudication,  other  power  expressly  given,  which 
aflSrming  in  substance  that  the  power  cannot  be  fairly  exercised  without  it." 
to  issue  negotiable  instruments  cannot  See  also  Concord  v.  Robinson,  121  U. 
be  exercised  by  a  municipality  unless  S.  165,  7  Sup.  Ct.  937,  30  L.  Ed.  911; 
expressly  granted  "  or  necessarily  im-  Kelley  v.  Milan,  127  U.  S.  139,  8  Sup. 
plied  in  order  to  carry  «into  effect  a  Ct.  1101,  32  L.  Ed.  77;  Hill  v.  Mem- 
general  power."  Harden  County  v.  phis,  134  U.  S.  198,  10  Sup.  Ct.  502, 
McFarlan,  82  111.  138,  141.  33  L.  Ed.  887 ;   Merrill  v.  Montieello, 

8.  Power  to  be  clearly  implied.—  138  U.  S.  673,  11  Sup.  Ct.  441,  34  L. 
Benham  v.  German- American  Bank,  Ed.  1069 ;  Atchison  Board  of  Education 
144  U.  S.  173,  12  Sup.  Ct.  559,  v.  De  Kay,  148  XJ.  S.  591,  13  Sup.  Ct. 
36  L.  Ed.  390;  Wells  v.  Supervisors,  706,  37  L.  Ed.  573;  Ashuelot  Nat. 
102  U.  S.  625,  26  L.  Ed.  122;  Ogden  v.  Bank  of  Keene  v.  School  District,  5 
County  of  Daviess,  102  U.  S.  634,  26  L.  C.  C.  A.  468,  56  Fed.  197 ;  Lehman  v. 
Ed.  263;  Claiborne  County  v.  Brooks,  City  of  San  Diego,  83  Fed.  669,  27 
111  U.  S.  400,  4  Sup.  Ct.  489,  28  L.  C.  C.  A.  668. 

Ed.  470.  In  this  last  case  the  court  9.  Merrill  v.  Montieello,  138  U.  S. 
said:  "  Our  opinion  is  that  mere  politi-  673,  11  Sup.  Ct.  441,  34  L.  Ed.  1069; 
eal  bodies,  constituted,  as  counties  are,  Claiborne  County  v.  Brooks,  111  U. 
for  the  purpose  of  local  police  and  S.  400,  4  Sup.  Ct.  489,  28  L.  Ed. 
administration,  and  having  the  power   470. 
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many  States  such  warrants  or  orders  may  be  transferred  by  in- 
dorsement or  by  delivery,  and  the  holder  may  sue  thereon  in  his 
own  name.  It  does  not  follow,  however,  that  they  are  commercial 
or  negotiable  paper  in  the  hands  of  bona  fide  holders,  so  as  to  ex- 
clude inquiry  into  the  legality  of  their  issue,  or  to  preclude 
defenses  thereto.-'" 

Judge  Dillon  has  summarized  the  law  relating  to  the  power  of  a 
municipal  corporation  to  issue  commercial  paper;  because  of  the 
marked  ability  of  the  learned  author  in  treating  this  question,  and 
the  frequency  with  which  he  is  quoted  as  an  authority  by  both  the 
courts  and  text-book  writers  in  respect  to  matters  pertaining  to  mu- 
nicipal corporations,  his  conclusions  are  peculiarly  valuable,  and 
should  do  much  toward  reconciling  the  pronounced  conflict  between 
the  cases  involving  a  consideration  of  this  vexed  question.  His  con- 
clusions are  as  follows:"  "(3)  The  power  to  issue  commercial 
paper  which  is  unimpeachable  in  the  hands  of  the  holder  is  not 
among  the  ordinary  incidental  powers  of  a  public  or  municipal 
corporation.  It  must  be  conferred  expressly,  or  by  fair  implica- 
tion, as  a  necessary,  or  at  least  a  reasonable  and  usual  means  of 
executing  the  particular  power  to  which  it  is  claimed  to  be  in- 
cidental. (4)  Express  power  to  borrow  money,  perhaps  in  all 
cases,  but  especially  if  conferred  to  effect  objects  for  which  large 
or  unusual  sums  are  required,  as  for  example  subscriptions  to  aid 
railroads  and  other  public  improvements,  will  ordinarily  be  taken, 
if  there  be  nothing  in  the  legislation  to  negative  the  inference,  to 
include  the  power  (the  same  as  if  conferred  upon  a  corporation 
organized  for  pecuniary  profit)  to  issue  negotiable  paper  with  all 
the  incidents  of  negotiability.^^  (5)  When  it  is  expressly  provided 
by  statute,  that  public  and  municipal  corporations  shall  audit  all 
claims  presented,  and  shall  issue  to  the  creditor  warrants  or  orders, 
and  no  other  provision  is  made,  this  will  not  authorize  as  a  means 
of  payment  the  issue  of  negotiable  or  commercial  paper  which  shall 

10.  Dillon  on  Municipal  Corpora-  11.  Dillon  on  Municipal  Corpora- 
tions, §  487.    See  Clark  v.  Dea  Moines,  tions,  §  125. 

19   Iowa,    199;    People   v.   County,   11  12.  Mayor  v.   Inman,    57   Ga.   370; 

Cal.    170;    Sturtevant   v.   Liberty,    46  Galena  v.  Corwith,  48  111.  423;   Kelly 

Me.  457;  Emery  v.  Mariaville,  56  Me.  v.  Mayor,  4  Hill  (N.  Y.),  265;  De  Voss 

315;  Mathes  v.  Cameron,  62  Mo.  504;  v.  City  of  Richmond,  18  Gratt.   (Va.) 

Smith   V.   Cheshire,   13   Gray    (Mass.),  338;   Tucker  v.  City  of  Randolph,  75 

318;    Hyde   v.   Franklin,   27  Vt.   185;  N.  C.  267;  City  of  Vicksburg  v.  Lom- 

Connersville  v.  Connersville  Hydraulic  bard,   51   Miss.    125;    Williamsport  v. 

Co.,  86  Ind.  184;  Halstead  v.  Mayor,  Commonwealth,  84  Pa.  St.  487;  Rein- 

3  N.  Y.  430;  Hubbard  v.  Lyndon,  28  both   v.    Pittsburg,    41    Pa.    St.    278; 

Wis.  674.  Holmes  v.  Shreveport,  31  Fed.  113. 
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possess  all  the  incidents  of  negotiability ;  and  if  issued,  it  is  sub- 
ject to  all  defenses  in  the  hands  of  a  transferee  to  which  it  would 
be  subject  in  the  hands  of  the  original  holder.  (6)  Although  a 
municipal  corporation  proper,  in  the  execution  of  its  ordinary  cor- 
porate powers  and  the  discharge  of  its  corporate  duties,  may  mate 
contracts  and  create  debts,  and  may,  when  not  restrained,  evidence 
the  liabilities  thus  incurred,  yet  if  the  instrument  is  made  to 
assume  the  form  of  negotiable  paper,  such  paper  is  always  open 
to  defenses  in  the  hands  of  transferees  when  it  is  issued  without 
express  authority  from  the  Legislature,  or  authority  fairly  to  be 
implied  from  the  charter  or  legislation  applicable  to  the  munic- 
ipality." Judge  Dillon  then  states  the  true  doctrine  to  be  that 
merely  as  incidental  to  the  discharge  of  its  ordinary  corporate 
functions,  no  miunicipal  or  public  corporation  has  the  right  to  in- 
vest any  instrument  it  may  issue,  whatever  its  form,  with  that 
supreme  and  dangerous  attribute  of  commercial  paper  which  in- 
sulates the  holder  for  value  from  defenses  and  equities  which 
attach  to  its  inception.**  Express  power  to  a  municipal  corpora- 
tion to  borrow  money  is  usually  held  to  include  the  power  to  issue 
its  negotiable  bonds,  or  other  securities  to  the  lender.** 

d.  Power  of  officers  to  issue  negotiable  instruments. —  The  pow- 
iers  and  duties  of  municipal  officers  are  prescribed  by  statute.  It 
has  been  held  that  agents,  officers,  or  even  a  city  council  of  a 
municipal  corporation,  cannot  bind  the  corporation  by  any  act 
which  transcends  their  lawful  or  legitimate  powers ;  and  this  rule 
applies  to  the  issue  of  negotiable  as  well  as  unnegotiable  evidences 
of  debt.*^  Every  person  dealing  with  the  officers  of  a  municipal 
corporation  must,  at  his  peril,  make  inquiry  as  to  the  corporate 
powers  of  the  municipality  and  the  power  of  such  officers  to  exe- 

13.  Dillon  on  Municipal  Corpora-  officers  of  the  corporation,  including 
tiona;  §  126.  the  legislative  or  governing  body,  are 

14.  Commonwealth  v.  Pittsburg,  34  merely  the  public  agents  of  the  cor- 
Pa.  St.  496,  511;  Middletown  v.  Alle-  porators.  Their  duties  and  their 
gheny  County,  37  Pa.  St.  241;  Indi-  powers  are  prescribed  by  statute, 
anapolis  &  C.  R.  Co.  v.  Evansville,  15  Everyone,  therefore,  may  know  the 
Ind.  395,  412,  followed  in  Evansville  nature  of  these  duties  and  the  extent 
V.  Dennett,  161  U.  S.  135;  s.  i:.,  20  of  these  powers.  These  considerations, 
C.  C.  A.  142,  73  Fed.  966.  as  well  as  the  dangerous  nature  of  the 

15.  Clark  v.  City  of  Des  Moines,  19  opposite  doctrine,  demonstrate  the 
Iowa,  199,  in  which  Judge  Dillon  said:  reasonableness  and  necessity  of  the 
"  This  doctrine  rests  upon  reasonable  rule  that  the  corporation  is  bound 
grounds.  The  body  corporate  is  con-  only  when  its  agents,  by  whom,  from 
stituted  of  all  of  the  inhabitants  the  very  necessities  of  its  being,  it 
within  the  corporate  limits.  The  in-  must  act  if  it  acts  at  all,  keep  within 
habitants    are   the   corporators.     The  the  limits  of  their  authority," 
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cute  the  contract.^®  Every  such  person  is  charged  with  a  knowl- 
edge of  the  powers  of  such  officers.^''  If  an  oflBcer  transcends  his 
power  in  the  execution  of  negotiable  securities,  such  securities  are 
invalid.**  The  officers  of  a  municipal  corporation  have  no  implied 
power  virtute  officii  to  execute  negotiable  instruments  which  will 
be  free  from  all  equities  in  the  hands  of  purchasers.*® 


16.  Marsh  v.  Fulton  County,  10 
Wall.  (U.  S.)  676;  Lovejoy  v.  Inhabit- 
ants of  Foxcroft,  91  Me.  367,  40  Atl. 
141;  McAleer  v.  Angell,  19  R.  I.  688, 
36  Atl.  588;  Clements  v.  Lee,  114  Ind. 
397,  16  N.  E.  799;  Boston  Elect.  L. 
Co.  V.  Cambridge,  163  Mass.  64,  39 
N.  E.  787;  Turney  v.  Town  of  Bridge- 
port, 55  Conn.  412,  12  Atl.  520. 

17.  Boston  Elect.  L.  Co.  v.  Cam- 
bridge, 163  Mass.  64,  39  N.  B.  787. 

18.  Judge  DiUon  says  (Municipal 
Corporations,  §  445) :  "  There  is  a 
broad  distinction  between  the  acts  of 
an  officer  or  agent  of  a  public  or  mu- 
nicipal corporation,  and  those  of  an 
agent  for  a  private  individual.  In 
cases  of  public  agents  the  public  cor- 
poration is  not  bound  unless  it  mani- 
festly appears  that  the  agent  is  acting 
within  the  scope  of  his  authority, 
or  he  is  held  out  as  having  authority 
to  do  the  act,  or  is  employed  in  his 
capacity  as  a  public  agent  to  make 
the  declaration  or  representation  for 
the  government." 

Hainer,  in  his  work  on  Municipal 
Securities  (§  21),  has  said:  "  The  rule 
is  firmly  established  that  municipal 
corporations  may,  by  their  officers  and 
duly  authorized  agents,  make  con- 
tracts the  same  as  individuals  and 
other  corporations  in  matters  that  re- 
late to  the  municipality,  and  are 
within  the  scope  of  their  powers.  How- 
ever, it  seems  that  municipal  officers 


and  their  agents  are  limited  more 
strictly  within  the  prescribed  powers 
than  officers  and  agents  of  private 
concerns,  and  there  are  many  cases  in 
which  it  has  been  held  that  a,  contract 
made  by  the  agent  of  a  municipal 
corporation  did  not  bind  the  principal 
in  the  absence  of  authority."  Citing 
Louisville  City  R.  Co.  v.  Louisville,  8 
Bush  (Ky.),  415;  Parsel  v.  Barnes,  25 
Ark.  261;  Mayor,  etc.,  of  Baltimore 
v.  Musgrave,  48  Md.  272;  City  of  Cold- 
water  V.  Tucker,  36  Mich.  474,  24 
Am.  Rep.  601;  Lyon  v.  Adamson,  7 
Iowa,  509;  Blanchard  v.  Blackstone, 
102  Mass.  343;  Goodrich  v.  City  of 
Waterville,  88  Me.  39,  33  Atl.  659. 

19.  Clark  v.  City  of  Des  Moines, 
19  Iowa,  199,  214. 

In  the  case  of  Lovejoy  v.  Inhabitants 
of  Foxcroft,  91  Me.  367,  40  Atl.  141, 
the  court  held  that  "  The  town  treas- 
urer is  not  the  town's  financial  agent, 
and  has  no  power  whatever,  as  such, 
to  bind  the  inhabitants  of  the  town  to 
repay  money  borrowed  by  him  for  the 
town  and  used  by  him  in  discharging 
liabilities  of  the  town.  He  has  no 
more  authority  than  a  highway  sur- 
veyor in  this  respect.  He  is  unlike  the 
cashier  of  a  bank  or  the  treasurer  of  a 
trading  corporation.  He  is  simply  a 
public  officer  charged  by  law,  not  by 
the  town,  with  the  duty  of  receiving 
and  guarding  the  public  money,  and 
disbursing  it  upon  lawful  warrant." 


CHAPTER  III. 


Form  and  Requisites. 


§  33.  statutory  Provision  as  to  Form. 

S  34.  Instrument  Must  be  in  Writing;  Signature. 

a.  Must  be  in  wfiting. 

b.  Signature. 

c.  Eatification  of  unauthorized  signature, 

I  35.  Promise  or  Order  to  Pay. 

a.  In  general. 

b.  Promise  to  pay. 

c.  Order  to  pay. 

I  36.  Promise  or  Order  to  Pay  Must  be  Unconditional. 

a.  In  general. 

b.  Examples  of  conditional  promises. 

c.  When  order  or  promise  is  unconditional;  statutory  provision. 

d.  Order  or  promise  to  pay  out  of  a  particular  fund. 

{  37.  Must  be  Payable  in  Money. 

a.  In  general. 

b.  Definitions;  money;  currency;  legal  tender. 

c.  Instruments  payable  in  current  funds  or  currency. 

d.  Payable  in  foreign  money. 

e.  Payment  in  money  optional. 

f.  Act  in  addition  to  payment  of  money. 

i  38.  Certainty  as  to  Sum. 

a.  In  general. 

b.  What  constitutes  certainty  as  to  sum;  statutory  provision. 

c.  Pajonent  of  interest. 

d.  Payment  in  installments. 
B.  Provision  for  exchange. 

f.  Costs  of  collection  and  attorney's  fees. 

I  39.  Time  of  Payment. 

a.  In  general. 

b.  Payment  in  installments. 

e.  Payable  on  demand;  statutory  provision. 

d.  Instruments  expressing  no  time  for  payment. 
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§  39.  Time  of  Payment  —  continued. 

e.  Instruments  indorsed  when  overdue. 

f.  What  constitutes  determinable  future  time;   statutory  provision. 

g.  Instrument  payable  at  fixed  period  after  date  or  sight, 
h.  Instrument  payable  on  or  before  a  certain  date. 

i.  Instrument  payable  at  a  fixed  time  after  a  specified  event, 
j.  Instrument  payable  upon  a,  contingency. 

k.  Instrument  payable  on  day  certain,  or  on  happening  of  event. 
1.  Effect  of  provision  for  extension  of  time. 

i  40.  Instrument  Must   be  Payable  to  Order  or  Bearer. 

a.  In  general. 

b.  What  are  words  of  negotiability. 

c.  When  payable  to  order. 

( 1 )  Statutory  provision. 

(2)  Instrument  payable  to  drawer  or  maker. 

(3)  Instrument  drawn  by  agent,  officer,  or  partner. 

(4)  Instrument  payable  to  order  of  drawee. 

(5)  Instrument  payable  to  joint  payees. 

(6)  Instrument  payable  to  one  or  some  of  several  payees. 

( 7 )  Instrument  payable  to  holder  of  an  office  for  time  being. 

(8)  Payee  to  be  indicated  with  reasonable  certainty. 

d.  When  payable  to  bearer. 

(1)  Statutory  provision. 

(2)  Instrument  made  expressly  payable  to  bearer. 

(3)  Instrument  payable  to  order  of  fictitious  person. 

( 4 )  When  name  of  payee  does  not  purport  to  be  that  of  any  person. 

(5)  When  only  a  last  indorsement  is  in  blank. 

!  41.  Additional  Provisions  not  Affecting  Negotiability. 

a.  Statutory  provision. 

b.  Provision  authorizing  sale  of  collaterals. 

c.  Provision  authorizing  confession  of  judgment. 

d.  Waiver  of  benefits  of  a  law  intended  for  protection  of  obligor. 

e.  Option  with  holder  requiring  something  in  lieu  of  money. 

I  42.  Omissions  not  Affecting  Validity  and  Negotiability. 

a.  Statutory  provision. 

b.  Necessity  of  date. 

u.  Use  of  words  "  for  value  received,"  or  equivalent, 
d.  Omission  of  place  of  execution  or  payment. 

§  43.  Instruments  Bearing  Seal. 

a.  General  rule. 

b.  Statutory  rule. 

%  44.  Date  of  Instrument. 

a.  In  general. 

b.  Presumption  as  to  date;  statutory  provision. 

c.  Ante  and  post-dated  instruments. 

d.  When  date  may  be  inserted;  statutory  provision. 
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I  45.    Instruments    in    Blank;     Completion     by    Holder    and    Effect 
Thereof. 

a,.  In  general. 

b.  Statutory  provision. 

c.  Incomplete  instrument  not  delivered. 

S  46.  Delivery.     ~ 

a.  Statutory  provision. 

b.  Necessity  of  delivery. 

c.  What  constitutes  delivery. 

d.  Mode  of  delivery. 

(1)  In  general. 

(2)  Conditional  delivery. 

e.  Presumption  of  valid  delivery. 

(1)   Conclusive  as  to  holder  in  due  course. 

f.  Presumption  of  intentional  delivery  by  placing  signature  on  in- 

strument. 

S  47.  Construction  when  Instrument  is  Ambiguous. 

a.  In  general. 

b.  Discrepancy  between  words  and  figures  expressing  amount. 

c.  When  interest  begins  to  run  if  no  date  is  specified. 

d.  Failure  to  date. 

e.  Conflict  between  written  and  printed  provisions. 

f.  Doubt  as  to  whether  instrument  is  bill  or  note. 

g.  When  person  deemed  indorser. 

h..  Words  "  I  promise  to  pay  "  in  instrument  signed  by  two  or  more 
persons. 

S  48.  Liability  of  Person  Signing  in  Trade  or  Assumed  Name. 

a.  Statutory  provision. 

b.  Keason  and  application  of  rule. 

I  33.  Statutory  provision  as  to  form. 

The  itfegotiable  Instruments  Law  contains  the  following,  which 
must  be  deemed  controlling  in  all  those  States  where  the  law  has 
been  adopted,  and  is  of  great  importance  in  all  other  States,  since 
it  must  be  recognized  as  an  authoritative  declaration  of  the  law 
upon  the  questions  involved: 

"An  instrument  to  be  negotiable  must  conform  to  the  following 
^'  requirements : 

"  1.  It  must  be  in  writing  and  signed  by  the  maker  or  drawer ; 

"  2.  Must  contain  an  unconditional  promise  or  order  to  pay  a 
"  sum  certain  in  money ; 

"  3.  Must  be  payable  on  demand,  or  at  a  fixed  or  determinable 
"  future  time ; 

"  4.  Must  be  payable  to  order  or  to  bearer,  and 
11 
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"  5.  Where  the  mstrument  is  addressed  to  a  drawee,  he  nrast 
"  be  named  or  otherwise  indicated  therein  with  reasonable  cer- 
"  tainty."  ^ 

i  34.  Instrument  must  be  in  writing;  signature. 

a.  Miist  he  in  writing. —  The  word  "  written  "  includes  printed 
and  the  word  "  writijig  "  includes  print,^^  so  that  any  written  or 
printed  form  of  a  negotiable  instrument  which  complies  with  all 
the  other  requirements  imposed  by  statute  will  be  sufficient.  It 
was  scarcely  necessary  for  the  law  to  state  that  a  negotiable  instru- 
ment must  be  in  writing ;  the  term  "  instrument "  necessarily 
indicates  that  it  must  be  in  writing,  and  a  negotiable  instrument 
could  not  be  defined  without  including  this  among  the  requisites 
of  the  contract. ^^  The  mode  of  writing  does  not  seem  to  be 
material ;  it  may  be  in  pencil  or  in  ink.^* 

b.  Signature. —  A  negotiable  instrument  must  be  signed  by  the 
maker  or  drawer.^    The  name  of  the  maker  or  drawer  may  appear 

20.  Neg.  Inst.  Law   ( N.  Y. ) ,  §  20.  any  speoifle  material,  and  the  law  mer- 

For  same  section  in  statutes  of  other  chant  requiring  only  that  an  indorse- 

States  see  Appendix.  ment  of  bills  of  exchange  should  be 

31.  Neg.   Inst.  Law    (N.  Y.),   §  2.  in    writing,    without    specifying    the 

For  same  section  in  statutes  of  other  manner   in   which   the   writing   is   to 

States   see  Appendix.  be  made,  I  am  of  the  opinion  that  the 

22.  Geary  v.  Physic,  5  Barn.  &  indorsement  in  this  case  was  a  suffi- 
Cress.   (Bng.)   234.  cient   indorsement   in  writing   within 

23.  How  written. —  Uayley,  J.,  in  the  meaning  of  the  law  of  merchants, 
the  case  of  Geary  v.  Physic,  supra,  and  that  the  property  in  the  bill 
remarked:      "I   cannot   see   any   rea-  passed  by  it  to  the  plaintiff." 

son  why,  when  the  law  requires  Byles  on  Bills  (16th  ed.),  p.  88, 
a  contract  to  be  in  writing,  that  says :  "  Bills  of  exchange  and  prom- 
contract  shall  be  void  if  it  be  writ-  issory  notes  are  usually,  but,  it  is  ap- 
ten  in  pencil.  If  the  character  of  prehended,  not  necessarily,  written  on 
the  handwriting  were  thereby  wholly  paper.  It  is  conceived  that  they  might 
destroyed,  so  as  to  be  incapable  of  be  written  on  parchment,  linen,  cloth, 
proof,  there  might  be  something  in  the  .  leather,  or  any  other  convenient  sub- 
objection;  but  it  is  not  thereby  de-  stitute  for  paper,  not  being  a  metallic 
stroyed,  for,  when  the  writing  is  in  substance.  They  may  be  written  in 
pencil,  proof  of  the  character  of  the  any  language  and  in  any  form  of 
handwriting  may  still  be  given.  I  words.  A  bill  or  note,  or  any  other 
think,  therefore,  that  this  is  a  valid  contract,  may  be  printed  or  written, 
writing  at  common  law,  and  also  that  and  in  pencil  as  well  as  in  ink."  See 
it  is  an  indorsement  according  to  the  also  Reed  v.  Eoark,  14  Tex.  325,  65 
usage  and  custom  of  merchants;  for  Am.  Dec.  127;  Merritt  v.  Glason,  12 
that  usage  only  requires  that  the  in-  Johns.  (N.  Y.)  102,  7  Am.  Dec.  286; 
dorsement  should  be  in  writing,  and  Draper  v.  Pattini,  2  Spears  L.  (S.  C.) 
not  that  that  writing  should  be  made  292. 

with  any  specific  materials."    And,  in  24.  The  English  Bills  of  Exchange 

the    same   case,   Abbott,   0.   J.,   said :  Act  ( §  3 ) ,  requires  a  bill  to  be  signed 

"  There   being  no   authority   to   show  by  the  drawer.    The  signature  may  be 

that   a    contract   which    the    law   re-  added  at  any  time  (See  Id.,  §§  18,  20) 

quires  to  be  in  writing  should  be  writ-  the  instrument  is  inchoate  and  without 

ten  in  any  particular  mode,  or  with  eflfect.    Thus,  A.  draws  a  bill  on  B., 
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in  any  part  of  the  writing  if  placed  there  in  the  capacity  of  maker 
or  drawer.^'  It  is  immaterial  where  the  signature  is  placed,  if  the 
liabilities  of  the  parties  may  be  determined  therefrom.^  But  in 
a  Maine  case  ^'^  it  was  held  that  if  a  person  writes  his  name  to  a 
note,  at  the  place  conmionly  used  for  attestation,  though  without 
using  any  words  of  attestation,  the  presumption  is  that  he  writes 
it,  not  as  a  maker  of  the  note,  but  as  a  subscribing  witness.  And 
an  instrument  in  the  form  of  a  bill  of  exchange,  but  not  signed  by 
any  drawer,  is  not  a  bill  of  exchange,  although  accepted  and  in- 
dorsed, and  the  acceptor  and  indorser  are  not  liable  in  an  action 
thereon  by  the  holder.^    Misspelling  his  name  by  the  maker  does 


but  does  not  sign  it.  B.  accepts,  and 
the  instrument  is  transferred  for  value 
to  C.  The  instrument  is  neither  a  bill 
nor  a  note.  MeCall  v.  Taylor,  34  L.  J. 
C.  P.  (Eng.)  365;  Goldsmid  v.  Hamp- 
ton, 5  C.  B.  N.  S.  (Eng.)  94;  Ea;  p. 
Hayward,  L.  K.,  6  Ch.  (Eng.)  546. 
See  also  German  Exchange  Law,  art.  4. 

25.  Lampkin  v.  State,  105  Ala.  1, 
16  South.  575. 

Signing  in  attestation. —  In  the  case 
of  Palmer  y.  Stephens,  1  Den.  (N.  Y.) 
471,  it  appeared  that  a  note  in  the 
form,  "  We  promise,"  etc.,  and  signed 
"  G.,  Stephens,"  and  immediately  un- 
derneath with  the  initials  "  W.  G.  S.;" 
after  holding  that  a  person  could  bind 
himself  by  a  signature  with  his  ini- 
tials as  well  as  by  a  signature  of  his 
full  name,  the  court  said :  "  But  the 
initials  might  have  been  written,  and 
BO  might  the  full  name,  to  attest  the 
execution  of  the  note  by  the  one  who 
was  the  maker,  or  to  indicate  that 
the  one  who  wrote  the  initials  had,  as 
agent  of  the  person  whose  name  ap- 
peared as  maker,  executed  the  note 
for  him  and  in  his  name.  These  are 
supposable  eases;  but  they  present 
questions  on  which  the  jury  should 
have  passed.  Ordinarily,  a  witness 
places  his  name  at  the  left-hand  side 
of  the  instrument  he  attests,  as  the 
one  who  executes  it  signs  on  the  right. 
But,  although  these  are  the  positions 
usually  and  presumptively  occupied  by 
the  maker  and  the  witness,  it  is  not 
indispensable  that  their  names  should 
be  so  located.  It  is  always  competent, 
certainly  between  the  original  parties, 
to  show  that  one  whose  name  appears 
to  a  note  or  any  other  obligation,  what- 
ever may  be  the  relative  position  which 
the  name  occupies,  placed  it  there,  not 


as  a  maker  of  the  instrument,  but  to 
attest  its  execution,  or  for  some  other 
lawful  purpose.  This  is  involved  in 
the  question  of  the  due  execution  of 
the  instrument,  and  where  the  evidence 
is  conflicting  it  must  be  disposed  of 
by  the  jury." 

36.  Quinn  v.  Sterne,  26  Ga.  223,  71 
Am.  Dec.  204;  Schmidt  v.  Schmaelter, 
45  Mo.  502;  Hunt  v.  Adams,  5  Mass. 
358;  Carver  v.  Warren,  5  Mass.  545; 
Clason  V.  Bailey,  14  Johns.  (N.  Y.) 
484. 

27.  Farnsworth  v.  Eowe,  33  Me. 
263.  See  also  Kripner  v.  Lincoln,  66 
111.  App.  532   (1898). 

28.  Necessity  of  signature. —  Tevis 
V.  Young,  58  Ky.  (1  Mete.)  197, 
71  Am.  Dec.  474.  In  discussing 
this  question,  the  court  says:  "It  is 
the  well-settled  doctrine,  however,  that 
the  language  of  no  particular  formu- 
lary is  essential  to  the  validity  of  a 
bill.  '  On  the  contrary,'  says  Judge 
Story,  '  the  form  and  language  may  be 
greatly  varied,  and  often  is  varied,  in 
the  practice  of  different  nations.  It 
will  be  sufficient  in  our  law  that  the 
contract  be  in  writing,  and  have  all 
the  other  substantial  requisites  to  con- 
stitute a  bill,  however  inaccurately  or 
inartificially  it  may  in  other  respects 
be  expressed;  or,  in  other  words,  it 
will  be  sufScient  if  it  be  in  writing, 
and  contain  an  order  or  direction  by 
one  person  to  another  person,  abso- 
lutely to  pay  money  to  a  third  per- 
son, and  cannot  be  complied  with  or 
performed  without  the  payment  of 
money.'  Story  on  Bills,  46.  And 
among  the  substantial  requisites  else- 
where enumerated  by  the  same  author, 
and  which,  he  says,  constitute  the  very 
essence  of  bills  of  exchange  as  com- 
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not  affect  the  validity  of  the  instniment  or  its  signature.**  A 
person  may  execute  an  instrument  and  bind  himself  as  effectually 
by  his  initials  as  by  writing  his  name  in  full.*"  Figures  or  a  mark 
may  be  used  in  lieu  of  the  proper  name ;  and  where  either  is  sub- 
stituted by  a  party,  intending  thereby  to  bind  himseK,  the  signa- 
ture is  effective  to  all  intents  and  purposes.*^  A  person  may 
authorize  another,  by  parol,  to  sign  his  name  to  an  instrument, 
whether  he  can  write  his  name  or  not ;  and  a  bill  or  note  so  signed 
or  indorsed  is  as  much  the  bill  or  note  of  the  principal,  as  if  it 
were  signed  with  his  own  hand  by  writing  his  name  in  full,  or  by 


mercial  securities,  are  the  names  and 
description  of  the  parties  to  the  in- 
strument, -whether  as  drawer,  payee,  or 
drawee.  For  '  it  is  obvious  that  every 
bill  must  contain  upon  its  face  the 
name  of  the  party  by  whom  it  is 
drawn.'  The  name  of  the  drawer  is 
usually  written  or  subscribed  at  the 
bottom  of  the  bill,  but  this  does  not 
seem  to  be  absolutely  indispensable; 
for,  if  the  bill  is  written  by  him,  and 
his  name  is  inserted  in  the  body  of  the 
bill,  or  is  otherwise  signed  to  it,  so 
that  it  clearly  appears  that  he  is  the 
drawer,  it  will  be  sufficient.  It  is 
clear,  therefore,  that  whatever  may 
have  been  the  liberality  of  the  courts, 
or  the  indulgence  of  the  law,  in  dis- 
pensing with  mere  matters  of  form 
in  the  execution  or  construction  of 
bills  of  exchange,  they  constitute  lio 
exception  to  the  fundamental  rule 
which  requires,  as  essential  to  the  va- 
lidity of  every  contract,  that  there 
be  proper  parties  to  it.  In  the  lan- 
guage of  Parsons,  '  We  cannot  con- 
ceive of  a  contract  which  has  no  par- 
ties.' And  it  would  certainly  be  no 
less  impossible  to  conceive  of  a  prom- 
issory note  which  had  no  maker,  or  of 
a  bill  of  exchange  which  had  no 
drawer." 

29.  Effect  of  misnomei.' — Kemp  v. 
McCormick,  1  Mont.  420.  In  this  case 
the  maker  of  a  note  signed  his  name 
"  Jno."  for  "  John,"  and  he  was  so 
designated  in  the  pleading.  The  court 
said:  "As  to  the  question  of  mis- 
nomer, raised  by  the  record,  we  hold 
that  it  is  sufficient  to  describe  a  party 
to  an  action  by  any  known  and  ac- 
cepted abbreviation  of  his  christian 
name,  and  that  the  defendant,  having 
signed  his  name  to  the  note  in  ques- 
tion with  such  abbreviation,  is  now  es- 


topped from  denying  it."  And  see 
Bank  of  Lassen  County  v.  Sherer,  108 
Cal.  513,  41  Pac.  415,  where  it  was 
held  that  the  validity  of  a  note  made 
payable  to  the  order  of  the  maker,  and 
indorsed  by  him  with  his  name  cor- 
rectly spelled,  is  not  affected  by  the 
fact  that  in  signing  the  note  the  "s" 
was  omitted  from  his  given  name 
"  Josiah." 

30.  Palmer  v.  Stephens,  1  Den. 
(N.  Y.)  471,  and  cited  with  approval 
in  David  v.  Williamsburgh  City  Fire 
Ins.  Co.,  83  N.  Y.  265,  269.  See  also 
Merchants'  Bank  v.  Spicer,  6  Wend. 
(N.  Y.)   443. 

31.  Palmer  v.  Stephens,  1  Den. 
(N.  Y.)  471. 

In  Brown  v.  The  Butchers  &  Drovers' 
Bank,  6  Hill  (N.  Y.),  443,  it  was  held 
that,  where  a  person  placed  the  figures 
"  1 ;  2,  8  "  upon  the  back  of  a  bill  of 
exchange,  intending  thus  to  bind  him- 
self as  indorser,  the  indorsement  was 
valid,  although  it  appeared  that  the 
indorser  could  write. 

The  making  of  one's  mark  is  a  suffi- 
cient signature  to  a  promissory  note, 
even  if  unattested.  Shank  v.  Butsch, 
28  Ind.  19;  Hinkle  v.  Dodge,  7  Ky. 
L.  Eep.  526;  Willoughby  v.  Moulton, 
47  N.  H.  205 ;  Gervais  v.  Baird,  2  Brev. 
(S.  C.)  37;  Paisley  v.  Snipes,  2  Brev. 
(S.  C.)  200;  Shiver  v.  Johnson,  2 
Brev.  (S.  C.)  397;  Brown  v.  McClana- 
han,  68  Tenn.  347. 

The  term  "  signature  "  is  defined  by 
statute  in  many  of  the  States.  In 
New  York,  by  the  Statutory  Construc- 
tion Law  (§  12),  it  is  provided  that 
"  the  term  '  signature '  includes  any 
memorandum,  mark  or  sign,  written  or 
placed  upon  any  instrument  or  writ- 
ing with  intent  to  execute  or  authen- 
ticate such  instrument  or  writing," 


§  34.  SlGITATUEE.  165 

placing  his  cross  or  other  mark  thereon.^^  It  is  not  necessary,  in 
the  execution  of  a  note,  that  the  person  executing  it,  if  unable  to 
write  his  own  name,  should  touch  the  pen  in  the  hands  of  the  per- 
son who  is  signing  for  him;  it  is  only  necessary  that  such  person 
be  authorized  by  him  to  sign  his  name  for  him.^*  If  a  person  sign 
a  negotiable  instrument  with  a  fictitious  name  or  a  nom  de  plume 
he  will  be  liable  thereon ;  for  the  reason  as  stated  by  Richardson, 
C.  J.,  that  "  if  an  individual  assume  a  name  for  the  purpose  of 
making  a  written  contract,  and  put  that  name  to  the  contract  with 
a  view  to  bind  himself,  there  seems  to  be  no  reason  why  courts 
should  not  consider  the  name  thus  assumed  as  his  name  pro  hac 
vice,  and  hold  him  to  fulfil  the  contract."  ^* 

The  remarks  of  Mr.  Parsons  on  the  desirability  of  unambiguous 
and  explicit  signatures  are  instructive  and  worthy  of  quotation  in 
this  connection :  "  This  signature  must  be  unambiguous  and  ex- 
plicit, so  as  to  leave  no  doubt  of  the  person  intended  to  be  desig- 
nated; because  it  is  obvious  that  any  doubt  on  this  subject  would 
impair,  if  it  did  not  destroy,  the  utility  of  the  document  as  an 

33.  Handyside  v.   Cameron,  21  111.  Linsley  v.  Brown,  13  Conn.  192;  Hall 

688,   74  Am.   Dec.    119;    Crumrine  v.  v.    Eedson,    10    Mich.    21;    Burns    v. 

Crumrine,  14  Ind.  App.  641,  43  N.  E.  Lynde,  6  Allen  (Masa.),  305;  Speckels 

322.     In  this  ease  it  was  held  that  a  v.  Sax,  1  E.  D.  Smith  (N.  Y.),  253. 

note   is  signed  by  the  maker,   if  his  33.  Kennedy  v.  Graham,  9  Ind.  App. 

name  is  written  by  another  in  his  pres-  624,  35  N.  E.  925;  s.  c.,  37  N.  E.  25. 

ence  and  by  his  direction,  either  with  34.  Grafton    Bank    v.    Flanders,    4 

or    without   the   maker's   mark.      See  N.  H.  239. 

also    Eentz    v.     Stanton,     10    Wend.  The  law  looks  to  the  identity  of  the 

(N.  Y.)  271;  Bank  of  North  America  individual. —  In  the  case  of  Petition  of 

V.  Embury,  21  How.  Pr,   (N.  Y.)    14;  John  Snook,  2  Hilt.  (N.  Y.)  566,  Daly, 

Haven  v.  Hobba,   1   Vt.  238,   18  Am.  Ch.  J.,  after  a  learned  and  exhaustive 

Dec.  678;   Morse  v.  Green,  13  N.  H.  examination  of   the  whole  subject   of 

32;  Forsyth  v.  Day,  41  Me.  382.  names,   said:      "There   are   numerous 

Signature   of  deeds,  etc. —  The  au-  cases,   both   in   this   country   and   in 

thorities  hold  that^  if  the  name  of  a  England,  holding   that  where  a   man 

grantor  in  a  deed  is  written  by  the  enters  into  a  contract,  or  does  any  act 

hand  of  another,  in  his  presence  and  in  a  particular  name,  he  may  be  sued 

by  his  direction,  it  is  his  act,  and  the  by  the  name  that  he  used,  whatever 

signature,  in  point  of  principle,  is  as  his  true  name  may  be,  and  generally 

actually  his   as   though  he   had   per-  that  wherever  a  man  has  done  an  act 

formed  the  physical  act  of  making  it.  in    a   particular    name,    or   where    he 

Mutual  Benefit  Life  Ins.  Co.  v.  Brown,  makes    a    grant,    it    may    always    be 

30  N.  J.  Eq.  193,  202,  citing  Gardner  shown,  in  support  of  the  validity  of  the 

v.  Gardner,  5  Gush.    (Mass.)    483,  52  act,  that  he  was  known  by  that  name 

Am.  Dec.  740;   Irvin  v.  Thompson,  4  at   or   about   the  time  when  the   act 

Bibb  ( Ky. ) ,  295 ;  Ball  v.  Dunsterville,  was  done,  although  he  may  have  been 

4  T.  R.  (Eng.)  313.   See  also  Jansen  v.  baptized    or   previously    known   by   a 

McCahill,    22    Cal.     563;     Videau    v.  different    name.      All    that    the    law 

Griffin,    21     Cal.     389;     WiJIiams    v.  looks  to  is  the  identity  of  the  indi- 

Woods,  16  Md.  220 ;  Frost  v.  Deering,  vidual,  and  when  that  is  clearly  estab- 

21   Me.   156;   Bird  v.  Decker,  64  Me.  lished  the   act  will  be  binding   upon 

550;  Pierce  v.  Hakes,  23  Pa,  St.  231;  him  and  upon  others." 
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instniment  of  business ;  and  therefore  it  is  that  we  douht  whether 
courts  should  permit  the  signature  of  a  negotiable  note  to  be  made 
merely  by  initials,  or  to  be  inserted  in  the  body,  or  at  the  begin- 
ning, or  in  the  margin  of  the  note,  or  elsewhere  than  at  its  close, 
which  is  the  usual  and  proper  place."  ^^ 

If  a  signature  be  in  the  alternative,  as  where  the  instrument  is 
signed  "A.,  or  B."  it  is  likely  that  the  signature  is  insufficient  to 
bind  any  person.^® 

c.  Ratification  of  unauthorized  signature. —  A  person  whose 
name  is  signed  to  or  indorsed  upon  a  negotiable  instrument  with- 
out his  authority  may  afterward  ratify  the  act  and  thus  make 
himself  liable  thereon.^^  By  ratifying  and  adopting  a  forged 
signature,  the  person  whose  signature  has  been  forged  becomes 
liable  thereon,  although  no  words  of  agency  may  appear  upon  the 
paper,  and  no  facts  are  shown  sufficient  to  constitute  an  estoppel 
in  pais.^^     The  ratification,  to  bind  the  person  whose  name  is 


35.  1  Parsons  on  Notes  and  Bills, 
p.  36. 

36.  1  Parsons  on  Notes  and  Bills, 
p.  37. 

In  the  case  of  Ferris  v.  Bond,  4  B.  & 
Aid.  (Eng.)  679,  the  note  in  controversy 
was  in  these  words :  "  I,  John  Corner, 
promise  to  pay,"  etc.,  and  was  signed 
"  John  Corner,  or  else  Henry  Bond." 
The  action  was  brought  against  Bond. 
The  court  said :  "  This  is  not  a  prom- 
issory note  by  this  defendant  within 
the  Statute  of  Anne.  It  operates  dif- 
ferently as  to  the  two  parties.  It  is 
an  absolute  undertaking  on  the  part 
of  Corner  to  pay,  and  it  is  conditional 
only  on  the  part  of  the  defendant,  for 
he  undertakes  to  pay  only  in  the 
event  of  Corner's  not  paying." 

37.  Howard  v.  Duncan,  3  Lans. 
(N.  Y.)  174.  See  also  Union  Bank  v. 
Mott,  33  Conn.  95;  Delahay  v.  Cle- 
ment, 3  111.  575.  In  the  case  of  Paul 
V.  Berry,  78  111.  158,  it  was  held,  in 
substance,  that,  where  a  person's  name 
is  signed  to  a  promissory  note  without 
his  consent,  he  may  ratify  its  execu- 
tion and  acknowledge  its  binding  va- 
lidity upon  him,  and  when  this  is 
done  his  relation  to  the  note  will  be 
precisely  the  same  as  if  he  had  exe- 
cuted it  himself. 

The  following  cases  are  also  in  favor 
of  this  proposition :  Forsyth  v.  Bonta, 
68  Ky.  547;  Williams  v.  Robbins,  82 
Mass.  77;  Dow  v.  Spenny,  29  Mo.  386; 


Cravens  v.  Gillilan,  63  Mo.  28;  Waite 
V.  Foster,  33  Me.  424. 

38.  Greenfield  Bank  v.  Crafts,  86 
Mass.  447 ;  Wellington  v.  Jackson,  121 
Mass.  157;  Hefner  v.  Vandolah,  62  111. 
483,  14  Am.  Rep.  106;  Fitzpatriek  v. 
School  Commissioners,  7  Humph. 
(Tenn.)   224. 

Ratification  of  forged  signature. — 
In  the  case  of  Workman  v.  Wright,  33 
Ohio  St.  405,  31  Am.  Rep.  546,  it  was 
held  that  a  mere  promise  to  pay  a 
forged  note,  when  such  promise  is 
given  by  the  supposed  maker  of  the 
note  without  any  new  consideration, 
and  after  the  promisee  has  acquired 
the  note,  is  not  binding.  The  court  ex- 
pressly disapproves  of  two  Massachu- 
setts cases  above  cited,  and  commends 
the  English  ease  of  Brook  v.  Hook,  24 
L.  T.  (Eng.)  34  (see  3  Alb.  L.  J. 
255 ) ,  and  says :  "  This  was  a  ease 
where  the  defendant's  name  was  forged, 
and  he  had  given  a  written  memoran- 
dum that  he  would  be  responsible  for 
the  bill.  Chief  Baron  Kelley  places 
his  opinion  upon  the  grounds: 
(1)  That  defendant's  agreement  to 
treat  the  note  as  his  own  was  in 
consideration  that  he  would  not  prose- 
cute the  forger;  and  (2)  that  there 
was  not  ratification  as  to  the  act  done, 
—  the  signature  to  the  note  was  illegal 
and  void.  And,  though  a  voidable  act 
may  be  ratified,  it  is  otherwise  when 
the  act  is  originally,  and  in  its  incep- 
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forged  or  signed  to  aa  instrument  without  his  consent,  must  be 
made  with  full  knowledge,  of  the  facts  affecting  his  rights.^*  The 
mere  fact  that  the  person  whose  name  has  been  so  signed  does  not 
disafiirm  it  within  a  reasonable  time  after  it  is  brought  to  his  at- 
tention does  not  amount  to  a  ratification.*"  And  it  has  been  held 
that  where  one  whose  name  has  been  forged  to  a  note  remains 
silent  when  the  note  is  shown  to  him  and  he  is  asked  to  pay  it, 
such  silence  does  not  estop  him  from  denying  the  signature,  unless 
the  holder  has  been  led  to  change  his  position,  or  otherwise  act  on 
it  to  his  injury.*'  If  a  person  promise  to  pay  a  note  to  which  his 
name  had  been  signed  without  his  authority,  it  is  an  adoption  of 
the  act  of  the  unauthorized  signer,  and  equivalent,  in  law,  to  an 
antecedent  authority  to  execute  the  note.*^    And  when  a  person's 

tion  void.     The  opinion   fully  recog-  21  Pac.  1084;  Fletcher  v.  Dysart,  48 

nizes  the  proposition,  that  where  acts  Ky.  413;  Walters  v.  Munroe,  17  Md. 

or  admissions  alter  the  conditions  of  150,  77  Am.  Dec.  328;   Dietz  v.  City 

the  holder  of  the  paper,  the  party  is  Nat.  Bank,  42  Neb.  584,  60  N.  W.  896 ; 

estopped,  but  it  is  necessary  that  such  Hazleton  v.  Batchelder,  44  N.  H.  40; 

a  case  should  be  made.     It  is  further  Craighead  v.  Peterson,  72  N.  Y.  279, 

held     that    cases    of    ratification    are  28  Am.  Eep.  150;  Jones  v.  Hamlet,  34 

those  where  the  act  was  pretended  to  Tenn.  256;  Bell  v.  Wandby,  4  Wash, 

have  been  done  for,  or  under  the  au-  743,  31  Pac.  18. 

thority   of,    the    party    sought    to   be  40.  Eeubiu  v.   Cohen,  48   Cal.   545. 

charged,  which  cannot  be  in  the  case  Neglect  to  repudiate  the  signature  of 

of   a   forgery.     A   distinction   is   also  one's  name  to  a  check  for  more  than 

made  between  civil  acts,  which  may  be  two  years  after  being  informed  of  the 

made  good  by  subsequent  recognition,  transaction,  though  it  is  evidence  tend- 

and  a  criminal  offense,  which  is  not  ing  to   show  that  the  signature  was 

capable  of  ratification."     See  post  in  authorized,  does  not  amount  to  a  rati- 

chapter    on    Alteration    and    Forgery  fication  of  the  act  if  it  was  unauthor- 

where  this  subject  is  again  discussed,  ized.     De  Land  v.  Dixon  Nat.  Bank, 

In  the  case  of  Woodruff  v.  Monroe,  111  111.  323. 
33  Md.  147,  it  is  held  that:  "If,  in  41.- Goetz  v.  Goldbaum,  37  Pac. 
an  action  against  an  indorser  of  a  (Cal.)  646.  The  agent  of  the  payee 
promissory  note  by  the  tona  fide  hold-  of  a  note  stated  to  the  defendant, 
ers  thereof,  it  be  shown  that  the  in-  whose  name  appeared  thereon  as 
dorsement  was  not  genuine,  and  the  maker,  that  he  had  deposited  her  note 
defendant  did  not  ratify  or  sanction  it  with  the  plaintiff,  and  she  thereupon 
prior  to  the  maturity  of  the  note,  and  told  him  that  she  had  signed  no  such 
its  transfer  to  the  plaintiff,  he  is  not  note,  but  did  nothing  further  about 
liable.  But  if  he  adopted  the  note  it,  and  paid  no  attention  to  the  plain- 
prior  to  its  maturity,  and  by  such  tiff's  notice  that  the  note  was  due. 
adoption  assisted  in  its  negotiation.  Held,  that  her  silence  did  not  amount 
he  would  be  estopped  from  setting  up  to  a  ratification  of  her  unauthorized 
the  forgery  in  a  suit  by  a  hona  fide  signature.  California  Bank  v.  Sayre, 
holder.  But  any  admissions  by  the  de-  85  Cal.  102,  24  Pac.  713.  See  also  Cor- 
fendant,  made  subsequently  to  the  ma-  ser  v.  Paul,  21  N.  H.  24,  77  Am.  Dec. 
turity  of  the  note,  would  not  be  evi-  753. 

dence  that  he  had  authorized  the  in-  42.  Bigelow  v.  Denison,  23  Vt.  564; 

dorsement  of  his  name  thereon."  Devendorf  v.   West  Virginia  Oil  and 

39.  Hefner  v.  Vandolah,  62  111.  483,  Oil  Land  Co.,  17  W.  Va.  135. 

14  Am.  Eep.   160;   Gleason  v.  Henry,  In  an  action  on  a  promissory  aote 

71  111.  109;  McDonough  v.  Heyman,  38  against  a  maker  whose  signature  was 

Mich.  334;  King  v.  Khea,  13  Colo.  69,  forged,  it  appeared  that  the  defendant 
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signature  to  a  note  is  shown  to  him  and  he  is  asked  if  it  is  genuine^ 
and  after  examining  it  acknowledges  the  signature  to  be  genuine 
he  is  estopped  from  afterward  denying  the  genuineness  of  the 
signature.** 

§  35.  Promise  or  order  to  pay. 

a.  In  general. —  It  is  a  well-recognized,  rule  of  law  that  a  hill 
must  contain  an  order  as  contradistinguished  from  a  simple  re- 
quest, and  a  note  an  absolute  promise,  though  the  mere  fact  that 
words  of  civility  are  used  will  not  affect  the  negotiability  of  the 
instrument.**  There  is  an  analogy  between  bills  and  notes  which 
may  well  be  kept  in  mind  in  dealing  with  the  question  of  the 
promise  or  order  as  affecting  negotiability.  This  analogy  will 
appear  from  the  following  comparison.  When  the  payee  transfers 
a  note  to  an  indorsee,  the  analogy  is  complete.  For  example  we 
have  a  promissory  note  as  follows : 

"  $100.  AxBANY,  K  Y.,  January  1,  1903. 

On  demand  I  promise  to  pay  to  A.,  or  order,  the  sum  of  one 
hundred  dollars,  value  received.  (Signed.)  B." 

(Indorsed)     "  Pay  to  the  order  of  C."     (Signed)  A. 

The  following  is  an  ordinary  bill  of  exchange  or  draft : 

"Ajlbah-t,  N.  Y.,  January  1,  1903. 

"  Thirty  days  after  sight  t%f  pay  to  the  order  of  C.  one  hun- 
dred dollars,  value  received,  gg    and  charge  to  the  account  of 

To  "  B."  ^  Signed.  "A." 

Troy,  ]Sr.  Y. 

had    said    to    the    plaintiff    that    the  Mass.  315,  45  N.  E.  823,  36  L.  E.  A. 

note  was  "  all  right,"  and  that  if  the  539. 

plaintiff  would  "  hold  on "  he  would  43.  Caseo   Bank  v.   Keene,   53   Me. 

pay  him,  thereby  inducing  the  plain-  103. 

tiff  to  omit  to  collect  the  note  of  the  44.  In  Hoyt  v.  Lynch,  2  Sandf. 
other  maker,  who  afterward  became  in-  (N.  Y.  Super.  Ct.)  328,  there  was  an 
solvent  and  absconded.  It  was  held  ordinary  bill  rendered  to  Smith  & 
that  the  defendant  was  estopped  from  Woglom,  who  were  builders,  by  C.  H. 
denying  the  execution  of  the  note.  Ho^,  who  was  a  roofer.  At  the  bot- 
Hefner  v.  Dawson,  63  111.  403,  14  torn  of  the  bill  was  the  following  state- 
Am.  Kep.  123;  Hefner  v.  Vandolah,  62  meut: 

111.  483,  14  Am.  Kep.  106.  „  „,                             „         ,         „      „.„ 

A  subsequent  unconditional  promise  Wilmamsbtjegh,  December  16,  1847. 

to  pay,  by  one  in  whose  name  a  note  ■'^'■-  J-  Ltnch: 

had  been  executed  without  authority,  "  Please  pay  the   above   bill,   being 

is  not,  as  matter  of  law,  a  ratification,  the  amount  for  tinning  your  house  on 

but  evidence  from  which  a  ratification  South    Sixth   street,    and    charge   the 

may  be  inferred.     Commerce  Bank  v.  same  to  our  account,  and  much  oblige- 

Bernero,   17  Mo.  App.   313.     See  also  "Yours, 

Traders'    Nat.    Bank   v.    Rogers,    167  "  Smith  &  Woqlom." 
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Prom  this  example  it  is  seen  that  when  the  note  is  made  payable 
to  an  indorsee  by  the  payee,  it  is  an  order  from  the  payee  upon 
the  maker  for  the  payment  of  money  to  the  indorsee.  The  in- 
dorser  payee  is  the  drawer,  the  maker  of  the  note  is  the  acceptor, 
and  the  indorsee  is  the  payee. **^  This  analogy  may  be  of  use  in 
determining  the  different  kinds  of  negotiable  instruments. 

b.  Promise  to  pay. —  To  constitute  an  instrument  a  promissory 
note  words  must  be  contained  therein  which  import  an  unconditional 
promise  to  pay.  No  particular  form  of  expression  is  essential.*® 
'Eo  matter  how  informal  the  instrument  may  be,  it  is  a  good  note, 
provided  it  contain  an  agreement  to  pay  to  a  person  named  in  it, 
or  to  bearer,  or  to  some  person  described,  in  terms  that  admit  of 
no  misapplication.*®  It  is  not  necessary  that  the  word  "  promise  " 
be  used,  although  words  of  equivalent  import  are  required,  the  fair 
construction  of  which  would  be  tantamount  to  a  promise,  express 
or  implied.*'^ 


The  court  said  that  this  was  a  bill  of 
exchange  and  must  be  accepted  in  or- 
der to  charge  the  drawee.  Oakley, 
Ch.  J.,  says:  "It  is  an  order  in 
writing  drawn  by  one  party  upon  an- 
other requesting  the  latter  to  pay  a 
certain  sum  of  money  to  a  third  party 
at  all  events;  depending  upon  no  con- 
tingency and  payable  out  of  no  par- 
ticular fund."  The  bill,  however,  was 
held  not  to  be  negotiable  because  it 
did  not  contain  the  words  "  to  order  " 
or  any  other  words  of  negotiability. 

44a.  See  Commercial  Bank  v. 
Hughes,  17  Wead.  (N.  Y.)  98;  New- 
man V.  Frost,  52  N.  Y.  422,  426. 

45.  Parsons  on  Notes  and  Bills, 
p.  24;  Pepoon  v.  Stagg,  1  Nott  &  McC. 
(S.  C.)  102;  Woodfolk  v.  Leslie,  2 
Nott  &  McC.  (S.  C.)  585;  Hitchcock 
V.  Cloutier,  7  Vt.  22;  Hunt  v.  Devine, 
37  111.  137. 

46.  Edwards  on  Bills  and  Notes, 
132;  United  States  v.  White,  2  Hill 
(N.  Y.),  59.  See  also  Hickok  v.  Bunt- 
ing, 67  App.  Div.  (N.  Y.)  560,  73  N. 
Y.  Supp.  967,  where  an  instrument  re- 
citing :  "  Having  been  the  cause  of  a 
money  loss  to  my  frielid  H.,  I  have 
given  her  $3,000.  I  hold  this  amount 
in  trust  for  her,  and  one  year  after 
date  or  thereafter  on  demand  I  prom- 
ise to  pay  to  the  order  of  H.,  her  heirs 
or  assigns,  $3,000,  and  interest," 
and  signed  by  the  obligor,  was  held 
to  be  a  promissory  note. 

47.  Fleming  v.  Burge,  6  Ala.  373; 


Rice's  Admr.  v.  Rice,  68  Ala.  216.  In 
this  case  a  writing  in  the  following 
form  was  under  consideration :  "  Be 
it  none  all  men  by  these  presents  that 
I,  B.  R.,  do  sertify  that  I  give  the  girle 
Mary  R.,  the  sum  of  five  hundred  dol- 
lars at  my  death,  pable  onely  after  my 
death  to  the  said  Mary  R.,  onela  to  the 
said  Mary  R.,  and  I  hereby  foreicarne 
every  persones  or  person  for  traden  for 
said  note  pable  after  my  death,  this 
the  first  day  of  February,  the  1873." 
Such  writing  was  signed  by  the  maker, 
but  without  attesting  witnesses,  and 
delivered  to  the  said  Mary  R.  It  was 
held  that  it  was  not  a  promissory 
note,  nor  a  testamentary  paper,  but 
merely  a  nudum  pactum,  which  would 
not  support  an  action,  unless  shown  to 
be  founded  on  a  valuable  considera- 
tion. 

Words  of  promise  required. —  In  the 
ease  of  Cummings  v.  Gassett,  19  Vt. 
308,   an  instrument  read  as   follows: 

"Lttdlow,  Vt.,  Dec.  11,  1833. 
"  For  value  received  of  Cummings  & 
Manning  or  order,  thirty  dollars  and 
eighty-three  cents  on  demand  and  in- 
terest annually.         (Signed) 

"  Levi  Gassett." 

Below  the  signature  was  a  memoran- 
dum in  these  words :  "  To  be  paid  in 
one  year  from  date."  The  court  held 
that  such  an  instrument  would  be  suffi- 
cient evidence  under  a  count  declaring 
upon  it  as  a  promissory  note  in  com- 
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A  due  bill  or  an  I  O  U  is  generally  held  to  be  a  negotiable 
promissory  note,  provided  there  are  words  of  negotiability  at- 

mon  fornij  and  said :  •'  But,  if  it  were  count  at  that  time  with  the  estate  of 
necessary,  it  seems  to  me  it  would  not  Warden,  and  it  was  given  effect  ac- 
he very  difficult  to  supply  the  omission  cordingly.  Bowles  v.  Lambert,  54  111. 
in  this  note  by  intendment.    There  is  237. 

but  one  way  in  which  it  can  be  sup-  Intent  to  give. —  A  writing  was  as 
plied;  no  two  persons  would  think  follows:  "May  14,  1836.  This  is  to 
differently  in  regard  to  that.  In  such  show  that  I  allow  to  give  Willet  James 
cases,  it  seems  to  me,  that  courts  Two  hundred  and  fifty  dollars,  to  be 
should,  if  they  do  not  choose  to  stul-  paid  in  two  years  after  date,  as  wit- 
tify  themselves  in  the  estimation  of  ness  my  hand  and  seal.  Thomas 
all  common-sense  men,  supply  the  de-  James,  [seal.]  "  It  was  held  that 
feet;  and  I  have  no  doubt  we  should  it  was  not  a  promissory  note.  It  sim- 
in  this  ease,  if  necessary."  ply  expresses  a,   present   intention  to 

An  instrument  in  the  following  give  Willet  James  two  hundred  and 
form :  "  Due  A.  B.  $34.63,  for  goods  fifty  dollars  within  two  years  after  its 
purchased  of  him  while  at  P.,  to  be  date.  Harmon  v.  James,  7  Ind.  263. 
paid  as  soon  as  collected  from  my  ac-  See  also  Johnston  v.  Griest,  85  Ind. 
counts  at  P.,"  is   a  promissory  note,   503. 

not  a  mere  conditional  obligation  to  Certificate  issued  by  school  district, 
pay.  Ubsdell  v.  Cunningham,  22  Mo.  —  A  certificate  of  the  following  tenor : 
124.  "  This  is  to  certify  that  there  is  due 

"  Good  for,"  etc.,  when  promissory  from  Johnson  Township  to  A.  &  B.,  or 
note. —  In  the  ease  of  Weston  v.  My-  order,  one  hundred  dollars,  for  school 
ers,  33  111.  424,  tickets  or  printed  in-  furniture,  etc.,  payable  on,  etc.,  with 
struments  in  the  following  form:  interest,  etc.,  for  value  received,  etc., 
"  Good  for  fifty  cents.  H.  0.  Myers,  payable  at  the  First  National  Bank," 
Sut.,"  which  were  indorsed  with  the  etc.  (Signed)  "  W.  H.  F.,  trustee 
initials  of  the  defendant,  "  H.  0.  M.,"  Johnson  Township,"  is  a  promissory 
were  held  to  be  negotiable  promissory  note  of  Johnson  School  Township, 
notes.  See  also  Franklin  v.  March,  6  Johnson  School  Township  v.  Citizens' 
N.  H.  364,  25  Am.  Dec.  462,  in  which  Bank,  81  Ind.  515. 
case  an  instrument  reading,  "  Oct.  19,  Receipt  for  money  deposited. —  In 
1830.  Good  to  Robert  Cochran,  or  the  case  of  Long  v.  Straus,  107  Ind. 
order,  for  thirty  dollars,  borrowed  94,  6  N.  E.  123,  57  Am.  Eep.  87,  an 
money.  Joseph  W.  March,"  was  held  instrument  reading,  "  Received  of  Jo- 
to  be  a  promissory  note.  See  also  Hus-  seph  S.  Long  sixteen  hundred  dollars, 
sey  V.  Winslow,  59  Me.  170.  on     deposit,     in     national     currency. 

But  in  an  early  Massachusetts  case  (Signed)  Straus  Bros.,"  was  held  to  be 
(Brown  v.  Gilman,  13  Mass.  158),  an  a  written  contract  importing  a  prom- 
instrument,  as  follows:  "May,  1810.  ise  to  pay  the  amount  specified  on  the 
Good  for  one  hundred  and  twenty-six  demand  of  the  depositor.  The  court 
dollars  on  demand.  Gilman  &  Hoyt,"  said :  "  The  language  used  creates  a 
was  held  not  to  be  a  negotiable  prom-  contract,  and  the  law  implies,  as  part 
issory  note.  of  the  contract,  that  on  reasonable  de- 

Writing  intended  as  evidence  of  mand  the  depositor  is  entitled  to  re- 
debt. —  An  action  was  brought  upon  a  ceive  back  that  which  belongs  to  him. 
writing  as  follows :  "  I  owe  the  estate  The  deposit  of  money  is  a  transaction 
of  Zenas  Warden,  $190.15.  May  13,  well  known  to  the  law,  and  it  is  one 
1863."  It  appeared  that  the  party  out  of  which  well-defined  legal  rights 
whose  name  was  signed  thereto  had  emerge ;  chief  among  these  rights  is 
been  in  the  habit  of  giving  similar  that  of  the  depositor  to  receive  his 
papers  to  those  who  had  accounts  with  own  again,  and  a  correlative  of  this 
him,  as  statements  merely  of  their  ac-  right  is  the  implied  promise  of  the  per- 
counts,  and  not  as  promissory  notes,  son  who  receives  money  on  deposit  to 
and,  as  there  was  no  payee  named,  it  return  it  to  the  depositor."  And 
was  inferred  the  writing  was  intended,  again,  on  a  reargument  of  this  case 
not  as  a  promissory  note,  but  only  as  (107  Ind.  104,  7  N.  E.  763),  the  court 
a  statement  of  the  balance  of  his  ac-   said:     "If   the   instrument  we   have 
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tached  to  it  and  it  is  absolutely  payable.  Unless  it  is  absolutely 
payable,   it   is  not    a  note  of   any   kind,    either   negotiable  or 


under  consideration  had  been  written 
out  in  full,  although  payable  on  de- 
mand, it  would  be  a  promissory  note, 
and  it  seems,  under  the  principle  we 
have  stated,  that  it  is  a  promissory 
note,  and  as  such  negotiable,  for  it  is 
well  settled  that  Uo  precise  form  of 
words  is  necessary  to  constitute  a 
promissory  note,  as  any  form  that  ex- 
presses a  promise,  although  not  in  di- 
rect terms,  will  be  sufficient."  But  see 
Smiley  v.  Fry,  100  N.  Y.  262,  3  N.  B. 
186;  Gutch  V.  Fosdyek,  48  N.  J.  Eq. 
353,  22  Atl.  590. 

Promise  to  pay  debt  of  another. — 
An  instrument  in  the  following  form: 

"  Schenectady,  N.  Y.,  Aug.  11,  1897. 

"  We,  the  undersigned,  John  E.rank 
and  John  L.  Mynderse,  hereby  agree 
to  pay  David  Bradt,  Becker  &  Co.  a 
bill  of  two  hundred  and  sixty-five  dol- 
lars and  fifty  cents  ($265.50)  against 
Church  &  Jones,  between  now  and 
Tuesday  Uext. 

"(Signed)     John  Keank, 

"John  L.  Mynderse." 

was  held  not  to  be  a  promissory  note. 
Bradt  v.  Krank,  164  N.  Y.  515,  68 
N.  E.     657,  79  Am.  St.  Rep.  662. 

Certificate  as  to  payment. —  A  writ- 
ten obligation  in  the  following  lan- 
guage: "  This  is  to  certify  that  I  am 
to  pay  to  J.  M.  the  sum  of  three  thou- 
sand dollars  on  the  first  day  of  Feb- 
ruary, 1884,"  etc.,  constitutes  an  un- 
conditional promise  to  pay  money,  and 
is,  therefore,  a  promissory  note.  Meyer 
V.  Weil,  37  La.  Ann.  160.  The  court 
said  in  this  case :  "  The  word  '  prom- 
ise '  is  not  sacramental  in  a  promis- 
sory note.  No  particular  form  is  re- 
quired by  law.  It  is  enough  if  the 
note  contain  a  legal  promise  for  the 
certain  payment  of  a  specified  sum, 
and  that  the  maker  and  .payee  be  desig- 
nated with  sufScient  certainty.  The 
language  used  in  this  case  is  precise, 
positive,  peremptory.  It  is  of  at  least 
equivalent  force  and  similar  meaning. 
It  is  rather  emphatic.  It  certifies  that 
the  maker  is  to  pay,  that  is,  must  and 
shall  pay.  It  clearly  meets  all  legal 
exigencies  in  that  respect,  and  makes 
the  instrument  an  unconditional  prom- 
ise to  pay." 

Words  "I  have  borrowed,"  etc. —  In 
the  case  of  Harrow  v.  Dugan,  6  Dana 


(Ky.),  341,  an  instrument  in  the  fol- 
lowing form:  "$136.  I  have  bor- 
rowed from  Aaron  Myers  one  hundred 
and  thirty-six  dollars,  which  money 
was  loaned  to  me  by  the  said  Myers, 
as  agent  for  Hugh  Dugan,  for  the 
benefit  of  my  father,  Joseph  Harrow. 
(Signed)  Thomas  S.  Harrow,  Joseph 
Harrow,"  was  held  a  promissory  note. 
The  court  said:  "  The  word  '  borrow ' 
imports  in  itself  a  promise  to  pay  as 
strongly  as  the  word  'due;'  and  the 
written  acknowledgment  that  a  party 
has  borrowed  money,  is  as  clearly  a 
note  for  the  direct  payment  of  money, 
as  is  the  written  acknowledgment  that 
money  is  due,  upon  which  it  has  been 
decided  that  a  petition  may  be  main- 
tained." See  also  Woodfolk  v.  Leslie, 
2  2Srott  &  McC.  (S.  C.)   585. 

"  Promise  to  renew." —  The  follow- 
ing memorandum,  written  upon  the 
back  of  a  promissory  note,  and  signed 
in  the  presence  of  an  attesting  witness, 
"  I  hereby  renew  the  within  note,"  is 
a  witnessed  promissory  note  within 
the  Statute  of  Limitations.  Daggett 
V.  Daggett,  124  Mass.  149. 

But,  in  the  case  of  Gray  v.  Bowden, 
23  Pick.  (Mass.)  282,  it  was  held  that 
a  memorandum  on  the  back  of  a 
promissory  note,  in  these  words,  "  I 
acknowledge  the  within  note  to  be  just 
and  due,"  signed  by  the  maker  and  at- 
tested by  a  witness,  was  not  a  prom- 
issory note,  for  the  reason  that 
"  there  are  no  express  promissory 
words.  It  is  not,  therefore,  a  note  in 
writing  promising  to  pay  money,  or  a 
promissory  note.  It  is  merely  an  ac- 
knowledgment, from  which  a  promise 
might  be  inferred,  so  as  to  take  the 
old  note  out  of  the  statute,  which 
would  extend  it  six  years,  but  not  an 
attested  note."  See  also  Common- 
wealth Ins.  Co.  V.  Whitney,  1  Mete. 
(Mass.)  21. 

Indorsement  on  back  of  note. — ^A 
note  was  indorsed  in  the  following 
form :  "  I  hereby  assume  and  agree 
to  pay  the  principal  of  the  within 
note,"  signed  by  the  indorser  and  de- 
livered to  the  payee  named  in  the  body 
of  the  note.  It  was  held  that  the  in- 
dorsement constituted  a  promissory 
note,  being  the  open  promise  in  writ- 
ing of  the  indorser  to  pay  absolutely 
and  at  all  events  the  sum  specified  in 
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nonnegotiable.**     The  authorities,  both  courts  and  text-writers, 
have  materially  differed  in  respect  to  the  nature  of  a  due  bill."® 


the  instrument  therein  referred  to  as 
the  "  within  note  "  to  the  payee  desig- 
nated in  such  instrument.  Clark  v. 
Marlow,  20  Mont.  249,  50  Pac.  713. 

48.  Byles  on  Bills  (16th  ed.),  p.  34, 
says  that  an  I  O  U  is  merely  an  ac- 
knowledgment of  a  debt  due  by  virtue 
of  some  antecedent  contract,  and  is 
not  a  promissory  note.  "  But  if  the 
I  0  U  contain  an  agreement  that  it 
is  to  be  paid  on  a  given  day  or  on 
demand,  it  will  be  a  promissory  note, 
and  must  be  stamped  as  such. 

Due  bills  and  I  0  U's. —  In  the  case 
of  Currier  v.  Lockwood,  40  Conn. 
349,  16  Am.  Rep.  40,  a  due  bill  in  the 
following  form  was>  utider  considera- 
tion: 

"$17.14 

"  Bmdgepobt,  Jamiwry  22,  1863. 
"Due   Currier   &   Barker   seventeen 
dollars  and  fourteen  cents,  value  re- 
ceived. 

"  Frederick  Lockwood." 

It  was  held  not  to  be  a  promissory 
note.  The  court  commented  favorably 
on  the  decision  in  the  case  of  Smith  v. 
Allen,  5  Day  (Conn.),  337,  and  stated 
that  such  case  went  to  the  extreme 
limit  in  holding  the  writing  there 
given  to  be  a  promissory  note,  and 
did  not  "  feel  at  liberty  to  go  further 
in  that  direction  than  the  court  then 
went."  In  the  case  of  Smith  v.  Allen, 
the  words  "  on  demand "  were  used, 
which  were  held  to  import  a,  promise 
to  pay.  See  also  Mitehel  v.  Rome  R. 
Co.,  17  Ga.  574;  Pepoon  v.  Stagg,  1 
Nott  &  McC.   (S.  C.)   102. 

In  the  ease  of  Russell  v.  Whipple,  2 
Cow.  (N.  Y.)  536,  the  paper  sued  on 
read,  "Due  S.,  or  bearer,  $10."  It 
was  held  a  promissory  note.  And  in 
Kimbal  v.  Huntington,  10  Wend. 
(N.  Y.)  675,  a  paper,  "Due  R.  $325, 
payable  on  demand,"  was  held  admis- 
sible in  evidence  as  a  promissory  note. 
Judge  Nelson  said :  "  The  acknowledg- 
ment of  indebtedness,  on  its  face,  im- 
plies a  promise  to  pay  the  plaintiffs, 
and  the  payment  by  its  terms  is  to  be 
in  money  absolutely,  on  demand." 

49.  Cases  holding  due  bills  not 
promissoiy  notes. —  One  of  the  leading 
cases  holding  that  due  bills  or  I  O 
U's  are  not  negotiable  promissory 
notes  is  that  of  Gay  v.   Rooke,  151 


Mass.  115,  23  N.  E.  835,  21  Am.  Rep. 
434.    In  this  case  the  instrument  read : 

"  Marlboro,  Mass.,  Sept.,  1881. 
"  I  O  U  E.  A.  Gay,  the  sum  of  seven- 
teen dollars  5-100,  for  value  received. 
"(Signed)  John  R.  Rooke." 

Devens,  J.,  says :  "  In  order  to  con- 
stitute a  good  promissory  note  there 
should  be  an  express  promise  on  the 
face  of  the  instrument  to  pay  the 
money.  A  mere  promise  implied  by 
law,  founded  on  an  acknowledged  in- 
debtedness, will  not  be  sufficient. 
(Story  on  Promissory  Notes,  §  14; 
Brown  v.  Oilman,  13  Mass.  158.) 
While  such  promise  need  not  be  ex- 
pressed in  any  particular  form  of 
words,  the  language  used  must  be  such 
that  the  written  undertaking  to  pay 
may  fairly  be  deduced  therefrom. 
(Commonwealth  Ins.  Co.  v.  Whitney, 
1  Mete.  (Mass.)  21.)  In  this  view 
the  instrument  sued  on  cannot  be 
considered  a  promissory  note.  It  is. 
an  acknowledgment  of  a  debt  only, 
and,  although  from  such  an  ac- 
knowledgment a  promise  to  pay 
may  be  legally  implied,  it  is  an  im- 
plication from  the  existence  of  the  debt, 
and  not  from  any  promissory  language. 
Something  more  than  this  is  neces- 
sary to  establish  a  written  promise  to 
pay  money.  It  was,  therefore,  held 
in  Gray  v.  Bowden,  23  Pick.  (Mass.) 
282,  that  a  memorandum  on  the  back 
of  a  promissory  note,  in  these  words, 
'  I  acknowledge  the  within  note  to  be 
just  and  due,'  signed  by  the  maker 
and  attested  by  a  witness,  was  not  a 
promissory  note  signed  in  the  presence 
of  an  attesting  witness  within  the 
meaning  of  the  Statute  of  Limitations. 
In  England  an  I  O  U,  there  being  no 
promise  to  pay  embraced  therein,  is 
treated  as  a  due  bill  only.  The  cases, 
which  arose  principally  under  the 
Stamp  Act,  are  very  numerous,  and 
they  have  held  that  such  a  paper  did 
not  require  a  stamp,  as  it  was  only 
evidence  of  a  debt.  ( 1  Daniel  on  Ne- 
gotiable Instruments  (3ded.),  §  36;  1 
Randolph  on  Commercial  Paper,  §  88; 
Fesenmayer  v.  Adcock,  16  Mees.  &  W. 
(Eng.)  449;  Melanotte  v.  Teasdale,  13 
Mees.  &  W.  (Eng.)  216;  Smith  v. 
Smith,  1  P.  &  P.  (Eng.)  539;  Gould 
V.  Coombs,  1  C.  B.  (Eng,)  543;  Fisher 
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As  stated  by  Judge  Story :  "  To  constitute  a  good  promissory 
note,  there  must  be  an  express  promise  on  the  face  of  the  instra- 
ment  to  pay  the  money;  for  a  mere  promise  implied  by  law, 
founded  upon  an  acknowledged  indebtedness,  will  not  be  sufficient. 
Hence,  it  has  been  held  that  the  mere  acknowledgment  of  a  debt 
without  a  promise  to  pay,  is  not  a  good  promissory  note."  ^  And 
as  held  by  Smith,  J.,  in  the  case  of  Smith  v.  Allen  :°^  "  Where  a 
writing  contains  nothing  more  than  a  bare  acknowledgment  of 
debt,  it  does  not  in  legal  construction  import  an  express  promise  to 
pay;  but  where  a  writing  imports  not  only  the  acknowledgment 
of  a  debt  but  an  agreement  to  pay  it,  this  amounts  to  an  express 
contract."  In  that  case  the  words  "  on  demand "  in  a  due  bill 
were  held  to  import  and  to  be  an  express  promise  to  pay.^^  It  was 
said  in  a  leading  JTew  York  case  that  "  If  there  be  in  legal  ejflect  an 
absolute  promise  that  money  shall  be  paid,  all  the  rest  is  a  dispute 
about  words.  The  whole  inquiry  is,  does  the  paper  import  an 
engagement  that  money  shall  be  paid  absolutely?  If  it  do,  no 
matter  by  what  words,  it  is  a  good  note."  ^^    Some  States  have  by 


V.  Leslie,  1  Esp.  (Eng.)  425;  Israel  v. 
Israel,  1  Campb.  (Eng.)  499;  Childers 
V.  Bouldnois,  Dowl.  &  Ry.  N.  P.  (Eng.) 
8;  Beeching  v.  Westbrook,  8  Mees.  & 
W.   (Eng.)   410.) 

"  While  in  a  few  States  it  has  been 
held  otherwise,  the  law  as  generally 
understood  in  this  country  is,  that,  in 
the  absence  of  any  statute,  a  mere  ac- 
knowledgment of  a  debt  is  not  a  prom- 
issory note,  and  such  is,  we  think,  the 
law  of  this  Commonwealth.  (Gray  v. 
Bowden,  23  Pick.  282;  Commonwealth 
Ins.  Co.  V.  Whitney,  1  Mete.  (Mass.) 
21;  Daggett  v.  Daggett,  124  Mass. 
149;  Almy  v.  Winslow,  126  Mass.  342; 
Carson  v.  Lucas,  13  B.  Mon.  (Ky.) 
213;  Garland  v.  Scott,  15  La.  Ann. 
143;  Currier  v.  Lockwood,  40  Conn. 
349;  Brenzer  v.  Wightman,  7  Watts 
&  S.  (Pa.)  264;  Biskup  v.  Oberle,  6 
Mo.  App.  583.)" 

Attention  is  also  called  to  the  fol- 
lowing cases  coinciding  to  a  greater  or 
less  degree  with  *.hat  of  Gay  v.  Eooke, 
supra:  Fisher  v.  Leslie,  1  Esp. (Eng.) 
426;  Israel  v.  Israel,  1  Campb.  (Eng.) 
499;  Tomkins  v.  Ashby,  6  B.  &  C. 
(Eng.)  541;  Gould  v.  Combs,  1  C.  B. 
(Eng.)  643,  50  E.  C.  L.  (Eng.)  543; 
Garland  v.  Scott,  15  La.  Ann.  143; 
Gray  v.  Bowden,  23  Pick.  (Mass.) 
282;  Biskup  v.  Oberle,  6  Mo.  App. 
-583;    Carson   v.   Lucas,    13    B.    Mon. 


(Ky.)  213;  Rush  v.  Haggard,  68  Tex. 
674. 

Cases  holding  due  bills  promissoiy 
notes. —  There  are  eases  in  many  of 
the  States  holding  simple  due  bills  to 
be  promissory  notes.  Johnson  v.  John- 
son, Minor  ( Ala. ) ,  263 ;  Fleming  v. 
Burger,  6  Ala.  373;  Huyck  v.  Meador, 
24  Ark.  191;  Lee  v.  Balcom,  9  Colo. 
216,  11  Pac.  74;  Jacquin  v.  Warren, 
40  111.  559  (but  see  Sears  v.  Wes- 
leyan  University,  28  111.  183,  and 
Bowles  V.  Lambert,  54  111.  237;  in 
the  latter  ease  a  paper  stating  "  I  owe 
the  estate  of  Z.  W.  $190.15,  May  13, 
1863,"  was  held  to  be  a  mere  statement 
of  account,  and  not  a  promissory 
note)  ;  Long  v.  Straus,  107  Ind.  94,  57 
Am.  Rep.  84 ;  McGowen  v.  West,  7  Mo. 
569,  38  Am.  Dec.  468 ;  Brady  v.  Chand- 
ler, 31  Mo.  28;  in  the  case  of  Cum- 
mings  V.  Freeman,  2  Humph.  (Tenn.) 
143,  a  writing  in  these  words,  "  Due 
B.  two  hundred  dollars,  borrowed  Oct. 
21,  1838,"  was  held  to  be  a  promis- 
sory note;  Hopson  v.  Brunwankel,  24 
Tex.  607,  76  Am.  Dee.  124. 

50.  Story  on  Promissory  Notes, 
§  14. 

51.  5  Day  (Conn.),  337. 

52.  Currier  v.  Lockwood,  40  Conn. 
349,  16  Am.  Rep.  40. 

53.  Luqueer  v.  Prosser,  1  Hill 
(N.  Y.) ,  259.    But  in  the  case  of  Shel- 


lli 


FOEM    AND    KeQUISITES. 


35 


statute  extended  the  law  of  bills  and  promissory  notes  to  all  in- 
struments in  writing  whereby  any  person  acknowledges  any  sum 
of  money  to  be  due  to  any  other  person.^* 

c.  Order  to  pay. —  A  bill  of  exchange  to  be  valid  must  contain 
an  absolute  and  unconditional  order  to  pay.  The  language  used 
in  expressing  the  order  is  not  material.  But  it  must  be  more  than 
the  requesu  for  the  granting  of  a  f avor.®^  Judge  Story  has  stated 
the  true  rule  to  be  "  to  hold  the  mere  drawing  of  a  bill  to  be  the 
demand  of  a  right,  and  not  the  asking  of  a  favor,  in  all  cases  where 
the  language  is  susceptible  of  two  interpretations ;  and  to  deem  it  a 
favor  only,  when  the  language  used  repels  in  an  unequivocal  man- 
ner, the  notion  that  it  is  claimed  as  a  right."  °®  Any  expression 
amounting  to  an  order  or  direction  is  sufficient.  The  word  "  pay  " 
itself  is  not  indispensable.^^  Any  synonymous  or  equivalent  ex- 
pression will  suffice,  as  "  credit  in  cash ;"  ^*  and  an  order  drawn 
on  a  third  person,  at  the  foot  of  an  account  for  services  done,  ex- 


doa  V.  Heaton,  88  Hun  (N.  Y.),  535, 
34  N.  Y.  Supp.  856,  a  paper  read- 
ing, "$178.33.  Due  Mrs.  M.  E. 
Sheldon,  one  hundred  and  seventy- 
eight,  33-100  dollars.  Eouses  Point, 
April  29,  1863.  (Signed)  R. 
Heaton,"  was  held  to  be  a  promissory 
note,  though  nonnegotiable,  and  that, 
as  no  time  of  payment  was  mentioned 
therein,  it  was  payable  immediately. 
This  case  seems  to  be  at  variance  with 
other  New  York  cases,  since  in  all  of 
them  words  were  used  in  the  instru- 
ment which  imported  that  the  amount 
specified  was  absolutely  payable. 

In  the  case  of  Kimball  v.  Hunting- 
ton, 10  Wend.  (N.  Y.)  675,  the  instru- 
ment read,  "Due  A.  B.  $325,  payable 
on  demand,"  and  it  was  held  to  be  a 
promissory  note.  The  court,  in  this 
case,  said  that  "  the  acknowledgment 
of  indebtedness  on  its  face  implies  a 
promise  to  pay;"  but  did  not  pursue 
a  discussion  of  the  question,  but  it  was 
not  properly  before  the  court. 

" Payable."— The  word  "payable," 
when  used  in  a  certificate  of  deposit, 
unquestionably  imports  a  promise  to  pay 
the  sum  deposited.  Richer  v.  Voyer, 
L.  R.,  5  P.  C.  (Eng.)  476.  See  also 
Johnson  School  Township  v.  Citizens' 
Bank,  81  Ind.  515,  in  which  a  writing, 
"  Due  from  A.  to  B.  or  order,  payable 
on,  etc.,  payable  at,"  etc.,  was  held 
to  be  a  good  promissory  note ;  Mitchell 
V.  Rome,  etc.,  R.  Co.,  17  Ga.  574,  where 
the  words,  "  Due  payable  on  demand," 


were  held  to  import  a  promise  to  pay 
and  constituted  a  due  bill  a  promis- 
sory note. 

54.  R.  S.  111.,  chap.  98,  §  3 
(Kurd's  Ed.,  1901);  Horner's  Anno. 
Stats.,  Ind.,  chap.  89,  §  5501; 
Code  of  Iowa,  1897,  §  3045;  Mississippi 
Code,  1880,  §§  1123,  1124. 

55.  In  the  case  of  The  King  v. 
EUor,  1  Leach  (Eng.),  323,  an  or- 
der in  the  following  terms  was 
in  controversy :  "  Messrs.  Longer : 
Please  to  send  ten  pounds  by  the 
bearer,  as  I  am  ill  I  cannot  wait  on 
you.  Elizabeth  Wery,"  was  held  to  be 
a  mere  letter  requesting  the  loan  of 
money  and  not  an  order  for  its  pay- 
ment. 

In  the  case  of  Little  v.  Slackford,  1 
M.  &  M.  (Eng.)  171,  31  R.  R.  726,  the 
instrument  read :  "  Mr.  Little,  please 
to  let  the  bearer  have  seven  pounds, 
and  place  it  to  my  account,  and  you 
will  oblige  your  humble  servant,  E. 
Slackford,"  was  held  not  to  be  a  bill 
of  exchange.  And  Lord  Tenterden 
said:  "The  paper  does  not  purport 
to  be  a  demand  by  a  party  having  a 
right  to  call  on  the  other  to  pay.  The 
fair  meaning  is  'you  will  oblige  me 
by  doing  it.' "  See  also  Russell  v. 
Powell,  14  Mees.  &  W.   (Eng.)   418. 

56.  Story  on  Bills  of  Exchange,  p. 
44. 

57.  Byles  on  Bills  (16th  ed.),  p.  92. 

58.  Ellison  v.  Collingridge,  9  C.  B. 
(Eng.)  570. 
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pressing  a  sum  certain  as  due  by  the  debtor  on  such  account,  and 
requesting  such  third  person  to  pay  the  account,  and  charge  it  to 
the  debtor  is  a  bill  of  exchange.^®  The  introduction  of  ordinary 
words  of  civility  or  politeness,  as  "  please  pay,  etc.,"  are  not  to  be 
so  construed  as  to  raise  a  presumption  that  a  favor  is  asked  rather 
than  a  right  demanded.*  A  written  request  made  by  one  person 
upon  another  to  credit  a  third  person  upon  a  book  account  with  a 
certain  sum  of  money  has  been  held  not  to  be  a  bill  of  exchange."* 

i  36.  Promise  or  order  to  pay  must  be  unconditional. 

a.  In  general. —  One  of  the  essentials  of  the  negotiability  of  a 
bill  or  note  is  that  it  contain  an  unconditional  promise  or  order  to 
pay  a  sum  certain  in  money."^  To  render  a  bill  or  note  negotiable 
it  must  be  payable  at  all  events,  and  cannot  be  dependent  upon 
any  contingency."^    As  was  observed  by  Lord  Kenyon  in  the  case 


59.  Hoyt  V.  Lynch,  2  Sandf.  (Super. 
Ct.  N.  Y.)  328;  in  this  ease  the  follow- 
ing writing  was  added  at  the  foot  of 
a  bill  for  services  rendered :  "  Mr.  J. 
Lynch:  Please  pay  the  above  bill, 
being  the  amount  for  trimming  your 
houses  on  South  Sixth  street,  and 
charge  the  same  to  our  account,  and 
much  oblige  yours.  Smith  &  Woglom." 
See  also  Knefel  v.  Flanner,  66  111.  App. 
209;  O'Donnell  v.  Smith,  2  E.  D. 
Smith  (N.  Y.),  124. 

60.  Words  of  civility.— In  Ruff  v. 
Webb,  1  Esp.  (Eng.)  129,  the  instru- 
ment was  in  the  following  form :  "  Mr. 
Nelson  will  much  oblige  Mr.  Webb,  by 
paying  to  J.  Ruff  or  order,  twenty 
guineas  on  his  account;"  it  was  held  a 
bill  of  exchange. 

In  the  case  of  Wheatley  v.  Strobe,- 
12  Cal.  92,  73  Am.  Dec.  522,  the  in- 
strument read :  "  Sac  City,  July  18, 
1857.  Mr.  Strobe:  Please  pay  the 
bearer  of  these  lines  two  hundred  and 
thirty-six  dollars,  and  charge  the  same 
to  my  account.  E.  D.  Wheatley."  The 
court  said :  "  The  order  possesses  all 
the  requisites  of  an  inland  bill  of  ex- 
change. It  contains  a  direction  for 
the  payment  of  money  by  one  person 
to  another,  absolutely  and  at  all 
events.  As  no  time  is  specified,  it  is 
to  be  taken  as  payable  at  sight.  No 
further  particulars  than  these  are  es- 
sential to  constitute  a  bill  of  exchange. 
The  insertion  of  the  word  "  please " 
does  not  alter  the  character  of  the  in- 
strument. This  is  the  usual  term  of 
civility,  and  does  not  necessarily  im- 


ply that  a  favor  is  asked."  See  also 
Biesenthal  v.  Williams,  62  Ky.  329,  85 
Am.  Dec.  629;  Jarvis  v.  Wilson,  46 
Conn.  90,  33  Am.  Rep.  18;  Harris  v. 
Dolmetch,  12  N.  Y.  St.  Rep.  456;  Spur- 
gin  V.  McPheeters,  42  Ind.  527 ;  Mehl- 
berg  V.  Tisher,  24  Wis.  607. 

61.  Woolley  v.  Sergeant,  8  N.  J.  L. 
262,  in  which  case  the  writing  was  in 
these  words:  "March  24,  1822.  Mr. 
David  Sergeant,  please  to  credit  John 
Woolley,  or  bearer,  thirty  dollars,  and 
I  will  pay  you  by  the  tenth  day  of 
April  next,  and  you  will  oblige  your 
friend.  John  Miller."  The  court  said: 
"  The  instrument  giving  rise  to  the 
present  dispute  amounts  neither  to  a 
bill  of  exchange  under  the  custom  of 
merchants,  nor  to  a,  negotiable  note 
under  the  provisions  of  the  statute; 
for  it  does  not  require  Sergeant  to  pay 
a  cent  of  money;  but  only  to  give 
credit  on  a  book  account;  and  it  con- 
fines this  request  of  credit  to  Woolley 
himself;  so  that  in  the  nature  of 
things  it  does  not  admit  of  being  in- 
dorsed over  to  another  person,  lior  of 
entering  into  circulation  like  mercan- 
tile paper  from  hand  to  hand;  nay,  it 
does  not  remain  in  the  hands  even  of 
the  person  in  whose  favor  it  is  drawn." 

63.  Neg.  Inst.  Law  (N.  Y.),  §  20; 
ante,  p.  161. 

63.  Instrument  must  be  payable  at 
all  events. —  Chitty  on  Bills  (p.  134), 
contains  the  following  enunciation  of 
the  general  rule :  "The  money  must  be 
payable  at  all  events,  not  dependent  on 
any   contingency,   either   with   regard 
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of  Carlos  v.  Fancourt  :**  "  It  would  perplex  commercial  trans- 
actions, if  paper  securities  of  this  kind  were  issued  into  the  world, 
incumbered  with  conditions  and  contingencies,  and  if  the  person 
to  whom  they  were  offered  in  negotiation  were  obliged  to  inquire 
when  these  uncertain  events  would  probably  be  reduced  to  a  cer- 
tainty."   Whether  an  instrument  is  negotiable  must  appear  on  its 


to  event,  or  with  regard  to  fund  out 
■of  which  payment  is  to  be  made,  or  the 
parties  by  or  to  whom  the  payment 
is  to  be  made.'' 

Story  on  Promissory  Notes  (§  22) 
says :  "  To  make  a  written  note  for 
the  payment  of  money  a  valid  promis- 
sory note  the  money  must  be  payable 
absolutely,  and  at  all  events,  and  not 
be  subject  to  any  condition  or  contin- 
gency." 

See  the  following  cases,  which  are 
generally  applicable  to  the  proposition 
that  negotiability  is  dependent  upon 
the  fact  that  the  instrument  is  uncon- 
ditionally payable  at  all  events: 

Alabama. —  Waters  v.  Carleton,  4 
Port.  205. 

Arkansas. —  Henry  v.  Hazen,  5  Ark. 
401. 

Golorado. —  Jennings  v.  First  Nat. 
Bank,  13  Colo.  417,  22  Pac.  777,  16 
Am.  St.  Rep.  210. 

Connecticut. —  First  Nat.  Bank  v. 
Alton,  60  Conn.  402,  22  Atl.  1010; 
Hine  v.  Roberts,  48  Conn.  267. 

Georgia. —  Pool  v.  McCrary,  1  Ga. 
319,  44  Am.  Dec.  655 ;  Hodges  v.  Hall, 
6  Ga.   163. 

Illinois. — Kelley  v.  Hemmingway,  13 
111.  604,  56  Am.  Dec.  474;  Baird  v. 
Underwood,  74  111.  176;  Kingsbury  v. 
Wall,  68  111.  311;  Chicago  Trust  & 
Sav.  Bank  v.  Chicago  Title  &  Trust 
Co.,  190  111.  404,  60  N.  E.  586,  83  Am. 
St.  Rep.  138. 

Indiama. — Hays  v.  Givin,  19  Ind.  19; 
Cochran  v.  Nebeker.  48  Ind.  459. 

Iowa. —  State  v.  Stratton,  27  Iowa, 
420,  1  Am.  Rep.  282. 

Kansas. — Killam  v.  Schoeps,  26  Kan. 
310,  40  Am.  Rep.  313. 

Kentucky. —  Nichols  v.  Davis,  1 
Bibb,  490;  Strader  v.  Batchelor,  8  B. 
Mon.  168. 

Maine. —  Legro  v.  Staples,  16  Me. 
252;  White  v.  Gushing,  88  Me.  339, 
34  Atl.  164. 

Massachusetts. —  Coolidge  v.  Rug- 
gles,  15  Mass.  387 ;  Grant  v.  Wood,  12 
Gray,  220. 


Minnesota. —  Cooper  v.  Brewster,  1 
Minn.  94. 

Mississippi.  —  Hart  v.  Taylor,  70 
Miss.  655,  12  South.  553. 

Nebrcfsica  —  Grimison  v.  Russell,  14 
Neb.  521,  16  N.  W.  819,  45  Am.  Rep. 
126. 

New  Bampshire.  —  Matthews  v. 
Crosby,  56   N.   H.   21. 

New  York.  —  Dykers  v.  Leather 
Manufacturers'  Bank,  11  Paige,  612; 
Austin  V.  Burns,  16  Barb.  643;  Skil- 
len  V.  Richmond,  48  Barb.  628;  Lof- 
tus  V.  Clark,  1  Hilt.  310;  James  v. 
Hagar,  1  Daly,  517;  White  v.  Haight, 
16  N.  Y.  310;  Loomis  v.  Ruck,  56  N.  Y. 
462. 

Pennsylvania. —  Woods  v.  North,  84 
Pa.  St.  407,  24  Am.  Rep.  201;  Citi- 
zens' Nat.  Bank  v.  PioUet,  126  Pa.  St. 
194,  17  Atl.  603,  12  Am.  St.  Rep.  860, 
4  L.  R.  A.  190;  Iron  City  Nat.  Bank 
V.  McCord,  139  Pa.  St.  52,  21  Atl.  143, 
23  Am.  St.  Rep.  166,  11  L.  R.  A.  559. 

Tennessee. —  Shelton  v.  Bruce,  9 
Yerg.  24. 

Texas. —  Martin  v.  Shumatte,  62 
Tex.  188. 

Vermont. —  Smilie  v.  Stevens,  39  Vt. 
315. 

Wisconsin. —  Kirk  v.  Dodge  County 
Mut.  Ins.  Co.,  39  Wis.  138,  20  Am. 
Rep.  39 ;  First  Nat.  Bank  v.  Larsen,  60 
Wis.  206,  19  N.  W.  67,  50  Am.  Rep. 
365. 

See  Century  Dig.  (Vol.  7),  Bills 
and  Notes,  §  411. 

64.  5  T.  R.  (Eng.)  482,  2  R.  R. 
647.  In  this  same  case,  Ashurst,  J., 
also  said :  "  Certainty  is  a,  great  ob- 
ject in  commercial  instruments,  and 
unless  they  carry  their  own  validity 
on  their  face  they  are  not  negotiable. 
On  that  ground  bills  of  exchange 
which  are  payable  only  on  a  contin- 
gency are  not  negotiable  because  it 
does  not  appear  on  the  face  of  them 
whether  or  not  they  will  ever  be  paid. 
The  same  rule  then  that  governs  bills 
of  exchange  in  this  respect  must  also 
govern  promissory  notes." 
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face,  or  a  contemporaneous  memorandum  on  the  same  paper.  Its; 
character  depends  upon  its  terms  at  the  time  it  is  made,  and  if  it 
then  purports  a  payment  to  be  made  upon  a  contingency,  or  a  con- 
dition or  uncertain  event,  the  subsequent  happening  of  the  event 
or  contingency  will  not  change  it.*® 

b.  Examples  of  conditional  promises. —  A  promise  made  by  A. 
to  pay  B.  out  of  any  of  A.'s  money  that  might  arise  from  a  "  re- 
version of  forty-three  pounds  when  sold  "  was  held  not  to  be  a 
negotiable  note.®®  A  note  which  had  words  written  across  its  end 
to  the  effect  that  it  was  given  for  advancements  and  on  the  under- 
standing that  it  would  be  renewed  at  maturity,  was  held  to  be 
thereby  deprived  of  its  negotiability,  because  contingent  and  con- 
ditional.®^ And  where  a  note  contained  a  condition  that  as  soon  as 
the  amount  of  it  was  received  by  the  payees  it  should  be  given  up 
to  the  maker,  it  was  held  by  the  Supreme  Court  of  Massachusetts 
to  be  a  contract  to  pay  a  sum  of  money  on  a  condition,  and  not  a 
promise  to  pay  it  to  the  payee  or  holder  absolutely  and  at  all  events' 
and,  therefore,  not  negotiable.''^  An  order  or  promise  to  pay  out 
of  the  profits  of  a  partnership  or  other  enterprise  is  conditional, 
and,  therefore,  neither  a  bill  of  exchange  nor  a  promissory  note.®* 

65.  Blackman  v.  Lehman,  63  Ala.  67.  Citizens'  Nat.  Bank  v.  Piollet, 
547,  35  Am.  Eep.  57.  In  the  case  126  Pa.  St.  194,  12  Am.  St.  Rep.  860. 
of  White  V.  Smith,  77  111.  351,  353,  20  68.  Hubbard  v.  Mosely,  11  Gray 
Am.  Kep.  251,  the  court  said:  "The  (Mass.),  170,  71  Am.  Dec.  698. 
principle  is  undoubted,  that,  to  con-  69.  Promise  to  pay  out  of  partner- 
stitute  a  valid  promissory  note,  it  ship  funds. —  In  Munger  v.  Shannon, 
must  be  for  the  payment  of  money  61  N.  Y.  251,  the  instrument  under 
■which  will  certainly  become  due  and  consideration  was  addressed  to  the 
payable  one  time  or  another,  although  defendant  as  follows :  "  Mr.  Harrison 
it  may  be  uncertain  when  that  time  Shannon.  You  will  ptease  pay  to 
will  come.  And  where  the  payment  Messrs.  Wilkin  &  Hair  the  amount  of 
depends  upon  a  contingency,  it  will  a  note  for  $2,000  dated  on  December 
make  no  difference  that  the  contin-  31st,  1868,  and  deduct  the  same  from 
gency  does,  in  fact,  happen  after-  my  share  of  the  profits  of  our  partner- 
ward,  on  which  the  payment  is  to  be-  ship  business  in  malting.  Note  made 
come  absolute,  for  its  character  as  a  by  myself  as  principal  to  order  of  my- 
promissory  note  cannot  depend  upon  self,  and  indorsed  by  Nathan  Randall 
iuture  events,  but  solely  upon  its  and  Herrick  Munger.  L.  A.  Gulick, 
character  when  created."  per   E.    Gulick.      January    26,    1869." 

66.  In  Carlos  \.  Pancourt,  5  T.  R.  The  said  order  was  thereupon  trans- 
(Eng.)  482,  2  E.  R.  647,  Lord  Kenyon  f erred  to  Wilkin  &  Hair  and  after- 
held  that  a  writing  containing  such  a  ward  accepted  by  the  defendant.  It 
promise  could  not  be  declared  upon  as  was  held  by  the  Court  of  Appeals  in 
a  negotiable  instrument,  but  that  an  an  action  brought  upon  the  acceptance 
action  might  be  framed  upon  it  as  that  the  writing  was  not  a  bill  of  ex- 
upon  a  special  agreement,  and  the  rule  change  but  an  equitable  assignment  of 
is  laid  down  that  an  instrument  ere-  sufficient  of  the  profits  to  pay  the 
ating  a  liability  of  payment  upon  a  note,  which  was  irrevocable  as  soon 
'Contingency  cannot  be  a  negotiable  as  assented  to  by  defendant,  so  far 
hill  of  exchange  or  note.  as  to  require  him  to  appropriate  the 
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If  a  note  is  made  payable  out  of  the  proceeds  of  certain  carriagea 
whenever  they  shall  be  sold,  it  is  not  n^otiable  for  two  reasons: 
it  is  payable  out  of  a  certain  fund,  and  on  the  uncertain  event  of  a 
sale.''*  A  promise  to  pay  "  when  any  dividend  shall  be  declared  " 
by  a  certain  corporation  is  payable  on  a  contingency,  being  de- 
pendent upon  the  will  of  the  corporation,  and  is,  therefore,  not  a 
promissory  noteJ^  An  agreement  in  writing  by  A.  to  pay  B.  a 
certain  sum  of  money  upon  his  completing  a  piece  of  work  for  A. 
is  not  a  promissory  note ;  and,  in  order  to  fix  the  liability  of  A.,  it 
is  necessary  to  show  that  B.  has  done  the  work  as  provided  in  the 
agreement.''^  A  promise  in  writing  to  refund  a  sum  of  money 
received  from  another  on  condition  that  a  specified  receipt  be  pro- 
duced is  not  a  promissory  note  ;^^  but  in  many  cases,  contrary  to 
this  decision,  a  certificate  of  deposit  with  a  statement  that  the 
amount  deposited  will  be  paid  on  the  return  of  the  certificate  has 
been  held  to  be  a  negotiable  promissory  noteJ*  A  written 
acknowledgment  of  indebtedness,  with  a  promise  to  pay  as  soon  as 
circumstances  will  permit,  is  not  a  promissory  note.''*    And  where 

profits,   if  any,  to  its  payment;   but  contract  price  and  charge  the  same  to 

that  he  was  not  absolutely  bound  to  the   account   of   the  contractors,  "  on 

pay,   and  the   absence   of  profits  was  account   of   contract   when   completed 

a  good  defense.  This  case  contains  a  and   satisfactory.     It  was   held   that 

very  good  review  of  all  the  authorities,  the  order  was  not  a  bill  of  exchange 

See   also    other   cases    cited    in    notes  absolutely  payable  at  the  end  of  forty 

under  §  36  (d)   of  this  chapter.  days. 

70.  De  Forrest  v.  Frary,  6  Cow.  (N.  73.  Mason  v.  Metcalf,  4  Baxt. 
Y.)   151.  (Tenn.)  440. 

71.  Brooks  v.  Hargreaves,  21  Mich.  74.  Miller  v.  Austen,  54  U.  S.  218, 
254.  14  L.  Ed.  119;  Kirkwood  v.  First  Nat. 

72.  Chandler  v.  Carey,  64  Mich.  237,  Bank,  40  Neb.  4S4,  58  N.  W.  1016, 
31  N.  W.  309.  The  instrument  in  42  Am.  St.  Rep.  683,  24  L.  E.  A.  444; 
question  in  this  case  reads  as  fol-  Frank  v.  Wessels,  64  N.  Y.  155; 
lows:  Smilie  v.  Stevens,  39  Vt.  315;  Bellows 

„*,,„„„      •■-,  t  .     ,  Falls  Bank  v.  Rutland  County  Bank, 

"$119.00.     For   value  received,   we  40  Vt.  377;   Bean  v.  Briggs,  1  Iowa, 

jointly   or   severally   promise   to   pay  433   63  Am.  Dec.  464;  Drake  v.  Markle, 

Alonzo  Heath   or  bearer,  one  hundred  21  i„d.  433,  83  Am.  Dec.  358;  Birch 

and  nineteen  dollars,  on  or  before  the  ^    -^^^^       gj  -^^^^   gg    ^g  j^   ^   220; 

first  day  of  October,  next   upon  com-  geardsley  v.   Webber,    104  Mich.   88; 

pletion  of   the  work   to  be   done   "y  62  N   W    173 

said  Heath  on  a  dwelling-house  to  be       p„^i,„'     t»,",j.    j.i,„    f„n„„,j „„=„= 

r.  -li.  -u    X.-     c         -J  ^    i        i-  l/ontra. —  But    the    loUowinp'    eases 

built  by  him  for  said  first  parties.  „  ,  „     •.„, -.  j.^  .„ ^„„„!+;.„ 

"  Fehruaru  7    1884  "^^  ^^  "^^"^  against  this  proposition, 

Jleoruary  1,  if^-        ^  upholding  the  doctrine  in  the  case  of 

"  r>  W7   rilTjii.ir "    '  Mason  v.  Metcalf,  supra:  Patterson  v. 

u.  w.  i^ABEY.  Poindexter,  6  Watts  &  S.    (Pa.)   227, 

See  also  Duffield  v.  Johnston,  96  N.  40  Am.   Dec.   554;   Lebanon  Bank  v. 

Y.  369.  Mangan,  28  Pa.   St.  452;  Dempsey  v. 

In  the  case  of  Home  Bank  v.  Drum-  Harm  (Pa.  1887),  12  Atl.  27;  Hubbard 

goole,    109   N.   Y.   63,    15   N.    E.   747,  v.   Mosely,   11   Gray    (Mass.),   170,  71 

contractors    delivered   an   order   upon  Am.  Dec.  698;   O'Neil  v.  Bradford,   1 

the     owner     of     property     directing  Pin.    (Wis.)    390,  42  Am.  Dec.  574. 

him   to  pay   to  their  own  order  the  75.  Salinas  v.  Wright,  11  Tex.  572. 
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a  written  promise  is  made  to  pay  a  certain  sum  "  at  such  times  and 
in  such  articles  as  the  payee  may  need  for  her  support,"  it  is  con- 
tingent as  to  time  and  manner  of  payment,  and  is  not  a  promis- 
sory note.'^^  A  promise  to  pay  money  provided  the  ship  Mary 
arrives  at  a  European  port  of  discharge,  free  from  capture  and 
condemnation  by  the  British,  is  not  valid  as  a  bill  of  exchange  or  a 
promissory  note  •^''  nor  is  a  promise  to  pay  when  a  person  is  mar- 
ried,''^ or  when  a  certain  suit  is  terminated,''^  or  a  certain 
sale  made,*"  or  as  soon  as  "  you  receive  the  amount  of  my  account 
from  the  government."  *^  An  instrument  containing  a  promise  to 
pay  a  certain  amount  to  a  person  when  he  arrives  at  the  age  of 
twenty-one  is  dependent  upon  a  contingency  which  may  never 
happen  and  is,  therefore,  not  a  negotiable  promissory  note.*^  An 
instrument  conditioned  to  be  void  in  case  of  the  happening  of  a 
certain  event  is  not  a  negotiable  promissory  note  or  bill  of  ex- 
change and  cannot  be  sued  on  as  such.*^    A  promissory  note  which 


76.  Corbitt  v.  Stonemetz,  15  Wis. 
170;  Seammon  v.  Scammon,  28  N. 
H.  435;  Prindle  v.  Caruthers,  15  N. 
Y.  425;  Light  v.  Scott,  88  111.  239. 

77.  Coolridge  v.  Kuggles,  15  Mass. 
387. 

78.  Pearson  v.  Garrett,  4  Mod. 
(Eng.)  242;  Beardsley  v.  Baldwin, 
Stra.   (Eng.)   1151. 

79.  Shelton  v.  Bruce,  9  Yerg.  (Tenn.) 
24. 

80.  De  Forest  v.  Fray,  6  Cow.  (N. 
Y.)    151. 

81.  Palmer  v.  Bratt,  2  Bing.  (Eng.) 
185. 

82.  Rice  v.  Rice,  43  App.  Dlv.  458, 
462,  60  N.  Y.  Supp.  97.  This  case 
involved  a  consideration  of  an  in- 
strument in  the  following  form :  "  For 
value  received  I  promise  to  pay  Oliver 
James  Rice,  or  order,  the  sum  of  fif- 
teen hundred  dollars  when  he  is 
twenty-one  years  of  age,  with  interest 
from  date.  (Signed)  Rachel  C. 
Rice.'' 

The  court  based  its  decision  upon  the 
case  of  Kelley  v.  Hemmingway,  13  111. 
604,  and  said :  "  The  court  in  that 
case  held  that  inasmuch  as  the  pay- 
ment was  conditional  upon  the  at- 
tainment of  his  majority  by  the  payee 

—  an  event  which  might  never  happen 

—  it  was  made  dependent  upon  a  con- 
tingency, and,,  therefore,  lacked  one 
of  the  essential  elements  of  a  promis- 
sory note,  which  is  that  the  money 


shall  be  certainly  payable.  This  case 
is  cited  by  Story  and  Daniel  as  au- 
thority for  the  proposition  that  a 
written  promise  to  pay  money  when 
the  payee  shall  become  of  age  is  not  a 
good  promissory  note :  "  for  non  con- 
stat that  he  will  ever  arrive  at  that 
period  of  life;  and  we  do  not  find  that 
the  correctness  of  the  decision  has  ever 
been  questioned." 

83.  Conditioned  to  be  void  on 
happening  of  event. —  Conover  v. 
Stillwell,  34  N.  J.  L.  54.  In  this 
case  the  instrument  was  in  the 
following  form :  "  For  value  re- 
ceived, thirty  days  after  date  I  promise 
to  pay,  etc.,  on  condition,  neverthe- 
less, if  J.  P.  S.  procure  and  deliver  to 
said  W.  W.  C.  a  bond  executed  by  me 
and  C.  H.,  in  thirty  days  from  date 
hereof,  indemnifying  said  W.  W.  C. 
against  any  claim  that  is  or  may  here- 
after arise,  relating  to  the  premises 
which  said  S.  and  wife  sold  and  con- 
veyed heretofore  to  said  C,  then  this 
note  to  be  void,  otherwise  to  be  in  full 
force. 

April  3,  1861. 

John  P.  Stillwell." 

And  it  was  held  not  to  be  a  nego- 
tiable promissory  note.  See  also 
Shaver  v.  Western  Union  Tel.  Co.,  57 
N.  Y.  459;  Chapman  v.  Wright,  79 
Me.  595. 
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states  that  it  is  to  he  held  as  collateral  security  for  the  payment  of 
certain  debts  of  a  third  person  is  not  negotiable.^    But  a  note 


In  the  ease  of  Fraliek  v.  Norton,  2 
Mich.  130,  55  Am.  Dee.  56,  the  in- 
strument read:  "  $60.00.  Plymouth, 
Jan.  11,  1841.  Two  years  from  date  for 
value  received,  we  or  either  of  us  prom- 
ise to  pay  E.  Woodruff,  or  bearer,  sixty 
dollars,  with  use.  Said  Woodruff 
agrees  that  if  fifty  dollars  be  paid  on 
the  first  day  of  January,  1843,  it  shall 
cancel  this  note.  (Signed)  A.  B." 
The  court  said :  "  The  whole  of  the  in- 
strument must  be  taken  and  construed 
together  in  order  to  determine  the 
question  [as  to  whether  the  instru- 
ment engaged  absolutely  and  uncon- 
ditionally to  pay  the  sum  mentioned.] 
The  first  clause  taken  by  itself  clearly 
imports  such  an  agreement;  but  by 
the  last  dause,  it  is  made  subject  to 
the  condition  that  if  a  smaller  sum 
should  be  paid  at  an  earlier  day,  such 
payment  should  cancel  the  note.  Now 
if  the  condition  had  been,  that  the 
note  should  become  void  provided  the 
makers  should  convey  a  certain  estate 
or  perform  certain  labor,  or  deliver 
certain  goods  within  a  limited  time, 
no  one  would  p(retend  that  the  in- 
strument was  a  promissory  note.  Such 
an  instrument  would  simply  import  an 
engagement  to  do  one  of  two  things 
at  the  option  of  the  maker,  and  not 
absolutely  and  at  all  events  to  do 
either.  And  could  such  an  instrument 
be  distinguished  from  the  one  under 
consideration?  The  purport  of  it  is, 
that  the  defendants  engage  to  pay 
$50  on  the  first  day  of  January,  or 
at  their  option  to  pay  $60  and  inter- 
est on  the  eleventh  of  the  same  month. 
They  were  bound  absolutely  to  pay 
the  one  sum  or  the  other,  but  not  to 
pay  either  sum  at  all  events.  The 
sixty  dollars  with  use  they  engaged  to 
pay  only  in  the  event  of  their  not 
paying  the  fifty  dollars  at  a  specified 
time.  *  *  »  The  instrument  de- 
clared on  does  not  come  within  the 
definition  of  a  promissory  note,  as 
given  by  any  elementary  writer.  I  am 
aware,  however,  that  there  are  some 
American  cases  in  which  the  qualities 
of  a  bill  of  exchange  or  a  promissory 
note  seem  to  have  been  given  to  in- 
struments of  this  character.  (Bayley 
on  Bills,  10,  note  i.)  But  the  well- 
settled  doctrine  upon  this  subject  in 


England,  the  general  tenor  of  the 
American  decisions,  and  the  language 
of  all  the  elementary  writers  upon 
bills  of  exchange  and  promissory  notes 
are  the  other  way."  See  also  Blacken- 
hagen  v.  Blundell,  2  B.  &  Aid.  (Eng.) 
417;  Hartley  v.  Wilkinson,  4  Man.  & 
Sel.   (Eng.)  25. 

84.  Haskell  v.  Lambert,  16  Gray 
(Mass.),  592;  American  Nat.  Bank  v. 
Sprague,  14  E..  I.  410. 

Note  given  as  collateral. —  A  prom- 
issory note  on  the  margin  of  which  are 
written  the  words  "  Given  as  collateral 
security  with  agreement,"  is  Hot 
negotiable.  Costello  v.  Crowell,  127 
Mass.  293.  The  court  said:  "In  this 
Commonwealth,  it  is  settled  by  an  un- 
interrupted series  of  decisions  that  any 
language,  put  upon  any  portion  of  the 
face  or  the  back  of  a  promissory  note, 
which  has  relation  to  the  subject-mat- 
ter of  the  note,  by  the  maker  of  it 
before  delivery,  is  a  part  of  the  con- 
tract; and  that  if  by  such  language 
payment  of  the  amount  is  not  neces- 
sarily to  be  made  at  all  events,  and  of 
the  fuU  sum  in  lawful  money,  and  at 
a  time  certain  to  arrive  and  subject 
to  no  contingency,  the  note  is  not  ne- 
gotiable. (Citing  Jones  v.  Failes,  4 
Mass.  245;  Springfield  Bank  v.  Mer- 
rick, 14  Mass.  322 ;  Heywood  v.  Perrin, 
10  Pick.  (Mass.)  228;  Makepeace  v. 
Harvard  College,  10  Pick.  (Mass.)  298; 
Wheelock  v.  Freeman,  13  Pick.  (Mass.) 
165;  Barnard  v.  Gushing,  4  Mete. 
(Mass.)  230;  Cota  v.  Buck,  7  Mete. 
(Mass.)  588;  Osgood  v.  Pearsons,  4 
Gray  (Mass.),  455;  Palmer  v.  Ward, 
6  Gray  (Mass.),  340;  Hubbard  v. 
Mosely,  11  Gray  (Mass.),  170;  Way  v. 
Smith,  111  Mass.  523;  Stults  v.  Silva, 
119  Mass.  137.)  The  words  writ- 
ten upon  the  face  of  the  note, 
'  given  as  collateral  security  with 
agreement,'  being  incorporated  in 
and  made  a  part  of  the  contract, 
indicate  with  clearness  that  there 
may  be  a  contingency,  to  wit,  the 
performance  of  the  undertaking  to 
which  this  is  collateral,  in  which  it 
would  not  be  payable;  and  so  it  lacks 
that  element  of  n^otiability,  which 
requires  that  at  all  events  a  sum  cer- 
tain shall  be  payable  at  a  time  cer- 
tain." 
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"whicli  contains  a  statement  to  the  effect  that  the  maker  has  de- 
posited collateral  security  for  its  payment  does  not  thereby  lose 
its  character  of  negotiability;^''  nor  does  the  fact  that  a  note  is 
secured  by  collaterals  affect  such  negotiability.*"  But  a  written 
instrument  for  the  payment  of  a  specified  sum  at  a  time  specified 
is  rendered  nonnegotiable  by  an  alternative  contract  therein  that 
the  payee  may  sell  the  collateral  securities  mentioned  therein,  and, 
if  these  decline  in  value,  may  sell  them  before  the  money  for  which 
the  instrument  was  given  would  otherwise  become  due,  in  which 
case  the  proceeds  of  the  sale,  less  the  expense  thereof,  shall  be 
applied  in  payment  or  part  payment  of  the  debt,  and  if  a  deficiency 
remains,  the  amount  thereof  shall  become  due  forthwith.*^ 

85.  Note    containing    recital    that  tiable  by  a  recital  that  certain  notes 

collateral  has  been  deposited. —  In  the  given  to  the  payee  as   collateral  are 

case  of  Valley  Nat.  Bank  v.  Crowell,  to   be   surrendered  when   the  note   is 

148  Pa.  St.  284,  23  Atl.  1068,  the  in-  due;  Duncan  v.  City  of  Louisville,  13 

strument    had   contained   therein   the  Bush   (Ky.),  378,  26  Am.  Eep.  201. 

following  words :     "  Having  deposited  But  a  note  containing  an  agreement 

herewith    a    like    amount    of   Crowell  that  if  there  shall  be  any  depreciation. 

Company  mortgage  bonds  as  collateral  prior  to  the  maturity  of  the  note,  in 

security,     which     we     authorize     the  the   collateral  security,   the  payee   or 

holder   of    this    note,   upon   the   non-  holder  may  call  for  such  further  se- 

performance  of  this  promise  art;  matur-  curity  as  he  deems   satisfactory,  and 

ity,    to    sell    either    at    the    brokers'  if  it  is  not  furnished  within  two  days,, 

board,    or   at   public   or  private   sale,  may  proceed  at '  once  to  sell  the  col- 

without   demanding   payment   of  this  lateral,    is    not    negotiable.      Lincoln 

note  or  the  debt  due  thereon,  and  with-  Nat.  Bank  v.  Perry,  66  Fed.   887,  14 

out  further  notice,  and  apply  proceeds,  C.  C.  A.  273,  32  U.  S.  App.  15. 

or  as  much  thereof  as  may  be  neces-  In  the  case  of  Humphrey  v.   Beck- 

sary,  to  the  payment  of  this  note  and  with,  48  Mich.  151,  12  N.  W.  28,  the 

all   necessary   charges,   holding   us   as  instrument  was  in  the  following  terms: 

makers   and  indorsers  responsible  for  "  I   promise   to  pay  to   E.,   or   order, 

any     deficiency."      The     court    said:  $1,532.90,  with  interest  at  the  rate  of 

"  We    find    nothing    in    this    to    de-  ten  per  cent,  per  annum ;  interest  not 

stroy   the    negotiability    of   the    note,  to  be  paid  annually  unless  the  said  B. 

While    it   has    been    truly    said   that  can  make  it  convenient,  and  other  se- 

a,     promissory     note     is     a     courier  curity  to  be  taken  in  exchange  for  this 

without  luggage,  we   find  nothing  in  note  when  said  B.  can  realize  the  same 

the    language    quoted    above,   beyond  in   proper   shape   from   the   0.   home- 

the  statement  that  the  note  is  aceom-  stead.       This     note     is     secured     by 

panied    with    certain    collateral.     The  a  real  estate  mortgage  bearing  even 

mere  giving  of  collateral  security  with  date  herwith."     It  was  held  that  the 

a   promissory   note   does   not    destroy  note  was  not  a  negotiable  instrument, 

its  negotiability."     See  also  Knipper  86.  Mumford  v.  Tolman,  54  HI.  App. 

V.    Chase,    7    lov-'a,    145;    Arnold    v.  471;    Begler    v.    Merchants'    Loan    & 

Rock   River   Valley   Union   R.    Co.    5  Trust  Co.,  62  111.  App.  560;   Blumen- 

Duer    (N.   Y.),   207;    National   Bank  thai  v.  Jassoy,  29  Minn.  177,  12  N.  W. 

V.  Gary,  18  S.  C.  282;  Towne  v.  Tioe,  517;    Crafit  v.  Bunster,   9  Wis.   503. 

122  Mass.  67;  Collins  v.  Bradbury,  64  87.  Continental   Nat.   Bank   v.   Me- 

Me.   37;   Goss  v.   Emerson,  23   N.  H.  Gloch,    73   Wis.    332,   4   N.   W.    409; 

38,    in   which   last   case    it   was   held  Commercial  Nat.  Bank  v.  Consumers' 

that  a  note  is  not  rendered  nonnego-  Brewing  Co,,  17  App,   (D,  C.)    100. 
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c.  When  order  or  promise  is  unconditional;  statutory  provision, 
—  The  Negotiable  Instruments  Law  contains  the  following  pro- 
visions : 

"  An  unqualified  order  or  promise  to  pay  is  unconditional 
"  within  the  meaning  of  this  act,  though  coupled  with : 

"  1.  An  indication  of  a  particular  fund  out  of  which  reim- 
"  bursement  is  to  be  made,  or  a  particular  account  to  be  debited 
"  with  the  am.ount ;  or 

"  2.  A  statement  of  the  transaction  which  gives  rise  to  the 
"  instrument. 

"  But  an  order  or  promise  to  pay  out  of  a  particular  fund  is 
"  not  unconditional."  ** 

As  will  be  noticed  hereafter,  it  is  an  unquestioned  rule,  inde- 
pendent of  statute,  that  an  order  or  promise  to  pay  money  out  of 
a  particular  fund  is  neither  a  negotiable  bill  nor  note,  although  it 
is  generally  held  that  such  an  instrument  may  be  valid  as  an 
equitable  assignment.*® 

If  an  order  or  promise  to  pay  is  unqualified,  it  is  not  conditional 
because  it  contains  a  statement  indicating  a  particular  fund  out  of 
which  the  maker  or  drawee  is  to  reimburse  himself.^  Thus  an 
order  requesting  the  defendant  to  pay  to  the  plaintiff,  or  order, 
£9  10s.,  "  as  my  quarterly  half-pay,  to  be  due  from  the  24th  of 
June  to  27th  of  September,  next,  by  advance,"  was  held  to  be  a 
bill  of  exchange.®^  The  court  said :  "  The  mention  of  the  half- 
pay  is  only  by  way  of  direction  how  he  shall  reimburse  himself, 
but  the  money  is  still  to  be  advanced  on  the  credit  of  the  person." 
The  statute  has  not  changed  the  pre-existing  rules  in  respect  to 

88.  Neg.  Inst.  Law   (N.  Y.),  §  22.  Hunger  v.  Shannon,  61  N.  Y.  251,  it 

For  same  section  in  statutes  of  other  appeared  that   a   person  gave  to  the 

States  see  Appendix.  holders  of  a  promissory  note  made  by 

The  English  Bills  of  Exchange  Act,  her,  a  writing  directed  to  the  defend- 
1882,  §  3,  subd.  3,  is  as  follows:  "An  ant,  her  partner,  requesting  the  pay- 
order  to  pay  out  of  a  particular  fund  ment  to  the  holders  of  the  amount  of 
is  not  unconditional  within  the  mean-  the  note,  followed  by  the  expression 
ing  of  this  section;  but  an  unquali-  "and  deduct  the  same  from  my  share 
iied  order  to  pay,  coupled  with  an  of  the  profits  of  the  partnership  busi- 
indication  of  a  particular  fund  out  of  ness;"  it  was  held  that  the  writing 
which  the  drawee  is  to  reimburse  him-  was  not  a  bill  of  exchange,  but  an 
self  or  a  particular  account  to  be  deb-  equitable  assignment  of  so  much  of 
ited  with  the  amount,  or  a  statement  the  profits  as  should  sufiSce  to  pay  the 
of  the  transaction  which  gives  rise  to  note.  See  also  Brill  v.  Tuttle,  81  N.  Y. 
the  bill  is  unconditional."  454. 

S9.  Brice  v.  Bannister,  3  Q.  B.  D.  90.  Hunger  v.   Shannon,   61   N.  Y. 

(Eng.)    569,  47   L.  J.  Q.   B.    (Eng.)  251. 

722.  91.  Hacleod  v.  Snee,  2  Stra.  (Eng.) 

In  the  leading  New  York   case  of  762. 
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charges  upon  particular  funds.  Now  as  before  the  true  test  in 
determining  whether  an  instrument  is  a  negotiable  promissory 
note  or  a  bill  of  exchange  is,  whether  the  m.aker  or  drawee  is  to  be 
confined  absolutely  to  a  particular  fund  therein  mentioned,  or 
whether,  though  a  particular  fund  is  mentioned,  the  drawee  would 
have  the  power  to  charge  the  bill  up  to  the  general  account  of  the 
drawer,  or  the  payee  could  compel  payment  of  the  note  by  the 
maJier,  if  the  designated  fund  should  turn  out  to  be  insufficient. 
In  the  final  analysis  of  each  case,  it  must  appear  that  the  alleged 
note  or  bill  is  made  payable  absolutely  by  the  maker  or  drawn 
on  the  general  credit  of  the  drawer.®^ 

The  question  has  frequently  arisen  in  respect  to  orders  or  war- 
rants issued  by  municipal  corporations  payable  out  of  particular 
municipal  funds  or  chargeable  to  particular  accounts;  and  while 
it  has  been  generally  held  that  such  orders  and  warrants  are  non- 
negotiable,  they  may  be  so  worded  as  to  come  within  the  general 
rules  relating  to  other  negotiable  instruments  containing  words 
indicating  the  "  particular  fund  out  of  which  reimbursement  is  to 
be  made."  For  example,  it  has  been  held  that  a  statement  in  a 
municipal  warrant  for  the  payment  of  a  sum.  certain  at  a  fixed 
time  to  a  person  or  his  order,  that  the  same  is  payable  "  out  of  any 
funds  belonging  to  the  city,  not  before  specially  appropriated," 
and  "  chargeable  to  general  city  fund,"  does  not  deprive  the  instru- 
ment of  the  character  of  a  negotiable  promissory  note.**     An  order 

92.  Munger  v.   Shannoiij  61   N.  Y.  An   order   to    pay   from   a   savings 

251.  bank  deposit  is  not  negotiable.    In  tne 

Personal  credit  of  drawer. —  The  case  of  National  Sav.  Bank  v.  Cable, 
court  in  the  ease  last  cited  quotes  73  Conn.  568,  572,  48  Atl.  428,  the 
with  approval  the  language  used  by  court  said  in  speaking  of  such  an  or- 
the  court  in  the  case  of  Dawkes  v.  der :  "  If  the  order  had  been  nego- 
De  Lorane,  3  Wils.  (Eng.)  207,  as  tiable  it  might  have  been  held  to  im- 
f  ollows :  "  The  instrument  or  writing  port  a  consideration,  but  it  is  not  ne- 
which  constitutes  a  good  bill  of  ex-  gotiable.  It  is  payable  out  of  a  par- 
change  is  not  confined  to  any  certain  ticular  fund;  it  is  to  pay  $300,  or 
form,  or  set  of  words,  yet  it  must  have  what  may  be  due  on  a  specified  book; 
some  essential  qualities,  without  which  the  amount  to  be  paid  is  made  to  de- 
it  is  no  bill  of  exchange ;  it  must  carry  pend  upon  the  adequacy  of  a  specified 
with  it  a  personal  and  certain  credit  fund;  such  an  order  is  conditional  and 
given  to  the  drawer,  not  confined  to  so  not  negotiable  under  the  Negotiable 
credit  upon  anything  or  fund;  it  is  Instruments  Law." 
upon  the  credit  of  a  person's  hand,  as  93.  Municipal  orders  or  warrants. — 
on  the  hand  of  the  drawer,  the  in-  See  Bull  v.  Sims,  23  N.  Y.  570.  In 
dorser,  or  the  person  who  negotiates  this  case  the  court  said:  "It  is 
it,  he  to  whom  such  bill  is  made  pay-  claimed  by  the  defendant  that  the  pay- 
able or  indorsed,  takes  it  upon  no  ment  depended  upon  the  condition  of 
particular  event  or  contingency,  ex-  the  funds  at  the  time  they  became 
cept  the  failure  of  the  general  per-  due,  and  that  the  city  would  not  be 
sonal  credit  of  the  persons  drawing  bound  to  ijay  them  unless  there  was 
or  negotiating  the  same."  sufiicient  moneys  in  the  city  treasury 
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for  the  payment  of  a  sum  certain  to  a  third  person  is  none  the  less 
a  bill  of  exchange  because  it  shows  on  what  account  it  is  to  be 
debited,  or  the  consideration  which  has  been  received,®*  or  the 
transaction  upon  which  it  is  based.*^ 


at  that  time,  not  specially  appro- 
priated, to  meet  the  demand.  Such 
is  not  their  meaning.  An  indebted- 
ness to  the  amount  specified  is  ac- 
knowledged, and  it  is  stated  for  what 
it  has  been  incurred,  and  on  what  fund 
it  is  chargeable,  and  although  it  di- 
rects the  treasurer  to  pay  the  amounts 
'  out  of  any  funds  belonging  to  the  city 
not  before  specially  appropriated,'  no 
inference  can  be  drawn  from  this  di- 
rection that  it  is  chargeable  and  pay- 
able out  of  any  particular  or  specified 
fund;  on  the  contrary  such  an  infer- 
ence is  repelled.  The  financial  officer 
of  the  city  is,  in  effect,  directed  that 
he  shall  not  pay  the  amount  out  of 
any  specific  moneys  appropriated  and 
set  apart  to  other  objects,  but  that  he 
must  make  the  payment  out  of  the  gen- 
eral funds  of  the  city,  and  charge  the 
general  city  fund  therewith  in  his  ac- 
counts. It  is  not  contemplated  that 
there  will  be  a  deficiency  of  funds  to 
meet  the  demands  at  the  time  fixed  for 
payment.  The  order  to  pay  is  abso- 
lute. It  does  not  direct  the  payment 
to  be  made,  if  in  funds  or  upon  any 
express  condition  or  contingency,  nor 
do  the  words  which  have  been  men- 
tioned give  color  to  the  idea  that  after 
acknowledging  the  indebtedness,  the 
liability  of  the  corporation  to  pay  was 
in  any  way  to  depend  on  the  condition 
of  the  city  treasury.  A  presumption 
to  that  effect  will  jiot  be  implied 
against  a  creditor  having  a  debt 
chargeable  to  the  city  at  large,  and 
not  against  a  special  fund.  The  in- 
struments were,  therefore,  in  the  na- 
ture of  negotiable  promissory  notes, 
and  could  be  treated  as  such." 

See  also  Garvin  v.  Wis  well,  83  111. 
215,.  where  an  order  upon  a  county 
treasurer  payable  out  of  a  fund  "  ap- 
propriated for  bounties  to  volunteers  " 
was  held  to  be  negotiable.  It  was 
held  in  the  case  of  Furgerson  v.  Sta- 
ples, 82  Me.  159,  19  Atl.  158,  that  a 
town  order  might  be  so  worded  as  to 
be  negotiable  under  the  rules  ap- 
plicable to  commercial  paper.  See  also 
Floyd  County  Comrs.  v.  Day,  19  Ind. 
450;  Sheffield  School  Township  v. 
Andress,  56  Ind.  157. 


94.  Statement  of  consideration. — 
Hillstrom  v.  Anderson,  46  Minn.  382, 
49  N.  W.  187.  In  this  case  the 
order  directed  the  drawee  to  pay  the 
plaintiffs  or  order  "  the  two  hundred 
and  fifty  dollars  due  us  by  you  on 
account  of  cash  paid  for  repairing  en- 
gine, and  this  will  be  receipt  in  full 
of  all  demands  of  us;"  it  was  held 
to  be  a  good  bill  of  exchange. 

In  the  case  of  Wells  v.  Brigham,  6 
Gush.  (Mass.)  6,  the  order  was  in  the 
following  form :  "  Mr.  Brigham  — 
Dear  Sir :  You  will  please  pay  E.  W. 
$30,  which  is  due  me  for  the  two-horse' 
wagon  bought  last  spring;  and  this 
may  be  your  receipt."  The  court  held 
that  the  order  had  all  the  essentials 
of  a  bill  of  exchange,  and  the  fact 
that  it  indicated  a  debt  due  from  the 
drawee  as  the  consideration  between 
the  parties  did  not  make  it  any  less. 
a  cash  order  or  draft.  See  also 
Rice  V.  Ragland,  10  Humph.  (Tenn.) 
545. 

In  Bedman  v.  Adams,  51  Me.  433, 
where  the  bill  said:  "And  charge  the 
same  against  whatever  may  be  due 
me  for  my  share  of  fish,"  it  was  held 
that  payment  was  not  limited  to  the 
proceeds  of  the  fish. 

In  the  case  of  Defee  v.  Smith,  43 
Ark.  221,  the  instrument  read:  "Mr. 
John  Defee:  Please  pay  J.  G.  Smith 
the  sum  of  $450,  amount  due  me  for 
carrying  the  mail  from  Camden  to  El 
Dorado  for  the  last  quarter  of  1880. 
R.  S.  Kendrick."  The  court  said: 
"  The  reference  in  the  draft  to  the 
'  amount  due '  the  drawer  '  for  mail 
service '  is  merely  an  indication  to  the 
drawee  how  to  reimburse  himself 
or  to  show  to  what  account  it  should 
be  charged.  Such  a  statement  as  to 
a  particular  fund  does  not  vitiate  the 
bill." 

The  case  of  Nichols  v.  Euggles,  76 
Me.  25,  involved  a  similar  state  of 
facts  and  was  decided  in  the  same 
way  as  the  case  last  cited.  See  also 
Spurgin  v.  McPheeters,  42  Ind.  527; 
Sylvester  v.  Staples,  44  Me.  496 ;  Hoyt 
V.  Lynch,  2  Sandf.  (N.  Y.)  328. 

95.  Statement  of  transaction. —  An 
instrument  reciting  "  Please  pay  Abra- 
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The  mere  fact  that  the  consideration  for  which  a  note  is  given  is 
recited  in  it,  although  it  may  appear  thereby  that  it  was  given  for 
or  in  consideration  of  an  executory  contract  or  promise  on  the  part 
of  the  payee,  will  not  destroy  its  negotiability,  unless  it  appears, 
through  the  recital,  that  it  qualifies  the  promise  to  pay,  and  ren- 
ders it  conditional  or  uncertain,  either  as  to  the  time  of  payment 
or  the  sum  to  be  paid.^^     Words  added  merely  by  way  of  explana- 


ham  Steers  or  order  two  thousand  dol- 
lars, and  charge  the  same  to  the  bal- 
ance due  on  my  contract  for  the  erec- 
tion of  two  buildings  [describing 
them]  "  is  a  negotiable  draft,  and  not 
an  order  on  a  particular  fund.  Gun- 
ther  V.  Darmstadt,  14  Daly  (N.  Y.), 
368. 

One  having  purchased  an  engine, 
gave  a  note  in  the  following  form: 
"  Fourteen  and  a  half  months  after 
date  I  promise  to  pay  to  the  order  of 
the  American  Engine  Compa"y,  one 
hundred  and  fifty  dollars,  at  seven  per 
cent.,  at  the  Havana  National  Bank 
at  Havana,  N.  Y.,  value  received,  being 
in  part  payment  for  a  portable  en- 
gine, which  engine  shall  be  and  re- 
main the  property  of  the  owner  of  this 
note,  until  the  amovint  hereby  se- 
cured is  fully  paid."  Signed.  Held, 
that  this  was  a  negotiable  note  and 
that  it  was  the  duty  of  the  holder  to 
demand  payment  of  the  maker  and 
notify  the  indorser  of  its  nonpayment. 
Mott  V.  Havana  Nat.  Bank,  22  Hun, 
354,  citing  Arnold  v.  Rook  River, 
etc.,  R.  R.  Co.,  5  Duer  (N.  Y.),  207; 
Willoughby  v.  Comstoek,  3  Hill  (N. 
Y.),  389;  Hodges  v.  Shuler,  22  N.  Y. 
114. 

And  where  an  instrument  is  made 
by  a  railroad  corporation,  promising 
to  pay  to  W.  S.,  or  order,  "  a  thou- 
sand dollars,  with  interest  thereon 
payable  semi-annually  as  per  interest 
warrants  hereto  attached  as  the  same 
shall  become  due,  or  upon  the  sur- 
render of  this  note  together  with  the 
interest  warrants  not  due  to  the  treas- 
urer, at  any  time  until  six  months  of 
its  maturity,"  it  was  held  to  be  a 
negotiable  note.  Hodges  v.  Shuler,  22 
N.  Y.  114. 

96.  Siegel,  Cooper  &  Co.  v.  Chicago 
Trust  &  Savings  Bank,  131  111.  569, 
23  N.  E.  417,  19  Am.  St.  Rep.  SI.  In 
this  case  the  instrument  was  In  the 
following  form:  "On  July  1,  1887, 
we  promise  to  pay  D.  Dalziel,  or  or- 
der, the  sum  of  $300,  for  the  privilege 


of  one-framed  advertising  sign,  size 
X  inches,  one  end  of  each  of 
one  hundred  and  fifty-nine  street  cars 
of  the  North  Chicago  City  Railway 
Co.,  for  a  term  of  three  months  from 
May  15,  1887. 

"  Siegel,  Cooper  &  Co." 
Such  instrument  was  indorsed  by 
Dalziel,  the  payee,  to  the  bank,  for 
value,  on  the  day  of  its  execution.  It 
appeared  that  the  contract  was  never 
fulfilled  because  of  Dalziel's  forfeiture 
of  his  right  to  use  the  cars.  The  re- 
cital of  the  consideration  in  the  note 
was  held  not  to  aflfeet  its  negotiability. 
For  a  similar  New  York  case  decided 
in  like  manner  see  Chase  v.  Behrman. 

10  Daly,  344. 

Notes  in  land  transactions. —  In  the 
case  of  Ferriss  v.  Tavel,  87  Tenn.  386, 

11  S.  W.  93,  a  promissory  note  given 
for  land  sold  by  a  parol  contract  con- 
tained a  recital  that  it  was  given  for 
the  "  third  payment  on  twenty-eight 
lots  in  Rains'  Addition,  Ninth  District, 
this  day  purchased  of  Albert  Tavel." 
The  court  said :  "  Following  the 
weight  of  authority,  and  what  is  re- 
garded as  better  public  policy,  we  hold 
that  the  statement  of  the  considera- 
tion in  the  face  of  the  note  did  not 
impair  its  negotiability,  and  should 
not  be  allowed  to  prejudice  the  right 
of  White  [the  indorsee]  to  enforce  its 
collection."  Citing  Doherty  v.  Perry, 
38  Ind.  15;  Bank  v.  Barrett,  38  Iowa, 
126;  Hereth  v.  Bank,  34  Ind.  380; 
Sackett  v.  Kellar,  22  Ohio  St.  558; 
Taylor  v.  Curry,  109  Mass.  36.  See 
also  Hubert  v.  Grady,  59  Tex.  502; 
Garrett  v.  Interstate  Bank,  79  Tex. 
133. 

The  English  cases  are  somewhat  dif- 
ferent from  the  majority  of  the  Ameri- 
can cases,  and  for  the  most  part  have 
held  that  the  recital  must  be  that  of 
a  consideration  which  has  already 
been  executed.  See  Jarvis  v.  Wilkins, 
7  Mees.  &  W.  (Eng.)  410;  Dixon  v. 
Nuttal,  6  C.  &  P.  {Eng.)  320,  25  E.  C. 
L.  (Eng.)  418. 
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tion  to  a  positive  order  to  pay  do  not  affect  the  instrument.*'' 
Indeed,  it  is  very  common  to  specify  in  the  bill  the  object  or  pur- 
pose for  which  it  was  drawn,  as  well  as  the  account  to  which  it  is 
to  be  charged,  without  intending  to  make  the  order  to  pay  either 
conditional  or  contingent.®** 

d.  Order  or  promise  to  pay  out  of  a  particular  fund. —  It  has 
been  long  established  that  a  bill  or  note  made  payable  out  of  a  par- 
ticular fund  is  not  negotiable ;  that  such  an  instrument  is  merely 
a  special  agreement  to  be  treated  in  the  same  manner  as  an  ordi- 
nary contract.  When  a  bill  or  note  is  made  payable  out  of  a  pai^ 
ticular  fund,  the  promise  is  made  contingent  upon  the  sufficiency 
of  the  fund;  and  if  it  fail,  the  promise  becomes'  nugatory;  and, 
therefore,  the  law  does  not  regard  such  instruments,  incumbered 
as  they  are  with  conditions  and  contingencies,  as  negotiable  paper. 
If  assigned,  as  they  may  be,  the  assignee  must  take  them  subject 
to  all  the  equities.®^  The  general  rule,  as  stated  by  Story,  is  "  that 
a  bill  of  exchange  always  implies  a  personal  general  credit,  not 
limited  or  applicable  to  particular  circumstances  and  events,  which 
cannot  be  known  to  the  holder  of  the  bill,  in  the  general  course  of 
its  negotiation ;  and  if  the  bill  wants  upon  the  face  of  it  this  essen- 
tial quality  or  character,  the  defect  is  fatal."  ^  As  an  example, 
where  the  plaintiff  drew  upon  A.  and  ordered  him  to  pay  B.  £7 
per  month  out  of  the  plaintiff's  growing  subsistence,  it  was  held 
no  bill  of  exchange,  for  had  the  plaintiff  died,  or  his  subsist- 
ence been  taken  away,  the  bill  would  not  have  been  payable.''  And 
an  order  from  the  owner  of  a  ship  upon  the  charterer,  to  pay 
money  on  account  of  freight,  is  not  a  bill,  for  the  future  existence 
and  amount  of  any  debt  due  for  freight  are  subject  to  a  contin- 
gency.^ Nor  is  an  order  to  pay  out  of  the  rents  or  other  moneys 
of  the  drawer,  in  the  hands  of  the  drawee  ;*  or  out  of  the  proceeds 

97.  Leonard  v.  Mason,  1  Wend.  (N.  bill,  either  conditional  or  restricted  to 
Y.)  522.  This  case  was  brought  on  any  particular  fund.  Kelly  v.  Mayor, 
a  bill  written  under  a  note  as  fol-  etc.,  of  Brooklyn,  4  Hill  (N.  Y.),  263. 
lows :  "  Please  pay  the  above  note,  99.  Edwards  on  Bills  and  Notes,  p. 
and  hold  it  against  me  in  our  settle-  143. 

ment."  1.  Story  on  Bills  of  Exchange,  §  46, 

98.  Goodrich  v.  Gordon,  15  Johns,  citing  Dawkese  v.  Earl  of  Deloraine, 
(N.  Y.)   6.  2    Wm.    Bl.    (Eng.)    782;    Carlos   v. 

Where  the  mayor  of  Brooklyn  drew  Pancourt,  5  T.   R.    (Eng.)    482.     See 

a  bill  upon  the  treasurer  of  the  city  in  Andrews  v.  Harvey,  39  Tex.  123. 

these  terms:     "Pay  Alexander  Lyon,  2.  Josselyn     v.     Lacier,     10     Mod. 

or  order,  fifteen  hundred   dollars  for  (Eng.)   294. 

award  No.  7,   and   charge  to  Bedford  3.  Banburry     v.     Lissett,     2     Stra. 

road  assessment,"  it  was  decided  to  be  (Eng.)    1211. 

a  good  bill  of  exchange;  because  the  4.  Morton  v.  Nay  lor,  1  Hill  (N.  Y.), 

payment  was  not,  on  the  face  of  the  583,   in  which  a  written  order  by  a 
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of  certain  sales."  Neither  is  an  order  drawn  by  a  client  on  hia 
attorney,  to  pay  a  certain  sum  out  of  any  moneys  collected  for  him, 
a  bill  of  exchange  f  nor  is  a  receipt  given  by  an  attorney  to  be 
accountable  to  Thomas  Witt  or  bearer,  for  securities  deposited 
with  him  for  collection,  to  be  deemed  a  negotiable  instrument.^ 
Though  written  in  the  form  of  a  note,  if  the  writing  containing 
the  promise  show  that  it  is  payable  out  of  a  special  fund,  it  is  void 
as  a  note;  as  where  it  is  drawn  in  the  shape  of  a  receipt  for  £200 
in  drafts,  concluding  with  a  promise  to  pay  it  to  the  lender  with 
interest.*  And  it  has  been  held  that  a  written  agreement  to  pay  a 
sum  of  money  out  of  the  net  proceeds  of  ore  to  be  mined  and  sold 
from  a  certain  ore  bed  is  not  a  promissory  note.®     Many  other 

landlord  on  his  tenant  to  pay  the  rents  tanto  of  the  note,  but  a  mere  mandate 
accruing  during  a  specified  period  was  of  the  payee,  which  was  revoked  by 
held  not  to  be  a  bill  of  exchange  re-  the  settlement,  and  that  the  defend- 
quiring  a  written  acceptance,  al-  ants  were  not  liable  on  the  acceptance, 
though  it  appeared  on  inquiry  aliunde  Lindsay  v.  Price,  33  Tex.  280.  See 
that  the  rents  were  payable  in  money,  also  Gliddon  v.  McKinstry,  28  Ala. 
An  order  to  pay  a  certain  amount  408;  Hamilton  v.  Myrick,  3  Ark.  541; 
on  account  of  the  drawer's  share  of  Owen  v.  Lavine,  14  Ark.  389;  Eaiguel 
undue  rent,  and  accepted  by  the  v.  Ayliff,  16  Ark.  594;  Aguel  v.  Ellis, 
drawees  "when  due,"  is  not  a  bill  of  1  McGIoin  (La.),  57;  Harriman  v.  San- 
exchange.  Eice  V.  Porter,  16  N.  J.  L.  born,  43  N.  H.  128. 
440.  7.  risk   V.   Witt,   22   Pick.    (Mass.) 

5.  Atkinson  v.  Manks,  1  Cow.  (N.  83.  And  see  Harriman  v.  Sanborn,  43 
T.)   691.  N.  H.  128. 

An  order  to  pay  a  certain  sum  "  out  8.  Williamson  v.  Bennett,  2  Campb. 

of  the  proceeds  of  cattle  to  be  sold  on  (Eng.)    418. 

account  of  the  drawer,  when  the  same  0.  Wordfen  v.  Dodge,  4  Den.  ( N.  Y. ) 

shall   be  received  by  the  drawee,"  is  159.     In  this  case  an  agreement  was 

not  a  bill  of  exchange,  and  a  general  executed  by  the  defendants  by  which 

acceptance  by  the  drawee  only  renders  they  agreed  to  pay  plaintiff  or  order 

him  liable  according  to  the  conditions  $250,  with  interest,  in  a  specified  time, 

of  the  order.     Kinney  v.  Lee,  10  Tex.  "  out  of  the  net  proceeds  after  paying 

155.     See  also  Curie  v.  Beers,  3  J.  J.  the   costs  and  expenses  of  ore  to  be 

Marsh.    (Ky.)    170;  Kelly  v.  Bronson,  raised  and  sold  from  the  bed  on  the 

26  Minn.  359,  4  N.  W.  607 ;   Lowery  lot  this  day  conveyed  by  Edward  Mad- 

V.  Steward,  25  N.  Y.  239,  82  Am.  Deo.  den  to  Edwin  Dodge,  which  bed  is  to  be 

346.  opened  and  the  ore  disposed  of  as  soon 

6.  Crawford  v.  Cully,  Wright  as  conveniently  may  be."  In  the  trial 
(Ohio),  453.  court    it  was  held  that  the   plaintiff 

Order  to  pay  money  collected. —  The  could  not  recover  without  proof  that 
owner  of  a  note  placed  it  in  the  hands  the  defendants  had  received  funds 
of  the  defendants,  his  attorneys,  for  from  the  ore  to  enable  them  to  pay, 
•collection,  and  subsequently  gave  the  or  had  failed  to  work  the  ore  bed  as 
plaintiff  an  order  on  the  defendants  they  had  agreed.  In  the  absence  of 
for  the  payment  of  a  part  of  the  this  proof  plaintiff  was  nonsuited, 
money  to  be  collected,  which  defend-  The  court  above  held  that  the  non- 
ants  accepted,  "  payable  out  of  the  suit  was  proper.  That  as  the  promise 
first  moneys  collected."  The  client  af-  was  not  to  pay  absolutely  and  at  all 
terward  compromised  with  the  maker,  events  it  was  not  a  negotiable  prom- 
and  no  money  was  ever  collected.  It  issory  note,  and  hence  must  be  recov- 
was  held  that  the  order  was  not  a  bill  ered  upon,  if  at  all,  as  upon  an 
of   exchange,   nor  an  assignment  pro  ordinary  contract. 
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instances  might  be  noted  indicating  the  application  of  the  prin- 
ciples relating  to  the  nonnegotiability  of  bills  and  notes  payable 
out  of  particular  funds;  it  will,  perhaps,  be  sufficient  to  cite  a 
number  of  cases  in  which  these  principles  have  been  considered.^'*' 

§  37.  Must  be  payable  in  money. 

a.  In  general. —  It  is  an  essential  quality,  as  established  by 
foreign  and  American  law,  without  exception  or  modification, 
that  a  negotiable  promissory  note  or  bill  of  exchange  be  pay- 
able in  money  only.^^     And  a  bill  cannot  be  for  the  delivery 

10.  The  following  are  cases  relating  "  Accepted,  and  I  agree  to  pay  the 

to   this   question  arranged,   as  far   as  sura  specified  herein  within  sixty  days 

practicable,  in  respeot  to   the  nature  from  date.     Charles  F.  Foutham,"  was 

of  the  particular  funds  from  which  the  held  to  be  a  mere  order,  and  not  an 

instruments  are  payable:  accepted  bill  of  exchange,  and  in  an 

Payments  fiom  shares  of  estates  of  action   thereon   against   the   acceptor, 

deceased  persons,  see  West  v.  Foreman,  the  latter  was  permitted  to  show  that 

21   Ala.   400;    Mills  v.  Kuykendall,  2  there  was  nothing  due  under  the  heat- 

Blackf.   (Ind.)   47;  Richardson  v.  Car-  ing    contract    to    the    drawer    of   the 

penter,    46   N.   Y.   660;    Schmittler  v.  order. 

Simon,  101  N.  Y.  554,  5  N.  -E.  452 ;  State    and    municipal    orders,    see 

Mershon   v.    Withers,    1   Bibb    (Ky.),  cases  cited  in  note  93,  ante,  and  also 

503.  Strader  v.  Batehellor,  8  B.  Mon.  (Ky.) 

Payments  from  amount  due  under  a  168;   Dana  v.   City  of  San  Francisco, 

contract. —  Wakeman  v.  Noble   (N.  J.  19  Cal.  486;   Boardman  v.   Hayne,  29 

Ch.),   20   Atl.   388;    Van   Wagener  v.  Iowa,   339;    Koch   v.   Branch,   44  Mo. 

Terrett,  27  Barb.   (N.  Y.)    181;  Gates  542,    100   Am.   Dec.    324;    Matthis   v. 

V.  Eno,  4  Hun   (N.   Y.),  96;   Cole  v.  Town  of  Cameron,  62  Mo.  504 ;  Read  v. 

Dalton,  6  Daly  (N.  Y.),  484;  HoUister  city  of  Buffalo,  67  Barb.   (N.  Y.)  526; 

V.    Hopkins,    13    Hun    (N.    Y.),    210;  Warner  v.   Commonwealth,   1   Pa.   St. 

Ehrichs  v.  De  Mill,  75  N.  Y.  370;  Elli-  154^  44  Am.  Dec.   114;   Dyer  v.   Cov- 

son  V.  McCahill,  10  Daly  (N.  Y.),  367;  Ington  Township,  19  Pa.  St.  200;  First 

Brill  V.  Tuttle,  81  N.  Y.  454,  37  Am.  Nat.   Bank   v.   Rush   School  Dist.,  81 

Eep.  515;   Duffield  v.  Johnston,  96  N.  Pa.  St.  307;  Carran  v.  Little,  40  Ohio 

Y.  369;   Rice  v.  Ragland,  10  Humph.  St.  397. 

(Tenn.)   545,  53  Am.  Dec.  737 ;   Jack-  Payments  out  of  proceeds  of  drafts, 

man  v.  Bowker,  4  Mete.   (Mass.)  235;  Raiguel  v.  Ayliff,  16  Ark.  389;  or  out 

Bank  of  Antigo  v.  Ryan,  104  Wis.  365,  of  special  deposit  in  bank,  Andrews  v. 

80  N.  W.  440.  Harvey,    39    Tex.    123;     out    of    any 

In  the  case  of  American  Boiler  Co.  money  in  drawee's  hands  belonging  to. 

V.    Fontham,    34    App.    Div.    294,    55  drawer,  Averett  v.  Booker,  15  Gratt. 

N.  Y.  Supp.  923,  aa  instrument  in  the  (Va.)    163,  76  Am.  Dec.  203;    out   of 

following  form:  proceeds  of  a  bond,  Kenny  v.  Hinds, 

"  New  YOEK,  J«Ji/ 20,  1895.  44   How.   Pr.    (N.   Y.)    7;    Stamps   v. 

"Chables  F.  Fontham,  Graves,  4  Hawks  (N.  C),  102;  out  of 

"  105   W.   95th   St.,   City.  notes  left  for  collection.  Van  Vacter  v. 

"Dear     Sir.— Please     pay     to     the  Flack,  9  Miss.  393,  40  Am.  Dee.  100; 

American  Boiler  Company,  No.  94  Cen-  out  of  profits  of  a  partnership,  Munger 

ter  St.,  City  the  sum  of  one  hundred  v.  Shannon,  61  N.  Y.  251. 

and  eighty-seven  and  15/100  ($187.15)  11.  United    States. —  Hasbrouck    v. 

dollars,   and  charge  the  same  to   my  Palmer,   Fed.   Cas.   6,188,    2   McLean, 

account    on    heating    contract    at    64  10;  Fry  v.  Rousseau,  Fed.  Cas.  5,141, 

West  99th  street,  and  oblige  3  McLean,  106. 

"  Yours  Respectfully,  Alabama. —  Goading    v.    Britain,    1 

H.  J.  Apgab.  Stew.  &  P.  282. 
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or  payment  of  merchandise,  or  other  things  in  their  nature  sus- 
ceptible of  deterioration,  loss,  and  variation  in  quality  and  value. ^^ 
The  only  remaining  difficulty  is  to  determine  vi^hat  is  money. 
There  has  been  a  very  apparent  conflict  of  authority  in  the  con- 
sideration of  this  question,  especially  as  regards  those  instruments 
made  payable  in  current  bank  notes,  in  currency,  and  in  legal 
tender.  This  question  is  not  at  the  present  time  as  important  as 
it  once  was,  ovdng  to  the  fact  that  existing.  Federal  laws  have  so 
modified  our  financial  and  banking  systems,  that  circulating  bank 
notes  are  rarely,  if  ever,  issued  by  State  banks  under  the  restric- 
tions imposed  and  the  protection  afforded  by  State  laws.  It  seems 
necessary,  therefore,  to  only  mention  the  cases  dealing  with  the 


Georgia. —  Poole  v.  MeCrary,  1  Ga. 
319. 

Massachusetts. —  Jones  v.  Fales,  4 
Mass.  245 ;  Sanger  v.  Stimson,  8  Mass. 
260. 

Michigan. — Black  v.  Ward,  27  Mich. 
191,  15  Am.  Rep.  162. 

New  York. —  Thompson  v.  Sloan,  23 
Wend.  71,  35  Am.  Dec.  546;  Hodges 
V.  Schuler,  22  N.  Y.  114;  Chrysler  v. 
Eenois,  43  N.  Y.  209;  Kelly  v.  Fer- 
guson, 46  How.  Pr.  411;  Dlnsmore  v. 
Duncan,  57  N.  Y.  573,  15  Am.  Kep. 
534. 

North  Carolina. —  Hodges  v.  Clin- 
ton, 1  N.  C.  76. 

South  Carolina. —  Lange  v.  Kohne, 
1  MeCord,  115;  Hamburg  Bank  v. 
Johnson,  3  Rich.  42. 

Texas. —  First  Nat.  Bank  v.  Green- 
ville Nat.  Bank,  84  Tex.  40,  19  S.  W. 
334;  Hogue  v.  Williamson,  85  Tex. 
653,  22  S.  W.  580,  34  Am.  St.  Eep. 
823,  20  L.  R.  A.  481. 

12.  Instruments  for  payment  of 
merchandise. —  Chitty  on  Bills,  132. 
See  also  Atkinson  v.  Manks,  1  Cow. 
(N.  Y.)  691,  707;  Jerome  v.  Whitney, 
7  Johns.  (N.  Y.)  321,  where  a  note 
to  pay  sixty  dollars  in  "  neat  cat- 
tle "  was  held  not  to  be  a  note  within 
the  statute;  Thomas  v.  Roosa,  7 
Johns.  (N.  Y.)  461;  Saxton  v.  John- 
son, 10  Johns.  (N.  Y.)  418;  Jones  v. 
Fales,  4  Mass.  245;  Youngs  v.  Adams, 
6  Mass.  182.  In  the  case  of  Carleton 
V.  Brooks,  14  N.  H.  149,  it  was  held 
that  a  written  promise  to  pay  the 
plaintiff  or  his  order,  seventy-five  dol- 
lars in  grain,  is  not  a  promissory  note. 
The  court  said :  "  But  the  rules  which 
determine  the  requisites  of  negotiable 


paper  have  arisen  from  an  experience 
of  the  necessities  of  commercial  trans- 
actions, and  have  been  settled  by  a 
well-considered  course  of  judicial  de- 
cisions. These  rules  should  never  be 
trenched  upon,  unless  in  cases  of  ab- 
solute necessity,  when  exceptions  to 
them  must  of  course  exist.  It  has 
long  been  settled  in  England  that  a 
promissory  note  must  be  for  the  pay- 
ment of  money  only,  and  not  for  the 
delivery  or  payment  of  merchandise, 
or  other  things  in  their  nature  sus- 
ceptible of  deterioration  and  loss,  and 
variation  in  quality  and  value.  Mar- 
tin V.  Chauntry,  2  Stra.  (Bug.)  1271; 
Smith  V.  Boheme,  2  Ld.  Raym.  (Eng.) 
1362.  And  such  is  the  opinion  of 
Chancellor  Kent,  who  says  that  the 
doctrine  of  the  cases  which  hold  that 
3,  promissory  note  may  be  for  the  pay- 
ment of  other  things  than  money,  has 
been  met  and  denied.  3  Kent's  Comm. 
78."  See  also  Tibbets  v.  Gerrish,  25 
N.  H.  41,  57  Am.  Dec.  307;  Eiggs  v. 
Price,  3  G.  Greene  (Iowa),  334;  Mc- 
Cartney V.  Smalley,  11  Iowa,  85; 
Coyle  V.  Satterwhite,  4  T.  B.  Mon. 
(Ky.)  124;  Pepper  v.  Peytavin,  12 
Mart.  (O.  S.)  (La.)  671;  Brown  v. 
Richardson,  20  N.  Y.  472;  Rhodes  v. 
Lindley,  3  Ohio,  51,  17  Am.  Dec. 
580. 

Payable  in  services. —  A  note  pay- 
able wholly  or  partly  in  personal  ser- 
vices is  not  assignable.  Ransom  v. 
Jones,  2  111.  291 ;  Halbert  v.  Deering, 
4    Litt.    (Ky.)    9;   Henry    v.  Hughes, 

I  J.  J.  Marsh.  (Ky.)  453;  Bothick 
V.  Purdy,  3  Mo.  82;  Prather  v.  Mc- 
Evoy,  8  Mo.  661;  Quinby  v.  Merritt, 

II  Humph.  (Tenn.)  439. 
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question  of  negotiability  of  an  instrument  made  payable  in  cur- 
rent bank  notes. 

b.  Definitions;  money;  cun-ency;  legal  tender. —  Money  is  a 
general,  indefinite  term  for  the  measure  and  representation  of 
value.  ^^  It  is  a  generic  term,  and  embraces  every  description  of 
coin  or  bank  notes,  recognized  by  common  consent  as  a  representa- 
tive of  value  in  effecting  exchanges  of  property  or  payment  of 
debts. ^*  Money  has  been  defined  by  Chancellor  Kent  in  the  case 
of  Mann  v.  Mann,*®  to  be  cash,  that  is,  gold  and  silver,  or  the  law- 
ful circulating  medium  of  the  country  —  including  bank  notes, 
v?hen  they  are  known  and  approved  of,  and  used  in  the  market  as 
cash.  Currency  is  bank  bills,  or  other  paper  money,  which  passes 
as  a  circulating  medium  in  the  business  community,  as  and  for  the 
constitutional  coin  of  the  country.  •'^  The  term  includes  coin  and 
such  bank  bills  as  pass  freely  in  commercial  transactions  as  money, 
and  are  regarded  as  equivalent  in  value  to  coin.*^  As  stated  by 
Ryan,  Ch.  J.,  in  the  well-considered  case  of  Klauber  v.  Bigger- 
staff  :**     "  In  fact  almost  all  civilized  countries,  including  this 


13.  Black's  Law  Diet.,  p.  785. 

14.  Hopson  V.  Fountain,  5  Humph. 
(Tenn.)    140. 

Money,  meaning  of  term. —  In  the 
case  of  Jones  v.  Overstreet,  4  T.  B. 
Men.  (Ky.)  547,  Bibb,  Ch.  J.,  said: 
"  We  cannot  but  know  that  money,  in 
its  most  general  signification,  meant 
a  representative  of  value,  a  medium 
of  commerce  and  exchange.  In  this 
general  term  is  included  lawful  tender 
money,  and  current  money,  and  that 
the  one  or  the  other  of  these  species 
of  money  is  intended  by  certain 
forms  and  modes  of  expression,  ac- 
cording to  the  times  and  currencies 
in  use,  and  the  same  words  used  at 
different  periods  may  convey  different 
ideas  as  to  the  kind  of  money  in- 
tended. During  the  Revolutionary 
War,  when  paper  money  was  the  only 
circulating  medium  of  the  States,  cur- 
rent money  meant  paper  money;  after 
that  was  abolished  and  called  in,  and 
gold  and  silver  became  the  currency, 
then  current  money  meant  coined 
money  and  not  paper,"  citing  and  dis- 
tinguishing Chambers  v.  George,  5 
Litt.  (Ky.)  335;  Lampton  v.  Hag- 
gard, 3  T.  B.  Mon.   (Ky.)   149. 

The  American  and  English  Bncyc.  of 
Law  (2d  ed.),  vol.  20,  p.  837,  defines 
money  "  as  that  which  passes  freely 
from   hand   to    hand   throughout   the 


community  in  final  discharge  of  debts 
and  full  payment  for  commodities, 
being  accepted  equally  without  refer- 
ence to  the  character  or  credit -of  the 
person  who  offers  it,  and  without  the 
intention  of  the  person  who  receives 
it  to  consume  or  apply  it  to  any  other 
use  than  in  turn  to  tender  it  to  others 
in  discharge  of  debts  or  payment  for 
commodities."  This  definition  is  that 
employed  by  Mr.  Walker  in  his  work 
on  "  Money,  Trade,  and  Industry,"  and 
is  approved  by  Darling,  J.,  in  the  case 
of  Moss  V.  Hancock,  L.  E.  (1899),  2 
Q.  B.  D.  (Eng.)  Ill,  116. 

15.  1  Johns.  Ch.  (N.  Y.)  236. 

16.  Galena  Ins.  Co.  v.  Kupfer,  28 
111.  332,  81  Am.  Dec.  284.  This  was 
an  action  on  a  cheek  payable  in  cur- 
rent funds;  when  presented  for  pay- 
ment, depreciated  Illinois  bank  paper 
was  offered  and  refused.  The  court 
held  that  the  term  "  current  funds " 
meant  current  money,  par  funds,  or 
money  circulating  without  any  dis- 
count. See  also  Chicago  Fire  &  Ma- 
rine Ins.  Co.  V.  Keiron,  27  111.  501. 

17.  Marine  &  Fire  Ins.  Co.  v.  Tin- 
cher,  30  111.  399;  Webster  v.  Pierce, 
35  111.  158;  Bull  v.  Kasson  Bank,  123 
U.  S.  105,  8  Sup.  Ct.  62,  31  L.  Ed.  97. 

18.  47  Wis.  551,  32  Am.  Rep.  773. 
The  term  "  currency,"  when  applied 

to  the  medium  of  trade,  means  equally 
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country,  have  a  mixed  circulation  of  coin  and  bank  notes.  These 
constitute  the  currency  of  the  country  —  its  money ;  and  the  gen- 
eral term,  '  currency,'  includes  both.  Currency,  therefore,  means 
money  —  coined  money  and  paper  money  equally.  But  it  means 
money  only;  and  the  only  practical  distinction  between  paper 
money  and  coined  money,  as  currency,  is  that  coined  money  must 
generally  be  received,  v?hile  paper  money  may  generally  be 
specially  refused  in  payment  of  a  debt ;  but  a  payment  in  either  is 
equally  made  in  money  —  equally  good.  The  confusion  in  the 
cases  appears  to  have  arisen  for  want  of  proper  distinction  between 
money  which  is  current  and  money  which  is  legal  tender.  The 
property  of  being  legal  tender  is  not  necessarily  inherent  in  money ; 
it  generally  belongs  no  more  to  inferior  coin  than  to  paper  money." 
Legal  tender  is  that  kind  of  money  which  the  law  compels  a  cred- 
itor to  accept  in  payment  of  his  debt,  when  tendered  by  the  debtor 
in  the  right  amount.^®  Foreign  gold  or  silver  coins  are  not  legal 
tender.'^"  The  gold  and  silver  coins  of  the  United  States  and 
United  States  notes  are  lawful  money  and  legal  tender  in  the  pay- 
ment of  all  debts,  public  and  private.^^  IsTationaJ  bank  notes  axe 
lawful  money  but  are  not  legal  tender.^^ 

c.  Instruments  payable  in  current  funds  or  currency. —  There 
are  a  number  of  cases  holding  that  a  note  or  bill  payable  in  cur- 
rency or  current  funds  is  not  negotiable.^^    These  do  not  seem  to 

coin,  bank  notes,  or  notes  issued  by  the  full  payment  of  all  dues,  public  and 

government.     Webster's  Diet.;  Croker  private.     21  U.  S.   Stat,  at  L.  7. 
V.  State,  47  Ala.  57.  22.  Woodruff    v.    Mississippi,     162 

Currency  includes  coined  money  and  U.  S.  291,  300,  16  Sup.  Ct.  820,  40  L. 

such    bank    notes    and    other     paper  Ed.  973. 

money  as  are  authorized  by  law  and  do       23.  Payment  in  currency. —  Mobile 

in  fact  circulate  from  hand  to  hand  as  Bank  v.   Brown,   42   Ala.    108;    Huse 

the  medium  of  exchange.    Black's  Law  v.  Hamblin,  29  Iowa,  501,  4  Am.  Rep. 

Diet.,  p.  311.  244;    Rindskoflf  v.   Barrett,    H   Iowa, 

19.  Black's  Law  Diet.,  p.  700.  72.     In  both   of  these  Iowa   cases  it 

20.  U.  S.  Rev.  Stat.,  §  3584.  was  intimated  that  evidence  might  be 

21.  The  gold  coins  of  the  United  admitted  to  show  that  instruments 
States  shall  be  a  legal  tender  in  all  payable  in  currency  were  negotiable 
payments  at  their  nominal  value  when  under  an  existing  eustpm.  But  see 
not  below  the  standard  weight  and  contra,  Howe  v.  Hartness,  11  Ohio  St. 
limit  of  tolerance  provided  by  law  for  449,  78  Am.  Dec.  312 ;  Butler  v.  Paine, 
the  single  piece,  and,  when  reduced  in  8  Minn.  324,  and  Klauber  v.  Bigger- 
weight  below  such  standard  and  toler-  staff,  47  Wis.  551,  3  N.  W.  357,  32 
anee,  shall  be  a  legal  tender  at  valua-  Am.  Rep.  773;  Bank  of  U.  S.  v.  Bank 
tion  in  proportion  to  their  actual  of  Georgia,  10  Wheat.  333,  where  Jus- 
weight.  U.  S.  Rev.  Stat.,  §  3585.  tice  Story  says :  "  Bank  notes  con- 
Silver  dollars  are  full  legal  tender,  stitute  ■-  part  of  the  commoli  currency 

20  U.  S.  Stat,  at  L.  25.  of  the  country  and  ordinarily  pass  as 

Silver  coins  of  less  than  one  dollar  money.     When   they   are   received   as 

in   denomination   are  legal   tender   in  payment,  the  receipt  is  always  given 

all  sums  not  exceeding  ten  dollars  in  for  them  as  money.    They  are  a  good 
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accord  with  the  generally  accepted  meaning  of  the  term  "  money  " 
or  "  currency."  It  would  seem  that  if  the  instrument  shows  on  its 
face  that  it  was  payable  in  coin,  bank  notes,  government  notes,  or 
other  paper  which  would  properly  come  within  the  ordinary  defini- 
tion of  money,  it  is  negotiable.  So  that  if  the  term  "  current  funds  " 
or  "  currency  "  as  used  in  the  instrument  means  money,  there  can 
be  no  doubt  of  its  negotiability.  It  is  probable  that  this  question 
is  not  so  important  at  the  present  time,  as  formerly,  when,  in  each 
State,  bank  notes  were  issued  by  State  banks  and  individual  bank- 
ers under  a  system  establisbed  pursuant  to  State  statutes ;  in  each 
State  more  or  less  protected  and  guaranteed  by  provisions  made  in 
such  statutes,  and  always  more  or  less  dependent  upon  the  individ- 
ual credit  of  the  bank  or  banker.  State  currency  as  distinguished 
from  United  States  currency  no  longer  exists,  resulting  partly 
from  our  comprehensive  national  banking  system,  and  partly  from 
the  restrictions  imposed  by  means  of  a  tax  upon  circulating  notes 
issued  by  State  banks.^  The  elimination  of  State  bank  notes  from 
the  monetary  field  has  limited  the  meaning  of  the  term  "  money  " 
so  that  it  now  includes  national  bank  notes.  United  States  notes, 
and  gold  and  silver  coin.  All  of  these  except  national  bank  notes 
are  declared  by  statute  to  be  legal  tender  in  the  payment  of  all 
private  debts ;  and  national  bank  notes  are  lavt^ful  money.^  Draw- 
ers of  bills  of  exchange,  or  checks,  or  makers  of  promissory  notes 
have  frequently,  since  the  passage  of  the  so-called  legal  tender  acts, 
indicated  whether  payment  should  be  made  in  government  notes 
or  in  gold  or  silver ;  and  the  term  "  current  funds  "  has  been  used 
to  designate  any  of  these,  all  being  current  and  declared  by  posi- 
tive enactment  to  be  legal  tender.  Such  a  term  is  intended  to 
cover  whatever  is  receivable  and  current  by  law  as  money,  whether 

tender  as  money,  unless  specially  ob-  It   may    execute   its   obligations,   but 

jected  to;  and,  as  Lord  Mansfield  ob-  cannot,  against  the  will  of  Congress, 

served  in  Miller  v.  Race,  1  Burr.  Eep.  make  them  money.    The  tax  is  on  the 

(Eng.)  457,  they  are  not,  like  bills  of  notes  paid  out,  that  is,  made  use  of 

exchange,  considered  as  mere  securities  as  a  circulating  medium.     Such  a  use 

or  documents  for  debts."  is   against   the    policy   of   the   United 

24.  U.  S.  Rev.  Stat.,  §  3412.  States.      Therefore^    the    banker    who 

In  speaking  of  the  tax  imposed  by  helps  to  keep  up  the  use  by  paying 

this    section    upon    circulating    notes  them  out,  that  is  employing  them  as 

used  and  paid  out  by  a  bank.  Chief  the  equivalent  of  money  in  discharging 

Justice  Waite  said  in  the  case  of  Mer-  his  obligation,   is  taxed  for  what  he 

chants'   Nat.   Bank  v.   United   States,  does.     The   taxation  is  no   douht  in- 

101   U.  S.  1,  25  L.  Ed.  979:     "The  tended  to  destroy  the  use ;  hvA,  ihaA,,  as 

tax   thus   laid   is   not  on   the    obliga-  has  just  been  seen,  Congress  has  the 

tion,   but   upon   its   use   in   a   certain  power  to  do." 

way.     As  against  the  United  States,       25.  Woodruflf    v.    Mississippi,    162 

a  State  municipality  has  no  right  to  U.   S.  291,   300,  16  Sup.   Ct.   820,  40 

put  its  notes  in  circulation  as  money.  L.  Ed.  973. 
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in  the  form  of  notes  or  coin.^®  It  has  been  observed  that  the  cases 
holding  that  a  bill  or  note  payable  in  "  current  funds,"  or  "  current 
bank  notes,"  or  "  in  currency,"  was  not  negotiable,  were  invariably 
decided  when  the  paper  money  circulating  in  the  several  States 
was  of  a  very  heterogeneous  character,  and  it  is  intimated  that  the 
cases  might  have  been  so  decided  in  view  of  the  unsatisfactory  con- 
dition of  such  money.^''  We  have  cited  in  the  note  a  number  of 
cases  holding  that  instruments  payable  in  current  funds^*  and  in 
current  bank  notes?®  are  not  negotiable.  An  early  case  in  New 
York  was  to  the  effect  that  a  note  payable  in  "  York  State  bills  or 
specie  "  is  payable  in  lawful  money  and  is  a  negotiable  promissory 
note  under  the  statute.^  There  are  a  number  of  other  New  York 
cases  and  also  of  other  States  to  the  same  effect. ^^      There  has 


26.  Bull  V.  Bank  of  Kasson,  123 
Xr.  S.  105,  8  Sup.  Ct.  62,  31  L.  Ed.  97. 
In  this  case  a  bank  check  for  the  pay- 
ment of  "  five  hundred  dollars  in  cur- 
rent funds  "  was  held  payable  in  what- 
ever is  current  by  law  as  money,  and 
to  be  a  bill  of  exchange.  See  also 
Wright  V.  Morgan  (Tex.  Oiv.  App.), 
37  S.  W.  627. 

27.  Klauber  v.  BiggerstafF,  47  Wis. 
551,  3  N.  W.  357,  32  Am.  Rep.  773, 
where  Ryan,  Ch.  J.,  has  said  in  respect 
"to  a  number  of  early  cases  decided  in 
Wisconsin  holding  the  nonnegotiabil- 
ity  of  such  instruments ;  "  These  eases 
were  decided  respectively,  in  1862, 
1863,  and  1864,  when  the  paper  money, 
circulating  in  the  State  de  facto,  was 
of  a  very  heterogeneous  character. 
How  much  influence  this  fact  had  on 
those  decisions,  or  on  similar  decisions 
«lsewhere,  it  is  impossible  to  say.  It 
is  perhaps  not  altogether  an  uncom- 
mon infirmity  of  judicial  rules,  that 
they  are  made  in  view  of  exceptional 
conditions  of  things  presently  existing. 
Passing  evils  or  exigencies  should  have 
little  weight  in  general  rules  of  de- 
cision. Judicial  rules  ought  properly 
to  be  placed  upon  the  general  condi- 
tion of  society,  and  to  be  broad  enough 
to  meet  occasional  derangements  inci- 
dent to  it." 

28.  A  certificate  of  deposit  made 
payable  in  cvirrent  funds  is  not  nego- 
tiable. National  State  Bank  v.  Ringel, 
51  Ind.  393;  Johnson  v.  Henderson,  76 
N.  C.  227 ;  Piatt  v.  Sauk  County  Bank, 
17  Wis.  222;  Lindsey  v.  McClelland,  18 
Wis.  481,  86  Am.  Dec.  786.  But  see 
■contra,  Kirkwood  v.  First  Nat.  Bank, 

13 


40  Neb.  484,  58  N.  W.  1016,  42  Am. 
St.  Rep.  683,  24  L.  R.  A.  444,  where 
the  court  said :  "  It  is  next  said  that 
the  amount  of  payment  is  uncertain, 
and  the  instrument  is  for  that  reason 
nonnegotiable.  This  argument  is  predi- 
cated upon  the  provision  that  the  cer- 
tificate is  payable  "  in  current  funds." 
We  are  aware  that  many  courts  have 
held  that  such  a  clause  does  not  re- 
quire payment  in  money,  and  destroys 
the  negotiability  of  the  instrument. 
The  cases  so  holding  are  either  cases 
arising  at  a  time  when  many  forma 
of  bank  notes  and  bills  were  in  use, 
varying  in  their  values,  or  cases  de- 
cided upon  the  authority  of  that  class 
of  cases,  without  regard  to  changed 
conditions."  See  also  Hatch  v.  First 
Nat.  Bank,  94  Me.  348,  80  Am.  St. 
Rep.  401,  47  Atl.  908. 

29.  Current  bank  notes. — See  Fry  v. 
Rousseau,  Fed.  Cas.  5,141,  3  McLean, 
106;  Irvine  v.  Lowry,  39  U.  S.  293, 
10  L.  Ed.  462;  Little  v.  Phfenix  Bank, 
2  Hill  (N.  Y.),  425,  aflfd.  in  7  Hill 
(N.  Y.),  359;  State  v.  Corpening,  32 
N.  C.  58;  Lackey  v.  Miller,  61  N.  C. 
26;  McCormiek  v.  Trotter,  10  Serg.  & 
R.  (Pa.)  94:  Gray  v.  Donahue,  4 
Watts  (Pa.),  400;  Kirkpatrick  v.  Mc- 
CuUough,  3  Humph.  (Tenn.)  171,  39 
Am.  Dec.  158;  Simpson  v.  Moulden, 
43  Tenn.  429 ;  Wolf  v.  Tyler,  1  Heisk. 
(Tenn.)   313. 

30.  Keith  v.  Jones,  9  Johns.  (N.  Y.) 
120. 

31.  The  negotiable  character  of  a 
certificate  of  deposit  issued  by  a  bank 
is  not  destroyed  by  a  provision  therein 
making   it    payable   in    current   bank 
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alwaj-^s  been  enough  conflict  of  authority  as  to  the  negotiability  of 
such  paper  to  support  the  statement  that  there  never  has  been  a 
■well-established  doctrine  in  respect  thereto.  Finally,  in  our 
opinion,  the  better  and  more  reasonable  doctrine,  as  a  result  of  the 
existing  condition  of  monetary  and  mercantile  affairs  in  this  coun- 
try, is  to  hold  that  wherever  the  terma  "  currency  "  or  "  current 
funds  "  are  used  in  commercial  transactions  as  the  expression  of 
the  medium  of  payment,  they  should  be  construed  to  mean  current 
money, —  funds  which  are  current  by  law  as  money ;  and  when  so 
construed,  an  instrument  made  payable  in  such  a  manner  should  be 
deemed  negotiable. ^^ 

d.  Payable  in  foreign  money. —  Story  says:  "Provided  the 
note  be  for  the  payment  of  money  it  is  wholly  immaterial  in  the 
money  or  currency  of  what  country  it  is  made  payable.  It  may 
be  payable  in  the  currency  or  money  of  England,  or  France,  or 
Spain,  or  Holland,  or  Italy,  or  of  any  other  country.  It  may  be 
payable  in  coins,  such  as  guineas,  ducats,  doubloons,  crowns,  or 
dollars,  or  in  the  known  currency  of  the  country,  as  in  pounds 
sterling,  livres,  tournoises,  francs,  florins,  etc.,  for  in  all  these  and 
the  like  cases,  the  sum  of  money  to  be  paid  is  fixed  by  the  par  of 
exchange,  or  the  known  denomination  of  the  currency,  with  refer- 
ence to  the  par."  ^  But  where  an  instrument  is  made  payable  gen- 
erally in  the  money  of  a  foreign  country,  without  specifying  the 
kind  or  denomination  of  the  coin  or  money,  so  that  payment  may 
be  made  in  our  own  coin  of  equivalent  value  as  determined  by  the 
par  of  exchange,  it  is  not  negotiable,  according  to  a  leading  case 

notes   instead    of   money.     Pardee   v.       33.  Story     on    Promissory    Notes, 

Pish,  60  N.  Y.  2fi5,  19  Am.  Kep.  176.  §  17;  Story  on  Bills,  §  43. 
See  also  Judah  v.  Harris,   19  Johns.       Pounds    sterling. —  In    the   ease    of 

(N.  Y.)   144;  Sweetland  v.  Creigh,  18  King  v.   Hamilton,    12    Fed.   478,   the 

Ohio,   118,  where  it  was  held  that  a  court  cited  with  approval  the  extract 

promissory  note  payable   "in  current  from  Story  on  Bills  of  Exchange,  and 

Ohio    bank   notes "   is   for   a   sum   of  said :    "  It  follows  that  a  note  payable 

money  certain,  and  therefore  negotia-  in  pounds  sterling  or  British  sovereigns 

ble;    Howe  v.   Hartness,    11   Ohio   St.  is  payable  in  "money"  just  as  much 

449,    78   Am.   Dec.   312;    Besancon   v.  and  as  certainly  as  if  it  was  payable 

Shirley,  17  Miss.  457;  Laird  v.  State,  in  dollars.    The  ease  is  different  from 

61   Md.  309,  where  it  was  held  that  a,  note  made   payable  in  "  currency," 

words   '•  current  funds "   in  a  bill   of  which  may  be  "  money "  only  conven- 

exchange,  are  equivalent  to  "  current  tionally,  but  not  legally.    But  where 

money,"  and  do  not  destroy  the  ne-  a  note  is  made  payable  in  a  particular 

gotiability  of  the  bill.  denomination    of    foreign    money,    as 

33.  Hatch  v.   First  Nat.  Bank,   94  pounds  sterling,  it  is  payable  in  money 

Me.  348,  80  Am.  St.  Rep.  401,  47  Atl.  the   same  as  if  it  was  payable  in  a 

908.  denomination  of  domestic  money." 
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in  New  York  upon  this  question.^*  This  is  not  invariably  the  rule, 
for  in  a  Michigan  case  a  note  payable  in  "  Canada  currency  "  was 
held  negotiable,  and  the  New  York  case  already  referred  to  was 
disapproved;^^  and  a  promissory  note  payable  in  Mexican  silver 
dollars  has  been  held  negotiable.^' 

e.  Payment  in  money  optional. —  Among  the  requisites  of  a 
negotiable  bill  or  note  is  that  it  be  for  the  payment  of  money  only, 
and  not  for  the  performance  of  some  other  act,  or  in  the  alterna- 
tive.^'' Hence  a  promissory  note  payable  in  cash  or  in  certain 
specified  articles  is  not  negotiable.^*  And  where  a  written  agree- 
ment was  made  whereby  the  subscriber  promised  to  pay  another 
a  sum  of  money  on  demand,  with  interest,  and  added,  "  but  no 
demand  is  to  be  made  as  long  as  the  interest  is  paid ;"  it  was  held 
that  it  was  an  alternative  agreement  to  do  a  certain  thing,  or  pay 
a  sum  of  money,  and  was  not,  therefore,  a  negotiable  promissory 
note.^*  So  a  note  for  money  which  may  be  discharged  by  the 
delivery  of  cotton  is  not  negotiable;^**  nor  is  a'  note  payable  in 
"  bank  stock  or  lawful  money  of  the  United  States."  **    It  may  be 

34.  Canada  money. —  Thompson  v.  note  payable  in  pounds,  shillings  and 
Sloan,  23  Wend.  (N.  Y.)  71.  In  this  pence,  made  in  any  country,  is  but 
case  a  note  was  made  payable  "  in  another  mode  of  expressing  the  amount 
Canada  money."  The  court  said :  "  It  in  dollars  and  cents ;  and  is  so  under- 
is  not  pretended  that  coins  current  in  stood  judicially.  The  course,  there- 
Canada  are,  therefore,  so  in  this  State,  fore,  in  an  action  on  such  an  instru- 
As  gold  and  silver  they  might  readily  ment  is  to  aver  and  prove  the  value 
be  received;  and  so  might  the  coin  of  of  the  suni  expressed,  in  our  own  ten- 
any  foreign  country,  Germany  or  Eus-  derable  coin." 

sia,  for  instance ;  but  the  creditor  35.  Black  v.  Ward,  27  Mich.  193,  15 
might,   and   in  many   cases   doubtless  Am.  Rep.   162. 

would,  refuse  to  receive  them,  because  86.  Hogue  v.  Williamson,  85  Tex. 
ignorant  of  their  value.  In  law  they  553,  22  S.  W.  580,  34  Am.  St.  Hep.  823, 
are  all  collateral  commodities,  like  in-   20  L.  E.  A.  481. 

gots  or  diamonds,  which  though  they  37.  Cook  v.  Satterlee,  6  Cow.  (N. 
might  be  received  and  be  in  fact  equiv-   Y. )   108. 

alent  to  money,  are  yet  but  goods  and  38.  Matthews  v.  Houghton,  2  Fairf. 
chattels.  A  note  payable  in  either  (Me.)  377;  Johnson  v.  Baird,  3  Blackf. 
would,  therefore,  be  no  more  negotia-  (Ind.)  153;  Howell  v.  Todd,  Fed.  Cas. 
ble  than  if  it  were  payable  in  cattle,  6,783. 

or  other  specific  articles.  The  fact  of  39.  Seacord  v.  Burling,  5  Den. 
Canada  coins  being  current  here  is  (N.  Y.)  444.  Such  an  instrument  was 
not,  at  any  rate,  so  notorious  that  we  declared  to  be  a  contract  "  that  the 
can  judicially  notice  them  as  a  uni-  promisor  at  his  election  will  pay  the 
versally  customary  medium  of  pay-  interest  on  five  thousand  dollars  annu- 
ment  in  this  State;     •     *     *  ally,  or  decline  to  do  so,  and  to  pay 

"This  view  of  this  case  is  not  in-  the  principal  on  demand.     A  promise 
compatible  with  a  bill  or  note  payable  to  pay  money  or  perform  an  act  is  not 
in  money  of  a  foreign  denomination,  a  good  promissory  note." 
or  any  other  denomination,  being  ne-       40.  Lawrence  v.  Dougherty,  5  Yerg. 
gotiable,    for   it   can   be   paid   in   our    (TenB.)    434. 

own  coin  of  equivalent  value,  to  which  41.  Alexander  v.  Oaks,  2  Dev.  &  B. 
it  is  always  reduced  by  a  recovery.    A    (N.  C.)  513. 
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stated,  then,  as  a  rule  of  universal  application  that  if  there  appears 
upon  the  face  of  the  instrument  any  contingency  which  would 
make  it  payable  in  anything  other  than  money,  it  does  not  possess 
the  negotiable  qualities  of  a  promissory  note  or  bill  of  exchange, 
and  becomes  a  mere  contract.  It  is  an  alternative  to  pay  a  sum  of 
money  or  do  some  other  act.  But  where  the  option  rests  with  the 
holder  of  the  note  the  case  is  different.  The  promisee  may  insist 
and  the  promisor  is  bound  to  pay  absolutely  the  amount  stated; 
but  the  promisee  may,  at  his  option,  require  the  fulfilment  of  the 
alternative  promise,  and  no  choice  is  left  to  the  promisor.  There 
being  an  unconditional  and  absolute  promise  to  pay  money,  the 
instrument  is  not  deprived  of  its  negotiable  quality.*^  The  Nego- 
tiable Instruments  Law  provides  that  the  negotiable  character  of 
an  instrument  otherwise  negotiable  is  not  affected  by  a  provision 
which  gives  the  holder  an  election  to  require  something  to  be  done 
in  lieu  of  payment  of  money. *^  There  are  cases  to  the  effect  that 
a  note  payable  in  money  or  a  specified  commodity  to  be  delivered 
on  a  certain  day,  becomes  an  absolute  promise  to  pay  money  if  the 
commodity  is  not  delivered  on  that  day.** 

f.  Act  in  addition  to  payment  of  money. — An  instrument  which 
contains  an  order  or  promise  to  do  any  act  in  addition  to  the  pay- 

43.  Hosstatter  v.  Wilson,  36  Barb,  in  stock.  The  court  said:  "The  In- 
(N.  Y.)  307.  In  this  case  a  promis-  strument  is  a  promissory  note.  It  is 
Bory  note  in  the  following  form:  for  the  unconditional  payment  of 
"  Four  months  after  date,  I  promise  money,  at  a  specified  time,  to  the 
to  pay  to  the  order  of  M.  W.  Wilson,  payee's  order.  It  was  not  optional 
fifty-five  dollars,  at  my  store.  No.  134  with  the  makers  to  pay  in  money  or 
4th  street,  (or  in  goods  on  demand)  stock,  and  thus  fulfil  their  promise  in 
value  received "  was  held  to  be  a  ne-  either  of  two  specified  ways ;  in  such 
gotiable  promissory  note.  The  court  case  the  promise  would  have  been  in 
said :  "  In  the  present  case  the  debtor  the  alternative."  And  again,  "Al- 
promises  to  pay  in  money.  He  has  though  the  election  was  given  to  the 
no  election  to  do  anything  else.  If  promisees  upon  a  surrender  of  the  in- 
the  holder  chooses  he  may  sur-  strument  to  exchange  it  for  stock,  this 
render  the  note  and  receive  goods;  did  not  alter  its  character,  or  make 
but  that  rests  entirely  with  him-  the  promise  in  the  alternative,  in  the 
self,  and  no  choice  is  left  to  the  sense  in  which  that  word  is  used  re- 
debtor."  specting   promises   to   pay."    See   also 

Option  resting  with  holder  of  note.  Dinsmore  v.  Duncan,  57  N.  Y.  573, 
—  In  the  case  of  Hodges  v.  Schuler,  22  15  Am.  Rep.  534;  Mosely  v.  Walker, 
N.  Y.  114,  it  was  held  that  the  note  84  Ga.  274;  Dennett  v.  Goodwin,  32 
of  a   corporation,   for  a  specific   sum.  Me.   44. 

with  a  fixed  time  for  payment,  and  43.  Neg.  Inst.  L.  (N.  Y.),  §  24. 
containing  the  condition  that  the  For  same  section  in  statutes  of  other 
holder  might  within  a  given  time  States  see  Appendix, 
surrender  the  note,  and  receive  stock  44.  Baker  v.  Todd,  6  Tex.  273,  55 
in  lieu  thereof,  was  a  promissory  note.  Am.  Dec.  775 ;  Fleming  v.  Nail,  1  Tex. 
This  was  no  other  than  a  note  for  246;  Grant  v.  Burleson,  38  Tex.  214; 
money,  or,  in  case  the  holder  elected  Van  Hooser  v.  Logan,  3  Seam.  (111.) 
within  the  time  specified,  to  be  paid   90. 
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ment  of  money  is  not  negotiable.*"  This  is  the  rule  independent 
of  the  provisions  of  the  Negotiable  Instruments  Law.  As  stated 
by  Mr.  Edwards :  "  It  is  also  requisite  that  bills  and  notes  be 
made  for  the  payment  of  money  only,  and  not  for  the  payment 
of  money  and  for  the  performance  of  some  other  act."  **  It 
does  not,  however,  impair  the  validity  of  a  note  to  mention  in  it  by 
way  of  recital,  a  circumstance  or  fact  that  does  not  qualify  or  add 
to  the  undertaking  expressed  in  it.*^  Where  an  agreement  is 
engrafted  on  a  note,  it  takes  from  the  instrument  its  character  as 
a  promissory  note,  and  converts  it  into  an  ordinary  contract.*® 

To  be  a  promissory  note,  the  writing  should  be  one  entire  instru- 
ment for  the  payment  of  money.  If  it  be  in  form  and  substance 
a  note  up  to  a  certain  point,  as  where  it  is  given  for  the  payment 
of  £695  in  installments,  payable  from  time  to  time,  and  concludes 
with  a  provision  that  the  balance,  £95,  shall  be  applied  as  a  set-off 
in  a  manner  specified,  the  instrument  is  not  a  promissory  note.*' 
Reference  has  already  been  made  to  cases  where  certificates  of 
deposit  have  been  given,  containing  a  statement  that  they  are  pay- 
able in  cash  upon  the  return  of  such  certificates  f^  it  seems  to  be  a 
general  rule  that  such  certificates  are  negotiable.  And  where  a 
note  for  a  certain  amount  was  indorsed  by  the  maker  by  a  written 
order,  as  follows:  "  Please  pay  the  above  note,  and  hold  it  against 
me  in  our  settlement,"  the  order  was  held  to  be  operative  as  a  bill 
of  exchange,  and  the  drawee  after  acceptance  was  held  liable 
thereon."^     But  in  another  case  an  instrument  in  writing  by  which 

45.  Neg.   Inst.    L.    (N.   Y.),    §    24.  50.  See  eases  cited  under  §  36   (b), 
For  same  section  in  statutes  of  other  of  this  chapter,  ante,  pp.   177-181. 
States  see  Appendix.  51.  Leonard  v.  Mason  1  Wend.   (N. 

46.  Edwards  on  Bills  and  Notes,  138.  Y.)  522.    In  this  case  the  court  said: 

47.  Fancourt  v.  Thorne,  9  Q.  B.  "  It  is  supposed  that  this  case  depends 
(Eng.)   312.  on  the  same  principles  as  the  case  of 

48.  Bolton  V.  Dugdale,  4  B.  &  Ad.  Oook  v.  Satterlee,  6  Cow.  (N.  Y.)  108. 
(Eng.)  619.  The  contract  in  this  case  The  rule  there  recognized  is,  that  a 
was  in  these  words:  "Received  and  ^,m  ^j  exchange  must  be  for  the  pay- 
borrowed  of  Timothy  Bolton,  laborer,  ^^^^  ^j  money,  and  nothing  else.  In 
the  sum  of  £30  which  I  do  hereby  ^j^^^  ^^^  drawees  were  required 
promise  to  pay  with  interest,  at  the  ^^           ^  ^^^^^^^  ^^^  ^^  ^ 

rate  of  five  per  cent.    1  also  promise  ,,'•'  .       .        u^uji. 

to  pay  the  demands  of  the  sick  club  take  up  a  note  given  by  the  drawer  to 

at  H-^,  in  part  of  interest,  and  the  ^     ^^"^     f^^°°-       Here     it     is     to 

remaining    stock    and   interest   to   be  P^y  ,a,    note,    which    is    referred    to 

paid  on  demand  to  the  said  Timothy  "merely     to     ascertain     the     amount; 

Bolton,   his    executors,   administrators  and     the     retaining     of      tue      note 

or  assigns."    It  was  held  not  to  be  a  as     a     voucher     is     no     more     the 

promissoiy  note.  performance      of      another      act     be- 

49.  Edwards  on  Bills  and  Notes,  side  the  payment  of  the  money,  than 
p.  139,  citing  Davies  v.  Wilkinson,  10  the  retaining  the  order  itself  for  the 
Ad.  &  El.   (Eng.)   98.  same  purpose." 
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X.  directed  Y.  to  pay  Z.,  or  bearer,  a  certain  amount  and  take  X.'a 
note  therefor  was  held  not  to  he  a  bill  of  exchange.'*'' 

§38.  Certainty  as  to  sum. 

a.  In  general. —  An  instrument  to  be  negotiable  must  contain 
an  unconditional  promise  or  order  to  pay  a  sum  certain  in  money.®^ 
No  principle  of  law  is  more  fully  established  by  authority  and  the 
universal  concurrence  of  the  commercial  world,  than  that  to  make 
a  written  promise  a  valid  promissory  note,  it  must  be  for  a  fixed 
and  certain,  and  not  for  a  variable  amount.  In  France  it  is  so 
determined  by  the  provisions  of  the  Code  Napoleon.  It  is  the 
recognized  mercantile  law  of  continental  Europe.  In  England 
and  in  this  country,  it  has  received  the  sanction  of  repeated  and 
well-considered  adjudications.  Without  this  essential  requisite,  a 
written  promise,  though  in  terms  payable  to  order,  is  to  be  re- 
garded as  a  simple  contract  and  not  negotiable."* 

52.  Cook  V.  Satterlee,  6  Cow.  (N.  Y.)  "  In  Smith  v.  KigMingale,  2  Stark. 
108.  (Eng.)    375,  the  promise  was  to  pay 

53.  Neg.  Inst.  L.  (N.  Y.),§20.  See  the  payee  sixty-five  pounds  and  all 
Appendix.  other  sums  that  may  be  due  him,  and 

54.  Sum  must  be  fixed  and  certain,  it  was  claimed  for  the  plaintiff,  to 
—  Dodge  V.  Emerson,  34  Me.  96.  In  whom  the  interest  in  the  contract  had 
this  case  the  note  provided  for  the  passed  by  indorsement,  that  he  might 
payment  of  a  certain  sum  to  an  in-  disregard  the  latter  clause  and  recover 
Burance  company  or  order,  "  with  such  on  the  certain  sum  set  forth  in  his 
additional  premium  as  may  arise  on  contract  as  indorsee,  but  the  court  de- 
policy.  No.  50."  The  court  said,  in  eided  otherwise.  Davis  v.  Wilkinson, 
considering  this  instrument:  lo  Ad.  &  El.   (Eng.)  98." 

"  The  defendants   in  this  case  have  A  similar  case  in  the  same  State  is 

promised   to   pay   two   several   sums;  that  of  Marrett  v.  Equitable  Ins.  Co., 

one  certain  and  definite,  the  other  un-  54  Me.  537,  where  a  premium  note  for 

certain  and  contingent.      The  defend-  a  sum  certain,  "  and  such  additional 

ants'   liability,    being   for   both   these  premium  as  may  become   due,"   on  a 

sums,    is    obviously    for    an    unascer-  policy  named,  and  at  a  time  therein 

tained  and  indefinite  amount.  specified  was  held  not  negotiable. 

"  It  is   insisted  in  argument,   that  In  Iowa,  under  section  2085  of  the 

the  plaintiff  may  abandon  all  claim  for  Code,    which    provides    that    "  instru- 

the  additional  premium,  which  is  un-  ments  by  which  the  maker  promises  to 

certain  and  proceed  only  for  the  cer-  pay  a  sum  of  money  in  property  or 

tain   sum   expressed   in   the   contract,  labor,    or    acknowledges    property,    or 

Undoubtedly  he  may  take   judgment  labor,  or  money  to  be  due  to  another, 

for   any    sum    less    than   the   amount  are  negotiable  whenever  it  is  manifest 

due,  and  in  that  mode  abandon  a  por-  from  their  terms  that  such  was  the  in- 

tion  of  his  legal  claims,  but  that  still  tent  of  the  maker,"  does  not  render  a 

leaves  the  contract  in  its  original  state,  bill  of  exchange  negotiable,  when  it  is 

and  can  in  no  way  affect  its  legal  con-  uncertain  as  to  the  amount  to  be  paid, 

struction.     He    could    not    erase    the  Culbertson  v.  Nelson,  93  Iowa,  187,  61 

clause  relating  to  the  additional  pre-  N.  W.  854,  57  Am.   St.  Eep.  266,  27 

mium,  without  thereby   making  such  L.  R.  A.  222. 

an  alteration   in   the   instrument   de-  In  the  case  of  Smith  v.  Marland,  59 

clared  on,  as  would  discharge  the  de-  Iowa,  645,  13  N.  W.  852,  a  note  given 

fendants.  for  a  corn-crusher,  and  containing  a 
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b.  What  constitutes  certainty  as  to  sum;  statutory  provision. — 
The  ^Negotiable  Instruments  Law  contains  the  following  provi- 
sion,'* more  or  less  declaratory  of  the  existing  law  as  established 
by  judicial  decisions,  and  similar  in  many  respects  to  the  English 
Bills  of  Exchange  Act  of  1882  :^ 

"  The  sum  payable  is  a  sum  certain  within  the  meaning  of  this 
"  act,  although  it  is  to  be  paid : 

"  1.  With  interest ;  or 

"  2.  By  stated  installments ;  or 

"  3.  By  stated  installments,  with  a  provision  that  upon  default 
"  in  payment  of  any  installment  or  of  interest,  the  whole  shall 
"  become  due ;  or 

"  4.  With  exchange,  whether  at  a  fixed  rate  or  at  the  current 
"  rate ;  or 

"  5.  With  costs  of  collection  or  an  attorney'si  fee,  in  case  pay- 
"  ment  shall  not  be  made*  at  maturity." 

c.  Payment  of  interest. —  The  agreement  to  pay  inter^t  is  a 
mere  incident  or  accessory  to  the  debt  itself,  and  where  the  debtor 
reserves  an  alternative  right  to  pay  interest  with  coin  or  paper, 
the  negotiability  of  the  instrument  is  not  affected  thereby."^  An 
instrument  which,  in  its  terms  and  form,  is  a  negotiable  instru- 
ment, does  not  lose  its  character  of  negotiability  because  it  also 
recites  that  an  additional  rate  of  interest  will  be  paid  after  ma- 
provision  that  "the  payee  or  his  io-  assignable  by  indorsement.  Whorter 
dorsee  has  full  power  to  declare  this  v.  Norris,  9  Ind.  App.  490,  34  N.  E. 
note  due,  and  take  full  possession  of   854. 

said  property  at  any  time  they  may  In  South,  Dakota  a  promissory  note 
deem  themselves  insecure,  even  before  having  a  statement  written  on  ite  face 
the  maturity  of  this  note,  and  sell  that  it  is  to  be  discounted  at  a  certain 
the  same  where  this  note  is  payable,  per  cent,  if  paid  before  maturity  was 
on  five  days'  notice  in  writing,"  was  held  to  be  nonnegotiable,  for,  at  the 
held  not  negotiable,  for  the  reason  time  of  its  execution,  it  is  impossible 
that  the  amount  recoverable  on  the  to  ascertain  what  amount  will  be 
note  is  uncertain.  See  also  Gaar  v.  required  to  pay  it,  without  con- 
Louisville  Banking  Co.,  11  Bush  (Ky.),  sidering  the  discount,  depending 
180;  Cushman  v.  Haines,  20  Pick,  upon  a  condition  uncertain  of 
(Mass.)  132;  Palmer  v.  Ward,  6  Gray  fulfilment.  National  Bank  of  Com- 
(Mass.),  340;  American  Nat.  Bank  v.  merce  v.  Feeuey,  1'2  S.  D.  156, 
Sprague,  14  R.  I.  410;  Bacon  V.  Bates,  80  N.  W.  186,  76  Am.  St.  Eep. 
53  Vt.  30.  594. 

In  Indiana,  under  Rev.   Stat.  1881,  55.  Neg.  Inst.  L.  (N.  Y.),§21.    For 

$  5501,  providing  that  all  notes  or  In-  same    section    in    statutes    of    other 

struments   in  writing,  signed  by   any  States  see  Appendix, 

person  who  promises  to   pay  money,  56.  §  9   (1).     Subd.  5  of  the  above 

or    acknowledges   money    to    be    due,  section  of  the  Negotiable  Instruments 

shall  be  negotiable  by  indorsement,  it  Law  was  not  contained  in  the  English 

was  held  that  an   agreement   to  pay  Bills  of  Exchange  Act. 

interest  on  a  certain  sum  during  the  57.  DinsnTore  v.  Duncan,  57   N.  Y, 

lifetime  of  the  payee  or  his  wife  was  573,  15  Am.  Eep.  534. 
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turity.®*  And  the  fact  that  a  bill  provides  that  it  shall  hear 
interest  from  date  in  case  of  its  nonpayment  at  maturity  will  not 
affect  its  negotiability;^*  the  requirement  that  negotiable  paper 
should  be  for  a  precise  amount  applies  rather  to  the  principal 
amount  than  to  ancillary  and  incidental  additions  of  interest.**' 
A  note  is  negotiable,  notwithstanding  it  is  on  its  face  usurious. 

58.  Towne     v.     Eice,     122     Mass.  per  annum,  8  per  cent,  if  paid  when, 

67.  due  "  is  not  negotiable  under  section 

Additional  rate  of  interest  after  ma-  4457  of  the  Compiled  Laws  of  South. 
tlirity. —  In  the  ease  of  De  Haas  v.  Dakota,  providing  that  a  negotiable 
Roberts,  59  Fed.  853,  a  certain  instru-  instrument  shall  contain  no  condition^ 
ment,  made  in  the  State  of  Kansas,  not  certain  of  fulfilment 
contained  a  promise  to  pay  to  K.  or  59.  Interest  if  not  paid  at  maturity, 
order,  five  years  after  date,  a  sum  — In  the  case  of  Hope  v.  Barker, 
certain,  "with  interest  at  8  per  cent.,  112  Mo.  338,  20  S.  W.  567,  34  Am. 
payable  semi-annually,  as  per  annexed  St.  Rep.  337,  a  promissory  note,  nego- 
coupons;  both  principal  and  interest  tiable  in  terms,  contained  the  words 
payable  at  K.'s  bank,  in  Topeka."  It  "  without  interest  thereon,  if  paid  at 
recited  that  both  "this  note"  and  the  maturity;  if  not  paid  at  maturity  to 
coupons  were  to  be  construed  by  the  bear  ten  per  cent,  interest  from  date;" 
laws  of  Kansas  in  every  particular,  it  was  held  that  such  words  did  not 
and  were  secured  by  a,  mortgage  on  deprive  the  instrument  of  its  char- 
land,  and  provided  that  they  should  acter  of  negotiability.  The  court  said: 
draw  12  per  cent,  interest  after  ma-  "  Interest  is  but  an  incident  to  the 
turity;  that  in  default  of  payment  of  debt,  and  it  is  a  thing  as  to  which  it 
any  coupon  the  principal  should  become  is  usual  to  contract  even  in  negotiable 
due,  and  the  amount  of  such  defaulted  paper.  Surely  it  cannot  be  maintained 
coupon  should  be  added  to  the  prin-  that  a  note  ceases  to  be  negotiable  be- 
cipal,  and  the  whole  bear  interest  at  cause  of  the  addition  of  such  words 
12  per  cent.  It  was  held  that  this  as  'with  interest  from  maturity  at 
was  a  negotiable  instrument.  the  rate  of  eight  per  cent,  per  annum.' 

In  the  case  of  Gilmore  v.  Hirst,  56  This  is  but  another  way  of  expressing 

Kan.  626,  44  Pac.  603,  it  was  held  that  an  agreement  that  if  the  note  is  not 

a  provision  in  a  promissory  note  for  paid  at  maturity  it  shall   from  that 

the   payment    of  interest   on   interest  time  bear  interest  at  the  rate  of  eight 

after    maturity    did   not   render   such  p.er  cent,   per   annum.     The  only  dif- 

note  nonnegotiable.     See  also  Parker  ference  in  the  case  just  supposed  and 

V.  Plymell,  23  Kan.  402.  the  one  at  hand  is  that  here  the  prin- 

The  provision  of  a  note  drawing  in-  cipal  is  to  bear  interest  from  the  date 

terest  at  7  per  cent.,  that  if  not  paid  of  the  note  if  not  paid  at  maturity, 

when  due,  it  shall  draw  interest  at  10  .  instead  of  bearing  interest  from  and 

per  cent.,  "  from  date  until  paid "  does  after   maturity.      In   both    cases    the 

not  make  the  amount  so  uncertain  as  amount  to  be   paid  is  fixed,   definite, 

to     render     the    note    nonnegotiable.  and     certain."       See     also     Christian 

Crump   V.   Berdan,   97    Mich.    293,    56  County  Bank  v.  Goode,  44  Mo.  App. 

N.  W.  559,  37  Am.  St.  Rep.  345;  Rus-  129. 

sell  V.  Klink,  53  Mich.  161;  Smith  v.  An  acceptance  of  a  bill  of  exchange,. 
Crane,  33  Minn.  144,  22  N.  W.  633,  53  with  interest  after  maturity,  is  a  con- 
Am.  Rep.  20 ;  Kirkwood  v.  First  Nat.  tract  to  pay  a  sum  certain  at  maturity 
Bank,  40  Neb.  484,  58  N.  W.  1016,  42  and  is,  therefore,  negotiable,  for  the 
Am.  St.  Rep.  683,  24  L.  R.  A.  444;  provision  as  to  interest  becomes  opera- 
Merrill  v.  Hurley,  6  S.  D.  592,  62  N.  tive  only  after  maturity.  Farmers' 
W.  958.  But  in  the  case  of  Hegeler  Nat.  Bank  v.  Sutton  Mfg.  Co.,  52 
v.  Comstock,  1  S.  D.  138,  45  N.  W.  Fed.  191,  3  0.  C.  A.  1,  6  U.  S.  App. 
331,  8  L.  R.  A.  393,  it  was  held  that  a  312,  17  L.  R.  A.  595. 
note  for  a  sum  certain,  "  with  interest  60.  Goodin  v.  Buhler,  57  Mo.  App.. 
from  date  until  paid,  at  10  per  cent.  63. 
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But  where  a  promissory  note  was  made  payable  "  with  interest  the 
same  as  savings  banks  pay,"  it  was  held  nonnegotiable,  because 
the  rate  of  interest  paid  by  a  savings  bank  upon  its  deposits  must 
be  determined  by  the  amount  of  the  income  of  the  bank,  and, 
unless  it  can  be  shown  by  evidence  that  the  rates  of  interest  of  all 
the  banks  which  were  intended  by  the  parties  have  been  the  same 
during  the  whole  period  for  which  interest  is  to  be  computed,  it 
is  impossible  to  determine  what  rate  of  interest  was  intended  by 
the  promise ;  the  instrument,  therefore,  lacks  "  that  degree  of 
certainty  in  regard  to  the  amount  of  money  to  be  paid  which  is 
requisite  to  constitute  a  negotiable  promissory  note."  ®^ 

d.  Payment  in  installments. —  The  provisions  of  the  Negotiable 
Instruments  Law  as  to  the  effect  of  payment  by  installments  are 
not  new  in  that  law  but  have  been  declared  by  the  courts  in  a  num- 
ber of  cases.'^  Where  a  promissory  note  is  payable  by  installments, 
subject  to  a  condition  that  on  default  being  made  in  payment  of 
the  first  installment,  the  whole  amount  shall  become  immediately 
payable,  the  note  is  assignable  within  the  Statute  3  &  4  Anne, 
chapter  9,  and  on  default  being  made  by  the  maker  in  payment  of 
the  first  installment,  an  indorser  is  liable  for  the  whole  amount.** 
In  case  of  such  a  note  where  it  is  provided  that  in  case  of  default 
in  payment  of  an  installment  the  holder  might  treat  it  as  due 
immediately,  it  was  held  that  the  option  must  be  exercised  within 
a  reasonable  time.^  And  it  would  seem  that  the  time  of  the  pay- 
ment of  each  installment  should  be  definitely  indicated  in  the 
instrument. ^^  The  reservation  in  a  note  to  pay  it  in  installments 
at  any  time  before  maturity  does  not  in  any  way  affect  the  cer- 
tainty of  the  amount  required  to  be  paid.*® 

61.  Whitwell  v.  Winslow,  134  Mass.  for  ears  sold  by  the  payee  to  the 
343.  maker,  and  is  to  become  due  upon  the 

62.  Oridge  v.  Sherbourhe,  11  Mees.  failure  to  pay  any  one  of  the  series, 
&  W.  ( Eng. )  374 ;  Commercial  Bank  v.  and  that  it  is  agreed  that  the  title 
Crenshaw,  103  Ala.  497,  15  South.  741 ;  of  the  cars  shall  remain  in  the  payee, 
Van  Buskirk  v.  Day,  32  111.  260;  until  all  the  notes  are  paid,  is  a  valid 
Wright  V.  Irwin,  33  Mich.  32 ;  Biker  v.  negotiable  promissory  note.  Chicago 
Sprague  Mfg.  Co.,  14  E.  I.  402,  51  By.  Equipment  Co.  v.  Merchants'  Nat. 
Am.  Bep.  413.  Bank  of  Chicago,   136  U.   S.   268,   10 

63.  Carlon  v.  Kennealy,  12  Mees.  &  Sup.  Ct.  999,  34  L.  Ed.  349. 

W.  (Eng.)  139,  13  L.  J.  Exeh.  (Eng.)  64.  Crossmore  v.  Page,  73  Cal.  213, 
64;  Cooke  v.  Horn,  29  L.  T.    (N.  S.)     14  Pae.  787,  2  Am.  St.  Bep.  789. 

(Eng.)  369;  Miller  v.  Biddle,.  13  L.  T.       65.  Mofifat   v.    Edwards,    C.    &   M. 

(N.  S.)    (Eng.)   334.  _     _  (Eng.)     16,   41    E.   C.   L.    (Eng.)    15; 

A  note  which  states  that  it  is  pay-   Commercial    Bank    v.   Crenshaw,    103 
able  to  the  order  of  the  payee,  at  a   Ala.  497,  15  South.  741. 
certain  fixed  time,  and  states  further       66.  Biker  v.   Sprague  Mfg.   Co.,   14 
that  it  is  one  of  a  series  of  notes  given  E.  I.  402,  51  Am.  Kep.  413. 
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e.  Provision  for  exchange. —  The  provision  of  the  Negotiable 
Instruments  Law  that  a  sum  payable  is  a  sum  certain,  although 
it  is  to  be  paid  with  exchange  at  a  fixed  rate,  or  at  thfe  current  rate, 
is  not  a  doctrine  of  universal  acceptance,  particularly  where  the 
rate  of  exchange  provided  for  is  of  some  other  place  than  the  place 
of  payment.*^  It  would  seem  that,  independent  of  the  statute,  the 
better  doctrine  is  that  bills  and  notes  drawn  in  one  place  and  pay- 
able in  another  at  a  rate  of  exchange  not  fixed  in  the  instrument 
itself  but  at  a  current  rate  of  exchange  at  a  place  other  than  that 
of  payment  are  contingent  in  amount  and,  therefore,  nonnegotia- 
ble ;  the  weight  of  authority  'is  evidently  in  favor  of  this  proposi- 
tion.** Many  of  the  text-writers  and  the  courts  of  a  number  of 
the  States  have,  however,  maintained  that  instruments  containing 

67.  Flagg  V.  School  District,  No.  7,  Iowa. —  Culbertson  v.  Nelson,  93 
4  N.  D.  30,  58  N.  W.  499,  25  L.  R.  A.  Iowa,  187,  61  N.  W.  854,  27  L.  R.  A. 
363,  where  it  was  held  that  an  instru-   222,  57  Am.  St.  Kep.  266. 

ment  providing  for  the  payment  of  ex-  Missouri. — Fitzharris  v.  Leggatt,  10 

change,   on   a   point    other   than    the  Mo.   App.   527.     But  in   the   case   of 

place  of  payment,  in  addition  to  prin-  Christian  County  Bank  v.  Goode,  44 

cipal  and  interest,  is  not  a  negotiable  Mo.  App.   129,  it  was  held  that  the 

instrument;    and   one   who    purchases  fact  that  a  bill  of  exchange  provides 

the   same  before  maturity   for   value,  for  payment  of  exchange  will  not  affect 

and    without   notice    of    any    defense  its    negotiability,    where    the   bill    is 

thereto,  nevertheless  takes  it  subject  made  payable  at  the  place  where  it 

to  the  defense  of  want  of  eonsidera-  is  drawn. 

tion,    good    as    between    the    original  North  Carolina. — First  Nat.  Bank  v. 

parties  to  the  instrument.     The  court  Bynum,  84  N.  C.  24,  37  Am.  E«p.  604. 

in  this  case  argues  at  length  the  ques-  North  Dakota.— Flagg  v.  School  Dis- 

tion  of  the  effect  of  providing  for  ex-  trict  No.   70,   4  N.   D.  30,   58  N.  W. 

change.      It    is      an    argument    well  499,  25  L.  E.  A.  363. 

worthy  of  consideration  and  seems  al-  Pemjisj/Jucmto.— Philadelphia     Bank 

most  convincing  as  against  the  prinei-  v.  Newkirk,  2  Miles,  442. 

pie  laid  down  in  the  statute.  South  Carolina.—  Read  v.  McNulty, 

68.  Nonnegotiability  of  instru-  12  Rich.  L.  445,  78  Am.  Dec  467; 
ments  providing  for  the  payment  of  Carroll  County  Savings  Bank  v. 
exchange,  see  the  following  cases:  Strother,  28  S.  C.  504,  6  S.  E.  313. 

United   States. —  Huphitt   v.    John-  Payment  of  exchange  on  New  York, 

son,  28  Fed.  865;   Second  Nat.  Bank  —In  Kead  v.   McNulty,   12  Rich.  L. 

V.   Basuir,   65   Fed.   58,    12  C.   0.   A.  (S.  C.)  445,  78  Am.  Dec.  467,  the  in- 

517,  27  U.  S.  App.  541;  Windsor    Sav.  strument  provided  for  payment  to  cer- 

Bank  v.  McMahon,  38  Fed.  283,  3  L.  tain  parties  or  order  at  a  definite  place 

E.  A.  192.  and  for  value  received, "  with  exchange 

Canada. —  Palmer   v.    Fahnstock,    9  on  New  York."    This  was  held  not  to 

tJ.  C.  C.  P.  172;  Saxton  v.  Stevenson,  be  a,  promissory  note  because  the  ex- 

23  U.  C.  C.  P.  503 ;   Cazet  v.  Kirk,  4  change  was  not  constantly  fixed  by  law 

Allen  (9  N.  Brunsw.),  543.  Ijut  fluctuated  from  day  to  day  with 

Illinois. —  Lowe  v.  Bliss,  24  111.  168,  the  changes  of  commerce.     The  court 

76  Am.  Dec.  742.  says:     "This,    if   the   instrument  be 

Indiana. —  Nicely     v.      Commercial  supported  as  a  note  of  hand,  is  equiva- 

Bank,  15  Ind.  App.  563,  44  N.  E.  572,  lent  to  saying  that  that  is  a  good  note 

57  Am.  St.  Rep.  245 ;  Nicely  v.  Winne-  of  hand  which  imports  a  promise  to 

bago  Nat.   Bank    (Ind.  App.),  47  N.  pay  one  sum  to-day  and  another  to- 

E.  476;  John  Church  Co.  v.  Spurrier  morrow  —  a  thing  incompatible  with 

(Ind.  App.),  50  N.  E.  93.  the  character  of  a  commercial  paper." 
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such  a  provision  are  negotiable.*®  The  framers  of  the  tmiform 
Negotiable  Instruments  Law  presumably  weighed  the  authorities 
both  for  and  against  the  negotiability  of  instruments  containing 
such  a  provision  and  apparently  concluded  that  the  preponder^ 
ance  was  in  favor  of  their  negotiability.  By  the  adoption  of 
this   law  the   question   has   ceased   to   be   a  live   one   in   more 

This  case  states  the  real  criticism  strument  is  to  be  payable  at  a  cur- 
to  be  made  upon  the  provision  of  the  rent  rate  of  exchange  at  a  place  other 
section.  If  the  rate  of  exchange  be  than  the  place  of  payment,  is  to  he 
fixed  by  the  instrimient  itself,  there  found  in  Hastings  v.  Thompson,  54 
can  be  no  reasonable  objection.  But  Minn.  184,  55  N.  W.  968,  21  L.  E.  A. 
where  it  is  at  the  current  rate  at  a  178.  The  court,  in  upholding  such 
place  other  than  that  of  payment,  the  a,  provision,  says: 
reasoning  of  the  above-cited  case  seems  "  While  the  rate  of  exchange  is  not 
to  be  impregnable.  See  also  Chandler  always  the  same,  and  while  it  is  tech- 
V.  Calvert,  87  Mo.  App.  368.  Hically  true  that  resort  must  be  had  to 

69.  The  text-writers  most  fre-  extrinsic  evidence  to  ascertain  what 
quently  quoted  as  being  in  favor  of  it  is,  yet  the  current  rate  of  exchange 
the  negotiability  of  bills  and  notes  between  two  places  at  a  particular 
containing  provisions  for  the  payment  date  is  a  matter  of  common  commer- 
of  exchange  are:  Daniel  (Neg.  Inst.,  cial  knowledge,  or  at  least  easily  as- 
§54),  Randolph  (Com.  Paper,  §200),  certainable  by  any  one,  so  that  the 
and  Tiedeman  (Com.  Paper,  §  28o),  parties  can  always,  without  difficulty, 
It  is  said  by  Mitchell,  J.,  in  Hastings  ascertain  the  exact  amount  necessary 
v.  Thompson,  54  Minn.  184,  55  N.  W.  to  discharge  the  paper.  It  seems  to 
968,  21  L.  E.  A.  178:  "Upon  exam-  us  that,  within  the  spirit  of  the  rule 
ination  of  the  reports  and  text-books,  requiring  precision  in  the  amount  to 
it  is  surprising  how  little  direct  au-  be  paid,  a  provision  for  the  payment 
thority  of  any  value  is  to  be  found  of  the  current  rate  of  exchange,  in  ad- 
as  to  the  effect  of  the  addition  of  dition  to  the  principal  amount,  does 
such  a  provision  to  an  instrument  for  not  introduce  such  an  element  of  un- 
the  payment  of  money.  Daniel,  Ean-  certainty  as  deprives  the  instrument 
dolph,  and  Tiedeman  state,  in  general,  of  the  essential  qualities  of  a  promis- 
that  such  a,  provision  does  not  affect    sory  note." 

the  commercial  or  negotiable  char-  The  case  last  cited  was  distinguished 
acter  of  the  paper,  but  none  of  them  in  the  case  of  First  Nat.  Bank  v.  Slette, 
discuss  it  at  any  length,  and  all  of  67  Minn.  425,  69  N.  W.  1148,  where 
them  treat  of  the  question  as  if  it  an  instrument  containing  a  promise  to 
only  went  to  the  negotiability  of  the  pay  "  by  New  York  or  Chicago  Ex- 
instrument,  whereas  the  real  question  change,"  and  the  court  said :  "  If  this 
lies  back  of  that,  and  is  whether  they  instrument  can  be  construed  as  an  ab- 
are  promissory  notes  or  bills  of  ex-  solute  promise  to  pay  in  money  '  with 
change  at  all."  exchange,'   it  is  negotiable,  otherwise 

In  favor  of  negotiability. —  The  f ol-  not.  *  *  *  In  the  case  at  bar  the 
lowing  cases  are  in  favor  of  the  ne-  note  is  not  payable  at  any  particular 
gotiability  of  instruments  containing  place,  and  the  promise  is,  not  to  pay  a 
a  provision  as  to  the  payment  of  ex-  given  number  of  dollars  in  money 
change:  Bradley  v.  Lill,  4  Biss.  (U.  'with'  —  that  is,  plus  —  the  current 
S.)  473;  Smith  v.  Kendall,  9  Mich,  rate  of  exchange,  but  it  is  to  pay  the 
241,  80  Am.  Dec.  83 ;  Johnson  v.  Fris-  sum  named  in  the  note  by  New  York  or 
bie,  15  Mich.  286;  Orr  v.  Hopkins,  3  Chicago  Exchange.  The  holder  of 
N.  M.  25.  1  Pae.  181 ;  Whittle  v.  Fond  this  instrument  cannot  demand 
du  Lac  Nat.  Bank  (Tex.  Civ.  App,),  payment  thereof  in  money,  plus 
26  S.  W.  1106;  Leggett  v.  Jones,  10  the  cost  of  exchange;  for  the 
Wis.  35;  Morgan  v.  Edwards,  53  Wis.  maker  is  not  bound  to  discharge 
599,  11  N.  W.  21.  his     obligation     except     by     means 

The  strongest  authority  for  the  doc-  of  inland  bills  on  New  York  or  Chi- 
trine   of  negotiability,   where   an   in-   cago." 
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than  a  majority,  at  least  in  importance,  of  the  jurisdictions, 
of  this  country.  The  English  Bills  of  Exchange  Act  contains 
a  similar  provision.  It  is  likely  that  the  great  preponder- 
ance of  authority  in  favor  of  the  negotiability  of  such  instruments^ 
occasioned  by  the  adoption  of  the  uniform  law  in  so  many  impor- 
tant States,  will  have  a  perceptible  influence  in  modifying  the 
course  of  judicial  decision  upon  this  much-controverted  question 
in  those  States  where  the  law  is  yet  to  be  adopted.  This  will  cer- 
tainly be  a  desirable  result.  There  is  no  branch  of  the  law  where 
fixed  and  settled  rules  axe  more  to  be  desired  than  in  that  respect- 
ing the  rights  and  liabilities  of  parties  to,  and  the  construction 
and  effect  of,  commercial  paper.  It  may  with  propriety  be  ob- 
served in  this  connection  that  one  strong  argument  in  favor  of  the 
adoption  of  the  uniform  law  of  negotiable  instruments  is  the  fact 
that  by  it  many  controverted  and  unsettled  rules  pertaining  to 
the  use  of  such  instruments  in  commercial  transactions  are  fixed 
and  determined.  Where  an  instrument  providing  for  the  pay- 
ment of  exchange  is  payable  at  the  place  where  it  is  drawn,^"  or 
where  the  rate  of  exchange  provided  for  is  that  of  the  place  of 
payment,''*  there  would  not  be  any  objection  to  the  character  of 
the  instrument  as  a  negotiable  promissory  note  or  bill  of  exchange, 
under  the  law  as  it  exists  independent  of  statute. 

f .  Costs  of  collection  and  attorney's  fees. —  Here,  as  in  the  case 
of  an  instrument  containing  a  provision  for  the  payment  of  ex- 
change, the  statute  has  declared  a  fixed  and  determined  rule  in 
contravention  of  a  large  number  of  decisions  of  courts  of  the 
highest  respectability.  As  the  statute  stands  "  the  sum  payable  is 
a  sum  certain  *  *  *  although  it  is  to  be  paid  (5)  vrith  costs 
of  collection  or  as  attorney's  fee,  in  case  payment  shall  not  be  made 

70.  Hill  V.  Todd,  29  111.  101 ;  Chris-  they  were  made  payable  at  East  Sagi- 
tian  County  Bank  v.  Goode,  44  Mo.  naw,  and  it,  therefore,  became  the 
App.  129;  Orr  v.  Hopkins,  3  N.  M.  45,  duty  of  the  promisors  to  be  at  any  ex- 
1  Pac.  181.  pense  necessary  in  the  transmission  of 

71.  Bullock  V.  Taylor,  39  Mich.  137,  the  money  to  that  place.  Whether 
33  Am.  Rep.  356.  In  this  ease  a  prom-  they  sent  by  draft  or  by  express,  the 
issory  note  made  at  Mt.  Pleasant,  expense  would  equally  fall  upon  them. 
Mich.,  and  payable  at  the  "  Second  and  an  express  promise  to  pay  it 
National  Bank,  Bast  Saginaw,"  con-  could  add  nothing  to  their  liability, 
tained  a  promise  to  pay  a  sum  certain.  The  provision  on  the  subject  may 
"  with  current  exchange  or  express  have  been  inserted  in  the  notes 
charges."  Judge  Cooley  said :  "  We  for  a  more  perfect  understanding 
quite  agree  with  counsel  for  the  plain-  of  the  agreement,  but  the  surety 
tiff,  that  the  provision  for  the  pay-  could  not  complain  of  it,  be- 
ment  of  excnange  or  express  charges  is  cause  it  could  not  in  any  man- 
merely  nugatory.  By  the  agreement  ner  add  to  his  liability,  or  vary 
as  well  as  by  the  terms  of  the  notes,  his  undertaking." 
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at  maturity."  "  It  is  somewliat  difficult  to  logically  conclude  that 
a  note  or  bill  containing  a  stipulation  for  unliquidated  attorney's 
fees  or  for  an  uncertain  amount  of  costs  of  collection  provides  for 
the  payment  of  a  sum  certain.  It  must  be  admitted,  however, 
that  there  are  a  great  many  cases  upholding  the  negotiability  of 
such  a  provision.  In  many  of  these  cases  it  v^ill  be  found  that 
attorney's  fees  or  costs  are  fixed  at  a  definite  sum  or  a  sum  ascer- 
tainable upon  the  face  of  the  instrument.  The  cases  v^hich  sup- 
port the  negotiability  of  an  instrument  containing  such  a  stipu- 
lation proceed  on  the  theory  that  so  long  as  the  amount  pay- 
able is  certain  up  to  the  time  of  maturity  and  dishonor,  it  is 
not  essential  after  that,  when  the  instrument  has  become  non- 
negotiable  for  other  reasons,  that  the  amount  should  continue 
certain.  But  this  leaves  out  of  account  the  real  contract  of 
the  indorser  or  drawer  which  is  to  pay  the  amount  called  for 
by  the  instrument  in  the  event  of  its  dishonor,  and  that  that 
amount  should  be  made  certain.  Moreover,  a  bill  or  note  may 
retain  much  of  its  negotiable  character,  even  after  dishonor, 
and  may  circulate  with  many  of  the  main  attributes  of  a  proper 
bill  or  note  payable  upon  demand.^^  But  without  regard  to  the 
absolute  correctness  of  the  rule  as  declared  in  the  statute,  in  view 
of  the  almost  hopeless  confusion  of  the  law  as  established  by  the 
courts  of  the  several  States,  the  stability  of  the  rule  as  so  declared 
will  do  much  toward  simplifying  commercial  transactions.  Uni- 
formity of  legislation  upon  this  subject  will  produce  a  beneficial 
result  in  the  way  of  promoting  certainty  in  the  construction  of  the 

72.  Neg.  Inst.  Law   (N.  Y.),  §  21.   by  reason   of  the   terms  of  the   note 
See  ante,  p.  199,  and  Appendix,  post,    itself.    After  these  notes  were  dishon- 

73.  Leavitt  v.  Putnam,  3  N.  Y.  494.    ored  and  had  been  placed  in  an  attor- 
Payment  of  attorney's  fees. —  In  the   ney's   hands,   his   fees   commenced   to 

<;ase  of  Roads  v.  Webb,  91  Me.  406,  40  run.  How  much  they  would  be,  de- 
Atl.  128,  the  court,  in  considering  this  pended  upon  the  service  then  rendered 
question,  said:  "A  more  formidable  and  to  be  rendered.  But,  until  merged 
objection  is  the  provision  for  the  pay-  in  judgment,  they  were  still  negotiable, 
ment  of  '  attorney's  fees.'  It  is  said  if  negotiable  at  any  time  after  their  ' 
that,  if  the  note  should  be  paid  at  ma-  creation.  Hence  arose  an  uncertainty 
turity,  there  would  be  no  attorney's  in  the  amount  due.  That  uncertainty 
fees.  This  is  true.  But  a  note  which,  attached  to  the  notes  in  their  incep- 
by  its  terms,  is  negotiable  under  the  tion,  although  attorney's  fees  would 
rules  of  the  law,  does  not  lose  that  not  accrue  until  after  dishonor.  The 
characteristic  until  merged  in  a  judg-  notes  provided  for  the  payment  of  such 
ment.  The  only  infirmity  attending  uncertain  fees  in  ease  they  should  ac- 
its  negotiation  after  maturity  is  that  crue,  and  thus  rendered  the  amount 
the  indorser  takes  it  subject  to  the  the  makers  were  liable  to  pay  in  one 
same  defense  that  the  maker  could  event  uncertain.  This  infirmity  de- 
have  made  against  the  original  payee,  stroyed  the  negotiable  quality  of  the 
A  note  cannot  be  negotiable  before  ma-  notes."  Citing  Altman  v.  Eitters- 
turity,  and  not  negotiable  after  that,  hofer,  68  Mich.  287,  36  N.  W.  74. 
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terms  of  commercial  paper,  which,  as  has  been  said  in  respect  to 
the  provision  for  the  payment  of  exchange,  should  be  one  of  the 
cardinal  features  of  mercantile  law.  It  may  be  well  to  consider 
the  several  authorities  arrayed  on  both  sides  of  this  question;  such 
a  consideration  will  remove  all  doubt  as  to  the  advisability  of 
establishing  by  statutory  enactment  a  fixed  rule  as  to  the  effect  of 
including  in  commercial  paper  a  provision  as  to  the  payment  of 
attorney's  fees  and  cost  of  collection,  if  the  sum  mentioned  is  not 
paid  at  maturity.  Perhaps  the  best  and  most  conclusive  argument 
in  favor  of  the  negotiability  of  an  instrument  containing  such  a 
provision  is  that  of  Mr.  Justice  McClellan  in  the  Alabama  case  of 
Montgomery  v.  Crossthwait,  an  extract  of  which  is  included  in  the 
footnote.^*     We  have   also   inserted  in  the  footnotea  a  list  of 

74.  90  Ala.  553,  24  Am.   St.  Rep.  146,  147 ;  2  Am.  &  Eng.  Bncyc.  of  Law, 

832,  12  L.  E.  A.  140.     The  following  324. 

is  an  extract  from  the  opinion  in  this  "  The    cardinal    principle    that   the 

case:  sum   to  be   paid  must  be   certain  in 

Costs  of  collection. — "  One  of  the  amount,  and  not  dependent  upon  con- 
prominent  questions  presented  by  this  tingencies,  is  fully  recognized  and  ae- 
record  is,  whether  the  stipulation  in  a  commodated  in  this  doctrine.  It  is 
promissory  note  to  pay  all  costs  of  true  the  stipulation  involves  a  con- 
collecting,  if  not  paid  at  maturity,  de-  tingency,  in  that  there  may  or  may 
stroys  its  negotiability.  Upon  no  not  be  any  costs  of  collection  to  be 
other  question  in  the  law,  perhaps,  paid,  depending  primarily  upon  fail- 
are  the  authorities  so  irreconcilably  ure  to  pay  the  note  at  maturity,  and, 
and,  at  the  same  time,  so  equally  di-  secondarily,  upon  whether  the  note 
Tided,  both  in  respect  to  the  number  should  be  paid,  even  after  dishonor, 
of  adjudged  cases  and  the  respectabil-  without  resort  to  attorneys  or  legal 
ity  of  the  courts  upon  either  hand,  proceedings.  It  is  true,  also,  that  the 
[Citing  cases  for  and  against  this  amount  of  such  costs,  if  any,  is  un- 
proposition.]  certain.     But  it  is  fully  assured  that 

"  The  question  has  never  been  deter-  no  costs  will  be  incurred  before  matu- 
mined  in  this  State.  It  was  mooted  rity;  and  no  costs  will  have  to  be 
somewhat  in  the  case  of  Hanover  paid  at  all,  unless  there  is  default  in 
Nat.  Bank  v.  Johnson,  90  Ala.  549,  the  payment  of  the  sum  promised  at 
and  dismissed  with  an  indication,  on  maturity;  and  the  paper  ceases  by 
the  part  of  the  present  writer,  un-  reason  of  that  fact  alone  to  be  a  cir- 
favorable  to  the  negotiability  of  such  culating  medium,  performing  in  a 
instruments.  Such  was  the  inclination  sense  the  functions  of  money.  So 
of  my  mind  at  that  time.  A  more  that  as  long  as  the  paper,  considered 
careful  investigation  into  the  adjudged  apart  from  the  stipulation,  would  be 
eases,  and  especially  a  more  critical  negotiable,  it  will  have  that  charac- 
consideration  of  the  reasons  upon  ter,  notwithstanding  the  stipulation, 
which  the  divergent  conclusions  of  Looked  at  in  this  way,  stipulated  at- 
other  courts  are  made  to  rest,  have  torney's  fees  and  the  costs  of  coUec- 
produced  the  contrary  conviction,  and  tion  after  maturity  stand  upon  the 
lead  me  to  adopt  the  view  first  ad-  same  footing  as  to  contingency  of  lia- 
vanced  by  the  Indiana  and  Kentucky  bility  therefor,  and  uncertainty  as  to 
courts,  and  which  has  since  received  the  amount  thereof,  as  do  protest  fees, 
the  sanction  of  all  recognized  texts  attorney's  tax  fees,  court  costs,  and 
which  discuss  the  point.  Tiedeman  on  statutory  damages,  in  the  event  a  re- 
Commercial  Paper,  §  286;  1  Randolph  sort  is  had  to  legal  remedies  to  en- 
on  Commercial  Paper,  §§  205,  206;  1  force  payment;  and  it  is  not  con- 
Daniel  on  Negotiable  Instruments,  ceivable  why  the  former  class  of 
§§  62,  62o;  Parsons  on  Notes  and  Bills,  charges   should   destroy  negotiability. 
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cases  both  for^®  and  against'^*  the  negotiability  of  such  instru- 
ments. 

while  the  latter  confessedly  do  not.  Indiana. — Stoneman  v.  Pyle,  35  Ind. 
Stoneman  v.  Pyle,  35  Ind.  103,  9  Am.  103,  9  Am.  Rep.  637 ;  Hubbard  v.  Har- 
Kep.  637;  Gaar  v.  Louisville  Banking  riman,  38  Ind.  323;  Proctor  v.  Bald- 
Co.,  11  Bush  (Ky.),  180,  21  Am.  Eep.  win,  82  Ind.  370. 

209.    The  Pennsylvania  court  has  said  Illinois. —  Dorsey  v.  Wolff,   142  111. 

that  a  '  promissory  note  is  a  courier  589,  32  N.  E.  495,  34  Am.  St.  Eep.  99, 

without    luggage,     traveling    on    the  18  L.  R.  A.  428;  Nickerson  v.  Sheldon, 

wings  of  the  wind,  and  should  not  be  33  111.  372,  85  Am.  Dec.  280. 

lumbered  up '  with  provisions  of  the  Iowa.  —  Shenandoah   Nat.    Bank   v. 

class    under    consideration.      Another  Marsh,  89  Iowa,  273,  56  N.  W.  458,  48 

high   authority    has    declared    that   a  Am.  St.  Rep.  381;  Sperry  v.  Hove,  32 

stipulation  for  attorney's  fees  is  '  not  Iowa,  184. 

luggage,  but  ballast,'  and  does  not  clog  Kansas. —  Gilmore  v.  Hirst,  56  Kan. 
the  circulation  of  the  paper,  but  fa-  626,  44  Pac.  603 ;  Seaton  v.  Scovill,  18 
cilitates  its  progress.  To  further  pur-  Kan.  433,  26  Am.  Rep.  779. 
sue  the  metaphor,  it  were,  we  think,  Kentucky. —  Gaar  v.  Louisville  Bank- 
more  apt  to  say  that  the  stipulation  is  ing  Co.,  11  Bush,  180,  21  Am.  Rep. 
neither  luggage  or  ballast,  and  neither  209. 

impedes  or  facilitates  the  flight  of  the  Louisiana. —  Dietrich   v.    Bayhi,   23 

paper  through  the  transactions  of  com-  La.  Ann.  767. 

merce,  since  all  persons  are  presumed  Mississippi. —  Clifton    v.     Bank    of 

to  deal  with  it  upon  the  assumption  Aberdeen,  75  Miss.  929,  23  South.  394. 

that  it  will  be  paid  at  maturity ;  but  Montana. —  Commerce  Bank  v.   Fu- 

is    for    the   well-being    of    the   'cour-  qua,   11   Mont.   285,   28  Pac.  291,    14 

ier,'  when  its  monetary  functions  have  L.  R.  A.  588 ;  this  case  was  held  to  be 

been  fully  discharged,  and  its  journey  modified  by  sections  3991-3997  of  the 

as    a    circulating    medium    has    been  Civil  Code,  and  that  under  such  stat- 

brought  to  an  end  by  default  in  pay-  utes  a  note   containing  a  stipulation 

ment  at  maturity."  for  the  payment  of  attorney's  fees  is 

75.  Negotiability. —  The      following  nonnegotiable ;    Stadler   v.   First  Nat. 

cases  are  cited  as  being  in  favor   of  Bank,  22  Mont.  190,  56  Pac.   Ill,  74 

the  negotiability  of  instruments  con-  Am.  St.  Rep.  582. 

taining  the  stipulation  referred  to  in  Nebraska. —  Stark  v.  Olsen,  44  Neb. 

the  text:  646,  63  N.  W.  37;  Roberts  v.  Snow,  27 

United  States. —  Wilson  Sewing  Ma-  Neb.  425,  43  N.  W.  241;  Aultman  v. 

chine  Co.  v.  Moreno,  7  Fed.  806;  How-  Stout,   15   Neb.   586,    19  .N.   W.   464; 

enstein  v.  Barnes,  Fed.  Cas.  No.  6,786,  Kemp  v.  Klaus,  8  Neb.  24;  Heard  v. 

5  Dill.   482;    Bank   of  British  North  Dubuque  County  Bank,  8  Neb.  10,  30 

America  v.  Ellis,  2  Fed.  44;  Adams  v.  Am.  Rep.  811. 

Addington,  16  Fed.  89;  Schlesinger  v.  Oregon. —  Bean  v.  Kutschan,  24  Ore. 

Arline,   31    Fed.   648 ;    Farmers'   Nat.  28,  32  Pac.  763. 

Bank  v.  Sutton  Mfg.  Co.,  52  Fed.  191,  South  Dakota. —  National   Bank  of 

3   C.  C.  A.   1,  6  U.   S.  App.  312,   17  Commerce  v.  Feeney,  9  S.  D.  550,  70 

L.  R.  A.  595.  N.  W.  874;    Chandler  v.  Kennedy,  8 

Alabama.  —  First     Nat.     Bank     v.  S.  D.  56,  65  N.  W.  439. 

Slaughter,  98  Ala.  602,  14  South.  545,  Tennessee. —  Oppenheimer   v.   Farm- 

39  Am.  St.  Rep.  88.  ers  &  Merchants'  Bank,  97  Teun.  19, 

Arkansas. — Overton  v.  Matthews,  35  36  S.  W.  705. 

Ark.  146 ;  Trader  v.  Chidester,  41  Ark.  Texas. —  Hamilton  Gin  &  Mill  Co.  v. 

242,  48  Am.  Rep.  38.  Sinker,  74  Tex.  51,  11  S.  W.  1056. 

Colorado. —  Cowing  v.  Cloud  (Ct.  of  Washington. —  Second  Nat.  Bank  v. 

App. ) ,  65  Pac.  417.  Anglin,  6  Wash.  403,  33  Pac.  1056. 

Georgia.  —  Stapleton    v.    Louisville  76.  Nonnegotiability. —  The    foUow- 

Banking  Co.,  95  Ga.  802,  23  S.  E.  81;  ing  cases  are  cited  as  being  in  favor 

Jones  V.   Crawford,    107   Ga.    318,   33  of  the  nonnegotiability  of  instruments 

S.  E.  51,  45  L.  R.  A.  105.  containing   such   stipulation: 
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§  39-  Time  of  payment. 

a.  In  general. —  An  instrunient  to  be  negotiable  must  be  pay- 
able on  demand,  or  at  a  fixed  or  determinable  future  time."  It  is 
so  universally  the  custom  in  commercial  transactions  to  particu- 
larly specify  the  day  of  payment  that  cases  involving  an  applica- 
tion of  this  rule  are  not  often  under  consideration.  There  are 
many  mercantile  customs  which  have  modified  the  extent  and  man- 
ner of  construing  and  applying  this  rule.  The  rule  in  its  original 
form  required  certainty  as  to  time  of  payment;  but  under  the 
forms  adopted  by  commercial  usage,  and  by  the  operation  of  the 
rule  that  what  can  be  made  certain  is  certain,  bills  and  notes  pay- 
able on  demand,  at  sight,  or  upon  presentment,  are  deemed  at  once 
certainly  due  when  demand  is  made,  although  no  one  can  say  with 
certainty  when  that  time  will  \>eP  But  the  failure  to  state  the 
time  when  an  instrument  is  payable  can  only  affect  its  character 


California. —  Findlay  v.  PottSj  131 
Gal.  385,  63  Pae.  694;  Adams  v.  Sea- 
man, 82  Gal.  636,  23  Pae.  53,  7  L.  E.  A. 
224;  Meyer  v.  Weber,  133  Gal.  681,  65 
Pae.  1110. 

Maine. —  Roads  v.  Webb,  91  Me.  406, 
40  Atl.  128. 

Maryland. —  Maryland  Fertilizing  & 
Mfg.  Go.  V.  Newman,  60  Md.  584,  45 
Am.  Eep.  750. 

Michigan. —  Altman  v.  Ritterahofer, 
68  Mich.  287,  36  K  W.  74,  13  Am. 
St.  Eep.  341;  Cayuga  Gounty  Nat. 
Bank  v.  Purdy,  56  Mich.  6,  22  N.  W. 
93. 

Minnesota. —  Jones  v.  Eadatz,  27 
Minn.  240,  g  N.  W.  800. 

Missouri. —  Law  v.  Grawford,  67  Mo. 
App.  150;  First  Nat.  Bank  v.  Gay,  71 
Mo.  627;  MeGoy  v.  Green,  83  Mo.  626; 
Samstag  v.  Conley,  64  Mo.  476; 
Creasy  v.  Gray,  88  Mo.  App.  454. 

North  Carolina. —  First  Nat.  Bank 
V.  Bynum,  84  N.  C.  24,  37  Am.  Eep. 
604. 

North  Dakota. —  First  Nat.  Bank  v. 
Laughlin,  4  N.  Dak.  391,  61  N.  W. 
473. 

Pennsylvania. —  Johnston  v.  Speer, 
92  Pa.  St.  227,  34  Am.  Eep.  675; 
Woods  V.  North,  84  Pa.  St.  407,  24 
Am.  Eep.  201 ;  Sweeney  v.  Thickstun, 
77  Pa.  St.  131. 

Bouth  Carolina. —  Sylvester-Bleekley 
Co.  V.  Alewine,  48  S.  C.  303,  26  S.  E. 
609. 

South  Dakota. —  Johnson  v.  Sehar, 
9  S.  Dak.  536,  70  N.  W.  874;  Chandler 


V.  Kennedy,  8  S.  Dak.  56,  65  N.  W. 
439. 

Wisconsin. — First  Nat.  Bank  v.  Lar- 
sen,  60  Wis.  206,  19  N.  W.  67,  50  Am. 
Eep.  365 ;  Peterson  v.  Stoughton  State 
Bank,  78  Wis.  113,  47  N.  W.  368; 
Morgan  v.  Edwards,  53  Wis.  599,  11 
N.  W.  21,  40  Am.  Eep.  781. 

77.  Neg.  Inst.  Law  (N.  Y.),  §  20. 
See  Appendix. 

78.  Parsons  on  Notes  and  Bills, 
p.  38 ;  Stillwell  v.  Craig,  58  Mo.  24,  30. 

Story  on  Promissory  Notes  (i  29) 
says :  "  But  there  is  a  class  of  cases 
which,  at  first  view,  seem  to  import 
that  payment  is  only  to  be  made  upon 
the  occurrence  of  events  which  may 
never  happen,  and  yet  which  are  uni- 
formly held  to  be  absolutely  payable 
at  all  events.  Thus,  if  a  note  be  made 
payable  at  sight,  or  at  ten  days 
after  sight,  or  on  ten  days  after  no- 
tice, or  on  request,  or  on  demand, 
in  all  these  and  the  like  cases  the 
note  will  be  held  valid  as  a  promissory 
note  and  payable  at  all  events,  al- 
though, in  point  of  fact,  the  payee 
may  die  without  ever  having  presented 
the  note  for  sight,  or  without  having 
given  any  notice  to,  or  made  any  re- 
quest or  demand  upon,  the  maker  for 
payment.  But  the  law,  in  all  cases 
of  this  sort,  deems  the  note  to  admit 
a  present  debt  to  be  due  to  the  payee, 
and  payable  absolutely  and  at  all 
events,  whenever  or  by  whomsoever  the 
note  is  presented  for  payment  accord- 
ing to  its  purport." 
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of  negotiability ;  it  -will  still  exist  as  a  valid  and  binding  evidence 
of  indebtedness  as  between  the  immediate  parties  thereto.''® 

b.  Payment  in  installments. —  We  have  already  seen  that  cer- 
tainty as  to  the  sum  payable  by  a  negotiable  instrument  is  not 
affected  by  the  fact  that  it  is  payable  in  installments. ®°  And  the 
fact  that  an  instrument  specifies  that  it  is  payable  at  the  call  of 
the  payee  in  installments  does  not  change  its  character  or  destroy 
its  negotiability.^^  As  for  example,  it  has'  been  held  that  a  written 
promise  to  pay  a  certain  sum  of  money  to  a  railroad  company,  or 
order,  in  such  installments  and  at  such  times  as  the  directors  of  the 
company  may,  from  time  to  time,  assess  or  require,  is  a  valid, 
negotiable  promissory  note,  being,  in  fact,  payable  on  demand,  or 
in  installments  on  demand.*^  And  where  an  instrument  contained 
a  promise  to  pay  "  seven  dollars  monthly  in  the  following  manner, 
to  wit,  seven  dollars  five  days  after  date,  and  seven  dollars  on  the 
first  of  each  succeeding  month  for  twelve  months  from  date,  for 
the  privilege  of  advertising  purposes,"  it  was'  held  to  be  a  promis- 
sory note.^* 

c.  Payable  on  demand;  statutory  provision. —  The  Negotiable 
Instruments  Law  contains  the  following: 

"An  instrument  is  payable  on  demand  : 

"  1.  Where  it  is  expressed  to  be  payable  on  demand,  or  at  sight, 
"  or  on  presentation ;  or 

"  2.  In  which  no  time  for  payment  is  expressed. 

"  Where  an  instrument  is  issued,  accepted  or  indorsed  when 

79.  Huabrook  v.  Wilder,  1  Pin.  thority  the  ease  of  Goshen  Turnpike 
(Wis.)  643;  Francis  v.  Castleman,  4  Co.  v.  Hurtin,  9  Johns.  (N.  Y.)  217, 
Bibb  (Ky.),  282;  Russell  v.  Whipple,  and  said:  "The  promise  there  was  to 
2  Cow.  (N.  Y.)  436;  Mitchell  v.  Cul-  pay  the  company  $125  for  five  shares 
ver,  7  Cow.   (N.  Y.)   336.  of  the  capital   stock  of   the  corpora- 

In  the  case  of  Brooks  v.  Hargreaves,  tion,  in  such  manner  and  proportion 

21    Mich.   254,   it  was   in   effect   held  and  at   such   time   and   place   as   the 

that  an  obligation  payable  in  money,  president,     directors,     and     company 

the  time  of  which  cannot  be  made  eer-  should  from  time  to  time  require.     It 

tain  by  any  attainable  means,  is  not  was  held   that   the  note  was   a  good 

a  negotiable  promissory  note.  promissory  note  within  the  statute,  the 

80.  See  §  38   (d),  ante,  p.  199.  statute   there,  relative  to   promissory 

81.  Van  Buskirk  v.  Day,  32  111.  260.  notes,  being  the  same  in  substance  as 

82.  White  v.  Smith,  77  111.  351,  20  that  of  3  &  4  Anne;  that  the  note 
Am.  Rep.  251.  In  this  case  the  note  was  payable  absolutely,  and  not  de- 
was  in  the  following  form:  "For  pending  on  aiiy  contingency;  that  It 
value  received,  I  promise  to  pay  to  the  was  in  effect  payable  on  demand."  See 
Monticello  Railroad  Co.,  or  order,  the  also  Stillwell  v.  Craig,  58  Mo.  24; 
sum  of  fifty  dollars,  to  be  paid  in  such  Wright  v.  Irwin,  33  Mich.  32. 
installments  and  at  such  times  as  the  83.  Chase  v.  Behrman,  10  Daly 
directors  may  from  time  to  time  assess  (N.  Y.),  344;  Chase  v.  Senn,  13  N.  Y, 
or  require."    The  court  cited  as  an  au-  Supp.  266. 
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"  overdue,  it  is,  as  regards  the  person  so  issuing,  accepting  or  in- 
"  dorsing  it,  payable  on  demand."  ^ 

The  expressions  "  at  sight "  or  "  on  presentation  "  are  synony- 
mous with  the  expression  "  on  demand."  It  has  been  held  in  Eng- 
land that  the  expression  "  after  sight,"  in  a  bill  of  exchange,  means 
after  acceptance  or  protest  for  nonacceptance,  and  not  after  a  mere 
private  exhibition  to  the  drawee,  because  the  "  sight "  must  appear 
in  a  legal  way.^®  But  if  a  note  is  made  payable  "  after  sight," 
the  expression  merely  imports  that  payment  is  not  to  be  demanded 
until  it  has  been  again  exhibited  to  the  maker.*® 

d.  Instruments  expressing  no  time  for  paym,ent. —  An  instru- 
ment in  which  no  timiO  for  payment  is  specified  is,  according  to  all 
authorities,  independent  of  the  statute,  payable  forthwith.*^     The 


84.  Neg.  Inst.  L.  (N.  Y.),  §  26. 
For  the  same  section  in  the  statutes 
of  other  States  see  Appendix.  The 
English  Bills  of  Exchange  Act,  1882 
(§  10),  contains  a  provision  from 
which  this  section  was  probably  de- 
rived.    See  Appendix. 

Note  payable  when  payor  and  payee 
mutually  agree. —  In  the  case  of  Page 
V.  Cook,  164  Mass.  116,  41  N.  E.  115, 
a  promissory  note  in  the  following 
form  was  under  consideration: 

"  $500. 

"  Boston,  Mass.,  May  1,  1891. 
"  On  demand  after  date,  I  promise 
to  pay  to  the  order  of  H.  B.  P.  five 
hundred  dollars,  payable  when  payor 
and  payee  mutually  agree.  Value  re- 
ceived. (Signed) 

"Gbace  V.  Cook." 

It  was  held  that  the  words  "  when 
payor  and  payee  mutually  agree  "  are 
to  be  construed  as  meaning  that  it  is 
payable  on  demand  when  and  after 
the  payor  ought  reasonably  to  have 
agreed.  The  court  said :  "  The  prom- 
ise to  pay  is  absolute.  It  is  only  the 
time  of  payment  which  is  left  to  future 
agreement.  Evidently  it  is  expected 
from  the  tenor  of  the  note  that  the  par- 
ties will  agree,  and  that  the  time.will 
be  fixed  and  that  the  note  will  be 
paid.  But  no  time  is  fixed  within 
which  the  agreement  is  to  be  made. 
The  law  would,  therefore,  imply  a  rea- 
sonable time.  Besides  it  is  the  pay- 
ment, not  the  nonpayment,  of  the  note 
for  which  the  parties  are  providing. 
If  the  payor  does  not,  within  a  rea- 
sonable time,  agree  when  the  note  shall 


be  paid,  there  is  nothing  unjust  nor 
at  variance  with  the  real  meaning  of 
the  contract  in  holding  that  the  payee 
may  thereupon  demand  payment,  and 
if  the  note  is  not  paid,  proceed  to 
collect  it." 

85.  Campbell  v.  Erench,  6  T.  E. 
(Eng.)   212. 

86.  Holmes  v.  Kerrison,  2  Taunt. 
(Eng.)  323;  Sturdy  v.  Henderson,  4 
B.  &  Aid.  (Eng.)  592;  Sutton  v. 
Toomer,  7  B.  &  C.  (Eng.)  416.  It 
has  also  been  held  in  this  country 
that  the  provision  in  the  bill  making 
it  payable  five  days  after  sight  means 
five  days  after  acceptance,  and  not  five 
days  after  presentment  for  acceptance. 
Mitchell  V.  De  Grand,  Fed.  Cas.  No. 
9,661,  1  Mason,  176. 

87.  California. —  Keyes  v.  Fenster- 
maker,  24  Gal.  329. 

Georgia. —  Freeman  v.  Ross,  15  6a. 
252. 

Indiana. —  Osborne  v.  Fulton,  3 
Blackf.  233. 

Iowa. —  Green  v.  Drebilbis,  1  G. 
Greene,  552. 

Kentucky. —  Payne  v.  Mattox,  1 
Bibb,  164;  Kendal  v.  Talbott,  1  A.  K. 
Marsh.  321. 

Louisiana. — Burthe  v.  Donaldson,  15 
La.  382. 

Maine. —  Shirley  v.  Todd,  9  Me.  83 ; 
Porter  v.  Porter,  51  Me.  376. 

Minnesota. —  Mitchell  v.  Easton,  37 
Minn.  335,  33  N.  W.  910. 

Missouri. — St.  Charles  Bank  v.  Hunt, 
25  Mo.  App.  170. 

New  York. —  Wheeler  v.  Warner,  47 
N.  Y.  519,  7  Am.  Rep.  478;  Cornell  v. 
Moulton,  3  Den.   12;  Gaylord  v.  Van' 
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principle  that  an  instrument  which  does  not  specify  the  time  of 
payment  is  payable  immediately,  is  not  affected  by  a  provision 
therein  for  payment  of  interest  at  a  certain  rate,  after  a  certain 
event,  and  making  the  instrument  due  and  collectible  in  case  of  a 
default  in  the  payment  of  such  interest.^*  Certificates  of  de- 
posit,*" checks,^"  and  due  bills,"^  when  issued  in  the  usual  form, 

Loan,  15  Wend.  308;  Herrick  v.  Ben-  Skeen,  61  Kan.  526,  60  Pae.   327,  78 

nett,  8  Johns.  374.  Am.  St.  Rep.  337 ;  Wilson  v.  Campbell, 

Oregon. —  Dodd  v.  Denny,  6  Ore.  157.  110  Mich.  580,  68  N.  W.  278;   Hope 

Pennsylvania. —  Messmore  v.  Morri-  v.  Barker,  112  Mo.  338,  20  S.  W.  567, 

son,  172  Pa.  St.  300,  34  Atl.  450;  Hall  34  Am.  St.  Rep.  387;  Jones  v.  Brown, 

V.  Toby,  110  Pa.  St.  318,  1  Atl.  369.  11  Ohio  St.  601. 

Texas. —  Chambers  v.  Hill,  26  Tex.  89.  Mitchell   v.    Wilkins,    37    Minn. 

472;  Salinas  V.  Wright,  11  Tex.  572.  335,  33  N.  W.  910. 

88.  Instrument   due   on   default   of  Certificates  of  deposit. —  In  Massa- 

payment    of    interest. —  In    the    case  chuaetts,  however,  a  certificate  of  de- 

of    Roberta    v.    Snow,    27    Neb.    45,  poait,  not  deaignating  a  time  of  pay- 

43    N.  W.    241,   the   instrument   waa  ment,  but   payable   on  return   of  the 

in  the   following   form :      "  For   value  certificate,  waa  held  not  to  be  a  promis- 

reeeived,    I    hereby    promise    to    pay  sory  note  payable  on  demand.'    Shuts 

A.    B.,   or   order,   $400,   with   10   per  v.  Pacific  Nat.  Bank,  136  Mass.  487. 

cent     interest    per     annum,     payable  The   only    conflict   of   authority    in 

semi-annually  in  advance,  in  default  of  respect  to   such   certificates   is   as   to 

prompt   payment   of   the   interest   for  whether   or   not   they   are    negotiable 

thirty  days  after  it  ia  due,  then  thia  promiasory  notes.     The  preponderance 

note,  principal  and  intereat,  shall  be  of  authority  is  in  favor  of  the  doctrine 

due  and  collectable,   without  defalca-  that  they  are  to  be  treated  as  promis- 

tion  or  discount,  together  with  an  at-  sory  notes.     The  following  eases  may 

torney  fee  of  10  per  cent  for  collec-  be  cited  aa   upholding  this  doctrine: 

tion,    signed,    B.    L.    S."      The    court  Miller  v.  Austin,  54  U.  S.  218,  14  L. 

said:     "If  it  cannot  be  treated  as  a  Ed.  119;  Renfro  v.  M.  &  M.  Bank,  83 

promissory  note,  payable  upon  demand,  Ala.  425,   3   South.  776;    Brummagin 

then  the  only  event  which  could  occur  v.  Tallant,  29  Cal.  503,  89  Am.  Dec. 

by  which  the  note  could  be  made  to  61;    Auten   v.    Crahan,    81    111.   App. 

mature,  according  to  its  own  language,  502 ;  Kirkwood  v.  Bank,  40  Neb.  484, 

would  be  a  default  for  thirty  days  in  58  N.  W.  1016,  24  L.  R.  A.  444;  Pardee 

the  payment  of  the  semi-annual  inter-  v.  Fish,  60  N.  Y.  265 ;  Frank  v.  Weasels, 

est;  and  if  such  default  should  never  64  id.  155;  Curran  v.  Witter,  68  Wis. 

be  made  the  note  would  never  mature,  16,  31  N.  W.  705,  60  Am.  Rep.  827. 

and,  therefore,  could  never  be  collected  The  following  cases  support  the  doc- 

except  by  the   voluntary  payment  of  trine  that  such  certificates  of  deposit, 

the  maker.    This  evidently  was  not  the  unless  otherwise  specified,  are  payable 

intention  of  the  parties  to  the  instru-  on   demand:      Tripp   v.   Curtenius,   36 

ment."      See   also   in   this   connection  Mich.  494,  24  Am.  Rep.  610;  Beardsley 

Holmes  v.  West,  17  Cal.  623;  Meador  v.  Webber,  104  Mich.  88,  62  N.  W.  173; 

V.  Dollar  Sav.  Bank,  56  Ga.  605 ;  Hun-  Hunt  v.  Devine,  37  111.  137 ;  Lynch  v. 

ter  V.   Clarke,  184  111.   158,  56  N.  E.  Goldsmith,  64  Ga.  42. 

297;    First    Nat.    Bank   v.    Price,    52  90.  A  check  is  always  payable  on 

Iowa,    570,    3    N.    W.    639 ;    Clark   v.  presentation  and  demand.    Morrison  v. 

91.  Due  bills. —  In  the  case  of  Sack-  of  Smith  v.  Allen,  5  Day  (Conn.),  337, 

ett  v.  Spenser,  29  Barb.   (N.  Y.)   180,  where  the  defendant  stated  in  writing 

an  instrument  in  the  following  form:  that  there  was  due  to  the  plaintiff  a 

"  Due  A.  Y.,  or  bearer,  $340,  for  value  certain  sum,  the  instrument  was  held 

received,  with  interest,  at   Leicester's  to  import  an  expreas  promise  to  pay 

ofiice,   in   Rochester.     Dated,    October  on  demand.     See  also  Lee  v.  Balcome, 

4,  1851.     (Signed)   S.  S.,"  was  held  to  9    Colo.    216,    11    Pae.    74;    Huyck   v. 

be  payable  immediately.     In  the  case  Meador,  24  Ark.  191. 
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and  specifying  no  time  of  payment,  are  due  from  the  date  thereof, 
and  are  payable  on  demand. 

A  note  given  to  an  insurance  company,  in  terms  payable  in  such 
portions  and  at  such  times  as  the  directors  may  require,  is  con- 
strued to  be,  in  l^al  effect,  payable  on  demand  ;*^  the  same  is  true 
where  a  note  is  made  payable  at  the  maker's  convenience,  he  to  be 
the  sole  judge  of  such  convenience.®^ 

e.  Instruments  indorsed  when  overdue. —  It  is  generally  con- 
ceded by  the  authorities  that  where  there  is  an  indorsement  after 
maturity,  a  note  or  bill,  as  to  the  indorser,  becomes  payable  within 
a  reasonitble  time  upon  demand.®*  And  while  a  demand  is  neces- 
sary in  such  cases,  it  has  been  held  that  where  a  note  waa  protested 
and  afterward  sold  by  the  indorsers,  without  erasing  their  indorse- 
ment, they  will  be  held  responsible  for  the  payment  of  the  same 
without  further  notice.*® 

f.  What  constitutes  determinable  future  time;  statutory  fro- 
vision. —  The  Negotiable  Instruments  Law  contains  the  following 

Bailey,  5  OMo  St.   13,  64  Am.   Dec.  92.  Howlands  v.  Edmunds,  24  N.  Y. 

632.  307;  Colgate  v.  Buckingliam,  39  Barb. 

Distinction  between  cbeck  and  bill  (N.  Y.)  177. 

of  exchange. —  In  the  case  of  Bull  v.  93.  Smithers  v.  Junker,  41  Fed.  101. 

Bank,   123  U.  S.   105,   8   Sup.   Ct.   62,  94.  Leavitt  v.  Putnam,  3  N.  Y.  494. 

Judge  Field  said:     "  When  an  instru-  95.  St.  .John  v.  Roberts,  31  N.  Y.  441. 

ment  is  drawn  upon  a  bank  or  a  person  Presentment     where     overdue     bill 

engaged  in  the  banking  business  and  or    note    is    accepted    or    indorsed.— 

merely  directs  the  payment  to  a  party  ^he  English   Bills    of   Exchange   Act, 

of  a  specified  sum  of  money,  which  is  i882  (§  10  [2]),  provides  that  "  Where 

at  the  time  on  deposit  with  the  drawee,  ^  bill  is  accepted  or  indorsed  when  it 

without  designating  a  future  day  of  jg  overdue,  it  shall,  as  regards  the  ac- 

payment,   ,  the    instrument    is    to    be  ^     tor  who  so  accepts,  or  any  indorser 

treated  as  a  check      The  chief  points  ^^„  ^^  indorses  it,  be  deemed  a  bill 

of  diflFerence  are   that  a   check  is  al-  i^j^  ^  demand." 

ways  drawn  on  a  bank  or  bai^s;  no  *-  Chalmers,  commenting  on  this  pro- 

days  of  grace  are  allowed;  the  drawer  .  .                      u-a  t        5u-           ^_;     i 

is  not  discharged  by  the  laches  of  the  Y}''^'    ^^l'  ^      before  this  enactment 

T.1J      •_             i-.-i*                   i  the  English  law  on  the  subiect  dealt 

holder  m  presenting  it  for  payment  un-  -^.t.                          i.              i,  j.   .j.   i.  j 

leas  he  can  show  he  has  sustained  ^  '  i.T/  ^^7^.  °^f  Tj  of*.  '*  .1^^ 
some  injury  by  the  default;  it  is  not  ^t«°  ^^^^'^  ^^^  V°i*^^  /*%*f  ^^^^ 
due  until  payment  is  demanded,"  etc.  f^^f  \^>'^.  ^^^  indorsed  after  ma- 
See  also  Exchange  Bank  of  Wheeling  t^^t^'.  ^^^  mdorser  was  entitled  to 
V.  Sutton  Bank,  78  Md.  577,  28  Atl.  '^^^^  i*  presented  for  payment,  and 
563,  23  L.  R.  A.  173;  Smith  v.  Janes,  *«  receive  notice  of  dishonor  in  the 
20  Wend.  (N.  Y.)  192,  32  Am.  Dec.  *^^°t  <>*  nonpayment,  within  a  reason- 
527 ;  Barker  v.  Anderson,  21  Wend.  ^^^^  *^™e  "  Citing  Patterson  v.  Todd, 
(N.  Y.)  372;  Chapman  v.  White,  6  18  Pa.  St.  433;  EsseBlow  v.  Dillenback, 
N.  Y.  412,  57  Am.  Dec.  464;  Bowen  22  Hun  (K  Y.),  23. 
V.  Newell,  8  N.  Y.  190;  Salt  Springs  "Aliter,  if  an  indorser  took  up  a  dis- 
Bank  v.  Syracuse  Sav.  Inst.,  62  Barb,  honored  bill,  and  reissued  it  on  his 
(N.  Y.)   101.  original  indoi-sement,   for  his  liability 

The  English  Bills  of  Exchange  Act  was  then  already  fixed  (Citing  St. 
(§  73)  defines  a  check  as  a  bill  of  ex-  John  v.  Roberts,  31  N.  Y.  441).  The 
change  drawn  on  a  banker  and  pay-  present  clause  of  the  above  section 
able  on  demand.  gives  effect  to  the  American  rule." 
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provision,^"  declaratory,  for  the  most  part,  of  tlie  common  law,  and 
apparently  derived  from  a  similar  provision  contained  in  the  Eng- 
lish Bills  of  Exchange  Act  of  1882,^  with  the  exception  of  subdi- 
vision 2,  which  is  not  contained  in  that  act : 

"An  instrument  is  payable  at  a  determinable  future  time, 
"  within  the  meaning  of  this  act,  which  is  expressed  to  be  payable : 

"  1.  At  a  fixed  period  after  date  or  sight;  or 

"  2.  On  or  before  a  fixed  or  determinable  future  time  specified 
"  therein ;  or 

"  3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified 
"  event,  which  is  certain  to  happen,  though  the  time  of  happening 
"  be  uncertain. 

"An  instrument  payable  upon  a  contingency  is  not  negotiable, 
"  and  the  happening  of  the  event  does  not  cure  the  defect." 

g.  Instrument  payable  at  fixed  period  after  date  or  sight. — 
Nearly  all  negotiable  instruments  are  made  payable  at  a  fixed 
period  after  date  or  sight.  Mr.  Byles®*  has  said :  "  The  expres- 
sion '  after  sight,'  on  a  bill  of  exchange,  means  after  acceptance, 
or  protest  for  nonacceptance,  and  not  after  a  mere  private  exhibi- 
tion to  the  drawee,  for  the  sight  must  appear  in  a  legal  way.  But 
if  a  note  is  made  '  after  sight,'  the  expression  merely  imports  that 
payment  is  not  to  be  demanded  till  it  has  been  again  exhibited  to 
the  maker;  for  a  note  being  incapable  of  acceptance,  the  word 
*  sight '  must,  on  a  note,  bear  a  different  meaning  from  the  same 
word  on  a  bill."  It  has  been  held  in  an  interesting  and  well-con- 
sidered Illinois  case  that  a  note  in  which  the  parties  had  inserted 
a  specific  date  of  payment  and  had  also  specified  in  detail  an 
executory  consideration  which  might  never  be  performed  was  a 
negotiable  promissory  note.^ 

96.  Neg.  Inst.  Law  (N.  Y.),  §  23.  &  Sav.  Bank,  131  111.  569,  23  N.  E. 
See  Appendix  for  same  section  of  stat-  417,  19  Am.  St.  Rep.  51,  in  which  the 
utes  of  other  States.  As  to  construe-  facts  were  as  follows:  The  note  was 
tion  of  this  section  see  Third  Nat.  given  by  Siegel,  Cooper  &  Co.,  in  form 
Bank  v.  Spring,  28  Misc.    (N.  Y.)   9,  following: 

59  N.  Y.  Supp.  794,  where  it  was  held  „              Chicago,  March  5,  1887. 

that  the  section  did  not  apply  to   a  uX      -r  ,      ,     ,nni                     .        . 

conditional  sale  note.  0?,  ^^^^  ,\,    1887,   we   promise   to 

97.  English  Bills  of  Exchange  Act,  P^^^  ^-  Dflziel  or  order,  the  sum  of 
1882    §   11  three  hundred  dollars,  for  the  privilege 

98.  Byle's  on  Bills  (16th  ed.),  p.  91,  <>*  one  framed  advertising  sign,  size 
citing  Campbell  v.  French,  6  T.  R.  ^  inches,  one  end  of  each  of 
(Eng.)  212.  °^^  hundred  and  fifty-nine  street  cars 

99.  Fixed  date  of  payment  as  af-  of  ^^^  North  Chicago  City  Railway 
fected  by  executory  consideiation,  etc.  Company,  for  a  term  of  three  months 
—  The  case  referred  to  in  the  text  is  from  May  15,  1887. 

Siegel,  Cooper  &  Co.  v.  Chicago  Trust  "(Signed)        Siegel,  Coopee  &  Co." 
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h.  In&lrument  payable  on  or  before  a  certain  date. —  Where  an 
instrument  is  payable  at  the  option  of  the  maker  or  acceptor  on  or 
before  a  certain  date  it  is  quite  uniformly  regarded  as  negotiable, 

This  note  was  indorsed  by  Dalziel,  bility,  unless  it  appears,  through  the 
the  payee,  to  the  Chicago  Trust  and  recital,  that  it  qualifies  the  promise 
Savings  Bank,  for  value,  on  the  day  of  to  pay,  and  renders  it  conditional  or 
its  execution.  It  appeared  that  before  uncertain,  either  as  to  the  time  of  pay- 
the  time  when  the  privilege  of  adver-  ment  or  the  sum  to  be  paid.  Daniel 
tisiug  was  to  commence,  Dalziel  for-  on  Negotiable  Instruments,  §§  790- 
feited  any  right  to  use  the  cars  in  the  797;  Davis  v.  McCready,  17  N.  Y.  230, 
manner  indicated,  and  the  privilege  70  Am.  Dec.  461;  State  Nat.  Bank 
specified  was  never  furnished  appel-  v.  Caaon,  39  La.  Ann.  865;  Goodloe  v. 
lants.  Upon  the  trial  it  was  insisted  Taylor,  13  N.  C.  458;  Stevens  v.  Blunt, 
that  the  instrument  was  a  simple  con-  7  Mass.  240.  *  *  * 
tract  only  and  that  failure  of  con-  "  The  doctrine  of  those  eases,  where 
sideration  was  available,  therefore,  there  are  both  a  certain  day  of  pay- 
against  the  indorsee  of  the  paper  for  ment  and  one  more  or  less  contingent, 
value  and  before  due.  The  court,  how-  need  not  be  here  invoked;  for  the  time 
ever,  held  that  the  note  was  negotiable,  of  payment  in  the  instrument  under 
and  being  payable  on  a  specific  date  consideration  is  not  made  to  depend 
and  in  the  hands  of  an  innocent  party  upon  the  happening  or  not  happening 
for  value  could  be  recovered  upon,  of  any  event,  but  is  specific  and  certain. 
The  Supreme  Court  affirmed  the  judg-  and  must  occur  by  the  eifflux  of  time, 
ment.     We  have  deemed  it  important  alone. 

in  this  connection  to  give  the  following  "  If  it  be  conceded,  as  it  must,  that 
extracts  from  the  opinion  of  the  court  a  condition  inserted  in  a  promissory 
in  that  case:  note,  postponing  the  day  of  payment 

"  It  is  not  contended  that  the  in-  until  the  happening  of  some  uncertain 
dorsee  had  any  other  notice  than  that  or  contingent  event,  will  destroy  its 
contained  in  the  instrument  itself,  and  negotiability,  and  render  the  instru- 
it  is  apparent  that  at  the  time  of  its  ment  a  mere  agreement,  yet  under  the 
indorsement,  which  was  the  day  of  its  authorities,  if  by  the  instrument  the 
execution,  no  right  to  the  consideration  maker  promises  to  pay  a  sum  certain 
had  accrued  to  the  makers.  It  is  a  at  a  day  certain  to  a  certain  person 
promise  to  pay  a  certain  sum  of  money  or  his  order,  such  instrument  must  be 
at  a  day  certain,  for  a  consideration  regarded  as  negotiable,  although  it 
thereafter  to  be  rendered,  and  depends  also  contains  a  recital  of  the  considera- 
for  its  validity  upon  the  implied  prom-  tion  upon  which  it  is  based,  and  al- 
ise  of  the  payee  to  furnish  the  con-  though  it  further  appear  that  such 
sideration  at  the  time  and  in  the  man-  consideration,  if  executory,  may  not 
ner  stipulated;  that  is,  it  is  a  promise  have  been  performed.  Here  the  money 
to  pay  a  sum  certain  on  a  particular  was  payable,  absolutely,  on  the  first 
day  in  consideration  of  the  promise  of  day  of  July,  1887,  a  time  when  the 
the  payee  to  do  and  perform  on  his  contract  for  the  advertising  could  not 
part.  A  promise  is  a  valuable  con-  have  been  completed.  If  the  instru- 
sideration  for  a  promise.  ment   had   remained   the   property   of 

"  But  the  question  remains,  whether  the  payee,  and  upon  its  maturity  and 
the  statement  or  the  recital  of  the  performance  to  that  time,  suit  had 
consideration  on  the  face  of  the  instru-  been  brought,  it  is  clear  that  no  plea 
ment  impairs  its  negotiability,  and  in  of  partial  failure  of  consideration  could 
this  instance  amounts  to  a  condition  have  been  sustained,  for  the  reason 
precedent.  The  mere  fact  that  the  con-  that  the  entire  term  had  not  then  ex- 
.sideration  for  which  a  note  is  given  pired.  No  analysis  of  the  instrument 
is  recited  in  it,  although  it  may  ap-  itself  is  necessary.  The  most  careful 
pear  thereby  that  it  was  given  for  or  examination  of  it  will  fail  to  disclose 
in  consideration  of  an  executory  con-  a,  condition  precedent  to  the  payment 
tract  or  promise  on  the  part  of  the  of  the  money  at  the  time  stipulated, 
payee,   will    not   destroy   its   negotia-  Nor  is  there  anything  in  the  recital  of 
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because  payment  thereof  cannot  be  compelled  before  the  date  of 
maturity,  and,  therefore,  there  is  nothing  uncertain  as  to  the  date 
of  payment,  as  far  as  the  liability  of  the  indorser  or  drawer  is  con- 

the  consideration  to  put  the  indorsee  "  On  account  of  contract  when  com- 

upon  inquiry  at  the  time  the  indorse-  pleted  and  satisfactory, 

ment  was  made.     Indeed,  it  is  clear  "  Guy  &  Amebt. 

that  at  the  time  no  inquiry  would  have  "  To  Rev.   Father  DbttmgoolEj   No.  2 

led  to  notice  that  Dalziel  would  fail  to  Lafayette  Place." 

comply  with  his  contract  on  the  15th  ^his  order  was  accepted  by  the  de- 

«f  May  thereafter   when  the  term  was  jgjj^^^t    ^      writing    upon    the    face 

to   commence.     AH   that   the   recitals  ^^^^^^^    "Accepted,"    and    subscribing 

would   give   notice   of   was,   that   the  ^j^  „^^  thereto.     On  the  day  of  its 

note  was  given  in  consideration  of  an  ^^^^  ^    ^  ^    indorsed  and  delivered 

agreement   on  the  part  of  the  payee  ^.j^^  ^^^^  ^^^^  ^^  plaintiff,  the   order 

that    the    privilege    of    advertisement  ^^^^    ^^   ^^^   expiration    of    the    time 

named    should    be    enjoyed    by     the  jfl^^  thereinf  to  wit,  12th  of  Sep- 

makers  for  three  months  from  May  15,  ^^^       ^^^^    presented  to  the  defend- 

1887.      Giving    to    the    language    em-  ^^^  ^^^  payment,  which  was  refused, 

ployed   Its  broadest  possible  meaning,  ^^^  ^^^  ^^^jon  was  brought  to  recover 

it  cannot  be  construed  as  notice  to  the  ^y^^  ^^^^^^  payable.     The  defense  re- 

mdorsee  of  the  future  breach   of  the  jj^              was  that  the  work  which 

contract  by  Dalziel.    The  presumption  (j_  ^  /  contracted  with  the  defendant 

of   law   would   be,   that  the   contract  j.„j„,„„„ j-f„n„ *„.™,  ,i     „j  it,  j. 

would  be   carried  out  in  good   faith,  t?^^,^    t^^^'^^!^  ^^^^  fTf  nrti 

J     ,,  -n       .•  J.  t       '  tnereiore,   the   money  upon  tne   order 

and  the  consideration  performed  as  ^^  ^^^^  therefore,  become  due  and 
stipulated.    The  makers  had  put  their  ^le.     Upon  this  ground   plaintiff 

promissory  note  into  the  hands  of  Dal-  ^/^   nonsuited    at   the   trial.      While 

ziel   upon   an  expressed   consideration  j.-u     n       j.      «    a         i     i,  u  1.1.  • 

which  they  were  thereafter  to  receive,  ^^^'  ^°"'"*   f   fPPeals   held   on   this 

and  for  the  performance  of  which  they  g"^""""^  .  *'?*  *\«  /,T!^'\  T^  T 
.J  „/,         ,  .,  ,■'    proper,  it  did  not  hold  that  the  order 

had  seen  fit  to  rely  upon  the  under-  i^„„^_'+  „  u;,,  .f  exchange  exureaslv 
taking  of  Dalziel    and  we  are  aware  ^-^-^  ^^"^f^^^^   days  ThetSr'tt 

tz:X7ztt,^z'Ze'''^,'li  H^t  ^''  '"^'"'^^ "'  ""*•  '''^ 

fore  the  time  of  performance  was  to      « Ti  j  i,     j  i,  j.      i. 

r,„„;„    „i i,i„  i,;j.i, (.;„„  J.L,  j.  it.  It  was  drawu  by  the   contractors 

begin,  chargeable  with  notice  that  the    .      +,    .  order    and  accented   bv 

promise  upon  which  the  makers  relied   r?  ^^^V  °^  ?,  f  acceptea   by 

'^.j        f,.,i        J  .         J     the  defendant  before  any  work  under 

would  not  be  kept  and  performed,  ^he  contract  had  been  done.  It  is 
Wade   on   Notice,    §    94a;    Loomis   v.  -4.  i,  wj.     ii,  i.  1.     • 

Mowry,  8  Hun  (k  Y.),  312;  Davis  v.  STd  toTccWhe^ord  ?  and  oblU?^ 
McCready,  17  N.  Y.  230,  92  Am.  Dec.  SseVabsoTu'tel^to  pay  the  coS 

ml     ,          .                 1      ij  X.        11  J.  J  price,  whether  the  work  was  performed 

The  foregoing  case  should  be  collated  '^         j.     tj.           j.i.      1         ■  f    i-         * 

„..,     Ti          T3     1          T^              1      i^n  or  not.    It  was  the  clear  intention  of 

with    Home   Bank   v.    Drumgoole,    109  4..             j.-        ..    j.   4.1.                            -j:  j 

-NT   -vr    no    ii;  XT    TTi   TAT     T    ii,  i  t™  partiBs  that  the  money   specified 

N.  Y    63,  1.5  N.  E.  747.    In  that  case  -^  ^he  order  should  be  paid  when  the 

■ti,  T  °I  f  I  f  f  "'^y.  <=°"t>^f  ^t'^'i  contract  was  completely  performed, 
with  the  defendant  to  make  put  up,  ^„^  ^^^  ^^^  ^J  ^  Iccipting  the 
complete,  and  paint  a  wire  fence  for  ^^^^^  ^j^^  defendant  became  obli|ated 
the  price  of  $1,150.    This  contract  was   ^^  j^  ^^     according  to  its  tenor 

entered  into  m  writing  on  the  24th  of  and  effect,  and  he  was  not,  therefore, 
^^ll'  n    1-   A  °.  tl  "^  f"'j'    obligated  to  pay  prior  to  the  perform! 

1883  G.  &  A.  drew  upon  the  defend-  anee  and  completion  of  the  contract, 
ant  the  following  order:  j^  j^  ^^j^.^  ^^^^  ^.j^^^  ^j^^  specification 

"  $1,150.  of  forty  days  after  date  as  the  time  for 

"  New  Yoek,  July  31,  18S3.        payment  of  the   order  produces  some 

"  Forty  days  after  date  pay  to  the  doubt  and  confusion.  But  the  time 
order  of  Guy  &  Amery,  eleven  hundred  was  probably  inserted  with  the  ex- 
and  fifty  dollars,  and  charge  the  same  pectation  that  the  contract  would  be 
to  account  of  contract.  performed,    as    it    could    have    been. 
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cerned.^  But  if  the  note  or  bill  is  payable  before  maturity  at  the 
option  of  the  payee  or  holder  it  becomes  uncertain  as  to  the  time  of 
payment  and  is,  therefore,  nonnegotiable.*     And  in  Massachusetts, 

within  that  time,  so  that  the  money  297;  "Gill  v.  First  Nat.  Bank  (Tex. 
should  not,  in  any  event,  be  payable  in  Civ.  App.),  47  S.  W.  751. 
a  shorter  time.  It  is  difficult  to  give  In  the  case  of  First  Nat.  Bank  v. 
any  proper  meaning  to  the  words  '  on  Skeen,  supra,  a  note  payable  "  on  or 
account  of  contract  when  completed,'  before"  a  certain  day  was  under  con- 
if  the  amount  was  to  be  absolutely  sideration.  The  court,  after  consider- 
payable  at  the  end  of  forty  days,  ing  the  object  and  purposes  of  bills  of 
whether  the  contract  was  then  com-  exchange  and  the  rules  relating  to 
pleted  or  not."  their  use,  said :     "  Having  in  view  the 

This  case,  however,  is  clearly  dis-  reasons  upon  which  these  rules  are 
tinguishable  from  Siegel  v.  Chicago,  founded,  it  seems  obvious  that  a  cer- 
etc,  Banlc,  supra,  because  in  the  New  tainty  of  ultimate  payment  should 
York  case,  reading  the  tenns  of  the  not  be  considered  impaired  by  the 
whole  contract  together,  it  seems  to  intervention  of  an  option  in  favor  of 
be  clear  that  there  was  no  intention  the  maker  to  discharge  his  obligation 
to  pay  until  the  work  had  been  fully  at  an  earlier  time.  The  paper  still 
performed.  In  this  respect  it  differs  i-etains  a  fixed  date  when  the  promise 
widely  from  the  Illinois  case.  to  pay  must  be  performed.     It  is  no 

1.  Payments  "  on  or  before." —  It  more  uncertain  for  practical  purposes 
was  held  in  the  case  of  Mattison  v.  than  a  bill  drawn,  for  example  "  at 
Marks,  31  Mich.  421,  18  Am.  Kep.  sight,"  or  '•  on  demand,"  neither  of 
197,  that  a  promise  "  to  pay  on  or  which  phrases  has  ever  been  held  to 
before  "  a  day  named  states  the  time  diminish  negotiability.  Yet,  with  re- 
fer payment  with  sufficient  certainty  gard  to  bills  so  drawn,  the  holder  ex- 
for  the  purpose  of  a  promissory  note,  ercises  the  unquestioned  option  of 
A  note  so  drawn  is  due  on  the  day  fixing  the  time  when  the  direction  to 
named  and  not  before,  and  the  maker  pay  becomes  absolute." 
may  pay  it  sooner,  but  this  would  only  2.  Payments  before  maturity  at  op- 
be  a  payment  in  advance  of  his  legal  tion  of  holder. —  The  rule  as  expressed 
liability.  in   the   text  is    accepted   as   true   by 

A  promissory  note  wherein  the  the  majority  of  the  cases.  First  Nat. 
maker  promises  to  pay  a  certain  sum  Bank  v.  Bynum,  84  N.  C.  24,  37 
"six  months  after  date  or  before,  if  Am.  Rep.  604;  Carrol  County  Sav. 
made  out  of  the  sale  of"  an  article  Bank  v.  Strother,  28  S.  C.  504,  63 
therein  named,  is  absolute  at  the  ex-  S.  E.  313;  Morgan  v.  Edwards,  53 
piration  of  the  six  months  whether  Wis.  599,  11  N.  W.  21,  40  Am.  Hep. 
the  amount  has  been  made  by   such   781. 

sale  or  not.  Walker  v.  Woolen,  54  In  the  case  of  Mahoney  v.  Fitzpat- 
lud.  164,  23  Am.  Rep.  639.  See  also  rick,  133  Mass.  151,  43  Am.  Rep.  502, 
Ernst  V.  Steckman,  74  Pa.  St.  13;  a  promissory  note  payable  "on  de- 
Cota  V.  Buck,  7  Mete.  (Mass.)  588.         mand    or    in    three    years    from    this 

See  generally  as  to  instruments  pay-  date,"  with  interest  at  a  certain  rate 
able  on  or  before  a  certain  date,  Charl-  "  during  said  term,  or  for  such  fur- 
ton  V.  Reed,  61  Iowa,  166,  16  N.  W.  66;  ther  time  as  said  principal  sum  or  any 
Duncan  v.  City  of  Louisville,  13  Bush  part  thereof  shall  remain  unpaid," 
(Ky.),  378,  26  Am.  Rep.  201;  First  was  held  not  negotiable.  The  court 
Nat.  Bank  v.  Skeen,  101  Mo.  683,  14  said:  "Assuming  the  true  construc- 
S.  W.  732,  11  L.  R.  A.  748;  Curtis  v.  tion  to  be  that  the  promise  contained 
Horn,  58  N.  H.  504;  Jordan  v.  Tate,  in  the  note  is  to  pay  in  three  years 
19  Ohio  St.  586;  Buchanan  v.  Wren,  at  all  events,  and  sooner  if  demand  is 
10  Tex.  Civ.  App.  560,  30  S.  W.  1077 ;  made  by  the  holder,  the  question  is 
Dorsey  V.  Wolff,  142  111.  589,  32  N.  E.  presented  whether  a  note  payable  at 
495,  34  Am.  St.  Rep.  99 ;  Leader  v.  a  time  named  therein  or  earlier,  at  the 
Plante,  95  Me.  339,  50  Atl.  54;  Hun-  option  of  the  holder,  shown  by  a  de- 
ter V.  Clarke,  184  111.  158,  56  N.  B.   mand  made,   is  negotiable.     The  ob- 
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and  in  some  of  the  other  States,  it  has  been  held  that  a  note  pay- 
able at  a  future  day  certain,  or  earlier  in  the  option  of  the  maker, 

jeetion  is  that  there  is  no  certain  137.)  The  ease  at  bar  comes  within 
time  of  payment  fixed  by  the  note.  To  the  principle  of  these  decisions.  A  ne- 
be  negotiable,  a  note  must  be  payable  gotiable  note  includes  not  only  the 
at  a  time  certain.  The  time  of  pay-  contract  between  the  maker  and  holder, 
ment  may  be  fixed  by  being  named  but  also  the  contracts  between  the  in- 
in  the  note  or  made  to  depend  upon  dorsee  and  the  indorsers  and  maker, 
some  event  which  must  certainly  hap-  The  objections  to  the  negotiability  of 
pen.  Thus,  a  note  payable  at  a  cer-  a  note  payable  at  a  fixed  time,  or 
tain  period  after  the  death  of  the  earlier,  at  the  option  of  the  holder,  are 
maker  is  negotiable  because  the  time  as  great  as  to  a  note  payable  at  such 
of  payment  depends  upon  an  event  time  or  earlier,  at  the  option  of  the 
which  must  certainly  happen.  So,  a  maker.  In  the  latter  case  the  note 
note  payable  on  or  at  a  certain  period  may  be  paid  before  the  time  named; 
after  presentment  or  actual  demand  in  the  former,  it  may  become  payable 
made  is  negotiable  because  the  pre-  before  that  time.  In  the  one  case  the 
sentment  or  demand,  being  an  act  time  when  the  note  may  become  pay- 
of  the  holder,  contemplated  in  the  able  is  fixed,  and  it  cannot  become 
making  of  the  note,  and  necessary  to  payable  at  any  other  time." 
give  it  effect,  is  deemed  to  be  a  cer-  There  are  a  number  of  cases,  how- 
tain  event.  In  the  instrument  under  ever,  that  hold  contrary  to  the  last 
consideration,  a.  time  and  event  are  case  cited,  the  most  important  being 
named,  either  of  which  without  the  that  of  Protection  Ins.  Co.  v.  Bill,  31 
other  would  make  certain  the  time  of  Conn.  534,  where  it  was  held  that  the 
payment ;  so,  if  both  were  used  in  rule  that  a  note,  to  be  negotiable,  must 
connection  to  fix  one  time,  as  three  be  payable  absolutely,  means  only  that 
years  after  demand,  the  note  would  be  it  must  appear  on  its  face  that  the 
payable  at  a  time  certain.  But  they  maker's  promise  will  be  at  some  time 
are  used  to  designate  two  separate  absolutely  enforceable,  alid  where  the 
times,  at  either  of  which  the  note  may,  event  upon  which  the  time  and  duty 
and  at  either  of  which  it  may  not,  be-  of  payment  depend  is  one  over  which 
come  payable.  It  is  not  negotiable  as  the  holder  will  have  entire  control, 
payable  at  the  time  named,  because  there  is  no  such  uncertainty  regarding 
whether  it  would  become  payable  at  it  as  renders  the  note  nonnegotiable. 
the  expiration  of  the  three  years  is  In  the  ease  of  Louisville  Banking  Co. 
made  to  depend  upon  the  uncertain  v.  Howard,  123  Ala.  380,  26  South, 
event  of  a  demand,  and  while  the  207,  82  Am.  St.  Hep.  126,  it  was  held 
time  is  certain  to  come,  it  is  uncertain  that  the  negotiability  of  a  note  is  not 
whether  the  note  will  then  become  affected,  when  made  payable  at  a  bank, 
payable.  It  is  not  negotiable  as  pay-  by  a  stipulation  authorizing  it  to  ap- 
able  upon  the  happening  of  a  certain  propriate  on  the  note  before  its  ma- 
event  within  the  three  years,  because  turity,  moneys  of  the  maker  on  de- 
it  is  not  certain  that  a  demand  will  posit  in  the  bank.  See  also  Hurd 
be  made, —  no  demand  being  necessary  v.  Dubuque  County  Bank,  8  Neb.  10, 
to  hold  the  maker,  and  the  instrument  30  Am.  Rep.  811;  Smilie  v.  Stevens, 
itself,  assuming  that  such  demand  may  39  Vt.  31'5;  Hunter  v.  Clarke,  184 
not  be  made.  It  is  not  a  note  payable  111.  158,  56  N.  B.  297,  75  Am.  St. 
at  a  named  time,  because  it  may  be-  Eep.  160. 

come  payable  before  that;  whether  it       Where  a  note  is  made  payable  in  in- 

will  become  payable  by  lapse  of  time  stallments,   and   provides    that,    upon 

or  by  demand  is  uncertain  and  contin-  failure  to  pay  any  one  of  such  install- 

gent,    depending    upon   the   option   of  ments,  it  shall  become  due  at  the  op- 

the  holder.     A  note  payable  at  a  fu-  tion  of  the  holder,  it  is  not  thereby 

ture  day  certain  or  earlier,  at  the  op-  rendered     nonnegotiable.       See     cases 

tion  of  the  maker  or  of  a  stranger,  is  cited  under  §  39    (5),  ante,  and  also 

not  payable  at  a  time  certain,  and  is  Stark  v.  Olsen,  44  Neb.  646,  63  N.  W. 

not  negotiable.      (Way  v.   Smith,   111  37;   Merrill  v.   Hurley,   6   S.   D.   592, 

Mass.  523;  Stults  v.  Silva,  119  Mass.  62  N.  W.  958;  Clark  v.  Skeen,  61  Kan. 
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is  not  payable  at  a  time  certain  and  is  not  negotiable.'  In  these 
cases  no  distinction  is  made  between  instruments  payable  at  a  cer- 
tain date  or  earlier  in  the  option  of  the  holder  and  those  instru- 
ments payable  earlier  at  the  option  of  the  maker.  The  better 
reasoning  seems  to  be  in  favor  of  holding  a  note  payable  at  a  fixed 
time  or  earlier  in  the  option  of  the  maker  as  due  and  payable  on 
the  day  named  and  not  before,  and,  therefore,  negotiable.*  The 
I^egotiable  Instruments  Law  has  been  adopted  in  Massachusetts, 
and  the  rule  as  declared  in  the  cases  cited  has,  therefore,  been  modi- 
fied if  not  overruled  by  statutory  enactment.'' 

i.  Instrument  payable  at  a  fixed  time  after  a  specified  event. — 
The  provision  of  the  Negotiable  Instruments  Law  that  an  instru- 
ment payable  at  a  fixed  period  after  the  occurrence  of  a  specified 
event,  certain  to  happen,  although  the  time  of  happening  be  uncer- 
tain, is  payable  at  a  determinable  future  time,  and  is,  therefore, 
certain  as  to  time  of  payment,  is  not  new,  but  is  declaratory  of  the 
law  as  laid  down  by  the  courts.  It  was  decided  early  in  the 
eighteenth  century  that  if  the  event  on  which  the  instrument  is  to 
become  payable  must  inevitably  happen  some  time  or  other,  it  is 
of  no  importance  how  long  the  payment  may  be  in  suspense.®  As 
where  a  note  made  payable  a  certain  definite  time  after  the  death 
of  the  maker's  father  was  held  to  be  a  negotiable  promissory  note.'' 

526,  60  Pac.  327,  78  Am.  Dec.  337.  was  upon  notes  made  payable  by 
See  contra,  Kimball  County  v.  Mellon,  the  defendant  to  a  party  therein 
80  Wis.  133,  48  N.  W.  1100.  named,  or  his   order,   a   certain   defi- 

3.  Way  V.  Smith,  111  Mass.  523;  nite  time  after  the  death  of  the 
Stults  V.  Silva,  119  Mass.  137;  Ma-  father,  which  notes  were,  after  the 
honey  v.  Fitzpatriek,  133  Mass.  151,  death  of  the  father,  indorsed  over  to 
43  Am.  E,ep.  502.  the  plaintiff.     It  was  held  that  these 

In  the  case  of  Brook  v.  Hargreaves,  were  negotiable  promissory  notes,  bc- 
21  Mich.  254,  260,  it  was  held  that  a  cause  the  time  of  payment  was  cer- 
note  which  may  become  payable  at  a,  tain  to  arrive.  To  the  objection  that 
time  which  cannot  be  made  certain  by  the  value  of  the  notes  could  not  be  as- 
any  attainable  means  cannot  be  re-  certained,  Willes,  J.,  says  that,  when 
garded  as  negotiable.  A  negotiable  the  age  of  a  person  is  known,  the  value 
promissory  note  must  be  payable  at  a  of  his  life  can  be  calculated,  and  that, 
time  which  must  certainly  arrive  in  at  all  events,  when  the  life  of  a  man 
the  future,  upon  the  happening  of  can  be  insured  its  value  will  be  as- 
some  event,  or  the  completion  of  some  certained. 

period  not  depending  upon  the  future       A   leading   case   on   this   subject   is 

volition  of  any  one.  Hegemau  v.  Moon,  131  N.  Y.  462,  30 

4.  Mattison  v.  Marks,  31  Mich.  421,  N.  E.  487.  In  that  case  the  instru- 
18  Am.  Rep.  197.  ment  sued  upon  read  as  follows: 

5.  Rev.  Laws  of  Mass.,  1902,  chap. 

73,  §  21.  "  $1,976,  90-100. 

6.  Colehan  v.  Cooke,  Willes  (Eng.),  "Brooklyn,  Feh.  8th,  1871. 
393;  Gross  V.  Nelson,  1  Burr.  (Eng.)  226.        "  One  year  after  my  death,  I  hereby 

7..  Notes  payable  upon  death  of  a  direct  my  executors  to  pay  to  Joseph 
person. — In  Colehan  v.  Cooke,  Willes  Hegeman,  his  heirs,  executors,  or  as- 
(Eng.),     393      (1742),     the     action  signs,  the  sum  of  nineteen  hundred  and 
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In  a  ]!Tew  York  case  it  was  held  that  a  note  payable  ninety  days 
after  the  dissolution  of  a  partnership  and  the  settling  of  the  part- 
nership books  was  not  negotiable,  because,  while  the  partnership 
must  be  dissolved  at  some  time,  the  books  may  never  be  settled.* 
And  a  note  payable  a  certain  time  after  peace  between  the  United 
States  and  the  Confederate  States  was  restored,  was  held  not  con- 
tingent upon  the  occurrence  of  an  uncertain  event,  since  peace 
miist  come  at  some  time,  and  that  the  note  was,  therefore,  nego- 
tiable.* 

j.  Instrument  payable  upon  a  contingency. —  We  have  already 
considered  in  this  chapter  the  nonnegotiability  of  an  instrument 
payable  upon  a  contingency. ^°  There  are  a  few  other  cases  which 
might  be  cited  here  as  bearing  upon  the  question  of  certainty  as  to 
time  of  payment.  A  note  payable  to  a  person  "  when  he  is  21 
years  old  "  is  uncertain,  as  the  person  may  never  live  to  attain  that 
age,  and  the  note  is,  therefore,  nonnegotiable.^^  But  it  will  be 
otherwise,  if,  from  the  other  language  of  the  instrument,  it  can  be 
gathered  that  a  period  is  absolutely  fixed  for  the  payment  of  the 
money  at  all  events,  and  that  the  age  of  the  party  is  referred  to  not 
as  a  contingent  event,  but  merely  as  a  mode  of  ascertaining  that 

seventy-six  dollars  and  ninety  cents,  St.  Rep.  424,  12  L.  R.  A.  845. 
being  the  balance  due  him  for  cash  In  that  case  the  instrument  was  in  this 
advanced  at  various  times  by  him  to  form:  "Thirty  days  after  death  I 
Adrian  Hegeman,  my  son,  and  others,  promise  to  pay  Cornelius  Carnwright 
as  per  statement  rendered  by  him  this  fifteen  hundred  dollars,  with  inter- 
day,  without  interest.  est.  (Signed)  Cornelius  Carnwright." 
"  CoBNELiA  W.  Hegeman."       The  Court  of  Appeals  held  that  the 

The  maker  of  the  note  died  Decern-  P^^iise  was  i„  substance  that  thirty 
ber  3,  1888,  leaving  a  will  which  was  <iays  after  the  maker's  death  his  estate 
duly  probated,  and  a  year  thereafter  ^^°y'^^  P^  fVS^^Al""^'^!^  ^^  ^"^ 
the  plaintiff  presented  the  draft  to  the  '"  ^^^  note,  but  that  the  note  was  not 
executors  and  demanded  payment,  °eg°tiable  because  it  contained  lio 
which  was  refused.  The  defendants  words  showing  that  it  was  payable  to 
demurred  to  the  complaint,  on  the  the  order  of  the  payee.  See  also  Conn 
ground  that  it  did  not  state  facts  y.  Thornton,  36  Ala.  536;  Bristol  v. 
sufficient  to  constitute  a  cause  of  ac-  Warner,  19  Conn.  7;  Shaw  v.  Camp, 
tion.  The  demurrer  was  overruled  in  ^^O  111.  425,  43  N.  B.  608;  Price  v. 
the  Special  Term,  which  decision  was  Jo^^s,  105  Ind.  543,  55  Am.  Rep.  230; 
affirmed  by  the  General  Term,  and  the  ^rider  v.  Shelby,  95  Fed.  212;  Miller 
case  was  carried  to  the  Court  of  Ap-  v.  Western  College  of  Toledo  (111.), 
peals.    The  Court  of  Appeals  held  that  52  N.  E.  432. 

ihe  instrument  was  a  promissory  note  8.  Sackett  v.  Palmer,  25  Barb, 
and   that   the   addition   of   the  words    (N.  Y.)   179. 

that  the  money  was  due  to  the  payee       9.  Mortee  v.  Edwards,  20  La.  Atin. 
for  cash  advanced  simply   stated  the  236. 
origin  of  the  indebtedness  of  the  maker,       10.  See  §  36,  ante. 
and  that  the  time  was  absolutely  fixed.       11.  Kelly  v.  Hemingway,  13  111.  604, 

An  even  more  striking  ease  was  56  Am.  Dec.  474;  Rice  v.  Rice,  43 
that  of  Carnwright  v.  Gray,  127  App.  Div.  (N.  Y.)  548,  60  N.  Y.  Supp. 
N.    Y.    92,    27    N,    E.    835,    24    Am.   97. 


220  FoEM  AND  Requisites..  §  39. 

period. ^^  And  it  lias  been  held  that  a  written  engagement  to  pay 
a  certain  sum  so  many  days  after  the  defendant's  marriage  is  not 
a  negotiable  promissory  note,  for  possibly  he  may  never  marry.** 
And  a  written  obligation  for  the  payment  of  a  sum  of  money 
"  when  the  estate  of  M.  is  settled  up  "  is  not  negotiable  or  assign- 
able, as  there  is  no  legal  certainty  that  event  will  ever  happen." 
It  may  then  be  stated  as  a  general  proposition  that  an  instrument 
promising  to  pay  a  sum  of  money  at  a  day  uncertain,  upon  a  con- 
tingency not  inevitable,  is  not  negotiable. -^^ 

k.  Instrument  payable  on  day  certain,  or  on  happening  of  event. 
—  Where  an  instrument  contains  a  promise  to  pay  at  a  certain 
fixed  date,  or  before  such  time  if  a  specified  event  occurs,  it  is  gen- 
erally held  to  be  negotiable.-^''  In  such  a  case  the  absolute  promise 
to  pay  at  a  fixed  time  is  not  affected  by  the  conditional  promise  to 
pay  upon  the  happening  of  the  contingency.  The  conditional 
promise  not  being  performed,  the  absolute  promise  to  pay  at  the 
expiration  of  the  time  specified  remains  in  full  force.  ■^'^ 

1.  Effect  of  provision  for  extension  of  time. — A  provision  con- 
tained in  an  instrument  to  the  effect  that  the  time  of  payment  may 
be  extended  indefinitely  as  the  parties  may  agree  makes  the  time 
of  payment  depend  upon  a  contingency,  and,  therefore,  destroys 
the  negotiability  of  the  instrument.-'® 

12.  Story  on  Promissory  Notes,  Pemberton  v.  Hoosier,  1  Kan.  108; 
§    28.  Gardner  v.  Barger,  4  Heisk.    (Tenn.) 

13.  Beardsley  v.   Baldwin,   2   Stra.   668 ;  Smith  v.  Ellis,  29  Me.  422. 
(Eng.)    1151.  17.  Walker  v.  Woolen,  54  Ind.  164. 

14.  Husband  v.  Epling,  81  111.  172,  18.  AgreemeJit  to  extend  time. — In 
25  Am.  Rep.  273.  the    ease    of    Glidden   v.    Henry,    104 

15.  Tradesmen's  Nat.  Bank  v.  Ind.  278,  1  N.  E.  369,  the  note 
Green,  57  Md.  602.  In  the  ease  of  under  consideration  provided,  "  and 
Specht  V.  Beindorf,  56  Neb.  563,  76  further  expressly  agree  that  the 
N.  W.  1059,  42  L.  R.  A.  429,  a  prom-  payee  or  his  assigns  may  extend 
issory  note  containing  a  promise  to  the  time  of  payment  thereof  from 
pay  "  if  elected  county  commissioner,"  time  to  time  indefinitely,  as  he  or 
was  held  uonnegotiable.  they     see     fit,    and    receive    interest 

16.  Walker  v.  Woolen,  54  Ind.  164;  in  advance  or  otherwise,  from  the 
Charlton  v.  Reed,  61  Iowa,  166,  16  maker  or  indorsers,  for  any  ex- 
N.  W.  64,  47  Am.  Rep.  808.  tension  or  forbearance  so  made."    The 

In  the  case  of  Stevens  v.  Blunt,  7  court  said :  "  From  an  inspection  of 
Mass.  240,  it  was  held  that  a.  note  the  note  it  is  impossible  to  tell  when 
payable  to  S.,  or  order,  on  a  certain  it  may  mature,  because  it  is  impossible 
day,  "  or  when  he  completes  the  build-  to  know  what  extension  may  have 
ing  according  to  contract,"  is  negoti-  been,  or  may  be  hereafter,  agreed  upon, 
able.  To  similar  effect  is  Cota  v.  Buck,  No  definite  time  is  fixed,  nor  is  the  ma- 
7  Mete.  (Mass.)  588,  41  Am.  Dec.  464;  turity  of  the  note  dependent  upon  an 
Ernst  V.  Steckman,  74  Pa.  St.  13,  15  event  that  must  inevitably  happen. 
Am.  Rep.  542 ;  Goodlow  v.  Taylor,  10  N.  The  condition  is  not  that  something 
C.  458;  Commercial  Bank  of  Salina  may  happen  or  be  done  that  will  ma- 
V.  Crenshaw,  103  Ala.  497,  15  South,  ture  the  note  before  the  time  named, 
741;  Cesne  v.  Chidester,  85  111.  523;    thus  leaving  that  time  as  fixed  and 
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S  40.  Instrument  must  be  payable  to  order  or  bearer. 

a.  In  general. — An  instrument  to  be  negotiable  must  be  payable 
to  order  or  bearer.^*  The  name  of  the  person  to  whom  the  note  is 
payable,  or  upon  whom  the  bill  is  drawn,  should  be  clearly  ex- 
pressed and  made  known  upon  the  face  of  the  instrument,  because 
parol  evidence  is  not  admissible  to  show  to  whom  it  is  payable; 
and  in  instruments  designed  for  circulation,  it  is  of  the  highest 
importance  to  know  to  whom  its  obligations  apply,  and  from  whom 
a  title  can  be  securely  derived.^"  Under  the  English  law  it  is 
provided  that  a  bill  is  payable  to  order  or  bearer  which  is  expressed 
to  be  so  payable,  or  is  payable  to  a  particular  person,  and  does'  not 
contain  words  expressly  or  impliedly  prohibiting  transfer.^  Inde- 
pendent of  statute  in  the  several  States  in  this  country,  it  is  well 
settled  that  a  negotiable  instrument  must  be  payable  to  order  or 
bearer,  and  that  such  instrument  is  not  negotiable  unless  these 
words,  or  words  of  similar  legal  import,  appear  therein.^     The 

certain,  if  the  thing  do  not  happen  or  or  note  contain  one  or  the  other  of 

be  done;  but  the  condition  is  that  the  the   words   "order"   or   "bearer,"   in 

time  named  may  be  displaced  by  an-  order  to  be  negotiable.    Smith  v.  Kea 

other   uncertain    and   indefinite   time,  dall,  6  B.  R.    (Eng.)    123. 

as  the  parties  may  agree."  32.  Words  "  order  "  or  "  bearer  "  or 

In  the  case  of  McClelland  v.  Nor-  similar   words   must   appear,   see    the 

folk    Southern    Co.,    110    N.    Y.    469,  following  cases: 

18  N.  E.  237,  it  was  held  that  cer-  United   States. —  Sherman  Bank   v. 

tain    coupons    which    were    cut    from  Apperson,  4  Fed.  25. 

railroad    bonds,     containing     a     pro-  Connecticut. —  Bacus  v.  Danforth,  10 

vision   that   the   time  of  payment   of  Conn.  297. 

principal  and  interest  might  be  post-  Delaware. —  Fernon  v.  Farmer,  Harr. 

poned  by   a  vote   of  the  majority  of  32;  Hallis  v.  Vander  Grift,  o  Houst. 

the  holders  of  a  series  of  bonds  issued  521. 

simultaneously  with  those  from  which  Georgia. —  Reed  v.  Murphy,  1  Ga. 
the  coupons  were  cut,  were  not  nego-  236;  Hamilton  v.  Grangers'  L.  &  H. 
tiable  instruments.  See  also  Coffin  v.  Ins.  Co.,  65  Ga.  750.  (In  this  State, 
Spencer,  39  Fed.  (C.  C.)  262;  Ar-  by  sections  3675  and  3682  of  the  Code 
miston  L.  &  T.  Co.  v.  Stickney,  108  of  1895,  an  agreement  containing  a 
Ala.  146,  19  South.  63,  31  L.  K.  A.  234;  promise  to  pay  money  is  negotiable 
Woodberry  v.  Roberts,  59  Iowa,  348,  by  indorsement  in  the  same  manner  as 
13  N.  W.  312,  44  Am.  Rep.  685;  Rosen-  a  promissory  note  or  bill  of  exchange, 
thai  V.  Rambo  (Ind.  App.),  62  N.  E.  and  under  these  sections  it  has  been 
637 ;  Smith  v.  Van  Blarcom,  45  Mich,  held  that  a  note  not  containing  any 
371,  8  N.  W.  90;  Second  Nat.  Bank  v.  words  of  negotiability  was  so  far  nego- 
Wheeler,  75  Mich.  546,  42  N.  W.  tiable  by  indorsement  of  the  payee  in 
963;  Citizens'  Nat.  Bank  v.  PioUet,  blank  as  to  pass  the  title  to  a  iona 
126  Pa.  St.  194,  17  Atl.  603,  12  Am.  St.  fide  holder.  National  Bank  v.  Leon- 
Rep.  860,  4  L.  R.  A.  190.  ard,  71  Ga.  805,  18  South.  32.) 

19.  Neg.     Inst.      Law      (N.     Y.),  Indiana.  —  Musselman      v.      McEl- 
§  20(4).  henny,  23  Ind.  4,  85  Am.  Dec.  445. 

20.  Story  on  Promissory  Notes,  §  35.  Maryland. — Yingling   v.   Kohlhass, 

21.  Byles  on  Bills  (16th  ed.),  p.  96.  18  Md.  148. 

Under  the  English  law  as  it  existed      .Missouri. —  Davis  v.   Holm,   34  Mo. 
prior   to    the   Bills   of   Exchange   Act   App.  332. 
'(%  8),  it  was  necessary  that  the  bill       "New   Yorli. —  Bruce   v.    Wesoott,    3 
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omission  of  tlie  words  "  or  order  or  bearer,"  in  a  bill  of  exchange 
or  promissory  note,  only  affects  the  negotiability  of  the  instrument ; 
such  words  are  not  essential  to  the  validity  of  such  instrument  if 
it  possesses  all  the  other  requisites.*^ 

b.  What  are  words  of  negotiability. —  The  words  "  or  order," 
"  or  bearer,"  are  so  commonly  used  in  commercial  instruments  that 
they  are  sometimes  supposed  to  be  essential  to  negotiability.  But 
it  has  been  said,  "in  order  to  make  a  promissory  note  or  other 
obligation  for  the  absolute  payment  of  a  sum  certain,  on  a  certain 
day,  negotiable,  it  is  not  essential  that  it  should  in  terms  be  pay- 
able to  bearer  or  order.  Any  other  equivalent  expressions  demon- 
strating the  intention  to  make  it  negotiable  will  be  of  equal  force 
and  validity."  ^  Words  in  a  bill  from  which  it  can  be  inferred 
that  the  person  making  it,  or  any  other  party  to  it,  intended  it  to 
be  negotiable,  will  give  it  a  transferable  quality  against  that  per- 

Barb.  374;  Mechanics'  Bank  v.  Strai-  the  presumption  of  the  consideration, 
ton,  3  Keyes,  365,  35  Abb.  Pr.  (N.  S.)  from  the  possession  and  production 
11;  Maule  v.  Crawford,  14  Hun,  193.   of  such  note   by  the  payees,  is  suffi- 

Ohio. —  Smurr  v.  Fonnan,  1  Ohio,  cient  to  sustain  a  recovery  on  it  by 
272.  them,  where  the  transaction  which  re- 

Pennsylvania. —  Gerard  v.  La  Coste,  suited  in  giving  the  note  is  not  dis- 
1  Dall.  194.  closed  by  the  evidence. 

South  Carolma. —  Pepoon  v.  Stagg,  Among  other  eases  holding  that 
1  Nott  &  McC.  102.  words  of  negotiability  are  not  essen- 

South  Dakota. —  Searles  v.  Seipp,  6  tial  to  the  validity  of  a  promissory 
S.  D.  472,  61  N.  W.  804.  note  or  bill  of  exchange,  are :     Bates 

23.  Louisville,  etc.,  R.  R.  Co.  v.  v.  Butler,  46  Me.  387;  Sibley  v. 
Caldwell,  98  Ind.  245.  Phelps,  6  Cush.    (Mass.)    172;   Brady 

Negotiability  as  an  essential  ele-  v.  Chandler,  31  Mo.  28;  Cummings  v. 
ment. —  A  promissory  note  without  Freeman,  2  Humph.  (Tenn.)  143;  Ar- 
words  of  negotiability  may  be  declared  Hold  v.  Sprague,  34  Vt.  402. 
upon  as  a  note  within  the  statute.  24.  Wilson  County  v.  Third  Nat. 
Downing  V.  Backenstoes,  3  Cai.(N.  Y.)  Bank,  103  U.  S.  770,  26  L.  Ed.  488. 
137;  Payne  v.  Moeike,  53  How.  Pr.  In  this  case  the  bonds  in  question  were 
(N.  Y.)   273.  payable   to  the   railroad  company,  or 

In  the  case  of  Carnwright  v.  Gray,  holder,  if  the  bond  were  transferred 
127  N.  Y.  92,  27  N.  E.  835,  24  Am.  St.  by  the  signature  of  the  president  of 
Rep.  424,  12  L.  R.  A.  845,  it  was  held  the  company,  and  the  court  said  that 
that  a  promissory  note  containing  no  this  was  equivalent  to  making  the 
words  of  negotiability  is  within  the  bonds  payable  to  the  company  or  order 
statute,  providing  that  the  promise  to  when  they  bore  the  indorsement  of  the 
pay  to  a  person  or   order,  or  to  the  president. 

bearer,  is  due  and  payable  as  expressed  In  United  States  v.  White,  2  Hill 
in  such  note,  and  that  the  payees  or  (N.  Y.),  59,  37  Am.  Dec.  374,  a 
indorsees  may  maintain  actions  for  promissory  note  was  made  payable 
the  sums  of  money  mentioned  therein  "  to  the  order  of  the  indorser  named," 
against  the  makers  and  indorsers  of  and  that  was  held  to  be  negotiable, 
the  same,  respectively,  in  like  manner  In  Dutchess  County  Ins.  Co.  v. 
as  in  cases  of  inland  bills  of  exchange,  Hatchfield,  1  Hun  ( N.  Y. ) ,  675,  a 
and  not  otherwise.  Therefore,  the  bond  payable  to  a  payee  in  blank,  his 
note,  without  such  words  of  negotia-  executor,  administrator,  or  assigns, 
bility,   imports   a   consideration;    and  was  held  negotiable. 
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son.^  As  a  rule  for  the  construction  of  instruments  the  Nego- 
tiable Instruments'  Law  has  provided  that  "  the  instrument  need 
"  not  follow  the  language  of  this  act,  but  any  terms  are  sufficient 
"  which  clearly  indicate  an  intention  to  conform  to  the  require- 
"  ments  hereof."  ^  In  view  of  this  statutory  rule  it  is  clear  that 
the  words  "  or  order,"  "  or  bearer,"  are  not  essential  to  negotia- 
bility if  the  intent  of  the  parties  to  provide  for  such  negotiability 
be  clearly  indicated. 

c.  When  payable  to  order;  (1)  statutory  provision. —  The  Nego- 
tiable Instruments  Law  contains  the  following: 

"  The  instrument  is  payable  to  order  where  it  is  drawn  payable 
"  to  the  order  of  a  specified  person  or  to  him  or  his  order.  It 
"  may  be  drawn  payable  to  the  order  of : 

"  1.  A  payee  who  is  not  maker,  drawer  or  drawee;  or 

"  2.  The  drawer  or  maker ;  or 

"  3.  The  drawee ;  or 

"  4.  Two  or  more  payees  jointly;  or 

"5.  One  or  some  of  several  payees ;  or 

"  6.  The  holder  of  an  office  for  the  time  being. 

"  Where  the  instrument  is  payable  to  order  the  payee  must  be 
"  named  or  otherwise  indicated  therein  with  reasonable  cer- 
"tainty."^^ 

This  section  of  the  act  has  preserved  the  old  rule  that  an  instru- 
ment is  payable  to  order  when  it  is  drawn  payable  to  the  order  of 
a  specified  person  or  to  him  or  his  order.  The  English  Bills  of 
Exchange  Act  ^  provides  in  accordance  with  Scotch  law  that  "  a 
bill  is  payable  to  order  which  is  expressed  to  be  so  payable  or  which 
is  expressed  to  be  payable  to  a  particular  person,  and  does  not 
contain  words  prohibiting  transfer  or  indicating  an  intention  that 
it  should  not  be  transferable." 

It  would  seem  that  this  change  might,  with  propriety,  have  been 
adopted.  The  interests  of  the  commercial  public  require  that  in- 
struments should  be,  as  far  as  possible,  negotiable,  and  the  reason 
for  putting  the  word  "  order  "  in  the  instrument,  to  make  it  nego- 
tiable, seems  to  be  founded  upon  technicality. 

While  it  may  have  been  doubted  at  one  time  whether  a  note  pay- 
able to  the  order  of  A.  B.  was  equivalent  to  one  payable  to  A.  B. 

35.  United     States     v.     White,     2  26.  Neg.  Inst.  Law   (N.  Y.),  §  29. 

Hill      (N.     y.),     59,     37     Am.     Dee.  See  Appendix. 

374;     Putnam     v.     Crymes,     1     Me-  27.  Neg.  last.  Law   (N.  Y.),   §  27. 

Mul.       (S.      C.)       9;      Raymond      v.  See  Appendix. 

Middleton,      29      Pa.      St.      529,      36  28.  English  Bills  of  Exchange  Act, 

Am.    Dec.    250.  I  8.     See  Appendix. 
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or  order,  it  has  long  teen  settled  that  a  note  payable  to  a  man  and 
his  order,  or  to  his  order  only,  is  one  and  the  same  thing. ^* 

(2)  Instrument  payable  to  drawer  or  maker. —  An  instrument 
payable  to  the  drawer  or  maker  has  no  legal  inception  until  it  is 
indorsed  by  the  payee.*"  It  then  becomes  negotiable  by  delivery, 
in  the  same  manner  as  an  instrument  payable  to  bearer.*^  The 
practice  of  issuing  such  paper  has  now  become  very  common,  and 
its  validity,  when  indorsed  by  the  mater  or  drawer,  is  not  ques- 
tioned. Statutes  have  been  in  existence  for  many  years  in  many 
of  the  States  to  the  effect  that  notes  made  payable  to  the  order  of 
the  maker  or  of  a  fictitious  person  shall,  if  negotiated  by  the 
maker,  have  the  same  effect  and  be  of  the  same  validity,  as  against 
the  maker  and  all  persons  having  knowledge  of  the  facts,  as  if 
made  payable  to  the  bearer.*^  In  those  States  in  which  the  Nego- 
tiable Instruments  Law  has  been  adopted  such  statutes  have  been 
superseded  by  the  section  of  that  law  above  quoted. 

29.  Howard  v.  Palmer,  64  Me.  86,  to  bearer."  See  also  Dubois  v.  Mason, 
82;  Durgin  v.  Bartol,  64  Me.  473;  127  Mass.  37,  34  Am.  Kep.  335;  Nor- 
Huling  V.  Hogg,  1  Watts  &  S.  (Pa.)  folk  Nat.  Bank  v.  GriflBn,  107  N.  C. 
418;   Sherman  v.  Goble,  4  Conn.  246.  173,  11   S.  E.   1049,  22  Am.  St.  Eep. 

30.  Instrument    payable    to    order  868. 

of  maker  or  drawer. — Lea  v.  Branch  31.  Scull  v.  Edwards,  13  Ark.  24, 
Bank,  8  Port.  (Ala.)  119;  Hey-  56  Am.  Dec.  294;  Smalley  v.  Wright, 
wood  V.  Wingate,  14  N.  H.  73;  44  Me.  442,  69  Am.  Dee.  112;  Pitcher 
Moses  V.  Lawrence  County  Bank,  v.  Barrows,  17  Pick.  (Mass.)  361,  28 
149  U.  S.  298,  13  Sup.  Ct.  900;  Am.  Dec.  306;  Parks  v.  Ingram,  22 
Blatchford  v.  Millikin,  35  111.  434;  N.  H.  283,  55  Am.  Dec.  153;  Winona 
Kayser  v.  Hall,  85  111.  511,  28  Am.  Bank  v.  Wofford,  7  Miss.  711,  14 
Rep.    624;    Pickering  v.    Cording,    92   South.  262. 

Ind.  306,  47  Am.  Rep.  145,  in  which  32.  Payable  to  order  of  fictitious 
the  court  said:  "When  an  instru-  person. — In  New  York  (1  R.  S.  768,  §  5, 
ment  in  the  form  of  a  promissory  note,  repealed  by  Neg.  Inst.  Law  [1897, 
negotiable  by  the  law  r".e.rchant,  is  chap.  612]),  it  was  provided  that 
made  payable  to  the  ovder  of  the  promissory  notes  made  payable  to  the 
maker  himself,  it  is  incomplete;  in-  order  of  the  maker^  or  of  a  fictitious 
deed,  it  is  a  nullity,  until  it  has  been  person,  if  negotiated  by  him,  shall 
indorsed  by  the  maker.  A  promissory  have  the  saftie  validity,  as  against  him 
note  must  have  a  maker,  and  it  must  and  "  all  persons  having  knowledge 
have  a  payee  who  is  another  person  of  the  facts,  as  if  payable  to  the 
than  the  maker.  Until  a,  promissory  bearer."  It  was  held,  under  this  stat- 
note  made  payable  to  the  order  of  the  ute,  that  the  facts  of  which  a  person 
maker  has  been  indorsed  and  deliv-  must  have  knowledge,  in  order  to  give 
cred  by  the  maker,  there  is  Bo  payee  the  liote  efScaey  against  him,  are  sim- 
or  promisee,  and  the  instrument  is  ply  that  the  note  is  payable  to  the 
in  the  nature  of  a  written  promise  to  order  of  the  maker,  or  of  a  fictitious 
pay  to  the  person  to  whom  the  maker  person.  Irving  Nat.  Bank  v.  Alley, 
shall,  by  indorsement,  order  payment  79  N.  Y.  536.  It  was  also  held  in 
to  be  made.  By  special  indorsement  this  case  that  a  note  payable  to  the 
a  particular  person  may  be  made  order  of  the  maker,  as  against  an  ac- 
payee  as  if  his  name  were  originally  commodation  indorser  having  knowl- 
inserted  as  such  in  the  note.  The  edge  of  this  fact,  is  to  be  considered 
maker's  indorsement  in  blank  will  as  if  payable  to  the  bearer,  and  is 
make  the  equivalent  to  a  note  payable  valid,  although  negotiated  without  the 
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A  bill  of  exchange,  drawn  by  one  upon  himself,  may  be  regarded 
as  an  accepted  bill.**  And  it  has  also  been  held  that  a  commercial 
paper  in  the  form  of  a  bill  of  exchange,  but  showing  on  its  face 
that  the  drawer  and  drawee  are  the  same  person,  may  be  treated 
by  the  holder  as  a  promissory  note ;  and  that  although  he  may  elect 
to  treat  it  as  a  bill  of  exchange,  the  drawer  cannot  probably  com- 
pel him  to  so  treat  it.**  But  it  has  been  held  in  a  leading  'New 
York  case  that  such  an  instrument  could  not  be  treated  as,  a  biU 
of  exchange,  but  must  be  declared  on  as  a  promissory  note.**  The 
If egotiable  Instruments  Law  has  provided  that  "  where  in  a  bill 
the  drawer  and  drawee  are  the  same  person  the  holder  may  treat 
the  instrument,  at  his  option,  either  as  a  bill  of  exchange  or  a 
promissory  note."  **  A  similar  provision  is  also  contained  in  the 
English  Bills  of  Exchange  Act.*^ 

(3)  Instruments  drawn  by  agent,  officer j  or  partner. —  For  the 
same  reason  as  in  the  case  of  a  bill  drawn  by  a  person  upon  him- 
self, a  bill  drawn  by  an  agent  upon  his  principal  is  in  legal  effect 
a  promissory  note,  and  open  in  the  hands  of  a  transferee  to  all 
defenses  which  the  principal  had  against  the  payee.**  And  where 
a  draft  is  drawn  by  a  resident  agent  of  a  corporation  upon  a  non- 
indorsement  of  the  payee.  See  also  complete  acceptance."  See  also  Kan- 
Missouri  Rev.  Stat.  1899,  §  459;  dolph  v.  Parish,  9  Port.  (Ala.)  76; 
Lowrie  v.  Zunkel,  49  Mo.  App.  153;  Wildes  v.  Savage,  Fed.  Cas.  17,653; 
St.  Charles  Nat.  Bank  v.  Payne,  111  Bank  of  British  North  America  v. 
Mo.  291,  49  Atl.  153,  33  Am.  St.  Rep.  Barling,  46  Fed.  357;  Kaskaskia  Bridge 
520.  Co.    V.    Shannon,    6   111.    15;    Rice   v. 

California  Civ.  Code,  §  3102,  is  to  a   Hogan,  8  Dana  (Ky.),  133. 
similar  effect.     See  Main  v.  Hilton,  54       34.  Brazelton  v.  McMurray,  44  Ala. 
Cal.  110.  323;    Patillo   v.   Mayor,   70  Ga.   715; 

33.  Bill  payable  to  drawer  deemed  De  Vaugh  v.  Hangabrook,  73  Ga.  809; 
accepted. — In  the  ease  of  Cunningham  Bradley  v.  Mason,  6  Bush  (Ky.),  603; 
V.  Wardwell,  12  Me.  466,  a  bill  of  ex-  Indiana  &  Illinois  Central  R.  R.  Co. 
change  was  drawn  by  the  drawer  upon  v.  Davis,  20  Ind.  6,  83  Am.  Dec.  303 ; 
himself,  and  the  court  said:  "The  Maux  Ferry  Gravel  Road  Co.  v.  Barne- 
drawer  undertakes  that  the  bill  shall  gan,  40  Ind.  361;  Dougall  v.  Cowles,  5 
be  accepted.  As  it  was  here  drawn  Day  (Conn.),  511;  Commonwealth  v. 
upon  himself,  he  also  sustained  the  Butterick,  100  Mass.  12,  97  Am.  Dee. 
relation   of  drawee.     And  if  in  both    05. 

<!apacities,  which  he  assumed  upon  35.  Fairchild  v.  Ogdensburgh,  etc., 
signing  the  bill,  he  undertook  that  R.  Co.,  15  N.  Y.  337,  69  Am.  Dec.  606. 
the  bill  should  be  accepted  and  paid,  36.  Neg.  Inst.  Law  (N.  Y.),  §  214. 
of  which   the   bill   itself   is   evidence,   See  Appendix. 

it  is  accepted.  A  promise  to  accept  an  37.  English  Bills  of  Exchange  Act, 
existing  bill,  if  made  upon  an  executed   1882,  §  5   (2). 

consideration,  or  if  it  influence  any  38.  Stafford  v.  Bratcher,  4  Ky.  Law 
person  to  take  or  retain  the  bill,  it  is  Rep.  996;  McCormick  v.  Hickey,  24 
as  to  the  person  to  whom  the  promise  Mo.  App.  362;  Raymond  v.  Mann,  45 
is  made  in  one  case,  and  as  to  him  Tex.  301;  Bailey  v.  Southwestern  R, 
■whom  it  influenced   on  the  other,   a  Bank,  11  Fla.  266. 
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resident  agent  of  the  same  corporation  it  may  be  treated  as  a  bill 
of  exchange  as  sued  on  in  the  same  manner.*®  And  where  a  duly- 
authorized  officer  of  a  corporation  makes  an  order  upon  the  proper 
financial  officer  thereof,  such  order  may,  in  the  option  of  the 
holder,  be  treated  as  the  promissory  note  of  the  corporation.***  But 
if  such  an  order  be  deemed  a  bill  of  exchange  no  formal  acceptance 
by  the  corporation  is  required,  because  the  act  of  drawing  is  itself 
an  acceptance.*^  It  has  been  held  that  an  order  drawn  by  a  cor- 
poration upon  its  treasurer  in  favor  of  a  third  person  is  a  clear 
acknowledgment  of  indebtedness  in  favor  of  the  drawee,  and  is  in 
effect  a  note,  and  may  be  sued  on  as  STich.*^ 

(4)  Instrument  payable  to  order  of  drawee. —  An  instrument 
requesting  the  drawee  to  pay  a  sum  to  his  ovsti  order  is  generally 
held  to  be  a  valid  bill  of  exchange.  Such  validity  is  not  to  be 
destroyed  because  of  the  fact  that  the  drawee  and  payee  are  one 
and  the  same  person.**  As  has  been  said  by  Judge  Story  in  the 
case  of  Wildes  v.  Savage  :**    "An  instrument  is  not  the  less  a  bill 

39.  Hazard  v.  Cole,  1  Idaho,  276.  himself,  payable  to  his  own  order  and 

40.  Wetumpka  &  C.  E.  Ckj.  v.  accepted  and  indorsed  with  his  own 
Bingham,  5  Ala.  657 ;  Kaskaskia  name  above  the  name  of  S.  In  passing. 
Bridge  Co.  v.  Shannon,  6  111.  15;  upon  the  sufaeiency  of  the  indictment, 
Marion  &  M.  R.  Co.  v.  Hodge,  9  Ind.  Foster,  J.  (p.  16),  says:  "Upon  prin- 
163;  Indiana  &  111.  Cent.  R.  Co.  v.  ciple,  as  well  as  by  the  authorities 
Davis,  20  Ind.  6,  83  Am.  Dec.  303 ;  Rio  cited  by  the  attorney-general,  we 
Grande  Extension  Co.  v.  Coby,  7  Colo,  entertain  no  doubt  that  an  order  for 
299,  3  Pac.  481.  In  the  ease  of  Dennis  the  payment  of  money  drawn  by  one 
V.  Table  Mt.  Water  Co.,  10  Cal.  369,  in  his  own  favor  on  himself,  and  by 
it  was  held  that  where  a  draft  is  himself  accepted  and  indorsed,  may 
drawn  by  the  president  and  secretary  be  treated  as  a  bill  of  exchange,  and 
of  a  corporation  upon  its  treasurer,  so  described  in  an  indictment.  Such. 
too  notice  of  presentation  and  non-  instruments  are  weU  known  in  com- 
payment  is  necessary  to  hold  the  cor-  merce;  especially  in  the  case  of  mer- 
poration.  The  draft  in  such  a  ease  cantile  firms  which  have  branches  in 
is  only  an  order  of  the  corporation  different  cities,  all  composed  of  the 
upon  itself.  See  also  Mobley  v.  Qark,  same  partners.  Perhaps  such  a  bill 
28  Barb.   (N.  Y.)   390.  may  also  be  declared  upon  as  a  promis- 

41.  Hasey  v.  White  Pigeon  Beet-  sory  note.  But  we  agree  with  the 
Sugar  Co.,  1  Doug.   (Mich.)   193.  Court  of  Queen's  Bench  in  the  latest 

42.  Marion  &  M.  R.  Co.  v.  Hodge,  English  ease  on  the  question,  decided 
9  Ind.  163.  in  1852,  that  '  it  is  not  unjust  to  pre- 

43.  Holsworth  v.  Hunter,  10  B.  &  C.  sume  that  it  was  drawn  in  this  form 
(Eng.)  449,  21  E.  C.  L.  (Eng.)  110;  for  the  purpose  of  suing  upon  it  either 
Witte  v.  Williams,  8  S.  C.  290,  28  as  a  promissory  note  or  a  biU  of  ex- 
Am.  Rep.  294.  change.'     Lloyd   v.   Oliver,    18    Q.   B. 

44.  1  Story  (U.  S.),  22.  (Eng.)    471.    It  is  sufficient  that  the 
Instrument   drawn   upon   one's   self   instrument  was  in  the  form  of,  and 

as    bill    of    exchange. —  In    Common-  purported  to  be,  a  bill  of  exchange; 

wealth  V.  Butterick,  100  Mass.  12,  But-  and  the  defendant  might  be  convicted 

terick    was   indicted    for   forging   the  of  forging  this  indorsement,  if  all  the 

name  of  S.,  as  an  indorser  on  a  bill  other  names  were  also  forged  or  were 

of  exchange  drawn  by  defendant   on  those  of  fictitious  personages." 
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of  exchange  because  all  the  parties  to  it  in  the  character  of 
drawers,  payees,  and  drawees  are  not  different  persons.  A  bill 
drawn  by  a  person  payable  to  his  own  order  has  always  been 
deemed  to  be  a  bill  of  exchange  in  the  commercial  sense  of  the 
phrase,  and  it  would  not  cease  to  be  such  a  bill  if  it  should  be 
indorsed  by  the  drawer  payable  to  the  drawee.  *  *  *  Where 
the  bill  is  negotiable,  and  contains  a  drawer,  a  payee,  and  a  drawee, 
it  is,  in  a  commercial  sense,  a  bill  of  exchange,  although  one  or 
more  of  the  parties  shall  fill  a  double  character."  The  English 
Bills  of  Exchange  Act  provides  that  a  bill  may  be  drawn  payable 
to,  or  to  the  order  of,  the  drawee.*'* 

(5)  Instrument  payable  to  joint  payees. —  An  instrument  may 
be  payable  to  two  or  more  payees  jointly.  Where  a  note  is  so  made 
payable  to  two  or  more  persons,  it  imports  prima  facie  a  joint  and 
coequal  interest  in  the  two  payees ;  but  this  does  not  preclude  proof 
of  the  true  transaction,  and  that  the  consideration  moved  from, 
them  in  separate  and  unequal  amounts  and  values.'*®  In  such  a 
case,  a  transfer  of  the  instrument  can  only  be  made  by  the  joint 
indorsement  of  all  the  payees,  unless  they  are  in  fact  partners.*'' 

(6)  Instrument  payable  to  one  or  some  of  several  payees. — 
It  is  provided  in  the  Negotiable  Instruments  Law  that  an  instru- 
ment may  be  drawn  to  the  order  of  one  or  some  of  several  payees.** 
If  this  provision  means  that  an  instrument  payable  in  the  alterna- 
tive to  one  or  some  of  several  payees  is  negotiable,  it  would  seem 
to  have  changed  the  rule,  for  it  has  generally  been  held  that  in- 
struments payable  in  the  alternative  to  one  person  or  another  are 
not  negotiable,  because  the  payee  is  not  certain.*®  It  is  not  clearly 
apparent  that  the  framers  of  the  Negotiable  Instruments  Law 
intended  to  modify  the  rule  as  to  alternative  payments;  it  seems 
better  to  construe  the  statute  as  intending  to  cover  a  promise  to 
pay  to  several  persons  whose  interests  are  common,  or  to  any  one 
or  more  of  them.  If  this  be  the  correct  interpretation,  there  has 
been  no  change  made  in  the  law,  since  the  rule  has  always  been 
that  where  a  promise  to  pay  is  made  to  several  persona  who  may 
be  identified  one  with  the  other  as  having  a  comnmn  interest  in 

45.  English  Bills  of  Exchange  Act,  more,  2  Gill   (Md.),  348;  Carpenter  v. 
1882,   §   5    (1).     See   Appendix.  Farnsworth,    106    Mass.    561,    8    Am. 

46.  Tisdale  v.  Maxwell,  59  Ala.  40.  Eep.   360.  ' 

47.  Ryhiner  v.  Peickert,  92  111.  305,        And  in  the  ease  of  Noxen  v.  Smith, 
34  Am.  Eep.  130.  127  Mass.  485,  it  was  held  that  a  prom- 

48.  Neg.  Inst.  L.  (N.  Y.),  §  27  (5).  issory  note  payable  to  "the  trustees" 

49.  Musselman  v.  Oakes,  19  111.  81,  of   a   church   "  or   their   collector,"   is 
68  Am.  Dec.  583;  Bennington  v.  Dins-  not  negotiable. 
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the  transaction,  or  to  any  one  of  them  as  representing  them  all, 
there  is  in  such  case  no  uncertainty  as  to  the  payee,  and  the  in- 
strument is,  therefore,  negotiable.''* 

(7)  Instrument  payable  to  holder  of  an  office  for  the  time 
heing. —  A  negotiable  instrument  may  be  drawn  payable  to  the 
order  of  the  holder  of  an  office  for  the  time  being.^*  This  pro- 
vision of  the  law  was  intended  to  declare  the  general  rule  that 
where  an  instrument  was  payable  to  a  person  holding  a  position 
of  a  representative  character  that  he  may  be  regarded  as  the  payee 
of  the  instrument  in  behalf  of  all  the  persons  whom  he  represents."* 

(8)  Payee  to  he  indicated  with  reasonable  certainty. —  There  is 
no  necessity  that  the  payee  should  be  actually  named,  provided  he 
can  be  ascertained  definitely.  The  important  point  is  that  there 
should  be  no  uncertainty  about  the  existence  of  the  person  who 
can  give  a  full  release  and  receipt  for  the  instrument.  The  general 
rule  is  that  it  is  sufficient  if  there  is  in  fact  a  payee  who  is  so 
designated  that  he  can  be  ascertained.^*     It  is  impossible  to  lay 


50.  Blanekenhagen  v.  Blundell,  2  B. 
&  Aid.  (Eng.)  217. 

Payable  in  alternative  to  one  of 
several  payees. — In  the  case  of  Holmes 
v.  Jacques,  L.  R.,  1  Q.  B.  (Eng.) 
376,  the  note  in  controversy  was  pay- 
able to  "  the  trustees  of "  etc.,  or 
"  their  treasurer  for  the  time  being." 
The  court,  per  Blackburn,  J.,  said :  "I 
think  the  true  construction  of  this  in- 
strument is  that  it  merely  means:  I 
promise  to  pay  to  the  trustees,  or  their 
agent  for  the  time  being  (the  latter 
being  what  is  implied  by  law),  and  I 
give  notice  that  the  treasurer  is  such 
agent.  Thus  carrying  out  the  intima- 
tion of  Bayley,  J.,  in  Blaliekenhagen  v. 
Blundell,  2  B.  &  Aid.  (Eng.)  217,  that 
if  there  had  been  any  community  of 
interest  stated  between  the  payees  so  as 
in  any  respect  to  identify  the  one 
witih  the  other,  it  is  possible  that  an 
action  might  have  been  maintained  on 
the  note." 

In  the  case  of  Noxen  v.  Smith,  127 
Mass.  485,  the  note  sued  upon  was 
payable  to  the  trustees  of  the  Method- 
ist Episcopal  church  or  their  collector, 
and  it  was  held  that  the  rule  making 
notes  nonnegotiable  which  are  pay- 
able in  the  alternative  did  not  apply 
in  this  instance,  because  the  two  per- 
sons named  were  not  strangers  to  each 
other,  but  one  was  clearly  the  agent 
of  the  other  to  collect  the  money. 


In  the  case  of  Atlantic  Mut.  Fire  Ins. 
Co.  V.  Young,  38  N.  H.  451,  it  was  held 
that  a  promise  contained  in  a  deposit 
note  given  by  the  insured  to  a  mutual 
fire  insurance  company  upon  the  issu- 
ing of  a  policy  to  him  "  to  pay  to  the 
company,  or  to  their  treasurer,"  the 
assessment  which  may  be  ordered  by 
the  directors,  is  not  a  promise  in  the 
alternative  to  one  of  two  distinct  par- 
ties. The  court  said:  "The  promise 
is  to  the  company  to  pay  them,  and 
the  insertion  of  the  words  "  or  their 
treasurer,"  merely  introduces  a  stipu- 
lation that  the  payment  agreed  to  be 
made  to  them  shall  be  considered  as 
made  to  them,  so  as  to  fulfil  the  con- 
tract, if  made  to  the  person  who  may 
then  be  their  treasurer."  See  also 
Gaytes  v.  Hibbard,  Fed.  Cas.  5,287,  5 
Biss.  99. 

51.  Neg.  Inst.  L.  (N.  Y.),  §  27  (6). 

52.  Davis  v.  Garr,  6  N.  Y.  124,  in 
which  case  a,  written  instrument  by 
which  D.  promises  to  pay  money  to 
W.  D.  and  M.,  "trustees  of  the  Apala- 
chicola  Land  Company,  or  their  suc- 
cessors in  ofiice,  or  order,"  was  held  to 
be  a  promissory  note. 

5a.  Adams  v.  King,  16  III.  169,  61 
Am.  Dec.  64.  The  court,  in  this  case, 
said:  "The  general  rule  in  relation 
to  bills  of  exchange  and  promissory 
notes  requires  that  the  person  to 
whom  they  are  made  payable  shall  be 
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down  any  fixed  rale  to  determine  the  degree  of  certainty  required 
in  designating  the  payee;  reference  should  be  made  to  the  dif- 
ferent cases  to  find  expressions  which  have  been  held  as  sufficient 
or  insufficient  to  designate  the  payee.  A  note  payable  to  the  estate 
of  a  deceased  person  has  been  held  to  be  sufficiently  certain  as  to 
the  payee  to  render  it  valid.^*    But  there  are  a  number  of  other 

specified;  but  this  may  be  done  with-  plication  of  the  doctrine  that  the  per- 
out  inserting  the  name;  for  that  is  son  to  whom  a  note  is  payable  must 
certain  which  may  be  rendered  certain ;  be  clearly  expressed.  It  is  an  equally 
and  if  the  payee  be  so  certainly  desig-  general  rule,  that  it  is  sufficient  if  there 
nated  or  referred  to  as  to  be  easily  is  in  fact  a  payee,  who  is  so  designated 
ascertainable  by  allegations  and  proofs,  that  he  can  be  ascertained.  (Story  on 
the  promise  will  be  valid."     See  also   Notes,  §   36.) 

Blackman  v.  Layman,  63  Ala.  547,  35  "  The  illustrations  of  the  manner  in 
Am.  Rep.  57;  Turner  v.  Eldridge,  6  which  this  rule  has  been  applied  are 
Ala.  821 ;  Moody  v.  Threlkeld,  13  Ga.  numerous.  Thus,  written  promises 
55;  Smith  v.  Bridges,  1  111.  18;  Chenot  have  been  held  to  be  valid  notes  or 
V.  Lefevre,  8  111.  637 ;  Greenhow  v.  bills  of  exchange,  though  made  payable 
Boyle,  7  Blaekf.  (Ind.)  56;  Smith  v.  to  bearer  (Grant  v.  Vaughan,  3  Burr. 
Marland,  59  Iowa,  645,  13  N.  W.  852;  [Eng.]  1516)  ;  or  to  persons  desig- 
Gordon  v.  Anderson,  83  Iowa,  224,  49  nated  simply  by  their  office,  without 
N.  W.  86,  12  L.  R.  A.  483;  Brown  v.  naming  them,  e.  g.,  the  treasurer  of 
Gilman,  13  Mass.  158.  the  First  Parish  in  H.  or  his  successor 

An  instrument  made  payable  to  the  in  said  office  ( Buck  v.  Merrick,  8  Allen 
"St.  Bt.  Juda,  owners  or  order,"  is  a  [MaSs.],  123)  ;  the  trustees  of  a  par- 
good  promissory  note,  as  it  can  be  tieular  church  (Noxon  v.  Smith,  127 
shown  who  are  the  owners  of  the  Mass.  485;  Holmes  v.  Jacques,  L.  E., 
steamboat  Juda,  and  the  note  would  be  I  Q.  B.  [Eng.]  376)  ;  the  manager 
payable  to  them,  or  their  order.  Moors  of  the  Provincial  Bank  of  England 
v.  Anderson,  8  Ind.  18.  (Robertson  v.  Sheward,  1  Man.  &  G. 

54.  Instrument  payable  to  estate.—  [Eng.]  511)  ;  the  treasurer-general  of 
The  case  of  Shaw  v.  Smith,  150  Mass.  the  Royal  treasury  of  Portugal 
166,  22  N.  E.  887,  6  L.  R.  A.  348,  (Soares  v.  Glyn,  8  Q.  B.  [Eng.]  24)  ; 
contains  the  best  discussion  of  this  doc-  the  executors  of  the  late  W.  B. 
trine,  although,  in  some  respects,  it  (Hamilton  v.  Aston,  1  C.  &  K.  [Eng.] 
goes  further  than  many  other  cases.  679)  ;  the  administrators  of  a  par- 
The  instrument  sued  upon  was  as  fol-  tieular  estate  (Moody  v.  Threlkeld,  13 
lows:  Ga.  55;  Adams  v.  King,  16  111.  169)  ; 

"$126.00.  ^^^  trustees  acting  under  the  will  of 

"  Belchebtown,  July  19,  1873         *^^  '**?.*^„-  ^-  ^-  (Megginson  v.  Har- 
"For   value  received,   I   promise   to  P^' ^  P''- &  M.  [Eng.]  322).    Also  to 
pay  F.  P.  Bridgman's  estate,  or  order,  i^     t"'?^,°^  ^  Particular  person,  even 
one  hundred  and  twenty-six  dollars  on  tfo^gV^iat  person  was  living  at  the 
demand,  with  interest  annually.  ^'J?^  (Bacon  v.  Fitch,  1  Root  [Conn.], 

"  ( Signed )     Eugene  Bkidqman."       ]^^ '  ^ockwood  v.  Jessup,  9  Conn.  272 ; 
"Witness:     A.  Bbidgman."  p°^  \-   Beltzhoover,    11   Miss.    142); 

to   a   business   name   adopted  by   the 
On  this  question  the  court  said  as  person   in   interest    (Bryant  v.   East- 
^°^}°J!^'-  man,  7  Cush.   [Mass.]    Ill;   Brown  v. 

The  defendant  contends  that  the  Parker,  7  Allen  [Mass.],  337);  aUd 
instrument  sued  on  is  not  a  promissory  to  the  steamboat  Juda  and  owners 
note,  for  want  of  a  sufficiently  definite  (Moore  v.  Anderson,  8  lud.  18)  So  a 
payee,  and  he  cites  two  decisions  which  bill  which  was  indorsed  to  a  person 
sustain  him  in  this  connection.  (Lyon  who  was  already  deceased  was  held 
V.   Marshall,   11   Barb.   241;    Tittle  v.   valid  in  the  hands  of  his  legal  repre- 

^'',?S*f'i9  ^*^^;.^?^-'  sentativea.    (Murray  V.  East  India  Co., 

But  this  would  be  too  strict  an  ap-  5  B.  &  Aid.  [Eng.]  204.)  More  literally 
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cases  holding  that  an  instrument  made  payable  to  the  estate  of  a 
person  is  not  good  as  a  promissory  note,  on  the  ground  that  the 
terms  of  such  instrument  do  not  point  with  legal  certainty  to  any 
person  as  payee,  and  that  it  is  impossible  to  ascertain  whether  the 
instrument  was  intended  to  apply  to  the  administrator  or  to  the 
distributees  of  the  estate,  or  to  the  parties  entitled  to  his  real 
estate;  and  this  imcertainty  can  only  be  explained  by  the  intro- 
duction of  parol  evidence  as  to  the  intention  of  the  makers,  which 
would  be  inadmissible.^^  But  where  a  note  is  made  payable  to  the 
estate  of  a  deceased  person,  it  is  evidence  of  a  debt  which  the 
executor  may  recover  as  assets  of  the  estate.®*  And  a  promissory 
note  which  is  payable  to  the  executor  of  the  estate  of  a  deceased 
person  is  valid.*'^  A  comparatively  recent  ISTew  York  decision  is 
to  the  effect  that  a  promissory  note,  to  the  order  of  the  estate  of  a 
certain  person,  was  in  substance  a  note  payable  to  a  fictitious  payee, 
and  if  negotiated  by  the  maker  was  payable  to  the  bearer. °*  It 
will  not  destroy  the  validity  of  a  bill  or  note  if  it  be  made  payable 
to  a  payee  who  is  not  designated  by  the  name  of  a  person.''* 


directly  opposed  to  the  two  decisions 
relied  on  by  the  defendant,  are  Peltier 
V.  Babillion,  (45  Mich.  384,  8  N.  W. 
99),  where  a  written  promise  payable 
to  the  order  of  J.  V.  Mehling  estate 
was  held  to  be  a  good  note,  and  Mc- 
Kinney  v.  Barter,  (7  Blackf.  [Ind.] 
385),  which  was  substantially  sim- 
ilar. See  also  Storm  v.  Stirling,  (3 
El.  &  Bl.  [Eng.]  832;  s.  c,  sub  nom. 
Cowie  V.  Stirling,  6  El.  &  Bl.  [Eng.] 
333);  Yates  v.  Nash,  8  C.  B.  N. 
S.  [Eng.]  681),  where  a  promise  to 
the  ofl&cer  for  the  time  being  of  a 
society  was  held  too  indefinite,  though 
the  general  rule  as  applied  in  other 
cases  was  recognized. 

"  In  the  ease  before  us,  the  promise 
was  to  pay  to  F.  B.  Bridgman's  estate, 
or  order.  He  was  dead,  and  adminis- 
trators had  been  appointed.  There 
could  be  no  doubt  that  the  promise 
was  intended  to  be  one  of  which  the 
administrators  could  avail  themselves. 
They  were  in  existence,  and  were  as- 
certainable. If  the  administrators  of 
his  estate  had  been  made  the  payees, 
without  naming  them,  there  can  be  no 
shadow  of  question  that  it  would  have 
been  sufficient.  It  savors  of  too  much 
refinement  to  hold  that  the  instru- 
ment   was   not    a    valid    promissory 


note  for  want  of  a  sufBciefntly  definite 
payee." 

But  in  the  case  of  Stern  v.  Eiehberg, 
83  111.  App.  442,  it  was  held  that  a 
promissory  note  payable  to  the  estate 
of  a  deceased  person  is  valid,  not  only 
as  a  promissory  note  but  also  as  evi- 
dence of  an  indebtedness;  and  where 
the  payee  named  in  such  note  was 
"  the  estate  of  Samuel  Eiehberg,"  it 
was  held  to  afford  a  designation  by 
which  the  payee  can  be  ascertained. 

55.  Tittle  V.  Thomas,  30  Miss.  122, 
64  Am.  Dec.  154;  Wayman  v.  Torrey- 
son,  4  Nev.  124;  Lyon  v.  Marshall,  11 
Barb.  (N.  Y.)  241. 

56.  Hendricks  v.  Thornton,  45  Ala. 
299;  McKinney  v.  Harter,  7  Blackf. 
(Ind.)   385. 

57.  Moody  v.  Threlkald,  13  Ga.  55; 
Adams  v.  King,  16  111.  169,  61  Am. 
Deo.  64. 

58.  Lewisohn  v.  Kent,  87  Hun  (N. 
Y.),  257,  33  N.  Y.  Supp.  826. 

59.  Moore  v.  Anderson,  8  Ind.  18. 
See  also  Hart  v.  Taylor,  70  Miss.  655, 
12  South.  553,  in  which  a  written  obli- 
gation reciting  that  the  maker  is 
bound  to  "  Millsap  College  or  its  as- 
signs if  it  shall  be  permanently  located 
at  Jackson,"  was  held  to  be  a  nego- 
tiable promissory  note. 
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d.  When  payable  to  bearer. — (1)  Statutory  provision. —  The 
Negotiable  Instniments  Law  contains  the  following  provision: 

"An  instrument  is  payable  to  bearer: 

"  1.  When  it  is  expressed  to  be  so  payable ;  or 

"  2.  When  it  is  payable  to  a  person  named  therein  or  bearer ;  or 

"  3.  When  it  is  payable  to  the  order  of  a  fictitious  or  nonexist- 
'"  ing  person,  and  such  fact  was  known  to  the  person  making  it  so 
"  payable ;  or 

"4.  When  the  name  of  the  payee  does  not  purport  to  be  the 
■"  name  of  any  person ;  or 

"  5.  When  the  only  or  last  indorsement  is  an  indorsement  in 
"  blank."  «" 

The  English  Bills  of  Exchange  Act  provides  that  "  a  bill  is  pay- 
able to  bearer  which  is  expressed  to  be  so  payable,  or  on  which 
the  only  or  last  indorsement  is  an  indorsement  in  blank. ®^  The 
word  "  bearer  "  means  the  person  in  possession  of  the  bill  or  note 
which  is  payable  to  bearer.®^ 

(2)  Instrument  made  expressly  payable  to,  bearer. —  It  is  the 
■ordinary  practice  in  commercial  transactions'  to  expressly  provide 
for  the  payment  of  a  negotiable  instrument  to  bearer,  if  such  is  the 
desire.  Probably  any  other  word  having  the  same  meaning  as 
bearer  would  be  equally  efficacious.  Thus  the  word  "  holder  "  has 
been  held  synonymous  with  and  equivalent  to  the  word  "  bearer."  ^ 

(3)  Instrument  payable  to  order  of  fictitious  person. —  Sub- 
division 3  of  the  above  section  of  the  I^egotiable  Instruments  Law 
is  a  substitute  for  a  somewhat  similar  provision  contained  in  the 
statutes  of  a  number  of  the  States.  Eor  instance  in  New  York,  it 
was  provided  that  a  note  made  payable  to  the  order  of  a  fictitious 
person  shall,  if  negotiated  by  the  maker,  have  the  same  effect  and 
be  of  the  same  validity  as  against  the  maker  and  all  persons  hav- 

60.  Neg.  Inst.  L.  (N.  Y.),  §  28.  of  precisely  the  same  import;  as  if 
I'or  same  section  in  statutes  of  other  the  note  were  made  payable  to  A.  B., 
States  see  Appendix.  or  to  any  one  to  whom  he  may  deliver 

61.  English  Bills  of  Exchange  Act,  it,  or  to  any  one  who  might  hold  the 
1882,  §  8    (3).  same  by  delivery.     In  both  cases  the 

6a.  Neg.  Inst.  L.    (N.  Y.),  §  2.  bearer  would  be  sufficiently  meant  aid 

63.  "  Holder  "    means     "  bearer." — ■  designated,  although  the  word  was  not 

Putnam  v.   Crymes,   1   McMullen    (S.  used.     If  it  was  the  intention  of  the 

C),    9,    6    Am.    Dec.    250,    in    which  maker  to  make  it  payable  to  any  one 

case    the    court    said :       "  The    word  who   acquires  possession  by   delivery, 

'  bearer '  is  usually  inserted  in  a  nego-  he  has  no  right  to  complain  when  it 

tiable  note,   transferable  by   delivery,  is  presented  to  him  without  the  writ- 

But  without  it  the  maker  of  the  note  ten  transfer.     '  Holder '  is  a  word  of 

can  make  it  transferable  by  delivery,  the  same  import  as  'bearer,'  and  both 

either  by  circulation,  or  using  a  word  may  acquire  title  by  lawful  delivery. 
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ing  knowledge  of  the  funds,  as  if  payable  to  bearer.**  Under  the 
common  law  a  bill  payable  to  a  fictitious  person  or  his  order  was 
neither  in  effect  payable  to  the  order  of  the  drawer  nor  to  the- 
bearer,  unless  it  was  shown  that  the  circumstance  of  the  payee 
being  a  fictitious  person  was  known  to  the  acceptor.*^  To  show 
that  the  acceptor  was  aware  that  the  payee  was  a  fictitious  person,, 
evidence  is  admissible  of  the  circumstances  under  which  he 
accepted  other  bills  payable  to  fictitious  persons.^ 

The  fictitiousness  of  the  maker's  direction  to  pay  does  not  de- 
pend upon  the  identification  of  the  name  of  the  payee  with  some 
existing  person,  but  upon  the  intention  underlying  the  act  of  the 
maker  in  inserting  the  name.  The  rule  as  to  an  instrument  pay- 
able to  the  order  of  a  fictitious  or  nonexisting  person  applies  only 
to  paper  put  in  circulation  by  the  maker  with  knowledge  that  the 
name  of  the  payee  does  not  represent  a  real  person.  The  maker's 
intention  is  the  controlling  consideration.     It  cannot  be  treated 

according  to  the  terms  of  the  con-  court  was  that,  where  the  circum- 
tract.  AH  the  law  requires  is  that  stance  of  the  payee  on  a  bill  being  a 
the  paper  must  have  negotiable  words  fictitious  person  is  known  to  the  ae- 
on its  face,  showing  it  to  be  the  inten-  ceptor,  the  bill  is  in  effect  payable 
tion  to  give  it  a  transferable  quality  to  bearer.  Soon  after  this  the  Court 
by  delivery;  otherwise  the  instrument  of  Common  Pleas  declared  the  same 
must  be  transferred  by  written  indorse-  rule  in  CoUis  v.  Emet,  1  H.  Bl.  (Eng.) 
ment,  if  payable  to  order;  or  sued  on  313. 

by  the  original  payee,  if  there  are  no  Minet  v.  Gibson  was  carried  up  to 

negotiable  words  at  all."  the    House    of    Lords.      There,    Eyre, 

64.  N.  Y.  Rev.  Stat.,  pt.  2,  chap.  4,  C.  B.,  Heath,  J.,  and  Lord  Thurlow, 
tit.  2,  §  5,  repealed  by  the  Negotiable  C,  dissenting,  a  majority  of  the  court 
Instruments  Law.  affirmed  the  judgment.      See   2   Pari. 

The  English  Bills  of  Exchange  Act  Cas.  48. 
(§7    [3])    provides  that  "where  the        66.  Phillips     v.     Mercantile     Nat. 

payee   is   a   fictitious    or    nonexisting  Bank,  140  N.  Y.  556,  35  N.  E:  982,  37 

person,  the  bill  may  be  treated  as  pay-  Am.  St.  Rep.  596,  23  L.  R.  A.  584.  In 

able  to  bearer."     This  provision  was  this  case  checks   were   drawn  by  the 

held,  in  the  ease  of  Bank  of  England  cashier  of  a  bank  in  favor  of  customers 

V.    Vagliano    (1891),    App.    Cas.    107,  of  the  bank,  but  without  their  knowl- 

to  change  the  law  upon  this  subject  edge,  and  without  intending  them  to 

in  England.  have  any  interest  therein;  the  cashier 

65.  Bennett  v.  Farnell,  1  Campb.  then  forged  their  indorsements  and  de- 
(Eng.)   130;   s.  c,  id.  180.  livered  the  checks  to  third  persons  to 

Historical  statement. —  It  is  said  by  b^  collected  for  his  benefit.  The  bank 
the  annotator  of  Campbell's  Reports  was  held  liable  for  the  checks  thus 
(1  Campb.  [Eng.]  133),  that  al-  drawn  by  its  cashier.  The  court  said: 
most  all  the  modern  cases  upon  this  "  If  the  checks  had  been  drawn  di- 
question  arose  out  of  the  bankruptcy  rectly  to  the  order  of  the  real  par- 
of  Livesay  &  Co.  and  Gibson  &  ties,  the  defendant  would  undoubtedly 
Co.,  who  negotiated  bills  with  have  been  protected  in  paying  them, 
fictitious  names  upon  them  to  the  As  it  was,  the  payees  were  fictitious 
amount  of  nearly  a  million  sterling  persons  in  the  eye  of  the  law,  and  the 
a  year.  One  of  the  eases  which  only  real  parties  were  the  firms  in 
first  put  this  point  directly  in  issue  New  York,  to  whom  the  cashier  sent 
was  Minet  v.  Gibson,  3  T.  R.  (Eng.)  them  in  such  form  that  they  could 
481.     The  unanimous  opinion  of  the   draw  the  money  upon  them." 
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as  payable  to  the  bearer  unless  the  maker  knows  the  payee  to  be 
fictitious  and  actually  intends  to  make  the  paper  payable  to  the 
fictitious  person.**  Where  a  note  is  made  payable  to  a  firm,  and 
no  such  firm  exists,  the  person  to  whom  such  note  was  given  may 
assume  such  firm  name  and  indorse  the  note  in  the  name  of  such 
firm,  and  it  will  be  a  good  indorsement  in  the  hands  of  an  innocent 
holder,  who  may  collect  the  same  of  the  maker.®® 

(4)  When  name  of  payee  does  not  purport  to  he  that  of  any. 
person. —  Independent  of  the  statute,  the  rule  is  that  the  validity 
of  a  negotiable  instrument  is  not  destroyed  because  it  is  made  pay- 
able to  an  impersonal  payee,  as  where  a  bank  check  or  draft  read, 
"  Pay  to  bills  payable  or  order,"  or  to  a  number  or  order,  it  was 
held  to  be  payable  to  the  bearer.™  Such  instruments  are  payable 
to  bearer  on  the  ground  that  the  use  of  the  words  "  or  order  "  in- 
dicates an  intention  that  the  paper  shall  be  negotiable.  A  common 
way  of  making  checks  payable  to  bearer  is  to  make  them  payable 
to  "  Cash,"  and  there  never  has  been  any  question  as  to  the  validity 
of  such  instruments.  But  a  check  for  the  payment  of  money  "  to 
the  order  of,  or  on  sight,"  without  specifying  any  payee  or  leaving 
any  blank,  has  been  held  not  to  be  a  check."'* 

(5)  When  only  a  last  indorsement  is  in  hlanh. —  It  has  always 
been  the  rule  that  an  instrument  indorsed  in  blank  is  transferable 
by  delivery  only  in  the  same  manner  as  an  instrument  payable  t& 

68.  Shipman  v.  State  Bank,  126  N.  son.    Coggil  v.  American  Exeh.  Bank, 

Y.  318,  27  N.  E.  371,  22  Am.  St.  Kep.  1  N.  Y.  113,  49  Am.  Dec.  310. 

821,    12   L.   E.   A.    791;    Irving   Nat.  69.  Blodgett  v.  Jackson,  40  N.  H. 

Bank  v.  Alley,   79  N.  Y.  536;   Turn-  21. 

bull  V.  Bowyer,  40  N.  Y.  456.  70.  Mechanics'  Bank  v.  Straiton,  3 

In  the  case  of  Armstrong  v.  Nat.  Abb.  N.  Y.  Ct.  App.  Dec.  269.  See 
Bank,  46  Ohio  St.  512,  15  Am.  St.  also  Willitts  v.  Phoenix  Bank,  2  Duer 
Kep.  655,  the  general  rule  was  held  (N.  Y.),  121,  in  which  case  three 
not  to  apply,  because  the  plaintiflf  had  certiiied  checks  payable  to  the  order 
drawn  a  check  on  the  defendant  bank  of  "  bills  payable "  and  one  "  to  the 
payable  to  William  Brown,  who  was  order  of  1658,"  were  under  considera- 
represented  to  her  to  be  an  actual  per-  tion.  The  court  said:  "As  the  re- 
son  ;  it  was  said  by  the  court :  "  If  quired  order  eould  not  in  either  case 
the  fictitious  character  of  the  payee  possibly  be  given,  the  checks,  unless 
is  unknown  to  the  drawer,  whoever  transferable  by  delivery,  were  pay- 
indorses  the  paper  in  that  name  with  able  to  no  one,  and  were  void  upon 
intent  to  defraud,  perpetrates  a  for-  their  face.  The  law  is  well  settled 
gery  and  the  indorsement  is  void,  a  that  a  draft  payable  to  the  order  of 
general  intent  to  defraud  being  suffi-  a  fictitious  person,  inasmuch  as  title 
cient  to  constitute  the  ofifense."  cannot  be  given  by  an  indorsement,  is, 

A    note    or    bill    which,     although  in  judgment  of  law,  payable  to  bearer, 

bearing  the  indorsement  of  the  payee,  and  it  seems  to  us  quite  manifest  that 

has  been  negotiated  by  the  drawer  for  in   principle   these   decisions    embrace 

his  beneiit,  the  payee  not  being  a  party  the  present  ease." 

to  the  transaction,  may  be  treated  as  71.  Mcintosh  v.  Lytle,  26  Minn.  336, 

if  drawn  payable  to  a  fictitious  per-  3  N.  W.  983,  37  Am.  Eep,  410, 
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bearerJ''  And  it  has  been  held  that  where  a  note  indorsed  in 
blank  by  the  payee,  is  afterward  transferred  by  an  indorsement  in 
full,  it  is  still  transferable  by  a  delivery  and  the  party  to  whom 
it  is  so  transferred  may  make  title  by  filling  up  the  blank  indorse- 
ment to  himself  and  striking  out  subsequent  ones." 

{41.  Additional  provisions  not  affecting  negotiability. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  con- 
tains the  following: 

"An  instrument  which  contains  an  order  or  promise  to  do  any 
"  act  in  addition  to  the  payment  of  money  is  not  negotiable.  But 
^'  the  negotiable  character  of  an  instrument  otherwise  negotiable  is 
"  not  affected  by  a  provision  which : 

"  1.  Authorizes  the  sale  of  collateral  securities  in  case  the  in- 
*'  strument  be  not  paid  at  maturity ;  or 

"  2.  Authorizes  a  confession  of  judgment  if  the  instrument  be 
"  not  paid  at  maturity ;  or 

"  3.  Waives  the  benefit  of  any  law  intended  for  the  advantage 
"  or  protection  of  the  obligor ;  or 

"  4.  Gives  the  holder  an  election  to  require  something  to  be 
"  done  in  lieu  of  payment  of  money. 

"  But  nothing  in  this  section  shall  validate  any  provision  or 
"  stipulation  otherwise  illegal."  ^*     " 

We  have  already  considered  the  effect  of  a  promise  or  order  to 

73.  Alabama.—  Carter  v.   Lehman,  Michigan.-^  Howry  v.  Eppinger,  34 

90  Ala.  126,  7  South.  735.  Mich.  29. 

Arkansas  —  Sterling    v.    Bender,    7  Missouri. —  Jaeoby  v.  Ross,   12  Mo. 

Ark.  201,  44  Am.  Dec.  539.  App.  577. 

California. —  Curtis  v.  Sprague,   51  Nebraska. —  Everett    v.    Tidball,    34 

Cal.  239.  Neb.  803,  52  N.  W.  816. 

Illinois. —  Wooley  v.  Lyon,  117  111.  New   York. —  Mitchell   v.   Hyde,    12 

244,  6  N.  E.  885,  57  Am.  Rep.  867;  How.  Pr.  460;  Beall  v.  General  Elec- 

Morris  v.  Preston,  93  111.  215;  Palmer  trie  Co.,  16  Misc.  611,  38  N.  Y.  Bupp. 

V.  Marshall,  60  111.  289.  627. 

Indiana. —  Grimes     v.     Piersol,     25  North  Carolina. —  French  v.  Barney, 

Ind.  246.  23  N.  C.  219. 

Kentucky. —  Caruth    v.    Thompson,  Pennsylva/nia. —  Gunnis  v.  Weigley, 

16  B.  Mon.  572,  63  Am.  Dee.  559.  114  Pa.  St.  191,  6  Atl.  465. 

Louisiana. —  Merz  v.  Kaiser,  20  La.  South  Carolina. —  Hanks  v.  Dunlap, 

Ann.  377.  10  Rich.  Eq.  139. 

Maine. —  McDonald  v.  Bailey,  14  Me.  Texas. —  Greneaux    v.    Wheeler,    6 

101.  Tex.  515. 

Maryland. —  Lucas  v.  Byrne,  35  Md.  73.  Watervliet   Bank   v.    White,    1 

485.  Den.  (N.  Y.)  608. 

Massachusetts. —  Lindsay   v.   Chase,  74.  Neg.  Inst.  Law   (N.  Y.),  §  24. 

104  Mass.   253;   Little  v.   O'Brien,   9  For   reference  to   sections   of  law   in 

Mass.  423.  other  St.ates  see  Appendix. 
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•do  an  act  in  addition  to  the  payment  of  money.'^"  In  this  section 
■we  will  consider  the  effect  of  provisions  for  (1)  the  sale  of  col- 
lateral securities;  (2)  for  confession  of  judgment  if  instrument 
is  not  paid  at  maturity;  (3)  for  a  waiver  of  the  benefits  of  a  law 
intended  for  the  protection  of  the  obligor,  and  (4)  for  an  option 
in  the  holder  to  require  something  to  be  done  in  lieu  of  tie  pay- 
ment of  money. 

b.  Provision  authorizing  sale  of  collaterals. —  We  have  already 
referred  to  the  effect  of  a  provision  in  an  instrument,  authorizing 
the  sale  of  certain  collaterals,  upon  the  unconditional  character  of 
the  order  or  promise  to  pay.™  The  above  section  of  the  Nego- 
tiable Instruments  Law  has  evidently  adopted  the  rule  as  laid 
down  by  the  courts,  for  it  seems  well  settled  in  every  jurisdiction 
that  although  it  may  appear  on  the  face  of  the  note  that  its  pay- 
ment is  secured  by  collaterals  in  personal  property,  or  mortgage  of 
real  property,  yet  if  otherwise  in  proper  form,  it  is  negotiable." 

75.  See  §  37  (f),  ante.  this   note;   and   in   case  the  proceeds 

76.  See  §  37  (f),  ante.  thereof,  after  paying  the  principal  and 

77.  Heard  v.  Dubuque  County  Bank,  interest    due    thereon,    with    all    ex- 
8  Neb.  10,  30  Am.  Rep.  811.  penses  of  sale,  shall  be  insufficient,  we 

Notes   secured   by   collateral. —  The  hold  ourselves  bound  to  pay  the  bal- 

leading  New  York  case  on  this  sub-  ance  on  demand. 

ject    is,   perhaps,   that   of   Arnold    v.  "A.  Hyatt  Smith,  President. 

Rock  River,  etc.,  R.  Co.,  5  Duer   (N.  (L.  s.)  "Wm.   A.    La  whence,    ~ 


Y.  Super.  Ct.),  207.     In  this  case  the  tary." 

instrument  sued  upon  was  in  the  fol- 
lowing terms:  ^^  '^^^  contended  that  the  instru- 
ment   given    in   evidence    was    not    a 
"$5,000.                                                         promissory   note,    but    an    agreement, 
"  New  York,  January  31s*,  1853.      on  the  part  of  the  company,  to  pay  the 
"  Six  months  after  date,  the  Rock   difference    between    what    the    bonds 
River    Valley   Union    Railroad    Com-   might   bring   on    a    sale    and   $5,000, 
pany  promises  to  pay  to  the  order  of   should   the  proceeds  of  such   sale  be 
A.  Hyatt  Smith  and  J.  Bodwell  Doe,   less  than  that  sum,  and  the  expenses 
for   value    received,   at    the    Hanover   of  the  sale;  and  that  the  defendants, 
Bank  of  this  city,  five  thousand  dol-   Smith     and     Doe,     were    not     liable 
lars,    having    deposited    with    Elisha  thereon. 

Peck,  as  collateral  security  and  pledge  The  court  said :  "  The  only  im- 
for  the  payment  of  this  note,  ten  bonds  portant  question  is  this :  Is  an  entire 
of  the  said  railroad  company,  of  one  contract,  part  of  which  is,  in  form,  a 
thousand  dollars  each,  numbered  as  good  promissory  note,  but  which  also 
follows  — 758,  759,  760,  761,  762,  763,  contains  a  special  contract,  in  rela- 
776,  783,  784,  786  —  and  we  hereby  tion  to  the  money  promised  to  be  paid, 
give  the  said  Peek  full  power  and  au-  a  good  promissory  note,  negotiable  by 
thority,  on  the  nonpayment  of  this  statute,  as  to  so  much  of  the  contract 
note  at  maturity,  or  at  any  time  there-  as  is,  in  form,  a  promissory  note? 
after,  to  sell  said  bonds  at  the  brokers'  "  By  this  instrument,  ten  bonds  are 
"board,  in  this  city,  or  at  public  or  pledged,  as  security  for  the  payment 
private  sale,  or  so  many  as  shall  pay  of  the  $5,000.  By  it,  Elisha  Peck  is 
this  note,  on  giving  six  days'  notice,  made  a  trustee,  to  hold  and  sell  the 
by  advertising  in  the  Journal  of  Coin-  bonds,  and  apply  the  proceeds.  The 
merce,  in  this  city,  and  apply  the  pro-  mode  of  sale  is  agreed  upon;  and,  on 
ceeds  of  said  bonds  to  the  payment  of  pursuing  the  mode  specified,  the  maker 
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An  instrument  in  terms  and  form  a  negotiable  promissory  note 
does  not  lose  that  character  because  it  recites  that  the  maker  has 
deposited  collateral  security  for  its  payment,  which  he  agrees  may 


agrees,  to  pay  the  balance  that  may  re- 
main, after  applying  the  proceeds  in 
satisfaction  of  all  expenses  of  the  sale, 
and  in  reduction  of  the  principal  and 
interest  due  thereon.  See  Allen  v. 
Dykers  &  Alstyne,  3  Hill  (N.  Y.), 
593. 

"The  terms  of  this  contract  do  not 
modify  that  part  which  contains  a 
promise  to  pay,  absolutely,  to  the  or- 
der of  the  persons  named  in  it,  a  sum 
certain,  and  on  the  day  specified. 

"  The  only  objection  is,  that  it  con- 
tains a  contract,  collateral  to  the 
promise  to  pay  the  $5,000,  by  which 
the  maker  of  the  paper  may  be  sub- 
jected to  a  liability,  which  the  law 
would  not  impose,  upon  the  mere  fact, 
of  a  deposit  of  the  bonds  as  collateral 
security,  without  any  special  agree- 
meat  as  to  the  maimer  of  selling  them. 

"  It  will  hardly  be  pretended,  that, 
in  the  absence  of  any  special  agree- 
ment, the  pledge  of  stocks,  deposited 
as  security  for  the  payment  of  a  note 
of  the  pledgor,  discounted  by  him, 
could  sell,  in  the  manner,  and  upon 
the  notice,  specified  in  this  contract, 
and  apply  the  proceeds,  first,  to  pay 
all  expenses  of  such  sale,  and  the  resi- 
due on  account  of  the  principal  and 
interest,  and  then,  as  a  matter  of 
course,  recover  the  balance  due  on 
the  note.  The  pledgor  of  the  stocks 
would  liot  be  concluded  by  a  sale, 
made  in  such  a  manner,  and  on  such 
a  notice,  in  the  absence  of  any  special 
contract  in  relation  to  it.     *     *     * 

"  In  the  present  ease,  the  collateral, 
or  additional  contract,  which  the  in- 
strument embodies,  relates  solely  to 
the  money  promised  to  be  paid.  It 
provides  a  security  for  the  payment 
of  the  money,  prescribes  the  mode  of 
converting  the  security,  how  the  pro- 
ceeds shall  be  applied,  and  the  extent 
of  the  maker's  liability  under  the  col- 
lateral contract,  after  the  security 
shall  have  been  exhausted  in  the  man- 
ner stipulated. 

"  If  this  collateral  contract  had  been 
written  on  a  separate  instrument,  al- 
though executed  and  delivered  con- 
temporaneously with  the  note,  the  fact 
of  its  having  been  so  made  would  not 
affect  the  negotiable  character  of  the 


note  itself.  The  pledge,  or  collateral 
security  for  the  payment  of  the  note, 
would  in  equity  belong  to  every  suc- 
cessive iona  fide  holder  of  the  note  for 
value.  Although,  therefore,  the  in- 
dorsement of  the  note  would  not,  in 
law,  transfer  any  title  or  right  to  the 
security  created  by  the  collateral  con- 
tract, yet,  in  equity,  it  would  work 
such  a  transfer.  As  this  collateral, 
or  additional  contract,  does  not,  in 
any  respect,  modify  any  clause  of  the 
note  itself,  nor  affect  in  any  manner 
the  liability  of  any  party  to  it,  as 
such  party  (unless  it  deprives  the 
note  of  its  negotiable  character  a» 
such,  which  is  the  point  to  be  de'ter- 
mined) ,  we  do  not  see  that  any  in- 
jurious consequences  can  result,  from 
holding,  that  the  note,  notwithstand- 
ing the  addition  of  such  contract,  con- 
tinues as  to  its  negotiability,  unaf- 
fected by  it. 

"  Such  an  instrument  is  quite  dif- 
ferent from  one  which,  in  addition  to 
a  note  perfect  in  form,  should  con- 
tain a  contract  having  no  relation  to 
the  money  promised  to  be  paid,  and 
wholly  independent  of  it.  If  the  ad- 
ditional contract  was  for  the  sale  or 
leasing  of  land^  or  the  sale  or  ex- 
change of  personal  property,  or  re- 
lated to  any  other  distinct  and  inde- 
pendent subject,  there  would  be  many 
reasons  for  declaring  the  instrument 
not  negotiable,  which  can  have  no  ap- 
plication to  that  under  consideration. 

"  Instruments  like  the  present  are 
of  common  use.  The  persons  indors- 
ing them  undoubtedly  intend  to  stand 
in  the  position,  and  to  incur  the  lia- 
bilities of  indorsers  of  commercial 
paper,  and  if  charged  at  all,  to  be 
charged  by  the  means  by  which  the 
liability  of  all  indorsers  becomes 
fixed.  Allowing  an  instrument,  like 
that  in  suit,  to  be  treated  and  en- 
forced as  a  negotiable  note  cannot  be 
made  a  precedent  for  holding  instru- 
ments negotiable,  which,  in  addition 
to  containing  a  promise  for  the  ab- 
solute payment  of  money,  contain 
promises  for  the  performance  of  other 
acts,  having  no  reference  to,  or  con-' 
nection  with,  the  money  promised  to 
be  paid." 
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be  sold  in  a  specified  manner.^^  But  it  has  been  held  a  note  con- 
taining an  agreement  that  if  there  shall  be  any  depreciation  prior 
to  the  maturity  of  the  note,  in  the  collateral  security,  the  payee  or 
holder  may  call  for  such  further  security  as  he  deems  satisfactory, 
is  not  a  negotiable  promissory  note.'^®  A  note  otherwise  negotiable 
is  not  rendered  nonnegotiable  by  a  stipulation  contained  therein, 
retaining  legal  title  to  the  property  for  -which  it  was  given,  as 
security  for  its  payment.*"  This  proposition  is  not  without  oppo- 
sition ;  it  has  been  held  that  an  agreement  to  pay  a  sum  certain  as 
the  purchase  price  of  property  sold,  with  an  option  on  the  part  of 
the  payee  to  take  possession  of  the  property  in  case  of  default  in 
payment,  lacks  that  degree  of  certainty  which  is  essential  for  a 
negotiable  promissory  note.*^ 


78.  Knlpper  v.  Chase,  7  Iowa,  145; 
Bank  of  Carroll  v.  Taylor,  .67  Iowa, 
572,  25  N.  W.  810;  Mumford  v.  Tol- 
man,  54  111.  App.  471;  Biegler  v. 
Merch.  Loan  &  Trust  Co.,  62  111.  App. 
560;  Duncan  v.  City  of  Louisville,  13 
Bush  (Ky.),  378,  26  Am.  Eep.  201; 
Collins  V.  Bradbury,  64  Me.  37 ;  Towne 
V.  Riee,  122  Mass.  67;  Blumenthal  v. 
Jassoy,  29  Minn.  177,  12  N.  W.  517; 
Cox  V.  Oayan,  117  Mich.  699,  76  N. 
W.  96;  Goss  V.  Emerson,  23  N.  H.  38; 
Ilsley  V.  Smedes,  15  Daly  (N.  Y.) ,  488, 
8  N.  Y.  Supp.  470;  Valley  Nat.  Bank  v. 
Crowell,  148  Pa.  St.  284,  23  Atl.  1068, 
33  Am.  St.  Eep.  824;  Farmers'  Bank 
of  Merceraburg  v.  Crowell,  Idem.; 
Craft  V.  Bunster,  9  Wis.  503. 

79.  Lincoln  Nat.  Bank  v.  Perry,  66 
Fed.  887,  14  C.  C.  A.  273,  32  U.  S. 
App.  15. 

In  the  case  of  Continental  Nat.  Bank 
V.  Wells,  73  Wis.  332,  41  N.  W.  409, 
it  was  held  that  a  note  for  a  specified 
sum  due  at  a  certain  time  is  rendered 
nonnegotiable  by  an  alternative  con- 
tract therein,  that  the  payee-  may  sell 
the  collateral  securities  mentioned 
therein,  and,  if  those  decline  in  value, 
he  may  sell  them  before  the  note 
would  otherwise  be  due,  in  which  case 
the  proceeds  of  sale,  less  its  expenses, 
shall  be  applied  on  the  debt,  and,  if 
a  deficiency  remain,  it  shall  be  due 
forthwith. 

80.  Provision  as  to  retention  of  title 
of  consideration  of  note. —  See  the  fol- 
lowing cases:  Mott  v.  Havana  Nat. 
Bank,  22  Hun  (N.  Y.),  3S4;  First  Nat. 
Bank  v.   Slaughter,   98   Ala.   602,    14 


South.  545,  39  Am.  St.  Eep.  88;  Howard 
V.  Simpkius,  69  Ga.  773;  Chicago  Ry. 
Equipment  Co.  v.  Merchants'  Nat. 
Bank,  136  U.  S.  268,  10  Sup.  Ct.  999, 
34  L.  Ed.  349;  Heard  v.  Dubuque  Co. 
Bank,  8  Neb.  10,  30  Am.  Rep.  811; 
Kimball  County  v.  Mellon,  80  Wis. 
133,  48  N.  W.  1100. 

In  the  case  of  Third  Nat.  Bank  v. 
Bowman-Spring  50  App.  Div.  66,  64 
N.  Y.  Supp.  410,  the  claim  was  made 
by  the  defendant  that  a  note  was  not 
negotiable  because  of  the  matter  fol- 
lowing the  ordinary  form  of  a  prom- 
issory note,  viz.:  The  waiver  of  pro- 
test; the  agreement  that  the  title  of 
the  property  for  which  the  note  was 
given  should  remain  in  the  payees  un- 
til the  note  was  fully  paid;  the  state- 
ment that  no  person  was  authorized 
to  receive  payment  of  the  note,  unless 
it  was  presented  and  the  amount  paid 
duly  indorsed  at  the  time,  and  that  no 
agent  was  authorized  to  extend  the 
time  for  payment  or  to  renew  the  note. 
After  citing  Arnold  v.  Eock  Eiver  Val- 
ley Union  R.  Co.,  5  Duer  (N.  Y.),  207; 
Mott  V.  Havana  Nat.  Bank,  22  Hun 
(N.  Y.) ,  354;  Hodges  v.  Sohuler,  22  N. 
Y.  114;  Frank  v.  Wessels,  64  N.  Y.  1'55, 
the  court  said :  "  We  are  aware  of  no 
authorities  in  this  State  in  conflict 
with  those  here  referred  to,  and  they 
hold  that  where  a  note  contains  a 
promise  to  pay  a  certain  sum  of 
money,  at  a  certain  time  absolutely, 
the  addition  of  provisions  similar  to 
those  in  the  note  in  suit  does  not 
render  the  note  nonnegotiable." 

81.  Nonnegotiability  of  such  in- 
struments.—  In  the  case  of  Wright  v. 
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c.  Provision  authorizing  confession  of  judgment. —  The  rule,  as 
declared  in  the  Negotiable  Instruments  Law,  that  the  negotiable 
character  of  an  instrument,  otherwise  negotiable,  is  not  affected  by 
a  provision  which  authorizes  a  confession  of  judgment  if  the  in- 
strument is  not  paid  at  maturity,  is  new  to  the  State  of  New  York 
and  many  of  the  Eastern  States.  The  custom  of  inserting  such 
a  provision  in  negotiable  instruments  has  apparently  never  been 
considered  by  the  courts;  of  those  States.  It  has  been  held  in  the 
State  of  Pennsylvania  that  a  note  payable  to  bearer  authorizing 
any  attorney  to  enter  a  judgment  in  favor  of  the  holder  for  the 
amount  of  the  note  with  costs,  coupled  with  a  release  of  errors  and 
a  waiver  of  stay  of  execution,  and  of  the  right  of  an  inquisition 
and  an  appraisement  is  not  a  negotiable  note.*^  But  in  many  of 
the  Western  States  the  rule  is  different,  and  it  would  seem  that  a 
provision  for  the  confession  of  judgment  is  quite  often  inserted 
and  has  been  generally  accepted  as  not  affecting  the  negotiability 
of  the  instrument.^^    It  is  uniformly  held  that  a  power  of  attorney 

• 
Traver,  73  Mich.  493^  41  N.  W.  517,  should  lose  the  property,  and  also 
3  L.  R.  A.  50,  a  promissory  note  speci-  have  the  payment  of  the  whole  sum 
fied  the  property  for  the  purchase  enforced  against  him.  The  instrument 
price  of  which  the  note  was  given,  is  uncertain  and  capable  of  two  con- 
and  contained  the  sentence :  "  The  •structions  as  to  its  terms.  The  court 
conditions  of  this  note  are,  if  not  paid  erred  in  calling  it  a  promissory  note." 
when  due,  the  property  for  which  it  is  See  also  Bannister  v.  Rouse,  44 
given  shall  be  the  property  of  A.  J.  Mich.  428,  6  N.  W.  879;  Nat.. Bank 
Mowry."  The  court  said :  "  The  in-  of  Syracuse  v.  Armstrong,  25  Minn, 
strument  before  us  has  more  the  ap-  530;  Wright  v.  Shimek,  8  Kan.  App. 
pearance  of  a  contract  of  sale,  with  350,  55  Pac.  464;  Jones  v.  Dulick,  8 
the  title  reserved  in  the  property  to  Kan.  App.  855,  55  Pac.  522. 
the  seller  until  paid  for,  than  it  has  82.  Overton  v.  Tyler,  3  Barr  (Pa.), 
of  a  promissory  note.  The  naming  346;  Sweeney  v.  Thiekstun,  77  Pa.  St. 
of  the  property  for  which  it  was  given,  131.  And  in  other  States  see  Richards 
standing  alone  does  not  hurt  it  as  v.  Barlow,  140  Mass.  216,  6  N.  E.  68; 
a  promissory  note.  But  coupled  with  Brewing  Co.  v.  McKittrick,  86  Mich, 
the  clause,  'The  conditions  of  this  191,  48  N.  W.  1086;  Law  v.  Crawford, 
note   are,'   etc.,    it   has   the  effect   to   67  Mo.  App.  150. 

render  the  instrument  a  contract,  and  83.  Osborn  v.  Hawley,  19  Ohio,  130; 
not  a  promissory  note.  No  one  can  Clements  v.  Hull,  35  Ohio  St.  141; 
tell  from  the  reading  of  this  instru-  Spence  v.  Emeriue,  46  Ohio  St.  433, 
ment  whether  the  payment  therein  15  Am.  St.  Rep.  634;  Nickerson  v. 
mentioned  is  certain  and  uncondi-  Sheldon,  33  111.  372;  Gehlbach  v.  Nat> 
tional  or  not.  This  condition  seems  Bank,  83  111.  App.  129 ;  Tolman  v.  Jan- 
to  provide,  as  before  said,  an  option  son,  106  Iowa,  455,  76  N.  W.  732;  Gil- 
,in  the  purchaser.  It  may  be  said  that  more  v.  Hirst,  56  Kan.  626,  44  Pac. 
this  could  not  have  been  the  intent  of  605.  In  the  case  last  cited  it  was  held 
the  parties  to  the  instrument,  that  the  that  an  agreement  added  to  a  prom- 
purchaser  should  have  the  use  of  the  issory  note  authorizing  the  legal 
property  for  one  year  free  of  charge;  holder  to  have  judgment  by  confession 
but  it  may  also  be  said,  on  the  other  at  any  time  thereafter,  for  the  stipu- 
hand,  that  the  maker  could  not  have  lated  damages  and  attorney  fees,  does 
intended  that,  if  he  failed  to  pay  on  not  render  the  amount  the  maker  must 
or  before  the  day  therein  named,  he  pay  so  uncertain  as  to  destroy  the  ne- 
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to  confess  judgment  must  be  strictly  construed,^  and  whether  the 
power  can  be  executed  for  the  benefit  of  a  holder  of  a  note  other 
than  the  payee  must  depend  upon  the  language  of  the  power 
itself.*^  If  the  note  is  in  itself  perfect,  without  conditions,  it  may 
remain  negotiable,  although  the  power  of  attorney  to  confess  judg- 
ment may  not,  by  its  terms,  operate  in  favor  of  an  indorsee  or 
transferee  of  the  note.** 

d.  Waiver  of  benefits  of  a  law  intended  for  protection  of  obligor. 
—  It  has  been  generally  held  in  those  jurisdictions  where  the  sub- 
ject has  been  before  the  courts  for  consideration,  that  a  provision 
in  a  negotiable  instrument  waiving  the  benefit  of  exemption,  home- 
stead, and  valuation  and  appraisement  laws  does  not  impair  the 
negotiable  character  of  the  instrument.*''  The  fact  that  a  note, 
otherwise  negotiable,  contains  a  provision  for  the  payment  of 
attorney's  fees,  and  waives  all  exemptions,,  and  stipulates  that  the 

gotiability    of    the   note,   but    simply  time  after  the  same  became  due;  but 

gives  the  holder  an  additional  remedy  the  court  questioned  whether  such  a 

to  enforce  the  payment,  and  a  remedy  warrant  of  attorney  would  be  legally 

which   facilitates   rather  than  ineum-  operative  to   authorize  the  confession 

bers  its  circulation.  of  a  judgment  in  favor  of  an  indorsee 

84.  Cushmau  v.  Welsh,  19  Ohio  St.  of  such  note.  And  in  Cushman  v. 
536;  Manufacturers  &  Mechanics'  Welsh,  19  Ohio  St.  536,  the  power  was 
Bank  v.  St.  John,  5  Hill  (N.  Y.),  497.  conferred  by  the  terms  of   the  instru- 

85.  In  whose  favor  confession  may  ment  to  confess  judgment  only  "  in 
be  made. —  In  the  case  of  Spenee  v.  favor  of  the  legal  holder  of  the  note," 
Emerine,  46  Ohio  St.  433,  21  N.  and  it  was  decided  that  a  warrant  of 
E.  866,  15  Am.  St.  Eep.  634,  the  note  attorney  for  the  confession  of  such  a 
contained  the  following  provision:  judgment  did  not  authorize  a  confes- 
"And  we  jointly  and  severally  sion  of  judgment  on  such  a  note  in 
hereby  authorize  any  attomey-at-law,  favor  of  the  owner  or  holder  thereof, 
at  any  time  after  the  above  sum  be-  without  an  indorsement  thereon  by  the 
comes  due,  with  or  without  process,  payee,  as  provided  by  the  statute, 
to  appear  for  us  in  any  court  of  record  transferring  the  legal  title  to  such 
in  the  State  of  Ohio  and  confess  judg-  owner  and  holder  of  the  note. 

ment  against  us  for  the  amount  due  In  Clements  v.  Hull,  35  Ohio  St.  141, 
thereon,  with  interest  and  costs,  and  the  authority  given  by  the  power  of 
to  release  all  errors  and  the  right  of  attorney  was  "  to  confess  judgment 
appeal;  "  it  was  held  that  this  power  in  favor  of  the  holder  of  said  note." 
of  confession  of  judgment  could  not  There  it  was  held  that  the  confession 
operate  in  favor  of  a  holder  to  whom  of  judgment  might  be  executed  in  favor 
the  payee  transferred  it  by  delivery  of  an  equitable  owner  and  holder  to 
although  the  note  was  made  payable  whom  a  note  payable  to  a  designated 
to  a  definite  person  or  bearer.  This  is  payee  had  been  transferred  by  deliv- 
on  the  principle  that  in  all  cases  of  ery,  without  indorsement, 
special  agency  an  agent  constituted  86.  Osborn  v.  Hawley,  19  Ohio,  130. 
for  a  particular  purpose,  and  under  a  87.  A  note  is  not  rendered  nonnego- 
limited  power,  cannot  bind  his  princi-  tiable  by  the  addition  of  the  following 
pal  if  he  exceeds  that  power.  stipulation,  viz.:     "We  do  hereby  re- 

in Marsden  v.  Soper,  11  Ohio  St.  503,  linquish  and  waive  the  benefit  of  all 
the  warrant  of  attorney  under  which  laws  exempting  real  and  personal  prop- 
judgment  was  confessed  purported  to  erty  from  levy  and  sale."  Hughitt  v. 
authorize  such  confession  "  in  favor  of  Johnson,  28  Fed.  865 ;  Lyon  v.  Martin, 
any  holders  of  this  obligation  "  at  any  31  Kan.  411. 
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property  for  -which  it  was  given  shall  remaiiL  as  security  for  the 
debt,  does  not  destroy  its  negotiability.®*  In  a  Pennsylvania  case,** 
it  was  urged  that  the  words  in  a  promissory  note,  "  waiving  the 
right  of  appeal,  and  of  all  valuation,  appraisements,  stay,  and 
exemption  laws,"  destroy  its  negotiability.  The  court  said :  "  In 
what  way?  They  do  not  contain  any  condition  or  contingency, 
but,  after  the  note  falls  due  and  is  unpaid  and  the  maker  is  sued, 
facilitate  the  collection  by  waiving  certain  rights  which  he  might 
exercise  to  delay  or  impede  it.  Instead  of  clogging  its  negotia- 
bility it  adds  to  it,  and  gives  additional  value  to  the  note." 

e.  Option  with  holder  requiring  something  in  lieu  of  money. — 
The  rule  that  the  negotiability  of  an  instrument  is  not  affected  by 
a  provision  giving  the  holder  an  election  to  require  something  to 
be  done  in  lieu  of  payment  of  money  is  well  established,  inde- 
pendent of  the  provisions  of  the  Negotiable  Instruments  Law. 
As  we  have  already  observed,  if  there  appears  upon  the  face  of  the 
instrument  any  contingency  which  would  make  it  payable  in  any- 
thing other  than  money,  it  loses  its  negotiable  quality  f^  but  where 
the  debtor  promises  to  pay  in  money,  and  he  has  no  election  to  do 
anything  else,  but  the  choice  is  left  with  the  holder  as  to  receiving 
something  other  than  money,  the  negotiable  quality  of  the  instru- 
ment is  not  affected.®^ 

88.  First  Nat.  Bank  v.  Slaughter,  98  of  stock  in  exchange  therefor,  has  been 
Ala.  602,  14  South.  545,  39  Am.  St.  held  to  be  a  negotiable  promissory  note 
Rep.  88.  on  the   ground  that   the   option  was 

89.  Zimmerman  v.  Anderson,  67  Pa.  with  the  holder.  Hodges  v.  Shuler,  22 
St.  521,  5  Am.  Rep.  447.    In  this  case  N.  Y.  114. 

the    action   was  upon    the   following  So  an  instrument  in  the  following 

note :  form :      "  Four  months   after  date,   I 

"  $125  00  promise  to  pay   to   the   order   of  M. 

„rr ,l„^™  „„  Tj,r.™,.^«    TLt      -L   oe  fifty-five  dollaiB,  at   my   store    (or  in 

Township  of  BtrFFALO,  March  25,  j          j          j%       i             •     j » i. 

1868  "'^"'     ")      ""<"■■  "",  goods  on  demand)  value  received,"  has 

"  Six  months   after  date   I  nromiae  ''*^°  ^^^^  *  negotiable  promissory  note. 

4„  r,o?i?  w   T^wi   L7!.^^.     P'^"?^'^"  The  court  lays  down  the  rule,  that  if 

-to  pay  E.  W.  Lowe,  or  order,  one  hun-  ..          annears    imnti    tbp    faw    of   the 

dred  and  twenty-five  dollars,  for  value  „!1^   appears   upon   the   tace   ot   the 

received,    with    interest,    waiving    the  ^^t    ^7    ^"'it  "ge°«y    ^^iph    would 

right  of  appeal  and  of  all  valuation,  f^^^.t   ^''^''^^\^    anything    other 

"      •           K.        t.              J                 ..  than  the  money,  then  it  loses  its  ne- 

appraisement,     stay     and     exemption  g„tiable  quality,  but  where  the  debtor 

"  MOSES  Andekson."       P^on'ises  to  pay  in  money  and  he  has 

Indorsed:       "E.  W.  Lowe."  ?L    r-'°°-     i  ^?  *?ll   /^^v^f? 

the  choice  is  left  with  the  holder  as 

90.  See  §  37   (e),  wnte.  to    receiving    something    other    than 

91.  In  New  York,  an  instrument  by  money,  the  negotiable  quality  of  the 
which  a.  railroad  corporation  promises  instrument  is  not  affected.  Hosstatter 
to  pay  a  certain  sum,  or  upon  the  sur-  v.  Wilson,  36  Barb.  (N.  Y.)  307. 
render  of  the  instrument,  together  In  the  case  of  Dinsmore  v.  Duncan, 
with  the  interest  warrants  not  due,  to  57  N.  Y.  573,  a  note  issued  by  the 
the  treasurer,  to  issue  certain  shares  United  States  contained  a  statement. 
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I  42.  Omissions  not  affecting  validity  and  negotiability. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  The  validity  and  negotiability  of  an  instrument 
'*  are  not  affected  by  the  fact  that : 

"  1.  It  is  not  dated ;  or 

"  2.  It  does  not  specify  the  value  given ;  or  that  any  value  has 
■"  been  given  therefor ;  or 

"  3.  It  does  not  specify  the  place  where  it  is  drawn  or  the  place 
"  where  it  is  payable."  ^^ 

b.  Necessity  of  date. —  Since  the  date  of  an  instrument  gen- 
erally regulates  the  time  when  it  becomes  due,  it  should  be  clearly 
expressed.**  A  date,  however,  has  never  been  deemed  essential 
to  the  validity  of  a  negotiable  instrument,^  for  where  such  an 
instrument  has  no  date,  the  time,  if  necessary  to  be  inquired  into, 
will  be  computed  from  the  date  it  was  made  and  issued.***  The 
date  of  a  negotiable  instrument  is  merely  prima  facie  evidence  of 
the  time  of  its  inception.  It  has  no  real  inception  until  it  is  de- 
livered, and  for  all  legal  purposes  it  is  to  be  considered  as  made 
on  the  day  it  is  delivered.  So  where  an  instrument  is  not  dated 
the  time  when  it  is  due  should  be  computed  from  the  time  of  its 
delivery.*®  The  vsrritten  date  on  a  negotiable  instrument  is  only 
presumptive  evidence  of  the  actual  time  of  its  execution.*^    It  has 

viz.:    "  At  maturity  convertible,  at  the       92.  Neg.   Inst.   L.    (N.   Y.),    §   25. 
option  of   the  holder,   into  bonds   re-   For  the  same  section  in  the  statutes 
deemable,  at  the  pleasure  of  the  gov-   of  other  States  see  Appendix, 
ernment  at  any  time  after  five  years       93.  Chitty  on  Bills,  p.   148;   Story 
and  payable  twenty  years  from  July   on  Promissory  Notes,  §  45. 
15,  1868,  with  interest  at  6  per  centum       94.  Alabama. —  Burns  v.  Moore,  76 
per  annum,  payable  semi-annually  in   Ala.  339,  52  Am.  Rep.  332. 
<!oin."     It  was  objected  that  the  note       CaUfornia. — ■  Collins   v.   DriscoU,   69 
was  in  the  alternative,  and  that,  ae-    Cal.  550,  11  Pac.  244. 
cordingly,  it  did  not  fall  within  the       Illinois. —  Archer  v.   Claflin,  31  111. 
definition  of  a  negotiable  instrument.   306. 

The  court  said :  "  But  in  these  cases  Indiana. —  Seldonridge  v.  Connable, 
(Atkinson  v.  Manks,  1  Cow.   [N.  Y.]    32  Ind.  375. 

691 ;  Cook  v.  Satterlee,  6  Cow.  [N.  Y.]       New  Jersey.—  Vander  Vere  v.  Odg- 
108;  Matthews  v.  Houghton,  2  Fairf.   burn,  2  N.  J.  L.  63. 
[Me.]   377)    the  alternative  was  with       New  York  —  Mechanics  &  Farmers' 
the  debtor,  so  that  it  could  not  be  said   Bank  v.  Schuyler,  7  Cow.  338. 
that  the  instrument  was  payable  abso-       Texas. —  Wexel  v.  Cameron,  31  Tex. 
lutely  and  at  all  events.    No  case  was   614. 

cited,  nor  is  it   believed  can   any   be        Vermont. —  Michigan     Ins.     Co.     v. 
found,  in  which  where  the  note  is  pay-   Levenworth,  30  Vt.   11. 
able  absolutely,  as  far  as  the  debtor       95.  Giles  v.  Bourne,  6  Mau.  &  Sel. 
is  concerned,  and  the  creditor  has  an    (Eng.)    73;    Seldonridge  v.   Connable, 
option  to  convert  the  obligation  of  the   32  Ind.  375. 

debtor  into  another  and  different  one,  96.  Cowing  v.  Altman,  71  N.  Y.  435. 
it  is  held  to  be  not  negotiable,  so  long  97.  Germania  Bank  v.  Distler,  67 
as  the  creditor  has  not  exercised  his  Barb.  (N.  Y.)  383,  4  Hun  (N.  Y.), 
option."  633,  affd.  in  64  N.  Y.  642;   Breck  v. 

16 
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been  held  that  where  a  note  is  intended  to  bear  date  as  of  the  time 
of  its  execution,  but  is  wrongly  dated  by  mistake,  the  mistake  may 
be  corrected,  except  as'  to  an  innocent  purchaser  or  indorser,  who 
would  be  prejudiced  by  the  correction.^ 

c.  Use  of  words  " for  value  received"  or  equivalent.  The 
usual  method  of  specifying  the  value  given  as  a  consideration  for 
a  negotiable  instrument  is  by  the  words  "  value  received."  The 
rule  as  declared  by  the  [ffegotiable  Instruments  Law  to  the  effect 
that  the  omission  of  the  words  "  value  received,"  or  their  equiva- 
lent, does  not  affect  the  validity  or  negotiability  of  an  instrument, 
is  the  same  as  that  which  existed  prior  to  the  enactment  of  such 
law,  and  also  as  that  which  exists  in  those  States  where  the  law  has 
not  yet  been  adopted.®*  The  insertion  of  such  words  can  only  be 
important,  since,  when  inserted,  they  import  that  value  has  been 
received  by  the  maker  from  the  payee,  and  raises  a  positive  pre- 
sumption of  a  legal  consideration,  sufficient  to  sustain  the  promise ; 
a  presumption  liable  to  be  rebutted,  but  which,  until  rebutted,  will 
prevail  in  favor  of  the  payee  and  any  subsequent  holder.^  But  a 
promissory  note,  although  not  expressing  on  its  face  to  have  been 
given  for  value  received,  is  prima  facie  evidence  of  consideration, 
and,  therefore,  it  can  make  no  difference  whether  the  words  "  value 
received  "  be  or  be  not  inserted.^ 

Cole,  4  Sandf.  (N.  Y.  Super.  Ot.)  79;  New  TorA;.— Kimball  v.  Hunting- 
Emery  V.  Vinall,  26  Me.  295;  Cum-  ton,  10  Wend.  675;  Carnwright  v. 
berland  Bank  v.  Maybery,  48  Me.  Gray,  127  N.  Y.  92,  27  N.  E.  835,  24 
198;  Bayley  v.  Tabor,  5  Mass.  286;  Am.  St.  Rep.  424,  12  L.  R.  A.  845; 
McSparran  v.  Neeley,  91  Pa.  St.  17.  Bruyn  v.  Russell,  52  Hun,  17;  Kins- 

98.  Alimich  v.  Downey,  45  Minn,  man  v.  Birdsell,  2  E.  D.  Smith,  395; 
460,  48  N.  W.  197.  Underbill  v.  Phillips,  10  Hun,  591. 

99.  Alabama. —  Johnson  v.  Johnson,  1.  Story  on  Promissory  Notes,  §  51. 
Minor,  263.  2.  Stacker    v.    Hewitt,    2    111.    207. 

California. —  People  v.  McDermont,  See  also  Story  on  Promissory  Notes, 
8  Cal.  288.  §  51,  citing  Hatch  v.  Trayes,  11  Ad.  & 

Colorado. —  Cowan    v.     Hallack,     9    E.    (Eng.)   702. 
Colo.    572,    13    Pae.    700;    Salazar   v.        There  are  cases,  however,  to  the  ef- 
Taylor,  18  Colo.  538,  33  Pac.  369.  feet  that  the  omission  of  such  words, 

Connecticut  —  Bristol  v.  Warner,  19  or  words  of  equivalent  import,  will  de- 
Conn.  7.  But  in  the  case  of  Edgerton  stroy  the  presumption  of  considera- 
V.  Edgerton,  8  Conn.  6,  it  was  held  tion,  as  between  the  original  parties, 
that  a  promissory  note  not  expressed  Bourne  v.  Ward,  51  N.  E.  191 ;  Edger- 
to  be  for  "value  received"  is  not  a  ton  v.  Edgerton,  8  Conn.  6;  Saxton 
specialty,  importing  a  consideration.       v.  Johnson,  10  Johns.   (N.  Y.)   417. 

Georgia. —  Mitchell  v.  Rome  R.  Co.,  In  the  case  of  Courtney  v.  Doyle, 
17  Ga.  574.  10  Allen  (Mass.),  122,  the  promissory 

Massachusetts. — ^Townsend  v.  Derby,  note  under  consideration  did  not  pur- 
3  Mete.  363;  Dean  v.  Carruth,  108  port  to  have  been  given  for  a  valuable 
Mass.  242.  consideration,  and  long   after  its  de- 

New  EampsJiire. —  Martin  v.  Stone,  livery  and  acceptance  it  was  signed  by 
29  Atl,  845.  another  person  as  promisor   and  the 
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d.  Omission  of  place  of  execution  or  payment. —  The  validity  or 
negotiability  of  an  instrument  has  never  been  held  to  be  affected 
by  failure  to  state  the  place  where  made,  or  the  place  where  it  is 
to  be  paid.*  Where  the  note  is  not  made  payable  at  any  particular 
place  and  the  maker  has  a  known  residence  within  the  State,  in 
order  to  charge  the  indorsers  the  holder  must  demand  payment  at 
such  address.*  Contrary  cases,  however,  have  held  that  where  no 
place  of  payment  is  specified,  the  place  where  the  instrument  is 
executed  is  the  place  of  payment,  and  that  demand  must  be  made 
at  STich  place." 


date  altered;  it  was  held  that  such 
new  signer  was  not  liable  upon  the 
note  without  proof  of  a  new  considera- 
tion. 

Proof  of  consideration. —  In  the  case 
of  Bruyn  v.  Russell,  52  Hun  (N. 
Y.),  17,  4  N.  Y.  Supp.  784,  the 
plaintiff  produced  a  promissory  note 
which  contained  the  words,  "  for  value 
received,"  and  upon  the  outset,  an- 
ticipating an  attack  by  the  defendants 
upon  the  consideration,  attempted  to 
establish  such  consideration  aflSrma- 
tively.  It  was  held  that  if  the  plain- 
tiff had  rested  her  case  upon  the  pre- 
sumption of  consideration,  which  the 
note  itself  imported,  the  burden  would 
have  been  cast  upon  the  defendant  to 
overthrow  this  presumption,  but  hav- 
ing undertaken  to  establish  the  con- 
sideration affirmatively,  the  presump- 
tion of  a  valid  consideration  was  no 
longer  of  any  avail. 

On  a  later  trial  of  the  same  case, 
the  payee  gave  no  evidence  of  the  ex- 
istence of  a  consideration,  except  the 
production  of  the  note  and  the  proof 
of  the  maker's  signature.  Defendants 
then  called  a  witness  who  testified  to  a 
conversation  with  the  plaintiff,  in  which 
she  stated  that  the  note  was  a  gift. 
Held,  under  this  evidence,  that  plaintiff 
was  not  entitled  to  recover.  The  court, 
in  this  case,  quotes  from.  Perley  v.  Per- 
ley,  144  Mass.  104,  10  N.  E.  726,  to 
the  effect  that  while  the  production 
of  a  note  and  proof  of  defendant's  sig- 
nature make  a  prima  fade  case  for 
plaintiff,  the  burden  of  proof  still  re- 
mains upon  the  plaintiff  to  prove  con- 
sideration, and  if  there  is  any  evi- 
dence upon  this  on  behalf  of  the  de- 
fendant, plaintiff  must  show,  upon  a 
preponderance  of  the  whole  evidence, 
that  the  note  was  given  for  a  valuable 
consideration.     Bruyn  v.   Russell,   60 


Hun    (N.  Y.),  280,   14  N.  Y.   Supp. 
591. 

3.  In  general,  the  place  oi  date  in  a 
bill  or  note  is  not  material;  it  is 
proper,  however,  in  all  cases  to  in- 
sert the  name  of  the  place  where  the 
bill  is  really  made,  and  when  the 
drawer  is  not  a  person  well  known 
in  the  commercial  world,  it  is  desirable 
for  him  to  mention  the  number  of  his 
house  and  the  street  in  which  he  re- 
sides, in  order  that  the  holder  may 
be  the  better  enabled  to  find  him  out, 
in  case  hia  responsibility  is  doubted, 
or  in  case  acceptance  or  payment 
should  be  refused  by  the  drawee. 
Chitty  on  Bills,  p.  147.  See  Story  on 
Promissory  Notes,  §  49. 

It  has  been  laid  down  that  in  all 
cases  the  drawer  ought  to  name  the 
place  of  payment,  either  in  the  body 
or  subscription  of  the  bill;  but  this  is 
not  essential,  and  in  general  the 
drawer  merely  subscribes  the  address 
of  the  drawee,  without  pointing  out 
any  place  of  pajonent,  and  then  the 
bill  is  considered  payable,  and  should 
be  presented  at  the  residence  of  the 
drawee  at  the  time  the  bill  was  made, 
or  to  him  personally  anywhere. 
Chitty  on  Bills,  p.  151. 

4.  Anderson  v.  Drake,  14  Johns. 
(N.  Y.)  114;  Campbell  v.  Clark,  Fed. 
Oas.  2,355;  Rudolph  v.  Brewer,  96 
Ala.  189,  11  South.  314;  Hartford 
Bank  v.  Green,  11  Iowa,  476;  Bloss- 
man  v.  Mather,  5  La.  Ann.  335 ;  In  re 
Parisian  C.  &  S.  Co.'s  Estate,  173  Pa. 
St.  507,  34  Atl.  224;  Freese  v. 
Brownell,  35  N.  J.  L.  285,  10  Am. 
Rep.  239;  Overland  Gold-Mining  Co. 
V.  McMaster,  19  Utah,  177,  56  Pac. 
977. 

5.  Lewis  V.  Headley,  36  111.  433,  87 
Am.  Dec.  227:  Ricketts  v.  Pendleton, 
14  Md.  320;  Warner  v.  Citizens'  Nat. 
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§  43.  Instruments  bearing  seal. 

a.  General  rule. —  As  a  general  rule,  independent  of  the  statute, 
a  sealed  promissory  note  is  not  negotiable.*  Wherever  a  sealed 
note  is  not  made  negotiable  by  statute,  it  is  to  be  treated  as  a 
specialty,''  and  it  has  been  held  to  be  correctly  described  as  a  bond,* 
Though  not  a  valid  negotiable  promissory  note,  it  is  a  valid  con- 
tract, and  the  payee  may  recover  on  it  according  to  the  terms  of 
the  agreement.®  If  such  sealed  instruments  are  assignable,  an 
assignee  may  recover  thereon  in  the  same  manner  as  the  payee, 
but  he  takes  the  same  subject  to  every  legal  defense  arising  from 
the  contract,^"  and  must  declare  thereon  as  upon  any  other  con- 
tract.-'* The  rule  does  not,  however,  apply  to  sealed  instruments 
issued  by  municipalities  or  private  corporations  ;*^  and  it  has  been 
generally  held  that  the  commercial  paper  of  a  corporation  does  not 
lose  the  quality  of  negotiability  by  having  attached  thereto  the 
corporate  seal.** 

Bank,  6   S.   D.   152,   60  N.   W.   746;  10.  Jerome    v.    Whitney,    7   Johns. 

Blodgett  V.  Duryea,  32  Vt.  361.  (N.  Y.)   322. 

6.  United  States. —  United  States  11.  Steele  v.  Oswego  Cotton  Mfg. 
Bank  v.  Donnally,  33  U.  S.  361,  8  L.  Co.,  15  Wend.  (N.  Y.)  265;  Brown  v. 
Ed.  974.  Loekhart,  1  Miss.  409. 

Delaware. —  Conine  v.  Junction  &  B.  13.  Zabriskie  v.  Cleveland,  C.  &  C. 

R.  Co.,  3  Houst.  288,  89  Am.  Dee.  230.  R.   Co.,  23   How.    (U.   S.)    381;   Win- 

Indiama. —  Lewis      v.      Wilson,      5  field  v.  Hudson,  28  N.  J.  L.  255;  Mor- 

Blackf.  370.  ris  Canal  Co.  v.  Lewis,  12  N.  J.  Eq. 

Michigan. —  Rawson  v.  Davidson,  49  323 ;   County  of  Beaver  v.  Armstrong, 

Mich.  607,  14  N.  W.  565.  44  Pa.  St.  63 ;  Mason  v.  Frick,  105  Pa. 

Minnesota. —  Brown   v.   Jordhal,   32  St.  162,  51  Am.  Rep.  191;  Stevens  v. 

Minn.  135,  19  N.  W.  650,  50  Am.  Rep.  Philadelphia   Ball   Club,    142   Pa.   St. 

500;   Heifer  v.  Alden,  3  Minn.  332.  52,  21  Atl.  797;  Mackay  v.  St.  Mary's 

New  Yor/c— Merrit  v.  Cole,  9  Hun,  Church,  15  R.  I.  121,  23  Atl.  108,  2 

98;    Clark  v.   Farmers'   Woolen  Mfg.  Am.  St.  Rep.  881;  Central  Nat.  Bank 

Co.,  15  Wend.  256.  v.  Charlotte,  etc.,  R.  Co.,  5  S.  C.  156, 

Oregon. —  Osborne    v.    Hubbard,    20  22  Am.  Rep.   12. 

Ore.  318,  25  Pae.  1021.  13.  In  New  York  the  rule  seems  to 

Pennsylvania. —  Folwell    v.    Beaver,  have   been    firmly   established   in  the 

13  Serg.  &  R.  311 ;  Bancroft  v.  Haines,  ease  of   Chase  Nat.   Bank  v.   Faurot, 

31  Wkly.  Notes  Cas.  248.  149  N.  Y.  532,  44  N.  E.  164,  where  the 

South  Carolina. —  Parks  v.  Duke,  2  proposition  in  the  text  seems  to  have 

McCord,  380;  Foster  v.  Floyd,  4  Mc-  been  laid  down. 

Cord,  159.  As  to  municipal  bonds,  see  Bank  of 

Vermont. —  Read    v.    Young,    1    D.  Rome  v.   Village   of   Rome,   19  N.  Y. 

Chip.  244.  20;    Dinsmore   v.    Duncan,    57    N.   Y. 

Wisconsin. —  Parkinson  v.  McKim,  1  573.     In  Mercer  County  v.  Hacket,  I 

Pin.  214.  Wall.    (U.  S.)    83,  the  United  States 

7.  Clark  v.  Farmers'  Woolen  Mfg.  Supreme  Court  held  county  bonds  un- 
Co.,  15  Wend.  (N.  Y.)  256;  Warren  der  seal  to  be  negotiable  instruments. 
V.  Lynch,  5  Johns.   (N.  Y.)  240.  Mr.   Justice   Grier   said,   in   speaking 

S.  Duncan    v.    McAffee,    3    111.     (2  of  the  bonds  issued  under  seal:    "But 

Scam.)    559.  there  is  nothing  immoral  or  contrary 

9.  Maber    v.    Massias,    2    W.    Bl.  to  public  policy  in  making  them  ne- 

(Eng.)    1072;   Edwards  on  Bills  and  gotiable  if  the  necessities  of  commerce 

Notes,  p.  209.  require   that  they   should  be    so.     A 
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b.  Statutory  rule. —  The  l^egotiable  Instruments  Law  has  de- 
clared that  the  validity  and  negotiable  character  of  an  instrument 
are  not  affected  by  the  fact  that  it  bears  a  seal.^*  Such  declaration 
fixes  the  rule  in  all  States  ■where  the  law  has  been  adopted.^®  But 
before  the  enactment  of  such  law  it  was  provided  by  statute  in 
many  of  the  States  that  a  promissory  note  under  seal  was 
negotiable.^® 

§  44.  Date  of  instrument. 

a.  In  general. —  We  have  already  seen  that  the  validity  and 
negotiable  character  of  an  instrument  are  not  affected  by  the  fact 
that  it  is  not  dated.^^  Notwithstanding  this  rule,  the  date  is  very 
important  as  a  matter  of  convenience,  for  in  most  cases  they  are 

Although  the 


made  payable  so  many  months  or  days  after  date.' 

mere  technical  dogma  of  the  courts  or 
the  common  law  cannot  prohibit  the 
commercial  woi'ld  from  inventing  or 
issuing  any  species  of  security  not 
known  in  the  last  century." 

As  to  corporate  bonds  under  seal, 
see  Brainerd  v.  N.  Y.  &  H.  R.  Co.,  25 
N.  Y.  496,  in  which  the  court  said: 
"  The  point  of  objection,  when  it  is 
sought  to  bring  such  securities  within 
the  law  of  commercial  paper,  is  that, 
being  under  seal,  they  are  deeds,  and 
commercial  instrviments  are  simple 
contracts.  But  when  such  obligations 
are  issued  to  secure  the  payment  of 
money  upon  time,  and  contain  on 
their  face  an  expression  showing  that 
they  are  intended  to  pass  from  one 
person  to  another,  and  thus  to  per- 
form the  office  of  bills  and  notes  or 
of  money,  as  the  words  '  bearer,'  or 
'  assigns,'  or  '  holder,'  or  the  like,  the 
courts  of  this  country,  with  a  single 
exception,  and  those  of  this  State, 
without  any  exception,  have  concurred 
in  attaching  to  them  the  attributes 
of  commercial  paper."  But  see  Clark 
V.  Farmers'  Woolen  Mfg.  Co.,  15 
Wend.  (N.  Y.)  256,  where  it  is  held 
that  the  effect  of  affixing  the  seal  of 
a  corporation  to  a  contract  is  the 
same  as  where  a  seal  is  affixed  to  the 
contract  of  an  individual,  and  that  a 
corporate  promissory  note  under  seal 
is,  therefore,  nonnegotiable.  This  ease 
is  clearly  overruled  by  the  cases  above 
cited. 

14.  Neg.  Inst.  Law  (N.  Y.),  §  25 
( 5 ) .  For  same  section  in  statutes 
of  other  States  see  Appendix. 

15.  For  list  of  States  which  have 


adopted   the    Negotiable    Instruments 
Lav/  see  Appendix. 

16.  In  Pennsylvania,  "Virginia, 
Georgia,  Arkansas,  Missouri,  and 
Mississippi,  sealed  instruments,  as 
well  as  notes,  are  made  negotiable  by 
statute;  and  in  Arkansas  all  agree- 
ments and  contracts  in  writing,  for 
the  payment  of  money  or  property, 
are  made  assignable.  3  Kent's  Comm. 
73. 

In  many  other  States,  as  in  Ohio, 
Iowa,  Kansas,  Nebraska,  Kentucky, 
Texas,  North  and  South  Dakota,  Mon- 
tana, and  Mississippi,  the  use  of  a 
seal  or  scrawl,  or  other  semblance  of 
a  seal,  by  any  private  person  in  mak- 
ing an  instrument,  does  not  in  any 
way  afifect  it  or  vary  the  rights  of  the 
parties. 

17.  Neg.  Inst.  Law  (N.  Y.),  §  25 
( 1 ) .  For  same  section  in  statutes  of 
other  States  see  Appendix. 

18.  Story  on  Promissory  Notes 
(§  45)  contains  the  following; 
"  Great  practical  difficulties  must, 
however,  arise  in  many  oases,  from 
the  omission  of  the  date,  and,  there- 
fore, it  rarely  occurs,  except  from  in- 
advertence or  mistake.  Thus,  if  a 
note  be  payable  in  a  certain  number 
of  days  after  its  date,  it  is  plain  that 
the  omission  must  create  great  em- 
barrassment and  difficulty  in  ascer- 
taining when  the  note  was  actually 
made  and  delivered  to  the  payee.  In 
such  a  case  the  time  will  be  computed 
from  the  day  when  it  was  issued  or 
made,  or  if  that  cannot  be  exactly 
ascertained,  from  the  day  when  its 
existence  can  first  be  established." 
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date  is  not  material  to  the  validity  of  an  instrument,  if  it  has  been 
inserted  it  cannot  be  altered  without  the  consent  of  all  the 
parties.^® 

b.  Presumption  as  to  date;  statutory  provision. —  The  Nego- 
tiable Instruments  Law  contains  the  following :  Where  the  in- 
"  strument  or  an  acceptance  or  any  indorsement  thereon  is  dated, 
"  such  date  is  deemed  prima  facie  to  be  the  true  date  of  the  making, 
"  drawing,  acceptance,  or  indorsement  as  the  case  may  be."  ^  This 
statutory  provision  is  clearly  a  declaration  of  the  common-law  rule. 
The  date  of  an  instrument  in  writing  is  only  presumptive  evi- 
dence of  the  time  of  its  actual  execution ;  and  whenever  fraud  or 
mistake  is  alleged,  this  presumption  may  be  contradicted  by  parol 
evidence.^'  This  is  an  application  to  commercial  paper  of  the 
general  rule  that  whenever  the  time  of  the  execution  of  any  writ- 
ing, even  of  the  most  solemn  kind,  becomes  material,  it  may  be 
proved  by  parol,  not  merely  to  supply  an  omission,  where  the  paper 
itself  is  without  date,  but  in  opposition  to  the  date  when  it  con- 
tains one.^'^ 

c.  Antedated  and  postdated  instruments. —  The  general  rule  as 
obtained  from  all  the  authorities  is  that  declared  by  the  following 
section  of  the  Negotiable  Instruments  Law :  "  The  instrument  is 
"  not  invalid  for  the  reason  only  that  it  is  antedated  or  postdated, 
"  provided  this  is  not  done  for  an  illegal  or  fraudulent  purpose. 
"  The  person  to  whom  an  instrument  so  dated  is  delivered  acquires 
"  the  title  thereto  as  of  the  date  of  delivery :"  ^^  Mr.  Edwards  has 
stated  the  law  as'  follows :  "  It  is  common  to  date  bills  and  notes 
on  the  day  they  are  made,  but  there  is  no  legal  objection,  either 
to  antedating  or  postdating  them ;  nor  is  the  fact  that  a  note  post- 
dated is  negotiable  before  the  day  of  its  date  a  legal  ground  of 
suspicion,  so  as  to  put  the  indorsee  upon  inquiry,  and  subject  him 
to  the  equities  existing  between  the  original  parties."  ^  A  promis- 
sory note  cannot  be  antedated  for  the  purpose  of  evading  a  stat- 

19.  Martin  V.  Miller,  4  T.  R.  (Bng.)  date  of  an  instrument  in  writing  is 
320.  only  presumptive  evidence  of  the  time 

20.  Neg.  Inst.  L.  (N.  Y.),  §  30.  of  its  actual  execution;  and  it  is  set- 
For  the  same  section  in  statutes  of  tied  and  familiar  law  that  this  pre- 
other  States  see  Appendix.  sumption,  whenever  fraud  or  mistake 

31.  Germania  Bank  v.  Distler,  67  is  alleged,  may  be  contradicted  by 
Barb.   (N.  Y.)    833,  4  Hun,  633,  affd.    parol  evidence." 

in  64  N.  Y.  642;  Almich  v.  Downey,  23.  Neg.  Inst.  L.  (N.  Y.),  §  31. 
45  Minn.  460^  48  N.  W.  197.  For  the  same   section   in  statutes  of 

32.  Draper  v.  Snow,  20  N.  Y.  331.   other  States  see  Appendix. 

In  the  case  of  Breok  v.  Cole,  4  Sandf.  34.  Edwards  on  Bills  and  Notes, 
(N.  Y.)   79,  Judge  Duer  said:     "The   p.  151. 
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ute,^  nor  to  effect  a  fraudulent  design.^®  But  where  there  is  no 
dishonest  intention  or  fraudulent  purpose  a  note  may  be  dated  as 
of  a  day  antecedent  to  that  on  which  it  is  put  in  circulation;  and 
no  presumption  will  arise  from  that  circumstance  to  impeach  its 
validity." 

In  the  case  of  Ahnich  v.  Downey,  Vanderburgh,  J.,  says :  "  If 
a  note  is  antedated  or  postdated  by  the  maker,  it  is  a  valid  con- 
tract from  the  time  of  its  delivery;  and  since  it  is  competent  to 
express  the  agreement  of  the  parties  in  that  way,  the  courts  will 
construe  the  instrument  according  to  its  terms;  and  if,  when  de- 
livered, it  is  by  its  date  overdue,  it  will  then  be  treated  as  a  demand 
note."  ^    Postdating  a  check  does  not  affect  its  validity.^ 


25.  Bayley  v.  Taber,  5  Mass.  286. 

26.  Lansing  v.  Gaine,  2  Johns.  (N. 
Y.)  300. 

27.  Kichter  v.  Selin,  8  Serg.  &  R. 
<Pa.)  425;  Mitchell  v.  Culver,  7  Cow. 
(N.  Y.)  336;  Brewster  v.  McCardell,  8 
Wend.  (N.  Y.)  478. 

28.  45  Minn.  460,  48  N.  W.  197. 
Wrong     date     corrected. —  In     this 

case  a  six  months'  note  was  dated 
June  25,  1886,  but  was  actually  exe- 
cuted June  25,  1887,  the  date  expressed 
being  a  mistake.     In  addition  to  the 


extract  from  the  opinion  of  the  court 
in  this  case  contained  in  the  text  the 
court  said :  "  But  where  the  note 
is  intended  to  bear  date  as  of  the 
time  of  its  discovery,  that  is  the 
true  date;  and  if  by  mistake  another 
date  is  written  on  the  face  of  the 
note,  the  mistake  may  be  corrected, 
except  as  to  an  innocent  indorsee  or 
purchaser  who  would  be  prejudiced  by 
the  correction,  and  the  mistake  may  be 
shown  by  parol.  (2  Parsons  on  Notes 
and  Bills,  514.)    As  it  clearly  appeared 


29.  Frazier  v.  Trow's  Printing  & 
Bookbinding  Co.,  24  Hun  (N.  Y.),  281, 
affd.  in  90  N.  Y.  678. 

Postdated  checks. —  It  was  claimed 
in  the  above  case,  on  behalf  of  the 
defendant,  that  the  instruments  in  con- 
troversy were  void  as  legal  obligations 
because  they  were  issued  before  the 
time  when  they  respectively  bore  date, 
and  cases  were  cited  in  the  argument 
containing  intimations  that  such  should 
be  the  legal  principle  applicable  to 
them.  The  court  said :  "  Those  cases, 
however,  have  not  followed,  and  no  rea- 
son seems  to  exist  for  holding  that 
an  instrument  of  this  nature  may  not 
lawfully  be  issued  as  of  a  date  subse- 
<juent  to  the  time  of  its  delivery.  It 
then  contains  all  the  elements  of  a 
contract,  but  payment  upon  it  can  only 
be  demanded  upon  the  day  of  its  date, 
or  some  day  succeeding  that  time,  and 
so  they  have  been  regarded  by  the 
courts  of  this  State."  Citing  Mohawk 
Bank  v.  Broderick,  10  Wend.  (N.  Y.) 
304.  This  case  was  subsequently  taken 
to  the  Court  of  Errors  where  the  de- 


termination made  by  the  Supreme 
Court  was  affirmed,  and  notwithstand- 
ing the  fact  that  the  instrument  was 
postdated,  it  was  held  to  be  valid  and 
payable  on  the  day  of  its  date.  Mo- 
hawk Bank  v.  Broderick,  13  Wend. 
(N.  Y.)  133;  Salter  v.  Burt,  20 
Wend.  (N.  Y.)  205.  See  also  Weld  v. 
Savings  Bank,  158  Mass.  339,  33  N. 
E.  519;  Burns  v.  Kahn,  47  Mo.  App.  215. 
There  are  many  cases  in  this  coun- 
try and  in  England  holding  that  a  post- 
dated cheek  is  a  bill  of  exchange  pay- 
able on  a  future  day;  hence  it  has 
been  held  that  a  postdated  check  is- 
sued by  a  person  who  has  authority 
only  to  issue  cheeks  does  not  bind  the 
firm.  Hedley  v.  Bainbridge,  3  Q.  B. 
(Eng.)  316.  See  also  Forster  v.  Mc- 
Kreth,  36  L.  J.  Exch.  (Eng.)  95,  4 
Eng.  Rul.  Cas.  210;  Bowen  v.  NeweU,8 
N.  Y.  190.  But  in  the  following  cases 
such  an  instrument  has  been  held  to 
l-e  a  check:  In  re  Brown,  3  U.  S.  502; 
Champion  v.  Gordon,  70  Pa.  St.  474; 
Way  V.  Towle,  155  Mass.  374,  29  N.  E, 
506. 
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d.  When  date  may  be  inserted;  statutory  provision. —  The  Nego- 
tiable Instruments  Law  contains  the  following  provision :  "  Where 
"  an  instrument  expressed  to  be  payable  at  a  fixed  period  after 
"  date  is  issued  undated,  or  where  the  acceptance  of  an  instrument 
"  payable  at  a  fixed  period  after  sight  is  undated,  any  holder  may 
"  insert  therein  the  true  date  of  issue  or  acceptance,  and  the  instru- 
"  ment  shall  be  payable  accordingly.  The  insertion  of  a  wrong  date 
"  does  not  avoid  the  instrument  in  the  hands  of  a  subsequent  holder 
"  in  due  course ;  but  as  to  him,  the  date  so  inserted  is  to  be  regarded 
"  as  the  true  date."  ^  The  authority  conferred  upon  the  holder  of  a 
negotiable  instrument  to  insert  therein  the  true  date  of  issue  or 
acceptance,  is  based  upon  the  same  reason  as  the  authority  vested 
in  a  person  in  possession  of  such  an  instrument  to  complete  it  by 
filling  up  the  Hanks  therein. ^^  When  a  person  executes  a  nego- 
tiable instrument  with  the  date  blank,  the  instrument  carries  on  its 


that  the  note  was  given  in  1887,  and 
the  wrong  year  inserted  in  the  date 
by  mistake,  the  note,  by  intendment 
of  law,  was  payable  in  six  months 
from  June  25,  1887;  and  if  negotiated 
and  indorsed  to  the  plaintiff  before 
due,  in  good  faith  and  for  value,  the 
defense  of  want  of  consideration  is  not 
available;  and  the  mistake  may  in 
such  case  be  shown  as  well  by  the  in- 
dorsee as  the  payee  of  the  note. 
(Drake  v.  Rogers,  32  Me.  524;  Ger- 
mania  Bank  v.  Distler,  4  Hun'  (N. 
Y.),  633,  affd.  in  64  N.  Y.  642;  1 
Daniel  on  Negotiable  Instruments, 
§  83;  1  Edwards  on  Bills  and  Notes, 
§  171.)" 

In  the  case  of  McSparran  v.  Neeley, 
91  Pa.  St.  17,  26,  a,  note  was  executed 
on  the  24th  of  January,  1872,  and  was 
dated  January  24,  1871.  The  court 
said :  "  As  a  final  ground  of  defense, 
the  irregularities  appearing  on  the  face 
of  the  note  have  been  urged  as  sufR- 
cient  to  defeat  tlie  plaintiff's  claim. 
By  mistake  it  was  antedated,  and  it 
was  not  stamped  until  after  it  was 
negotiated.  It  was  conceded  that  the 
validity  of  an  instrument  is  not  af- 
fected by  an  error  in  the  date,  even  if 
it  is  not  dated  at  all ;  the  time  will 
be  computed  from  the  day  when  it  was 
issued  or  made,  or,  if  that  cannot  be 
exactly  ascertained,  from  the  day  when 
its  existence  was  first  established.  In 
both  cases  they  will  be  valid  in  point 
of  law  unless  some  statute  exists  to 
the  contrary;  and  where  the  purposes 


of  justice  require  it,  the  real  date  may 
be  inquired  into  and  effect  given  to  the 
instrument.  But  while  this  has  been 
conceded,  it  has  been  argued  that  the 
error  should  have  created  suspicion  and 
lead  to  inquiry.  *  *  *  But  in  the 
case  of  State  Bank  v.  McCoy,  19  P. 
F.  Smith  (Pa.),  204,  Judge  Williams 
held  that  'even  if  the  evidence  had 
made  out  a  case  of  gross  carelessness 
on  the  part  of  the  bank,  that  alone 
would  not  have  been  sufficient  to  de- 
feat his  title  to  the  note.  There  must 
have  been  proof  that  the  bank  took 
it  mala  fide  or  with  notice  of  the 
fraud.'  And  it  was  said  in  Morehead 
v.  Gilmore,  27  P.  F.  Smith  (Pa.), 
118,  that  '  the  latest  decisions 
both  in  England  and  in  this  country,  ' 
have  set  strongly  in  favor  of  the  prin- 
ciple that  nothing  but  real  evidence  of 
knowledge  or  notice  of  fraud  or  mala 
fides  can  impeach  the  prima  facie  title 
of  the  holder  of  negotiable  paper  taken 
before  maturity.'  The  facts  show  here 
neither  knowledge  by  the  indorsee, 
notice  to  him,  nor  fraud  or  bad  faith 
on  his  part,  and  the  apparent  defects 
in  the  note  cannot  stand  in  the  place 
of  requisite  affirmative  proof."  See 
also  Collin  v.  DriscoU,  69  Cal.  550,  11 
Pae.  244;  Baldwin  v.  Freydendall,  10 
111.  App.  106;  Cochran  v.  Duffy,  5 
Week.   Law  Bui.    (Ohio)   646. 

30.  Neg.  Inst.  L.  (N.  Y.),  §  32. 
For  the  same  section  in  statutes  of 
other  States  see  Appendix. 

31.  Neg.  Inst.  Law  (N.  Y.),  «  33.. 
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face  an  implied  authority  in  any  successive  holder  to  fill  up  the 
blank.^2 

§  45.   Instruments  in  blank;  completion  by  holder  and  effect  thereof. 

a.  In  general. —  It  is  a  principle  generally  recognized  by  the  law 
merchant,  that  where  an  incomplete  instrument  is  delivered  to 
another  by  the  party  primarily  liable,  with  an  authority,  express 
or  implied,  to  put  the  instrument  in  circulation  as  negotiable 
paper,  any  holder  may  fill  up  the  blanks  and  perfect  the  instru- 
ment, provided  nothing  is  inserted  which  is  not  essential  to  the 
completeness  of  the  instrument.^ 

payment,  will  bind  the  indorser,  for 
any  sum,  payable  at  any  time,  which 
the  person,  to  whom  the  indorser  trusts 
it,  chooses  to  insert.  The  date  of  a 
note  is  no  exception  to  this  rule, 
although  it  is  pot  essential  to  the 
validity  of  a  note  that  the  date  be 
expressed;  for,  where  a  note  has  no 
date,  the  time,  if  necessary,  may  be 
inquired  into,  and  will  be  computed 
from  the  day  it  was  issued.  But  it  is 
essential  to  the  free  and  uninterrupted 
negotiability  of  a  note  that  it  should 
be  dated  and,  therefore,  all  the  parties 
to  a  note  intended  for  circulation,  are 
presumed  to  consent  that  a  person,  to 
whom  such  a  note  is  intrusted  for  the 
purpose  of  raising  money,  may  fill  up 
the  blank  with  a  date.  (lb.)  And  a 
blank,  left  for  the  day  of  the  month, 
may  be  filled  with  any  day  in  that 
month,  there  being  no  fraud,  or  express 
direction  to  the  contrary." 

See  also  the  following  eases: 

United  States. — •  Goodman  v.  Si- 
monds,  20  How.  343,  15  L.  Ed.  934; 
Michigan  Bank  v.  Bldred,  9  Wall.  544, 
19  L.  Ed.  763. 

Arkansas. —  Overton  v.  Matthews, 
35  Ark.  146,  37  Am.  Rep.  9. 

Illinois. —  Gill  v.  Hopkins,  18  111. 
App.  74. 

Indiana. —  Emonds  v.  Meeker,  55 
Ind.  321. 

Massachusetts. —  Andrus  Bank  v. 
Kimball,  10  Gush.  373. 

Missouri. —  Goodman  v.  Simonds,  19 
Mo.  106. 

Pennsylvania. —  Hepler  v.  Mt.  Car- 
mel  Sav.  Bank,  97  Pa.  St.  420,  39 
Am.  Rep.  813. 

33.  Completion  of  imperfect  in- 
strument by  holder. —  In  the  case 
of  Weyerhauser  v.  Dun,  100  N.  Y. 
150,  2  N.  B.  274,  it  was  held 
that    one    who    signs    or    indorses    a 


33.  Filling  in  blank  date. —  In  New 
York  the  leading  ease  on  this  point 
seems  to  be  that  of  Page  v.  Morrell,  3 
Keyes  (N.  Y.),  117,  33  How.  Pr.  244, 
3  Abb.  Dec.  433.  In  this  case  the  facts 
were: 

The  note  was  made  on  June  10,  1859, 
for  the  sum  of  $50,  payable  thirty  days 
after  date;  it  was  dated  "June,"  but 
with  a  blank  for  the  day  of  the  month. 
Thus,  "June  ,  1859."  In  this  con- 
dition the  note  was  indorsed  by  the 
defendant  Nellis  for  the  accommoda- 
tion of  the  makers,  and  on  the  10th 
day  of  June  the  makers  transferred 
it,  for  value,  to  one  Wiles.  On  the 
15th  of  the  month.  Wiles  transferred 
the  note  to  the  plaintiffs,  for  value, 
and  they,  without  the  knowledge  of 
any  of  the  other  parties  thereto,  filled 
the  blank  with  the  date  with  the  fig- 
ure "  1,"  so  as  to  make  it  "  June  1, 
1859." 

The  court  said :  "  There  can  be 
no  doubt  that,  if  the  same  day  of 
the  month  had  been  inserted  by 
the  makers  when  they  iiegotiated 
the  note  to  Wiles,  without  the 
knowledge  of  the  indorser,  the  note 
would  not  thereby  have  been  rendered 
invalid,  as  against  the  indorser;  and 
so  if  the  day  had  been  inserted  by 
Wiles,  with  the  express  direction  or 
consent  of  the  maker.  In  such  case, 
the  note,  when  indorsed,  being  perfect 
in  every  respect  but  the  date,  and  that 
having  been  left  blank,  the  makers 
would  have  had  an  implied  authority 
from  the  indorser,  to  insert  any  day 
of  the  month  they  might  think  proper. 
(Mitchell  V.  Culver,  7  Cow.  [IST. 
Y.]  336;  M.  &  F.  Bank  v.  Schuy- 
ler, Id.  337,  note.)  Such  author- 
ity results  from  the  general  rule, 
that  an  indorsement  on  u,  blank 
note,  without  sum,  or  date,  or  time  of 
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And  it  has  been  held  that  while  as  between  the  original  parties 

the  authority  must  be  strictly  exercised,  as  between  the  party 

primarily  liable  and  an  innocent  third  person  the  person  to  whom 
the  instrument  was  intrusted  must  be  deemed  to  have  been  the 
agent  of  the  party  who  committed  such  instrument  to  his  custody, 

and  he  is,  therefore,  bound  by  the  agent's  act,  even  though  the 
authority  is  departed  from.^*    This  rule,  however,  is  not  without 

note  in  blank,  to  be  used  as  a  security,  Indiana. —  Gothrup    v.    Williamson, 

authorizes  the  person  to  whom  it  is  61   Ind.   599;    Gillaspie  v.  Kelley,  41 

delivered,  to  fill  the  blanks  in  respects  Ind.    158,   13  Am.   Rep.    318;    Spitler 

essential  to  the  completeness  of  the  v.  James,  32  Ind.  202,  2  Am.  Rep.  334; 

note  as  such;  but,  in  the  absence  of  Coburn  v.  Webb,  56  Ind.  96,  26  Am. 

express  authority  or  consent,  no  au-  Kep.  15. 

thority  can  be  implied  from  the  de-  Iowa. —  Iowa    College    Trustees    v. 

livery,  to  insert  a   special  agreement  Hill,  12  Iowa,  462. 

not  so  essential.    Where,  therefore,  in  Kansas. — ^Lowden  v.  National  Bank, 

a   note,   which   was   indorsed   for   the  38  Kan.  533,  16  Pac.  748. 

accommodation  of  the  maker,  blanks  Kentucky. —  Jones     v.     Shelbyville, 

were  left  for  the  da'te,   the  time  the  etc.,  Ins.  Co.,  58  Ky.  58. 

note  was  to  run,  the  payee  and  the  Maine. —  Breckenridge  v.  Lewis,  84 

principal  sum,  it  was  held  that  while  Me.  349,  30  Am.  St.  Rep.  353;  Kel- 

the  maker  had  authority  to  fill  these  logg  v.  Curtis,  65  Me.  59;   Abbott  v. 

blanks,  the  indorsement  conferred  no  Rose,  62  Me.  Ji£l4,  16  Am.  Rep.  427. 

authority   to    write    in   the   note    an  Massachusetts. —  Ives    v.     Farmers' 

agreement     that     after    maturity    it  Bank,   2   Allen,   236;    Greenfield   Sav. 

should  draw  a  special  rate  of  interest,  Bank  v.   Stowell,    123   Mass.   196,   25 

greater    than    the    regular    rate,    al-  Am.  Rep.  67. 

though  the  law  of  the  State  where  the  Mississippi. —  Davis      v.      Lee,      26 

note  was  made  permits  special  agree-  Miss.  505,  59  Am.  Dee.  267;  Barnes  v. 

ments  to  be  made  for  the  rate  speci-  Reynolds,  5  Miss.  114. 

fied.     See  also  McGrath  v.  Clark,  56  Missouri. —  Farmers'   Bank  y.   Gar- 

N.  Y.  34,  15  Am.  Rep.  372.  ten,  34  Mo.  119. 

See   also   the   following    New   York  North  Carolina. —  McArthur  v.  Me- 

cases:      Hardy    v.    Norton,    66    Barb.  Leod,  51  N.  C.  475. 

627;   Harris  v.  Berger,   15  N.  Y.  St.  Ohio. —  Riley    v.    Johnson,    8   Ohio, 

Rep.  389;   Kitchen  v.  Place,  41  Barb.  526. 

465;    Van  Duzer  v.  Howe,  21   N.  Y.  Pemisylvama. —  Simpson  v.  Boyard, 

531;  Page  v.  Morrell,  3  Keyes,  117.  74  Pa.  St.  351. 

Other  cases  upholding  the  doctrine  Tennessee. —  Frazier     v.     Gains,     2 

of  the  text  are:  Baxt.  92. 

United    States. —  Angle    v.     North  Texas. —  Jones   v.    Prumm,   6    Tex. 

West.  M.  L.  Ins.  Co.,  92  U.  S.  330,  23  170. 

L.  Ed.  556;   Pittsburg  Bank  v.  Neal,  Virgirda. —  Douglas     v.      Scott,     8 

22  How.  96,  16  L.  Ed.  323;  Goodman  Leigh,  43. 

V.   Simonds,  20  How.  343,  15  L.  Ed.  Wisconsin. —  Snyder  v.  Van  Doren, 

934;  VipUet  v.  Patton,  5  Cranch,  142,  46  Wis.  602,  1  N.  W.  285,  32  Am.  Rep. 

3   L.   Ed.   61;    Davidson   v.   Lanier,   4  739, 

Wall.  447,  18  L.  Ed.  377;  National  34.  7^  j^e  New  York  case  of  Red- 
Exchange  Bank  v.  White,  30  Fed.  412.  Heh  v.  Dall,  54  N.  Y.  234,  the  note  sued 

Alabama. —  Robertson  v.   Smith,  18  upon  was  as  follows: 
Ala.  220;  Decatur  Bank  v.  Spence,  9 

Ala.  800.  "  New  York,  Septemher  30th,  1868. 

Connecticut. —  Mahaiwe  Bank  v.  "  Three  months  after  date,  I  prom- 
Douglas,  31  Conn.  170,  where  it  was  ise  to  pay  to  the  order  of  myself  six 
held  that  a  draft  in  blank  could  not  hundred  and  seventy-nine  dollars  and 
be  altered  so  that  it  became  a  note.  twenty  cents  at                               value 

Illinois. —  White  v.  AUward,  35  111.  received. 

App.  195.  "(Signed)  N.  Doll." 
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dissent.  Thus,  in  a  case  wliere  there  was  no  restriction  upon  the 
issue  of  an  instrument,  but  there  was  a  blank  preceding  the 
amount,  and  the  blank  was  filled  up,  increasing  the  amount  in- 
tended, it  was  held  that  an  innocent  third  party  could  not  recover.*® 
We  have  already  considered  the  authority  of  a  holder  to  insert 
in  an  undated  instrument  the  true  date  of  issue  and  acceptance.** 
If  a  bill  or  note  contains  a  blank  for  the  name  of  the  payee,  the 
person  to  whom  it  is  negotiated  may  fill  in  the  blank  by  inserting 
his  own  name  f  and  when  a  note  is  signed  and  sent  out  in  blank, 


It  further  appeared  that  this  note 
had  been  delivered  to  one  Istel  as  a 
receipt  for  two  drafts  which  had  been 
given  by  Istel  to  Doll  for  collection; 
that  it  was  agreed  between  the  orig- 
inal parties  that  the  instrument 
should  not  have  the  force  of  a  prom- 
issory note,  but  should  be  merely  a 
memorandum  of  the  transaction  grow- 
ing out  of  defendant's  undertaking  to 
collect  the  draft.  Shortly  after  the 
delivery  of  the  note  Istel  put  a  revenue 
stamp  upon  it  and  after  the  word 
"  at "  inserted  the  words  "  Bull's  Head 
Bank,  New  York,"  and  negotiated  the 
same.  It  was  held  that  in  the  hands 
of  a  bona  fide  holder  for  value  it  was 
enforceable  against  the  maker. 

Place  of  payment,  if  a  blank  is  left 
therefor,  may  be  inserted  by  the  holder 
See  Winter  v.  Poole,  104  Ala.  580,  16 
South.  543;  Canon  v.  G-rigsby,  116 
111.  151,  5  N.  E.  362,  56  Am.  Eep.  769; 
Gillaspie  v.  Kelley,  41  Ind.  158;  Mar- 
shall V.  Drescher,  68  Ind.  359.  No 
implied  authority  where  blank  does 
not  indicate  that  it  was  for  the  pur- 
pose of  being  filled  with  the  place  of 
payment.  MeOoy  v.  Lockwood,  71  Ind. 
319;  Dater  v.  Simon,  5  Ohio  Dec.  377; 
Wessell  V.  Glenn,  108  Pa.  St.  104,  and 
the  following  additional  New  York 
cases:  Kitchen  v.  Place,  41  Barb. 
465;  Waggoner  v.  Millington,  8  Hun, 
142;  McGrath  v.  Clark,  56  N.  Y.  34, 
15  Am.  Hep.  372. 

Time  of  payment. —  A  blank  for  ex- 
pressing time  of  payment  may  be 
filled  if  authority  be  shown.  Ivory  v. 
Michael,  33  Mo.  398 ;  Ives  v.  Farmers' 
Bank,  84  Mass.  236;  Lowden  v.  Scho- 
harie County  Bank,  38  Kan.  533,  16 
Pae.  748;  Hunt  v.  Adams,  6  Mass.  519; 
Farmers'  Nat.  Bank  v.  Thomas,  79 
Hun,  595,  29  N.  Y.  Supp.  837. 

Violation  of  confidence  on  the  part 
of  the  person  interested  with  an  in- 
strument executed  in  blank  does  not 


relieve  the  maker  or  drawer  of  his  lia- 
bility. "  No  rule  can  be  better  set- 
tled than  the  one  which  determines 
that  he  who  signs  his  name  to  a  blank 
piece  of  paper,  with  intent  to  be  filled 
up  as  a  note  or  indorsement,  will  be 
liable,  although  the  person  interested 
therewith  shall  violate  the  confidence 
reposed  in  him,  by  filling  it  up  with 
another  sum,  or  using  it  for  another 
purpose  than  the  one  intended."  Per 
Goldthwait,  J.,  in  Roberts  v.  Adams, 
8  Port.  (Ala.)  297,  33  Am.  Dec.  291. 
See  also  Geddes  v.  Blackmore,  132  Ind. 
551,  32  N.  E.  567;  Smith  v.  Wyckoflf, 
3  Sandf.  Ch.  (N.  Y.)  77;  Lambert  v. 
Carroll,  Wright  (Ohio),  108;  Van 
Dusen  v.  Howe,  21  N.  Y.  531. 

35.  Knoxville  Nat.  Bank  v.  Clark, 
51  Iowa,  264,  33  Am.  Eep.  129.  See 
also  Fordyce  v.  Kosminski,  49  Ark. 
40,  4  Am.  St.  Eep.  16 ;  Exchange  Nat. 
Bank  v.  Bank  of  Little  Rock,  58  Fed. 
140,  22  L.  R.  A.  686. 

36.  Section  44,  d,  ante. 

37.  The  rule  is  that  where  a  blank 
is  left  in  a  bill  or  note  for  the  name 
of  the  payee,  there  is  an  implied  au- 
thority to  the  holder  to  fill  .up  the 
instrument,  and  make  it  in  fact  what 
it  was  designed  to  be.  Gothrup  v.  Wil- 
liamson, 61  Ind.  599;  Armstrong  v. 
Harshman,  61  Ind.  52,  28  Am.  Eep. 
665;  Rich  v.  Starbuck,  51  Ind.  87; 
Thompson  v.  Rathbun,  18  Ore.  202,  22 
Pae.  837. 

As  between  the  maker  and  innocent 
third  parties  it  is  not  a  defense  to  an 
action  on  a  note  that  the  name  of  the 
payee  is  left  blank,  the  person  to  whom 
it  was  intrusted,  being  deemed  the 
agent  of  the  maker,  with  full  author- 
ity to  fill  such  blank.  First  Nat.  Bank 
of  Decatur  v.  Johnston,  97  Ala.  655, 
11   South.  690. 

Filling  in  name  of  payee. —  Among 
other  cases  providing  that  the  holder 
of  a  note  is  authorized  to  fill  in  g. 
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the  person  signing  is  bound  for  the  amount  inserted  in  the  note 
to  one  having  no  notice  of  the  facts,  although  it  was  understood 
that  the  sum  should  be  less  than  that  inserted.^  As  a  summary 
of  the  doctrine  relative  to  the  execution  of  negotiable  instruments 
in  blank  the  foUov^ing  extract  from  an  opinion  by  Whitehouse,  J., 
in  the  case  of  Market  and  Fulton  National  Bank  v.  Sargent:^* 
"  It  is  well  settled  and  familiar  law  that,  if  one  affixes  his  signa- 
ture to  a  printed  blank  for  a  promissory  note  and  intrusts  it  to  the 
custody  of  another  for  the  purpose  of  having  the  blanks  filled  up 
and  thus  becoming  a  party  to  a  negotiable  instrument,  he  thereby 


blank  for  the  payee  with  his  own 
name  are:  Weston  v.  Myers,  33  III. 
424;  Wilson  V.  Kinsey,  49  Ind.  35; 
Jennings  v.  Bass,  88  Ky.  397,  11  S.  W. 
293,  21  Am.  St.  Eep.  344;  Dunham  v. 
Clogg,  30  Md.  284;  Schoaler  v.  Tilden, 
71  Mo.  580;  Aiken  v.  Cathcart,  3 
Rich.  L.  (S.  C.)  133,  45  Am.  Dec.  764; 
Seay  v.  Tennessee  Bank,  3  Sneed 
(Tenn.),  558,  67  Am.  Dec.  579;  Brum- 
mel  V.  Enders,  18  Gratt.  (Va.)  873; 
Frank  v.  Lilienfield,  33  Gratt.  (Va.) 
377;  Van  Etta  v.  Evenson,  28  Wis. 
33,  9  Am.  Eep.  486. 

38.  Insertion  of  amount. —  The  fol- 
lowing cases  are  cited  as  authorizing 
the  insertion  of  the  amount  for  which 
the  instrument  is  given  when  left 
blank : 

Alabama. —  Brahan  v.  Kagland,  3 
Stew.  247;  Roberts  v.  Adams,  8  Port. 
297,  33  Am.  Dee.  291. 

Connecticut. —  Norwich  Bank  v. 
Hyde,  13  Conn.  279. 

Illinois. —  Young  v.  Ward,  21  111. 
223;  Yoeum  v.  Smith,  63  111.  321,  14 
Am.  Rep.  120. 

Indiana. —  Eiehelberger  v.  Old  Nat. 
Bank,  103  Ind.  401,  3  N.  E.  127. 

Kentucky. —  Smith  v.  Moberly,  10 
B.  Mon.  266,  52  Am.  Dec.  543;  Jones 
V.  Shelbyvile,  etc.,  Ins.  Co.,  58  Ky.  58; 
Smith  V.  Lockridge,  8  Bush,  423; 
Woolf  oik  V.  Bank  of  America,  10  Bush, 
504. 

Maine. — Market  &  Fulton  Nat.  Bank 
V.  Sargent,  85  Me.  349,  27  Atl.  192,  35 
Am.  St.  Rep.  376. 

Mississippi. —  Johnson  v.  Blasdale,  9 
Miss.  17,  40  Am.  Dec.  85;  Panning  v. 
Farmers  &  Merchants'  Bank,  16  Miss. 
139. 

Missouri. —  Tumilty  v.  Missouri 
Bank,  13  Mo.  276;  Mackey  v.  Basil, 
50  Mo.  App.  199. 


Ohio. — Schryvcr  v.  Hawkes,  22  Ohio 
St.  308;  Selser  v.  Brock,  3  Ohio  St. 
302. 

Tennessee. — Grissom  v.  Fite,  1  Head,^ 
332;  Frazier  v.  Gains,  2  Baxt.  92. 

Virginia.  —  Jordan  v.  Nielson,  2 
Wash.  164. 

Wisconsin. —  Johnson  Harvester  Co. 
V.  McLean,  57  Wis.  258,  15  N.  W. 
177. 

In  New  York  it  has  been  held  that 
a  party  who  intrusts  another  with  his 
acceptance  in  blank  is  responsible  to  a 
iona  fide  holder,  even  though  the  ac- 
ceptance has  been  filled  in  for  a  greater 
amount  than  that  which  has  been  fixed 
as  a  limit  by  the  acceptor.  Van  Duser 
V.  Howe,  21  N.  Y.  531. 

Where  a  defendant  indorsed  a  prom- 
issory note  for  the  maker's  accommo- 
dation, and  delivered  it  to  the  maker 
with  the  time  and  place  of  payment  in 
blank,  it  was  held  that  the  maker  had 
the  implied  authority  to  fill  in  the 
blanks  by  inserting  any  time  or  place 
he  chose,  but  that  he  was  not  author- 
ized to  insert  the  words  "  with  inter- 
est," as  that  was  not  necessarily 
within  the  implied  intent  of  the  deliv- 
ery.    McGrath  v.  Clark,  56  N.  Y.  34. 

A  note  intended  to  be  made  for  $800 
was  indorsed  by  the  payee  for  the 
maker's  accommodation,  and  delivered 
to  him.  By  mistalce  the  words,  "  hun- 
dred dollars,"  were  om'itted,  so  that  it 
purported    to   be    a    note    for    "  eight 

."     It  was  held  that  the  maker 

had  implied  aiithority  to  insert  the 
words  "  hundred  dollars."  Boyd  v. 
Brotherson,  10  Wend.  (N.  Y.)  93. 
See  also  Ogden  v.  Pope,  18  N.  Y.  Supp. 
140;  Mitchell  v.  Culver,  7  Cow.(N.  Y.) 
336. 

39.  85  Me.  349,  27  Atl.  192,  35  Am. 
St.  Rep.  376. 
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confers  the  right,  and  such  instrument  carries  on  its  face  an  im- 
plied authority,  to  fill  up  the  blanks  and  complete  the  contract  at 
pleasure,  as  to  names,  terms,  and  amount,  so  far  as  consistent  with 
its  printed  words.  As  to  all  purchasers  for  value  without  notice, 
a  person  to  whom  a  blank  note  is  thus  intended  must  be  deemed 
the  agent  of  the  signer,  and  the  act  of  perfecting  the  instrument  is 
■deemed  the  act  of  the  principal.  An.  oral  agreement  between  such 
principal  and  agent  limiting  the  amount  for  which  the  note  shall 
be  perfected  cannot  affect  the  rights'  of  an  indorsee  who  takes  the 
note  before  mattirity  for  value,  in  ignorance  of  such  agreement, 
with  a  different  amount  written  in  it." 

b.  Statutory  provision. —  The  IsTegotiable  Instruments  Law  con- 
tains the  following,  which,  as  will  be  seen,  is  substantially  a  statu- 
tory declaration  of  the  general  rule : 

"  Wbere  the  instrument  is  wanting  in  any  material  particular, 
"  the  person  in  possession  thereof  has  a  prima  facie  authority  to 
"  complete  it  by  filling  up  the  blanks  therein.  And  a  signature  on 
^'  a  blank  paper  delivered  by  the  person  making  the  signature  in 
*'  order  that  the  paper  may  be  converted  into  a  negotiable  instru- 
^'  ment  operates  as  a  prima  facie  authority  to  fill  it  up  as  such  for 
"  any  amount.  In  order,  however,  that  any  such  instrument, 
'"  when  completed,  may  be  enforced  against  any  person  who  became 
"  a  party  thereto  prior  to  its  completion,  it  must  be  filled  up 
"  strictly  in  accordance  with  the  authority  given  and  within  a 
"  reasonable  time.  But  if  any  such  instrument,  after  completion, 
■"  is  negotiated  to  a  holder  in  due  course,  it  is  valid  and  effectual 
^'  for  all  purposes  in  his  hands,  and  he  may  enforce  it  as  if  it  had 
"  been  filled  up  strictly  in  accordance  with  the  authority  given  and 
"  within  a  reasonable  time."  *" 

c.  Incomplete  instrument  not  delivered. —  The  ITegotiable  In- 
struments Law  contains  the  following :  "  Where  an  incomplete 
"  instrument  has  not  been  delivered  it  will  not,  if  completed  and 
"  negotiated,  without  authority,  be  a  valid  contract  in  the  hands  of 
"  any  holder,  as  against  any  person  whose  signature  was  placed 
"  thereon  before  delivery."  *^  The  statute  evidently  declares  the 
general  rule.  It  is  a  well-established  rule  that  in  order  to  make 
an  incomplete  instrument,  which  has  been  filled  up  contrary  to 

40.  Neg.  Inst.  L.  (N.  Y.),§33.  For  the    same    provisions    as    the    above 

the   same   section   in   the   statutes   of  section, 

other  States  see  Appendix.  41.  Neg.  Inst.  L.  (N.  Y.),  §  34.   See 

The  English  Bills  of  Exchange  Act,  Appendix.    As  to  what  constitutes  de- 

1882    (§    20),   contains   substantially  livery,  see  next  section. 
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instructions,  available  in  the  hands  of  a  holder  in  due  course,, the 
instrument  must  have  been  delivered.*" 

S  46.  Delivery. 

a.  Statutory  'provision. —  The  Negotiable  Instruments  Law  con- 
tains the  foUovifing  provision: 

"  Every  contract  on  a  negotiable  instrument  is  incomplete  and 
"  revocable  until  delivery  of  the  instrument  for  the  purpose  of 
"  giving  effect  thereto.  As  between  immediate  parties,  and  as 
"  regards  a  remote  party  other  than  a  holder  in  due  course,  the 
"  delivery,  in.  order  to  be  effectual,  must  be  made  either  by  or 
"  under  the  authority  of  the  party  making,  drawing,  accepting,  or 
"  indorsing,  as  the  case  may  be ;  and  in  such  case  the  delivery  may 
"  be  shovsTi  to  have  been  conditional,  or  for  a  special  purpose  only, 

42.  Filling  blanks  in  instrument  not  real  distinction.  The  defendant  here 
yet  delivered. —  The  leading  English  has  not  voluntarily  put  into  any  one's 
case  illustrating  this  proposition  is  hands  the  means,  or  part  of  the  means, 
that  of  Baxendale  v.  Bennett,  L.  R.,  3  for  committing  a  crime. 
Q.  B.  D.  525,  4  Eng.  Rul.  Cas.  637.  "But  it  is  said  that  he  has  done 
The  defendant  there  signed  a  blank  ac-  so  through  negligence.  I  confess  I 
eeptance  and  gave  it  to  one  Holmes  to  think  he  has  been  negligent;  that  is 
fill  in  his  name  and  then  to  use  it  for  to  say,  I  think  if  he  had  had  this 
the  purpose  of  raising  money  on  it.  paper  from  a  third  person,  as  a  bailee 
Holmes  sent  the  blank  acceptance  back  bound  to  keep  it  with  ordinary  care, 
to  defendant  without  using  it.  It  was  he  would  not  have  done  so.  But  then 
stolen  from  the  possession  of  the  de-  this  negligence  is  not  the  proximate 
fendant  by  some  person  not  a  servant  or  effective  cause  of  the  fraud.  A 
of  his,  filled  up  by  a  different  person  crime  was  necessary  for  its  completion, 
from  him  to  whom  the  original  ac-  Then  the  Bank  of  Ireland  v.  Evans' 
eeptance  was  given  and  to  whom  he  Trustees  (5  H.  L.  C.  389)  shows  un- 
had  returned  it.  On  these  facts  the  der  such  circumstances  there  is  no  es- 
trial  court  held  that  the  defendant  had  toppel.  It  is  true  that  was  not  the 
been  guilty  of  negligence  and  was,  case  of  a  negotiable  instrument;  but 
therefore,  Uable  upon  the  bill  to  the  those  who  complained  of  the  negli- 
plaintiff,  who  was  a  hona  fide  holder,  gence  were  the  parties  immediately 
But  this  judgment  was  reversed  by  the  affected  by  the  forged  instrument." 
appellate  court  on  the  ground  that  the  In  New  York  it  has  been  said :  "  It 
defendant,  while  he  might  have  been  is  clear  that  there  must  be  some  au- 
guilty  of  negligence,  should  not  be  held  thority  expressed  or  implied  by  an 
liable  for  a  loss  occasioned,  as  it  was,  actual  delivery  for  future  use  of  the 
by  the  commission  of  a  crime.  The  instrument.  So  where  b'onds  negotia- 
court  {per  Bramwell,  L.  J.)  said:  ble  in  form  were  in  an  imperfect  con- 
"  It  must  be  admitted  that  the  cases  dition,  in  that  they  did  not  state  where 
of  Young  V.  Grote  (4  Bing.  253),  and  they  were  to  be  paid  or  in  what  na- 
Ingham  v.  Primrose  (7  C.  B.  N.  S.)  tional  money,  nor  the  principal  nor  the 
82),  go  a  long  way  to  justify  this  interest,  the  filling  out  of  such  words 
judgment;  but  in  all  those  cases,  and  by  one  without  authority  is  not  avail- 
in  all  others  where  the  alleged  maker  able  as  against  the  corporation,  even 
or  acceptor  has  been  held  liable,  he  in  the  hands  of  a  bona  flde  holder." 
has  voluntarily  parted  with  the  instru-  Ledwich  v.  McKim,  53  N.  Y.  307. 
ment;  it  has  not  been  got  from  him  In  Michigan  it  was  said  by  Chris- 
by  the  commission  of  a  crime.  This,  tiancy,  J.,  in  the  case  of  Burson  v. 
undoubtedly,   is   a  distinction,   and   a  Huntington,  21  Mich.  415,  4  Am.  Rep. 
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"  and  not  for  the  purpose  of  transferring  the  property  in  the  in- 
"  strument.  But  where  the  instrument  is  in  the  hands  of  a  holder 
"  in  due  course,  a  valid  delivery  thereof  by  all  parties  prior  to 
""  him  so  as  to  make  them  liable  to  him  is  conclusively  presumed. 
"  And  where  the  instrument  is  no  longer  in  the  possession  of  a 
"  party  whose  signature  appears  thereon,  a  valid  and  intentional 
"  delivery  by  him  is  presumed  until  the  contrary  is  proved."  *^ 

In  treating  this  question,  it  will  be  convenient  to  divide  the 
subject  into  the  following  subdivisions:  (1)  the  necessity  of  de- 
livery; (2)  what  constitutes  delivery;  (3)  mode  of  delivery;  and 
(4)  presumption  of  valid  delivery. 

b.  Necessity  of  delivery. —  It  is  an  elementary  rule  that  an  in- 
strument is  not  complete  and  effectual  until  it  has  been  delivered, 
or  until  that  has  been  done  which  is  legally  equivalent  to  a  de- 
livery. An  actual  or  constructive  delivery,  being  the  final  act  in 
the  execution  of  a  note,  is  as  essential  to  impart  validity  to  the 
paper  as  is  the  signature  of  the  maker.  Until  that  is  done  it  is  a 
nullity.**  The  delivery  of  a  negotiable  instrument  is  an  essential 
and  integral  part  of  its  execution.*^    Such  an  instrument  has  no 


497,  that:  "The  wrongful  act  of  a 
thief  or  a  trespasser  may  deprive  the 
holder  of  his  property  in  a  note  which 
has  once  become  a  note  or  property, 
by  delivery,  and  may  transfer  the  title 
to  an  innocent  purchaser  for  value. 
But  a  note  in  the  hands  of  the  maker 
before  delivery  is  not  property,  nor 
the  subject  of  ownership,  as  such;  it  ia, 
in  law,  but  a  blank  piece  of  paper. 
Can  the  theft  or  wrongful  seizure  of 
this  paper  create  a  valid  contract  on 
the  part  of  the  maker  against  his  will 
where  none  existed  before  ?  There  ia  no 
principle  of  the  law  of  contracts  upon 
which  this  can  be  done,  unless  the  facts 
of  the  case  are  such  that,  in  justice 
and  fairness,  as  between  the  maker 
and  the  innocent  holder,  the  maker 
ought  to  be  estopped  to  deny  the 
making  and  delivery  of  the  note." 

43.  Neg.  Inst.  L.  (N.  Y.),  §  35. 
For  the  same  section  in  statutes  of 
other  States  see  Appendix. 

44.  Purvianee  v.  Jones,  120  Ind.  1C.7, 
21  ISr.  E.  1099,  16  Am.  St.  Eep.  319. 

The  following  cases  may  be  cited  as 
sustaining  this  proposition: 

United  States. —  Wells-Fargo  Co.  v. 
Van  Sickle,  64  Fed.  944. 

Illinois. —  King  v.  Flemming,  72  111. 


21,  22  Am.  Rep.  131 ;  First  Nat.  Bank 
V.  Strang,  72  111.  559. 

Indiana. —  Palmer  v.  Poor,  121  Ind. 
135,  22  N.  E.  984,  6  L.  E.  A.  469; 
Mahon  v.  Sawyer,  18  Ind.  73. 

Iowa. —  Bell  v.  Mahin,  69  Iowa,  408, 
29  N.  W.  331. 

Maryland. — Deveries  v.  Shumate,  53 
Md.  211. 

Michigan.  —  Burson  v.  Huntington, 
21  Mich.  415,  4  Am.  Eep.  497. 

Minnesota. —  Stein  v.  Passmore,  25 
Minn.  256. 

Missoti/ri. —  Carter  v.  McClintock,  29 
Mo.  464;  Fogg  V.  School  District  of 
Sedalia,  75  Mo.  App.  159. 

Jfeto  York  —  Cowing  v.  Altman,  71 
N.  Y.  435,  27  Am.  Rep.  70;  Gale  v. 
Miller,  54  N.  Y.  536;  Tilarvin  v.  Mc- 
CuUum,  20  Johns.  288 ;  Hall  v.  Wilson, 
16  Barb.  548. 

Wisconsin. —  Chipman  v.  Tucker,  38 
Wia.  43,  20  Am.  Rep.  1. 

45.  Mitchell  v.  Connolly,  13  Ark. 
414;  Palmer  v.  Poor,  121  Ind.  135,  22 
N.  E.  984,  6  L.  R.  A.  469;  Russell  v. 
Whipple,  2  Cow.  (X  Y.)  536;  Bur- 
bank  V.  French,  12  Wis.  376.  A  ne- 
gotiable instrumeni  stolen  from  the 
maker  before  it  has  become  effective 
as   an   obligation   by   actual   or   con- 
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legal  inception  until  it  is  delivered  to  some  person  as  an  evidence 
of  indebtedness.*®  Until  delivery,  a  contract  arising  from  the 
Jiegotiable  instrument  may  be  revoked,  and  it  has  been  held  that 
although  delivery  may  be  made  through  the  mails,  there  is  a  right 
of  stoppage  in  transitu  which  applies  to  commercial  paper  as  well 
as  to  merchandise  in  transitu."  If  a  promissory  note,  signed  by 
the  maker,  be  by  him  placed  in  the  hands  of  his  agent  for  delivery 
to  the  payee,  whether  conditional  or  not,  as  long  as  it  remains  in 
the  hands  of  the  agent  it  is  undelivered  and  may  be  recalled  by 
the  maker.*® 

c.  What  constitutes  delivery. —  The  [Negotiable  Instruments  Law 
defines  delivery  as  a  "  transfer  of  possession,  actual  or  con- 
^'  structive,  from  one  person  to  another."  *®  It  is  not  always  easy  to 
determine  the  acts  which  constitute  a  delivery  by  construction  of 
law.  It  is  not  indispensable  that  the  delivery  of  a  negotiable  in- 
strument should  be  made  directly  to  the  payee ;  if  it  is  made  to 


struetive  delivery,  cannot  be  enforced 
by  any  subsequent  holder.  Salley  v. 
Terrill,  95  Me.  553,  50  Atl.  896,  55 
1.  E.  A.  730. 

46.  Usurious  consideration. — ^In  the 
case  of  Catlin  v.  Gunter,  11  N.  Y.  368, 
it  was  held  that  a  note  delivered  by 
the  maker  without  consideration  there- 
for to  a  third  person,  to  enable  the  lat- 
ter to  raise  money  thereon  for  the 
maker  or  himself,  has  no  legal  incep- 
tion in  his  hands.  If  hp  negotiate  the 
loan  upon  an  usurious  consideration, 
it  is  void.  And  in  the  ease  of  Marvin 
V.  McCullum,  20  Johns.  (N.  Y.)  288, 
a  note  was  made  payable  to  James 
Averill,  or  bearer,  with  interest,  and 
never  delivered  to  the  payee,  but  trans- 
ferred to  a  third  person.  It  was  held 
that  the  note  had  its  inception  when 
so  transferred,  and  that  it  was,  there- 
fore, competent  for  the  maker  to  show 
that  the  transfer  was  made  as  secu- 
rity for  an  usurious  loan.  The  reason 
given  for  this  decision  is  that  the  note 
does  not  constitute  a  contract,  and  has 
no  binding  force  until  it  is  delivered; 
and  so,  when  indorsed  by  the  payee 
for,  the  accommodation  of  the  maker, 
it  being  made  for  discount  at  a  par- 
ticular bank,  it  is  rendered  void  if  dis- 
counted by  another  bank  at  an  usuri- 
ous rate.  See  also  Powell  v.  Waters, 
8  Cow.  (N.  Y.)  669. 


47.  Muller  v.  Pondir,  55  N.  Y.  325, 
14  Am.  Rep.  259.  See  also  Roberts  v. 
McGrath,  38  Wis.  52;  Hillsdale  Col- 
lege V.  Thomas,  46  Wis.  661.  The  title 
in  a  check  sent  by  mail  and  never 
received  by  the  payee  remains  in  the 
sender.  Garthwaite  v.  Bank  of 
Tulare,  134  Cal.  237,  66  Pac.  326. 

In  the  case  of  Giddings  v.  Giddings, 
51  Vt.  227,  31  Am.  Rep.  682,  a  note 
was  delivered  by  the  maker  to  a  third 
person,  with  directions  that  it  should 
be  handed  back  to  the  maker  if  he 
called  for  it;  otherwise  to  be  delivered 
after  his  death.  Not  being  recalled 
during  his  lifetime,  the  delivery  was 
considered  sufficient.  See  also  Ellis  v. 
Secor,  31  Mich.  185,  18  Am.  Rep.  178; 
Gardner  v.  Merritt,  32  Md.  78,  3  Am. 
Rep.  115;  Worth  v.  Case,  42  N.  Y. 
362. 

In  the  case  of  Fanning  v.  Russell,  94 
111.  386,  the  taking  of  a  note  by  a 
father  in  his  daughter's  name  as 
payee,  with  the  intention  of  making 
a  gift  to  the  daughter,  was  held  to 
give  the  latter  no  vested  interest  in 
the  note  before  it  is  delivered  to  her, 
but  that  the  note  remained  the  abso- 
lute property  of  the  father.  See  also 
Hatton  V.  Johnson,  78  Ind.  466. 

48.  Deveries  v.  Shumate,  53  Md. 
211,  216. 

49.  Neg.  Inst.  Law  (N.  Y.),  §  2. 
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some  one  else  for  Lis  benefit,  such  delivery  is  sufiicient.''"  Mitohell, 
J.,  in  the  case  of  Purviance  v.  Jones,"^  says : 

"  While  it  is  not  indispensable  that  there  should  have  been  an 
actual  transfer  of  the  instrument  from  the  maker  to  the  payee,  yet, 
to  constitute  a  delivery,  it  must  appear  that  the  maker,  in  some 
way,  evidenced  an  intention  to  make  it  an  enforceable  obligation 
against  himself,  according  to  its  terms,  by  surrendering  control 
over  it,  and  intentionally  placing  it  under  the  power  of  the  payee, 
or  of  some  third  person  for  his  use.  The  acts  which  consummate 
the  delivery  of  a  promissory  note  are  not  essentially  different  from 
those  required  to  complete  the  execution  of  a  deed.  Act  and  in- 
tention are  the  two  elements  essential  to  the  delivery  of  a  deed, 
which  is  ordinarily  effected  by  the  simple  manual  transfer  of 
possession  from  the  grantor  to  the  grantee,  with  the  intention  of 
passing  the  title  and  relinquishing  all  power  and  control  over  the 
instrument  itself.  The  final  test  is,  Did  the  maker  do  such  acts 
in  reference  to  the  deed  or  other  instrument  as  evince  an  unmis- 
takable intention  to  give  it  effect  and  operation,  according  to  its 
terms,  and  to  relinquish  all  power  and  control  over  it  in  favor  of 
the  grantee  or  obligee  ?  " 

d.  Mode  of  delivery. — (1)  In  general. —  By  depositing  a  note 
in  the  mail,  with  the  intent  that  it  shall  be  transmitted  to  the  payee 
in  the  usual  way,  the  maker  parts  with  his  dominion  and  control 
over  it  and  the  delivery  is,  in  legal  contemplation,   complete.^^ 

50.  Gordon  v.  Adams,  127  111.  223,  of  the  note  refused,  when  requested,  to 
19  N.  E.  557.  execute  a  mortgage  to  secure  a  debt, 

Intent  controls. —  In  the  case  above  and  assignd  as  a  reason  that  he  had 
cited,  the  court  said :  "  In  determln-  signed  a  note  and  left  it  in  the  bank 
ing  the  question  of  delivery,  the  intent  for  plaintiff's  benefit.  There  was  no 
of  the  parties  with  respect  thereof  is  finding  that  the  note  had  been  left 
the  controlling  element.  This  inten-  with  the  bank  for  the  plaintiff's  benefit 
tion  may  be  shown  by  direct  proof,  or  or  that  the  latter  had  taken  any  ac- 
hy proof  of  the  acts  and  declarations  tion  respecting  the  same,  but  such  a 
of  the  parties  evincing  such  intent,  or  note  was  found  among  the  intestate's 
may  be  inferred  from  the  eircum-  private  papers  after  his  death,  with 
stances  shown,  which  are  sufficient  to  the  writing  on  the  back  stating  that 
create  the  presumption  of  delivery,  the  note  was  explained  in  the  state- 
Thus,  if  a  deed  or  note  is  found  in  the  ment  signed  by  intestate.  The  court 
possession  of  the  grantee  or  payee,  its  held  that  there  was  nothing  in  the 
delivery  will  be  presumed."  See  also  facts  found  to  indicate  that  the  testa- 
Weber  V.  Christen,  121  111.  91,  11  tor  had  ever  surrendered  control  of  the 
N.  E.  893,  2  Am.  St.  Rep.  68 ;  Stone  note.  An  intent  to  deliver  is  not  suflB- 
V.  French,  37  Kan.  145,  14  Pae.  530,  ci«nt.  Drum  v.  Benton,  13  App.  (D. 
1  Am.  St.  Rep.  257;   Palmer  v.  Poor,  C.)    245. 

121  Ind.  135,  22  N.  E.  984,  6  L.  R.  A.  58.  Barrett  v.  Dodge,  16  R.  I.  740, 

469;  Streissguth  v.  Kroll  (Minn.),  90  19  Atl.  530,  27  Am.  St.  Rep.  777.   See 

N.  W.  577.  also  Kirkman  v.  Bank  of  America,  2 

51.  120Ind.l62,21N.E.  1099, 16Am.  Coldw.    (Tenn.)    397. 

St.  Eep.  319.    In  this  case  the  maker       In  the  case  of  Buhler  v.  Gait,  35  111, 

17 


258  FoEM  AND  Requisites.  §  46,. 

Where  a  note  was  made  for  a  good  consideration,  witliout  the 
knowledge  of  the  payee,  and  delivered  to  him  in  a  sealed  envelope- 
with  instructions  not  to  open  it  during  the  lifetime  of  the  maker, 
and  that  it  should  be  returned  to  the  maker  upon  his  request,  it 
was  held  that  upon  the  death  of  the  maker  the  note  became  a  valid- 
claim  against  his  estate.^*  A  delivery  to  an  agent  of  the  payee 
constitutes  a  delivery  to  the  payee.®*  But  it  has  been  held  that 
leaving  a  check  upon  the  desk  of  a  clerk  vdthout  his  knowledge  is- 
not  a  delivery  to  the  clerk's  employer,  unless  it  is  actually  received 
by  the  clerk  or  his  employer.^® 

(2)  Conditional  delivery. —  The  doctrine  of  the  Negotiable  In- 
struments Law  that  a  delivery  may  be  shown  to  have  been  con- 
ditional, or  for  a  special  purpose  only,  and  not  for  the  purpose  of 
transferring  the  property  in  the  instrument,  has  been  established 
both  in  this  country  and  in  England  by  a  long  line  of  authorities^ 
In  conformity  with  the  general  law  of  contracts,  it  has  been  settled, 
in  most  common-law  jurisdictions,  that  as  between  the  immediate 
parties  and  those  having  notice  thereof,  a  negotiable  instrument 
may  be  delivered  upon  conditions,  the  observation  of  which  be- 
tween the  parties'  is  essential  to  its  validity,  and  that  these  con- 
ditions may  be  established  by  parol  evidence  where  the  agreement 
was  oral.®®    There  are,  however,  a  number  of  decisions  which  hold, 

App.  225,  it  was  held  that,  -where  a  delivery  of  the  note.     See  also  Secu- 

drawer  of  a  check,  -without  the  request  rity  Co.  v.  Ball,  107  Ind.  165,  1  N.  B. 

of  the  payee,   deposits  such  check  in  567. 

the  mail  for  transmission  to  the  payee,  55.  Kinne  v.  Ford,  52  Barb.  (N.  Y.> 
the  title  thereto  remains  in  the  drawer  194^  affd.  in  43  N.  Y.  587.  The  reason 
until  it  reaches  the  hands  of  the  payee,  ^aa  stated  as  that,  if  the  clerk,  for 
53.  Worth  V.  Case,  42  N.  Y.  362;  any  reason,  does  not  consent  to  the 
North  V.  Case,  2  Lans.  (N.  Y.)  264.  delivery  of  the  check,  either  from  men- 
And  where  a  note  payable  to  a  certain  tal  infirmity  or  lack  of  attention,  or 
person  is  found  among  the  makers  any  physical  incapacity,  there  is  no  de- 
papers   after  his  death    it  cannot   be  u^^ry  to  him.     Delivery  is  a  thing  in 

T^  °°,  WV^^fl-,  ^t""?  \^^ot^  ^Jiich  both  parties  must  join.  The 
Heirs,  45  W.  Va    563    31  S    E.  923       ^^^^   „f  ^^^-^         ^.^^    ^^-"^t   ^„„„„^_ 

54    Scott  V.  State  Banl.,  9  Ark.  36.    g^^   ^j^^   Chicopee   Bank  v.   Philadel- 

Dehvery    to    agent.- In    the    ease     j^j^    g^^     8    Wall.     (U.    S.)    641; 

2.    f^\  ""fin?^"??'  .llJJa     itll'  Wte  V.  Kosencrantz,   123  Oal.  634, 

vi    ;>,    ;J»   '.f  »  ^^rtlfJ^^,'  56  Pac.  436;  Gross  v.  Arnold,  177  111. 
while  the  payee  01  a  note  was  absent,   „_„    ^„  .^   '_,    „„_  ' 

the  maker  delivered  it,  without  condi-  ^'l'^„  ^l.,.-   **,'-,  ,.  ,.      , 

tions,  to  a  banker  and  broker  of  the  ^®-  Co^^t'o^al  delivery^  Marston 
payee,  with  directions  to  deliver  it  to  Tl,  ^"^?'  ^^  J^f^^;^^  Ji-  (™S:' 
the  payee  upon  his  return;  such  494,  11  L.  J.  Exch.  (Eng.)  122;  Wake 
banker  had  in  his  possession  other  v.  Harrop,  6  H.  &  N.  (Eng.)  775,  3» 
papers  of  the  payee  for  safekeeping;  L-  J-  Exch.  (Eng.)  273;  Adams  v. 
the  note  was  placed  by  the  banker  in  Jones,  12  Ad.  &  El.  (Eng.)  455, 
the  private  envelope  of  the  payee  and  9  L.  J.  Q.  B.  (Eng.)  407;  Bell  v.  Lord 
deposited  in  a  safety  box  in  the  bank.  Ingestre,  12  Q.  B.  (Eng.)  317,  If 
It  was  held  that  there  was  a  sufficient  L.  J.  Q.  B.  (Eng.)  71,  4  Eng.  Kul.  Cas. 
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contrary  to  the  decided  weight  of  authority,  that  there  can  be  no 
conditional  delivery  in  escrow  to  the  payee.  These  decisions  pro- 
ceed upon  the  theory  that  the  proof  of  such  conditional  delivery 

203;  Quebec  Benkv.  Halman,  110  U.  S.  livery  is  not  an  oral  contradiction  of 
178,  4  Sup.  Ct.  76,  28  L.  Ed.  Ill;  the  written  obligation,  though  negoti- 
Burke  v.  Dulaney,  153  U.  S.  228,  14  able,  as  betweer  the  parties  to  it,  or 
Sup.  Ct.  816,  38  L.  Ed.  698;  McFar-  others  having  notice.  While  this  parol 
land  V.  Sikes,  54  Conn.  250,  7  Atl.  evidence  is  not  admissible  to  vary  the 
408;  Per  ley  v.  Perley,  144  Mass.  104,  effect  of  the  undertaking,  or  merely  to 
10  N.  E.  726;  Sweet  v.  Stevens,  7  show  that  it  was  to  be  renewed,  yet, 
R.  I.  375;  Breeden  v.  Grigg,  8  Baxt.  when  the  note  does  not  contain  the 
(Tenn.)  163;  Alexander  v.  Wilkes,  11  whole  contract,  and  is  made  in  pursu- 
Lea   (Tenn.),  221.  ance  of  a  contract,  it  is  competent  to 

In  the  case  of  Ware  v.  Allen,  128  show  what  the  contract  was,  and  the 
U.  S.  590,  9  Sup.  Ct.  174,  32  L.  Ed.  purpose  for  which  it  was  made." 
563,  it  was  held  that  a  note  extended  Where  at  the  time  a  note  was  dis- 
in  contemplation  of  a  proposed  trans-  counted  there  was  a  distinct  under- 
action, which  could  be  valid  only  on  standing  between  the  maker  and  the 
condition  of  the  approval  of  a  certain  bank  discounting  that  the  former 
attorney,  becomes  void  upon  his  ad-  should  incur  no  liability  by  signing  the 
vising  the  maker  to  have  nothing  to  note,  it  was  held  that  he  was  not 
do  with  it.  See  also  Hooper  v.  Eiland,  liable  thereon  to  the  bank  that  dis- 
21  Ala.  714;  Murray  v.  Kimball,  10  counted  it.  Garfield  Nat.  Bank  v.  Col- 
Ind.  App.  184,  37  N.  E.  734;  Deveries  well,  58  Hun  (N.  Y.),  169,  10  N.  Y. 
v.  Shumate,  53  Md.  211.  Supp.  864. 

A  check  was  delivered  to  one  person,  The  decision  in  that  case  was  based, 
with  directions  to  deliver  the  same  to  upon  that  of  Benton  v.  Martin,  52 
another  when  a  certain  contract  N.  Y.  570,  and  Seymour  v.  Cowing, 
should  be  executed  for  the  sale  of  4  Abb.  Ct.  App.  Dee.  (N.  Y.)  200,  1 
land.  The  check  was  delivered,  al-  Keyes  (N.  Y.),  532.  And  see  also, 
though  the  contract  was  never  drawn  the  case  of  Higgins  v.  Eidgway,  153; 
up.  As  soon  as  the  defendant  learned  N.  Y.  130,  47  N.  E.  32,  afiFg.  90  Hun 
of  the  delivery,  he  notified  the  plain-  (N.  Y. ),  398,  to  the  same  effect, 
tiff  that  he  would  not  pay  the  check.  Where  a  note  and  collateral  security 
It  appeared  that  the  terms  under  thereto  were  given  by  the  maker  under 
which  the  check  had  been  deposited  a  mistake  as  to  the  personalty  of  the 
were  known  to  the  plaintiff.  It  was  party  receiving  them,  and  were  ac- 
held  that  the  defendant  was  not  liable  cepted  by  such  person  fraudulently, 
on  the  check.  Hoyt  v.  Mclntire,  50  with  knowledge  of  the  maker's  mis- 
Minn.  466,  52  N.  W.  918.  take  and  of  the  rights  of  a  third  per- 

In  New  York  one  of  the  leading  son  thereto,  the  note  is  void  in  its 
cases  is  that  of  Bookstaver  v.  Jayne,  inception.  Bergmann  v.  Salmon,  79 
60  N.  Y.  146,  where,  in  an  action  upon  Hun  (N.  Y.),  456,  29  N.  Y.  Supp. 
a  promissory  note  against  an  indorser,  9P8,  affd.  in  150  N.  Y.  575,  44  N.  E. 
the  defendant   set  up   in   his   answer   1121. 

that  he  indorsed  the  same  as  security  Whtfre  renewal  notes  are  given,  al- 
for  a  debt  due  from  the  maker  to  the  though  interest  may  be  added  and  the 
plaintiff,  upon  the  agreement  of  the  time  extended,  such  notes  are  subject, 
plaintiff  to  discontinue  a  suit  brought  in  the  hands  of  the  original  holders, 
by  him  for  the  recoverv  of  the  debt,  to  the  same  defenses  as  the  original 
This  agreement  was  violated.  The  debt.  Earle  v.  Robinson,  91  Hun 
court,  in  discussing  the  question  of  the  (N.  Y.),  363,  36  N.  Y.  Supp.  178. 
admissibility  of  parol  evidence  to  vary  For  a  further  discussion  of  the  rules 
the  terms  of  the  instrument,  said:  as  to  conditional  delivery  and  proof 
"An  instrument  not  under  seal  may.  be  of  parol  agreements,  affecting  the  en- 
delivered  upon  conditions,  the  observa-  foreement  of  unsealed  contracts,  see 
tion  of  which,  as  between  the  parties,  Chapin  v.  Dobson,  78  N.  Y.  74;  East- 
is  essential  to  its  validity.  And  the  man  v.  Shaw,  65  N.  Y.  522 ;  Englethom 
annexing  of  such  conditions  to  the  de-   v.  Reitlinger,  122  N.  Y.  76,  25  N.  E. 
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varies  the  terms  of  a  written  contract.^''  Where  a  person  signs 
the  note  under  a  condition  that  the  signatures  of  oth^r  persons 
shall  be  obtained,  he  is  liable  thereon  although  such  signatures  are 
not  obtained,^*  if  the  payee  or  the  holder  has  no  knowledge  that 
such  was  the  agreement ;  but  it  is  otherwise  where  "the  payee  has 
knowledge  of  the  agreement.*® 

e.  Presumption  of  valid  delivery. — (1)  Conclusive  as  to  holder 
in  due  course. —  As  a  general  rule  possession  of  a  promissory  note 
or  bill  of  exchange  implies  delivery.^"     According  to  the  pre- 

297;  Bradley  v.  Washington,  etc.,  gard  to  them  which  calla  for  special 
Packet    Co.,     13     Pet.     (U.     S.)     89;    consideration." 

Juillard  v.  Chaffee,  92  N.  Y.  529 ;  Eey-  57.  In  the  ease  of  Garner  v.  Fite,  93 
nolds  V.  Robinson,  110  N.  Y.  654,  18  Ala.  405,  9  South.  367,  it  was  held 
N.  E.  127.  that  parol  evidence  could  not  be  re- 

in the  case  of  Washington  Savings  ceived  to  show  that  a  promissory  note, 
Bank  v.  Furguson,  43  App.  Div.  (N.  expressing  on  its  face  an  unconditional 
Y.)  74,  59  N.  Y.  Supp.  295,  the  court  promise  to  pay  money,  was  delivered 
di&tinguishes  between  parol  conditions  to  the  payee  in  escrow,  or  subject  to 
impeaching  consideration  entirely  and  a  condition  subsequent,  which  was 
like  conditions  limiting  and  postponing  never  performed.  See  also  Hurt  v. 
the  liability  of  the  person  asserting  Ford,  142  Mo.  283,  44  S.  W.  228,  41 
them,  and  says:  "It  is  apparent  that  L.  E.  A.  823;  Massmann  v.  Holscher, 
there  is  nothing  in  these  cases  which  49  Mo.  87;  Henshaw  v.  Button,  59 
militates  against  the  general  rule  to  Mo.  139;  s.  c,  67  Mo.  666;  Jones  v. 
which  we  have  previously  referred.  In  Shaw,  67  Mo.  667;  Clanin  v.  Esterly 
all  the  other  eases  cited  the  real  ques-  Machine  Co.,  118  Ind.  374,  21  N.  E. 
tion  was  as  to  the  consideration.  In  35;  Carter  v.  Moulton,  51  Kan.  9,  32 
none  of  them  was  it  held  that  parol  Pac.  633,  37  Am.  St.  Rep.  259. 
evidence  could  be  given  of  a  condition  58.  Taber  v.  Mechanics  Nat.  Bank, 
affecting  the  tenor  of  the  contract  48  Ark.  454,  3  S.  W.  805;  Bonner  v. 
obligation.  Conditions  relating  to  the  Nelson,  57  Ga.  433;  Clark  v.  Bryce, 
delivery  of  the  note  may  be  shown,  64  Ga.  486;  Strieklin  v.  Cunningham, 
but  not  conditions  affecting  the  char-  58  111.  203;  Mieklewait  v.  Noel,  69 
acter  of  the  delivered  obligation.  The  Iowa,  344,  28  N.  W.  630;  Ward  v. 
one  goes  to  the  existence  and  vitality  Haekett,  30  Minn.  50,  14  N.  W.  578; 
of  the  contract.  The  other,  conceding  Garvey  v.  Marks,  134  Mo.  1,  34  N.  W. 
its  existence  and  vitality,  would  annex  1108;  North  Atchison  Bank  v.  Gay, 
a  parol  condition  thereto,  varying  its  114  Mo.  203,  21  S.  W.  479;  MiUer  v. 
contract  essence.  Here  the  defendant  Gamble,  4  Barb.  (N.  Y.)  146. 
admits  the  delivery  of  the  note,  and  59.  Jordan  v.  Lofton,  13  Ala.  547; 
that  it  was  so  delivered  for  value.  It  Belleville  Sav.  Bank  v.  Bowman,  124 
is  immaterial,  under  the  circumstances,  111.  200,  16  N.  E.  210 ;  Coffman  v. 
whether  that  value  went  to  him  or  Wilson,  2  Mete.  (Ky.)  542;  Perry  v. 
to  the  Arkell  Company.  When  the  Patterson,  5  Humph.  (Tenn.)  132,  42 
note  was  so  delivered  for  value  it  had  Am.  Dec.  424. 

upon  it  the  defendant's  indorsement,  But  the  case  of  Clanin  v.  Esterly 
given  for  the  accommodation  of  the  Machine  Co.,  118  Ind.  372,  21  N.  E. 
Arkell  Company.  He  even  admits  that  35,  is  opposed  to  this  doctrine, 
that  apcommodation  indorsement  im-  60.  Mitchell  v.  Conley,  13  Ark.  114; 
ported  a  qualified  liability.  The  case  Williams  v.  Williams,  13  Ark.  421; 
is  thus  clearly  reduced  to  an  attempt  Garrlgus  v.  Home,  etc.,  Soc,  3  Ind. 
by  parol  to  vary  and  minimize  the  App.  91,  28  N.  E.  1009;  Bellows  v. 
contract  obligation.  It  is  clear  that  Folsom,  4  Rob.  ( N.  Y. )  43 ;  Napier 
it  must  fail.  There  is  no  merit  what-  v.  Mayhew,  35  Ind.  276;  Brooks  v. 
ever  in  either  of  the  alleged  counter-  Allen,  62  Ind.  401. 
claims  and  no  point  is  made  with  re-       Where    a   maker    impliedly   admits 
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ponderance  of  authority,  one  who  has  purchased  for  value,  in  good 
faith,  in  the  usual  course  of  business,  and  before  maturity,  a  nego- 
tiable instrument  complete  upon  its  face,  and  not  avoided  by 
forgery  or  statutory  prohibition,  has  good  title  in  the  person 
from  whom  he  took  it,  even  though  such  person  may  have  acquired 
it  by  fraud,  by  theft,  or  by  robbery.*^  The  rule  as  declared  in  the 
Negotiable  Instruments  Law  is  clearly  that  of  the  law  merchant ; 
the  rights  of  bona  fide  holders  of  commercial  paper  is  a  matter  for 
consideration  in  another  part  of  this  work.*^ 

f.  Presumption  of  intentional  delivery  by  placing  signature  on 
instrument. —  The  provision  of  the  ISTegotiable  Instruments  Law 
relating  to  this  subject  is  the  same  as  that  contained  in  the  English 
Bills  of  Exchange  Act.^^  Where  the  signature  of  the  maker  of  a 
note  is  impliedly  admitted,  the  production  of  the  note  by  a  plain- 
tiff in  an  action  thereon,  with  proof  of  its  indorsement  by  the 
payee,  is  prima  facie  proof  of  delivery.''*  The  inference  that  a 
note  was  delivered  which  arose  from  its  possession  by  the  payee 
may  be  counteracted  by  proof  that  the  delivery  was  based  on  some 
contingency  that  had  not  yet  happened.®^  The  right  to  the  posses'- 
sion  and  full  beneficial  interest  in  an  unindorsed  negotiable  paper 
may  pass  by  manual  delivery  of  the  paper,  and,  in  the  absence  of 
testimony  tending  to  disprove  that  the  notes  were  delivered,  the 
presumption  will  obtain  that  one  in  the  possession  of  such  paper 

his   signature,   the  production   of   the  Minn.  239;   Goodman  v.   Simonds,  20 

note  by   the   plaintiff,   with   proof   of  How.   (U.  S.)   343. 

the  indorsement  of  the  payee,  is  prima  63.  See  chap.  VI,  post. 

facie    proof    of    delivery.      Burson    v.  63.  English  Bills  of  Exchange  Act, 

Huntington,  21  Mich.  415,  4  Am.  Eep.  1882,    §    21(3),   which   provides   that 

497.     See  also  Hensel  v.  Chicago,  St.  "  where  a  bill  is  no  longer  in  the  pos- 

P.,  M.  &  O.  R.  Co.,  37  Minn.  87,  33  session  of  a  party  who  has  signed  it 

N   W    329  ^®    drawer,    acceptor,    or    indorser,    a 

61.' This    proposition   will    be    dis-  ^'id    and   unconditional    delivery   by 

oussed  hereafter.     See  post,  chap.  IV.  '^'^  '^  presumed  until  the  contrary  la 

The  proposition  of  the  text  is  main-  ^^^f  \,                tt     i-     i        m  n/r-  i. 

J.  ■     J  •     iv,     {  11 ,; „„„„„       n„„j  64.  Burson  v.  Huntington,  21  Mich. 

tamed  in  the  following  eases:     Good-  .„     .    ._    -„„     .„»     u™„^i  „    ni,- 

■D  1-     J.     T    T>     in  T?„„i,    ^T? \  415,  4  Am.  Rep.  497;    Hensel  v.  Chi- 

win  y.  Robarts,  L  R    10  Exch  (Eng )  ;^     g^           Ij^     ^'^     ^^              3^ 

337  (where  scrip  had  been  dishonestly  jjf„^  g^  33  jj  ^  329.  Newcomb  v. 
pledged  by  agent  of  owner)  ;Worces-  ^^^^^  ^  .  p^^  389  37  jj  y.  Supp. 
ter  County  Bank  v.  Dorchester,  etc.,  394,  affd.  in  154  N.  Y.  754;  Cox  v. 
Bank,  10  Cush.  (Mass.)  488  (case  of  Adams,  2  Ga.  158;  Fairthorne  v.  Gar- 
stolen  unissued  bank  bills)  ;  Cooke  v.  ^gn^  i  Houst.  (Del.)  197;  McCallum 
United  States,  91  U.  S.  389  (case  of  v.  Driggs,  37  Fla.  277;  Dietrich  v. 
acceptance  of  forged  bills  purporting  Mitchell,  43  111.  40;  Brooks  v.  Allen, 
to  be  acceptor's  own)  ;  Gould  v.  Seger,  62  Ind.  401;  Napier  v.  Mayhew,  35 
5  Duer  (N.  Y.),  268   (note  wrongfully  Ind.  276. 

taken);  Shipley  v.  Carroll,  45  111.  285  63.  Hurt  v.  Ford   (Mo.),  36  S.  W. 

(note  stolen);  Kinyon  v.  Wohlford,  17  671. 
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came  rightfully  into  possession.*®  It  has  been  held  that,  where  a 
note  was  fraudulently  put  in  circulation,  in  order  to  hold  the 
maker,  intentional  delivery,  or  at  least  gross  negligence,  must  be 
shown.*''  But  this  principle  is  not  supported  either  by  argument 
or  the  weight  of  authority.** 

§  47.  Construction  where  instrument  is  ambiguous. 

a.  In  general. —  The  Negotiable  Instruments  Law  has  given  the 
force  of  law  to  a  number  of  rules  which  have  existed,  for  the  most 
part,  in  the  common  law  in  nearly  every  jurisdiction.  These 
statutory  rules  will  be  discussed  in  their  order  and  a  number  of 
cases  will  be  cited  indicating  their  force  and  effect.  Additional 
rules  of  construction,  not  included  in  the  statute,  have  been  de- 
clared by  a  number  of  decisions,  and  these  will  also  be  given  due 
consideration. 

b.  Discrepancy  between  words  and  figures  expressing  amount. — 
The  rule  as  declared  in  the  Negotiable  Instruments  Law  is  that: 
"  Where  the  sum  payable  is  expressed  in  words  and  also  in  figures 
"  and  there  is  a  discrepancy  between  the  two,  the  sum  denoted  by  the 
"  words  is  the  sum  payable ;  but  if  the  words  are  ambiguous  or  un^ 
"  certain,  reference  may  be  had  to  the  figures  to  fix  the  amount."  ™ 
This  is  also  the  rule  as  it  exists  in  England  by  virtue  of  the  Eng- 
lish Bills  of  Exchange  Act.^^  This  seems  to  have  been  a  rule  early 
established  in  commercial  law,  and  has  always  been  accepted  by 
text-writers  and  the  courts  as  a  true  rule  of  interpretation.''^    The 

66.  Martin  v.  Martin,  174  111.  371,  only.  Tindal,  C.  J.,  said:  "The  evi- 
51  N.  E.  691,  66  Am.  St.  Rep.  290.  denee  in  question  not  being  admissi- 

67.  Benson  v.  Huntington,  21  Mich,  ble,  we  cannot  shalce  the  rule  of  com- 
415,  4  Am.  Rep.  497;  Palmer  v.  Poor,  mercial  writers,  that  where  a  differ- 
121  Ind.  135,  984,  6  L.  R.  A.  469.  ence  appears  between  the  figures  and 

68.  See  cases  cited  in  note  61,  ante,  the  words  of  the  bill,  it  is  safer  to 

70.  Neg.  Inst.  Law  (N.  Y.),  §  36,  attend  to  the  words.  If  we  take  the 
subd.  1.  See  Appendix,  indicating  sec-  authorities  of  those  writers  where  we 
tions  of  law  in  other  States.  have  none  of  our  own,  this  is  a  good 

71.  English  Bills  of  Exchange  Act,  bill  for  the  sum  expressed  in  the  body, 
1882,  §  9   (2).     See  Appendix.  and,   therefore,   I   am  of   the   opinion 

72.  Discrepancy  between  words  and  that  the  plaintiff  is  entitled  to  judg- 
figures. — Saunderson  v.  Piper,  5  Bing.  ment  for  £200. 

N.  C.  (Eng.)  425.  In  this  case  a  bill  The  commercial  writers,  among 
was  expressed  in  figures  to  be  drawn  whom  the  most  authoritative  is  Mar- 
for  £245;  but  in  words  for  two  liun-  ius,  have  all  declared  that  the  rule 
dred  pounds,  although  a  stamp  was  of  the  text  is  the  most  advantageous 
affixed  applicable  to  the  higher  amount,  for  commercial  interests.  Marius  ( 4th 
It  was  held  that  evidence  to  show  ed.,  p.  33)  has  said:  "A  bill  of  ex- 
that  the  words  "  and  forty-five "  had  change,  though  written  in  few  words, 
been  omitted  by  mistake  was  not  ad-  and  contained  in  a  small  piece  of 
missible,  but  that  the  acceptance  must  paper,  yet  is  of  great  weight  and  con- 
be  taken  to  be  for  two  hundred  pounds  cernment   in   point  of  trade   between 
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rule  arises  from  the  fact  that  it  is  usual  to  write  the  sum  in  figures 
in  the  corner  or  margin  of  a  note  or  bill,  and  also  to  express  it  in 
words  in  the  body  thereof ;  if  any  discrepancy  or  ambiguity  exists 
between  these  figures  and  words,  the  words  are  to  control.'^*  The 
figures  constitute  no  part  of  the  note  or  bill,  but  are  inserted  merely 
for  convenience  of  reference..  The  contract  is  in  every  way  com- 
plete without  the  use  of  such  figures.'^*  The  above  provision  of  the 
statute  also  declares  the  general  rule  that  where  a  defect  exists  in 
the  amount  stated  in  the  body  of  the  note,  the  figures  upon  the 
margin  may  be  referred  to  for  the  purpose  of  removing  any  ambi- 
guity, or  even  to  supply  the  amount  which  had  been  wholly 
omitted  in  the  body  of  the  instrument.''^ 


merchant  and  merchant,  and,  there- 
fore, ought  to  be  written  very  plain 
and  legible,  and  without  any  blots,  or 
mending,  or  altering  of  any  word 
thereof,  that  so  there  may  not  arise 
any  doubt  or  scruple  in  the  payment 
thereof;  and,  therefore,  it  is  that  usu- 
ally merchants  do  write  the  sum  that 
is  to  be  paid  as  well  in  figures  as  in 
words  at  length,  as  you  may  observe 
■by  the  several  forms  of  bills  of  ex- 
change contained  in  this  treatise;  and 
if  it  so  fall  out,  that  through  unad- 
visedness,  or  error  of  the  pen,  the 
figures  of  the  sum,  and  the  words  at 
length  of  the  sum,  that  is  to  be  paid 
upon  any  bill  of  exchange  do  not  agree 
together,  either  that  the  figures  do 
mention  more,  and  the  words  less,  or 
that  the  figures  do  specify  less,  and 
the  words  at  length  more,  in  either,  or 
in  any  such  like  case,  you  ought  to 
observe  and  follow  the  order  of  the 
words  mentioned  at  length,  and  not  in 
figures,  until  further  order  be  had  con- 
cerning the  same,  because  a  man  is 
more  apt  to  commit  an  error  with  his 
pen  in  writing  a  figure  than  he  is  in 
writing  of  a  word;  and  also  because 
the  figures  at  the  top  of  the  bill  do 
only,  as  it  were,  serve  as  the  contents 
of  the  bill,  and  a  breviat  thereof,  but 
the  words  at  length  are  in  the  body 
of  the  bill  of  exchange,  and  are  the 
chief  and  principal  substance  thereof, 
whereunto  special  regard  ought  to  be 
had;  and,  although  it  may  so  fall 
out  that  the  sum  mentioned  in  figures 
in  the  letter  of  advice,  and  the  simi 
mentioned  in  figures  in  the  bill  of  ex- 
change, do  agree,  yet  if  the  sum  men- 
tioned in  words  at  length  in  the  same 
bill  do  disagree,  you  ought  to  follow 


the  order  mentioned  in  words  at 
length  in  the  bill,  and  not  the  order 
in  figures,  for  the  reason  before  al- 
leged." 

73.  Parsons  on  Notes  and  Bills, 
p.  26;  Mears  v.  Graham,  8  Blackf. 
(Ind.)  144;  Eockville  Nat.  Bank  v. 
Second  Nat.  Bank,  69  Ind.  479,  35  Am. 
Rep.  236. 

74.  Marginal  figures. —  In  the  case 
of  Smith  V.  Smith,  1  E.  I.  398, 
53  Am.  Dec.  652,  a  bill  of  ex- 
change was  stated  in  words  to  be 
drawn  for  three  hundred  and  seventy- 
five  dollars  and  ninety-four  cents,  but 
the  figures  in  the  margin  were  $175.94. 
The  clerk  of  the  bank  discounting  the 
bill  had  altered  the  figures  to  conform 
to  the  written  words,  and  the  defend- 
ant, therefore,  objected  to  its  admis- 
sion in  evidence,  as  avoided  by  the 
alteration.  The  court  said :  "  We  do 
not  think  the  marginal  notation  con- 
stitutes any  part  of  the  bill.  It  is 
simply  a  memorandum  or  abridgment 
of  the  contents  of  the  bill  for  the  con- 
venience of  reference.  The  contract  is 
perfect  without  it.  If  this  is  so,  any 
alteration  of  the  figures  cannot  avoid 
the  contract,  because  it  is  no  altera- 
tion, either  material  or  immaterial,  in 
the  contract.  See  to  same  eff^ect  Rock- 
ville  Nat.  Bank  v.  Second  Nat.  Bank, 
69  Ind.  479,  35  Am.  Rep.  236;  Riley 
V.  Dickens,  19  111.  29 ;  Corgan  v.  Frew, 
39  111.  31,  89  Am.  Dee.  286;  Poorman 
v.  Mills,  39  Cal.  345,  2  Am.  Rep.  451. 

75.  When  marginal  figures  may  be 
referred  to. — Burnham  v.  Allen,  1  Gray 
(Mass.),  496;  Sweetzer  v.  French,  13 
Mete.  (Mass.)  262;  Corgan  v.  Frew, 
39  111.  31,  89  Am.  Dec.  286;  Petty  v. 
Fleischel,   31  Tex.   169,  98   Am.   Dec. 


264 


EOEM    AND    EeQUISITES. 


§47. 


c.  When  interest  begins  to  run  if  no  date  is  specified. —  The 
Negotiable  Instruments  Law  also  provides  that :  "  Where  the 
"  instrument  provides  for  the  payment  of  interest,  without  specify- 
"  ing  the  date  from  which  interest  is  to  run,  the  interest  runs  from 
"  the  date  of  the  instrument,  and  if  the  instrument  is  undated,  from 
"  the  issue  thereof."  ^^  A  similar  provision  is  contained  in  the  Eng- 
lish Bills  of  Exchange  Act  of  1882."  Issue,  as  here  used,  means 
the  first  delivery  of  the  instrument,  complete  in  form,  to  a  person 
who  takes  it  as  a  holder.^*  The  rule  as  declared  in  the  statute 
seems  to  be  the  rule  as  laid  down  by  the  authorities.  It  is  a  gen- 
eral rule  of  commercial  law  that  where  a  note  is  made  payable  with 
interest,  without  specifying  the  rate,  or  the  time  from  which  the 
interest  is  to  be  computed,  the  note  carries  interest  from  the  date 
of  its  complete  execution,  or  its  issue,  at  the  legal  rate  fixed  by 
law.'*      There  is  some  confiict  of  authority  as  to  the  time  when 


524.  But  in  HoUen  v.  Davis,  59  Iowa, 
444,  13  N.  W.  113,  44  Am.  Kep.  688, 
it  was  held  that  there  could  be  no  re- 
covery at  law  upon  an  instrument  in 
the  form  of  a  promissory  note,  but 
stating  no  amount  in  the  body  of  the 
note,  even  though  figures  were  set 
forth  in  the  margin. 

An  Indiana  case  of  some  note  is 
often  cited  in  connection  with  this  rule 
of  construction.  In  Witty  v.  Michigan 
Mut.  Life  Ins.  Co.,  123  Ind.  411,  24 
N.  E.  141,  18  Am.  St.  Rep.  327,  a 
promissory  note  contained  no  words 
indicating  the  number  of  dollars  to 
be  paid  in  the  body  of  the  note,  but 
the  amount  was  specified  in  figures  on 
the  margin.  Berkshire,  J.,  said :  "  We 
know,  as  a  part  of  the  commercial 
history  of  the  country,  that  the  uni- 
versal practice  has  been,  for  a  period 
so  long  that  the  memory  of  man  run- 
neth not  to  the  contrary,  to  represent 
by  superscription  in  figures  upon  all 
obligations  for  the  payment  of  money 
the  amount  or  sum  which  is  written 
in  the  body  of  the  instrument.  The 
superscription  is  always  intended  to 
represent  the  amount  found  in  the 
body  of  the  instrument,  and  not  a 
different  amount;  if,  therefore,  an  ob- 
ligation is  found  where  there  is  a 
promise  to  pay  "  dollars,"  but  the  num- 
ber of  dollars  in  the  body  of  the  in- 
strument is  blank,  and  the  margin  of 
the  instrument  is  found  to  contain  a 
superscription  which  states  the  num- 
ber of  dollars,  why,   in  view  of  the 


usage  or  custom  which  has  so  long 
prevailed,  should  the  body  of  the  in- 
strument not  be  aided  by  the  super- 
scription? We  thinlc,  in  such  a  case, 
the  figures  found  in  the  margin  should 
be  taken  as  the  amount  which  the 
obligor  intended  to  obligate  himself 
to  pay,  and  the  obligation  enforced 
accordingly.  We  do  not  think,  in  such 
a  case,  that  the  courts  would  be  justi- 
fied in  disregarding  the  evident  inten- 
tion of  the  parties  as  indicated  by  the 
superscription  upon  the  paper,  and  in 
holding  the  instrument  void  for  uncer- 
tainty, or  on  the  ground  that  it  is 
not  a  perfect  writing.  And  especially 
are  we  of  the  opinion  stated,  in  view 
of  the  liberal  statute  which  we  have 
on  the  subject  of  promissory  notes, 
and  other  written  obligations  and  their 
negotiation." 

76.  Neg.  Inst.  Law  (N.  Y.),  §  36, 
subd.  2.  For  sections  of  statute  in 
other  States  see  Appendix. 

77.  English  Bills  of  Exchange  Act, 
1882,  §  9,  subd.  3. 

78.  Neg.  Inst.  Law  (N.  Y.),  §  2. 
For  statutes  in  other  States  see  Ap- 
pendix. 

79.  Salazar  v.  Taylor,  18  Colo.  538, 

33  Pac.  369.  See  also  Campbell  Print- 
ing Press  Co.  v.  Jones,  79  Ala.  475; 
Dewey  v.  Bowman,  8  Cal.  145;  Smith 
v.  Goodlet,  92  Tenn.  230,  21  S.  W. 
106;   Belford  v.  Beatty,   145   111.   414, 

34  N.  E.  254 ;  Miller  t.  Cavanaugh,  99 
Ky.  377,  35  S.  W.  920;  Bogan  v.  Cal- 
houn,  19   La.  Ann.   472;   Pittman  v.. 
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interest  begins  to  run  on  a  note  payable  on  demand,  wbere  no  time 
is  specified  in  the  note  when  such  interest  will  commence.^  The 
better  rule,  and  that  apparently  supported  by  the  weight  of  author- 
ity, is  that  a  promissory  note,  payable  on  demand,  providing  for 
the  payment  of  interest,  bears  interest  from  its  date,  without  a 
demand.**^ 

d.  Failure  to  date. —  Where  the  instrument  is  not  dated  it  will 
be  considered  to  be  dated  as  of  the  time  it  was  issued.^^  We  have 
already  considered  the  effect  of  the  omission  of  a  date  upon  the 
validity  and  negotiable  character  of  an  instrument.*^  The  rule 
stated  in  the  Negotiable  Instruments  Law  is  one  long  established 
in  commercial  law.®*  While  the  failure  to  date  a  note  would  not 
affect  its  validity  or  negotiability,  and  would  be  payable  at  a  time 
to  be  determined  by  or  computed  from  the  date  of  its  issue  or 
delivery,  yet  it  would  seriously  impede  its  untrammeled  transfer, 
and  materially  affect  its  value  as  commercial  paper.^ 

e.  Conflict  between  written  and  printed  provisions. —  The  stat- 
ute has  enacted  the  general  rule  in  respect  to  all  contracts  estab- 

Barrett,  34  Mo.  84;  Richardson  v.  El-  Am.  Rep.  21;  Colby  v.  Bunker,  68  Me. 

lett,  10  Tex.  190.  524. 

Where  there  is  a  variance  between  82.  Neg.  Inst.  Law    (N.  Y.),  §  36, 

the  terms  of  a  note  and  of  a  mortgage  subd.  3.     See  Appendix  for  statute  in 

given  as   security,   providing   for   the  other  States. 

time  of  payment  and  the  rate  of  in-  83.  Neg.  Inst.  Law   (N.  Y.),  §  25, 

terest,  the  rate  must  control,  since  the  subd.  1. 

mortgage  is  only  a  mere  incident  fol-  84.  In  an  action  on  a  foreign  bill 

lowing    the    debt,    the    obligation    of  of  exchange,   it  was  held,   in   De  La 

which  is  contained  in  the  note.    Hutch-  Courtier  v.  Bellamy,  2  Show.    (Eng.) 

inaon  v.  Benedict,  49  Kan.  545,  31  Pac.  422,  that,  if  the  date  be  omitted,  the 

147 ;  Keys  v.  Lardner,  55  Kan.  331,  40  court  will  intend  that  was  dated  at 

Pae.   644.      See   also    Railway   Co.   v.  the  time  it  was  stated  to  have  been 

Sprague,  103  U.  S.  756.  drawn.     See  also  Giles   v.   Bourne,   6 

80.  Gaylord  v.  Van  Loan,  15  Welid.  Mau.  &  Sel.  73;  Hague  v.  French,  3 
(N.  Y.)   308;  Pate  v.  Gray,  Fed.  Cas.  B.  &  P.  173. 

No.  10,794a;  Packer  v.  Roberts,  40  111.  In  general,  it  is  not  essential  to  a 

App.  613;  Whitton  v.  Swope,  11  Ky.  ""te  that  it  should  be  dated;   and  if 

160.     There  are  a  number  of  decisions  tli^re  be  no  date,  it  will  be  considered 

to  the  effect  that,  where  a  note  payable  f   dated   at   the   time  it   was   made, 

on  demand  was  not  made  payable  with  ^  ^^f  ??^  ".^  ^^o^s  and  Bills    p.  41. 

.,        ...        .J            iu-i  See   Seldonridge  v.  Connable,  32  Ind. 

interest,  interest  does  not  begin  to  run  Richardson  v.  Bllett,  10  Tex.  190. 

until    payment    has    been    demanded.  g^^  j^  ^^^  ^^^  ^j  j^j^^^^U  ^    ^^_ 

^It%^^  7;«*^T'i.^''''"'  I  ^'J-  r^^  ?■  ^er,  7  Cow.  (N.  Y.)  336,  338,  Suther- 
^-  l-\  \^1'  ^'''1°?7-  ^°Af "'  ]  ^^ll  land,  J.,  said:  "Although  it  is  not  es- 
N.  Y.),  155;  Patrick  v.  Clay,  4  Bibb  ^^^y^i  ^^  the  legal  validity  of  a  note, 
(Ky.),  246;  Nelson  v.Cartmel,  6  Dana  ^j^at  it  should  be  dated,  yet  we  all 
(Ky.),  7;  Cannon  v.  Beggs,  1  McCord  j^^^^  that  it  is  necessary 'to  its  free 
(S.  C),  370,  10  Am.  Dec.  677.  and    uninterrupted    negotiability.      A 

81.  Pate  V.  Gray,  Fed.  Cas.  No.  note  without  a  date  will  not  be  dis- 
10,794o;  Causin  v.  Taylor,  4  Ark.  408;  counted  at  our  banks,  nor  pass  in  the 
Francis  v.  Castleman,  4  Bibb  (Ky.),  money  market  without  previous  in- 
282;   Paine  v.  Caswell,  68  Me.  80,  28   quiry." 
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lished  at  an  early  date  by  Lord  EUenborougk®'  The  Negotiable 
Instruments  Law  provides  that  "  where  there  is  a  conflict  between 
"  the  written  and  printed  provisions  of  the  instrument,  the  written 
■"  provisions  prevail."®'' 

f .  Doubt  as  to  whether  instrument  is  hill  or  note. —  The  I^ego- 
tiable  Instruments  Law  provides  that  "  where  the  instrument  is  so 
"  ambiguous  that  there  is  doubt  whether  it  is  a  bill  or  note,  the 
'"  holder  may  treat  it  as  either  at  his  election."  ®*  And  it  is  also  pro- 
vided that  "where  in  a  bill  a  drawer  and  drawee  are  the  same 
*'  person,  or  where  the  drawee  is  a  fictitious  person  or  a  person  not 
^'  having  capacity  to  contract,  the  holder  may  treat  the  instrument, 
"  at  his  option,  either  as  a  bill  of  exchange  or  a  promissory  note."** 
The  latter  proposition  has  already  been  discussed  under  other 
beadings.*'  The  former  rule  of  construction  is  one  which  has  been 
generally  accepted  by  the  courts  and  is  fully  recognized  in  all  juris- 
dictions.®^ 

g.  When  person  deemed  indorser. —  The  Negotiable  Instru- 
ments Law  provides  that  "  where  a  signature  is  so  placed  upon  the 
"  instrument  that  it  is  not  clear  in  what  capacity  the  person  making 
"  the  same  intended  to  sign,  he  is  to  be  deemed  an  indorser."®^  The 
rights  and  liabilities  of  indorsers  will  be  considered  in  a  subse- 
quent chapter.®^    It  is  also  provided  in  the  Negotiable  Instruments 

86.  Reason  for  rule. —  In  the  case  are  a  general  formula  adapted  equally 

of  Robertson  V.  French,  4  East  (Eng.),  to   their   case   and   that   of  all  other 

130,   136,  where  a  partly-written  and  contracting  parties  upon  similar  occa- 

partly-printed  insurance  policy  was  in  sions  and  subjects." 

controversy,  Lord  EUenborough  said:  87.  Neg.  Inst.  Law   (N.  Y.),  §  36, 

"The  only  difference  between  policies  subd.   4.     See   Appendix  for   statutes 

of   assurance   and   other   instruments,  of  other  States. 

in  this   respect,  is,   that  the  greater  88.  Neg.  Inst.  Law    (N.  Y.),  §  36, 

part  of  the  printed  language  of  them,  subd.  5. 

being  invariable  and  uniform,  has  ac-  89.  Neg.      Inst.      Law      (N.     Y.), 

quired,  from  use  and  practice,  a  known  §  214. 

and    definite   meaning,    and    that   the  S?'  ,,f^  ^  "'  "t**®! 

words  superadded  in  writing  (subject  ^.91-  Where  an  instrument  is  so  am- 

always    to   be    governed    in   point    of  tipously  worded  that  it  is  doubtful 

construction  by  the  language  and  terms  whether  it  was  intended  for  a  bill  or 

■ii.     I.-  1,  ii.                s     &  for  a  note,  the  holder  may  treat  it  at 

with  which  they  are  accompanied) ,  are  j^j^      ^ion  as  either.   Chalmers  on  Bills 

entitled,  nevertheless    if  there  should  of  Exchange  (5th  ed.),  p.  9.    See  Edis 

he  any  reasonable  doubt  upon  the  sense  ^  Bury,  6  B.  &  C.  (Eng.)  433;  Fielder 

and  meaning  of  the  whole,  to  have  a  ^  Marshall,  30  L.  J.  C.  P.  (Eng.)  158; 

greater  effect  attributed  to  them  than  Allen    v.   Mawson,    4    Campb.    (Eng.) 

to  the  printed  words,  inasmuch  as  the  115. 

written  words  are  the  immediate  Ian-  93.  jfeg.  Inst.  Law   (N.  Y.),  §  36, 
guage  and  terms  selected  by  the  par-  subd.  6.     See  Appendix  for  same  sec- 
ties  themselves  for  the  expression  of  tion  in  statutes  of  other  States, 
their  meaning,  and  the  printed  words  93.  See  post,  §§  83-87. 
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Law  that :  "A  person  placing  his  signature  upon  an  instrument 
"  otherwise  than  as  maker,  drawer,  or  acceptor  is  deemed  to  be  an 
*'  indorser,  unless  he  clearly  indicates  by  appropriate  words  his 
"  intention  to  be  bound  in  some  other  capacity."  ®*  The  rules  here 
stated  would  seem  to  be  the  result  of  a  consideration  of  somewhat 
conflicting  authorities  respecting  the  effect  of  the  signature  upon 
commercial  paper  of  a  person  other  than  the  holder  or  maker.  It  has 
always  been  held  in  New  York  State  that  when  any  one,  other  than 
the  maker  or  holder,  signs  his  name  in  blank  upon  the  back  of  a 
negotiable  note,  the  inference  is  that  he  intends  to  become  liable 
as  indorser.*"*  But  in  Massachusetts  a  different  rule  has  existed ; 
it  has  there  been  held  that  a  person  signing  in  blank  a  negotiable 
note  to  which  he  is  not  a  party,  is  liable  not  as  an  indorser,  but  as 
a  maker,  or  as  a  surety,  according  to  the  nature  of  the  transac- 
tion.®* A  number  of  States  had  followed  Massachusetts  in  this 
respect.®^  The  Negotiable  Instruments  Law  has  evidently  changed 
the  Massachusetts  rule,  as  will  be  noticed  hereafter. 

h.  Words  "  I  promise  to  pay  "  in  instrument  signed  hy  two  or 
more  persons. —  It  is  also  provided  in  the  Negotiable  Instruments 
Law  that  "  Where  an  instrument  containing  the  words  '  I  promise 

94.  Neg.  Inst.  Law  (N.  Y.),  §  113.  it  is  competent  to  rebut  the  presump- 
See  Appendix  for  same  section  in  tion,  by  parol  proof  that  the  indorse- 
statutes  of  other  States.  ment   was   made   to    give   the   maker 

95.  Phelps  V.  Vischer,  50  N.  Y.  69 ;  credit  with  the  payee."  See  also  Moore 
Bacon   v.    Burnham,   37    N.    Y.    614;  v.  Cross,  19  N.  Y.  227. 

Spies  V.  Gilmore,  1  N.  Y.  321.  .  96.  Mois  v.  Bird,  11  Mass.  436; 
In  the  case  of  Coulter  v.  Richmond,  Union  Bank  v.  Willis,  8  Mete.  (Mass.) 
59  2Sr.  Y.  478,  481,  Church,  Oh.  J.,  504;  Riley  v.  Gerrish,  9  Cash.  (Mass.) 
said:  "There  is  considerable  diversity  104;  Pemberton  Bank  v.  Lougee,  108 
of  sentiment  among  the  courts  of  the  Mass.  371.  It  must  be  noticed,  how- 
different  States  as  to  the  nature  of  ever,  that  the  doctrine  prevailing  in 
the  contract  implied  by  a  blank  in-  Massachusetts,  that  a  person  whose 
dorsement  of  a  negotiable  note  before  name  is  written  on  the  back  of  a  note 
delivery  to  the  payee.  In  some  of  the  may,  by  implication  of  law,  be  charged 
States  such  an  indorser  is  prima  facie  as  a  maker  or  upon  a  guaranty,  has 
regarded  as  a  guarantor,  in  others  an  often  been  disapproved  by  the  Supreme 
indorser,  and  in  others  a  joint  prom-  Court  of  that  State,  and  it  has  inti- 
isor.  In  this  State  it  has  been  re-  mated  that,  if  it  were  not  so  firmly 
peatedly  held,  and  is  too  strongly  set-  established,  such  a  person  might  more 
tied  by  authority  to  be  disturbed,  that  properly  be  regarded  as  a  second  in- 
a  person  making  such  an  indorsement  dorser.  Union  Bank  v.  Willis,  8  Mete, 
is  presumed  to  have  intended  to  be-  (Mass.)  504. 

come  liable  as  a  second  indorser,  and       97.  Massey  v.  Turner,  2  Houst.  (Del.) 

that,  on  the  face  of  the  paper,  without  79 ;  Sturtevant  v.  Randall,  53  Me.  149, 

explanation,  he  is  to  be  regarded  as  155;  Colburn  v.  Averill,  30  Me.  310; 

second   indorser,    and,   of   course,   not  Woodman    v.    Boothby,    66    Me.    389; 

liable  upon  the  note  to  the  payee,  who  Walz  v.  Alback,  37  Md.  404;  Stagg  v. 

is  supposed  to  be   the  first  indorser.  Linnenfelser,  59  Mo.  336;   Rothschild 

As    the    paper    itself    furnishes    only  v.    Grix,   31   Mich.    150;    Peckham  v. 

prima  facie  evidence  of  this  intention,  Gilman,  7  Minn.  446. 
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"  '  to  pay '  is  signed  by  two  or  more  persons,  they  are  deemed  to  be 
"  jointly  and  severally  liable  thereon."  **  A  similar  provision  is 
contained  in  the  English  Bills  of  Exchange  Act.^*  There  is  no 
doubt  that  the  rule  of  construction  as  thus  declared  in  the  statute 
is  the  general  rule  as  established  by  the  authorities.^  It  may  be 
well  to  note,  as  will  be  more  fully  discussed  hereafter,  that  in  an 
action  upon  an  instrument,  signed  by  two  or  more  comakers,  one 
may  aver  and  prove  by  parol  evidence  that  he  signed  merely  aa 
surety,  and  that  such  fact  was  known  to  the  plaintiff,  before  the 
equities  arose,  through  which  such  evidence  becomes  admissible. 
This  is  because  the  parol  contract  of  suretyship  is  merely  collateral 
to  the  written  contract.^ 

§  48.  Liability  of  person  signing  in  trade  or  assumed  name. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that  "  No  person  is  liable  on  the  instrument  whose  signature 
"  does  not  appear  thereon,  except  as  herein  otherwise  expressly 
"  provided.  But  one  who  signs  in  a  trade  or  assumed  name  will  be 
"  liable  to  the  same  extent  as  if  he  had  signed  in  his  own  name."  ^ 

98.  Neg.  Inst.  Law  (N.  Y.),  §  36,  note,  and  such  is  the  legal  interpreta- 
subd.  7.  See  Appendix  for  same  see-  tion  of  such  a  promise  signed  at  the 
tion  in  statutes  of  other  States.  same  time  by  several,  when  the  char- 

99.  English  Bills  of  Exchange  Act,  acter  and  object  of  their  signatures  is 
1882,  §  85    (2).  unexplained."     See  also  the  following 

1.  "I  promise  to   pay,"  signed  by  cases: 

two    or    more    makers. —  Monson    v.  Indiana. —  Maiden    v.    Webster,    30 

Drakeley,  40  Conn.  552,  16  Am.  Eep.  Ind.    317;     Groves    v.    Stephenson,    5 

74.     In  this  case  the  note  was  in  the  Blackf.   584. 

following  form :  Massachusetts.  —  Hemmenway       v. 

,, _r                  T,t      ,   tn   -.nr-n  StonB,  7  Mass.  58,  5  Am.  Dec.  27. 

"WoovmnY,  March  17,  1868.  j,^^   ffampsMre.- Ladd   v.   Baker, 

For  value   received   I   promise   to  ge  n.  H.  76,  57  Am.  Dec.  355. 

pay   Daniel   S.   Lemmon   sixteen  hun-  ^^^  Torfe.— Ely  v.  Clute,  10  Hun, 

dred  dollars    with  interest  at  six  per  gg     Hopkins  v.  Lane,  4  Thomp.  &  C. 

cent.,  and  all  taxes.  gj^l     Partridge  v.  Colby,  19  Barb.  248. 

George  A.  MONSON,  Oftio.- wSlace  v.  dewell,  21  Ohio 

I     ''^  ^-  ^°^^°^'  St.  163,  8  Am.  Eep.  48. 

Stiles  F   Monson,  So«tfe   OaroJmo.-Bamett  v.  Skin- 

"  Robert   I.   Drakeley."  ^^^^  ^  -^^^^^^^  88 

The  court  said :     "An  inspection  of       Vermont. —  Arbuckle   v.    Templeton, 

the  paper  discloses  nothing  inconsist-  65  Vt.  205,  25  Atl.  1095. 
ent  with  the  fact  that  the  signatures       Wisconsin. —  Dill  v.  White,  52  Wis. 

were    all   written   at   the  same    time,  456,  9  N.  W.  404. 
upon  the  same  consideration,  and  for       See  cases  cited  in  Century  Digest, 

the  same  purpose.    Although  the  prom-  Vol.  7,  "  Bills  and  Notes,"  §  257. 
ise  is  expressed  by  the  use  of  the  sin-       2.  Gillett  v.   Taylor,  14  Utah,  390, 

gular  pronoun   "  I,"   the  intention  of  46  Pac.  1099,  60  Am.  St.  Rep.  890. 
all  the   signers   to   become   joint  and       3.  Neg.   Inst.   Law    (N.   Y.),    §   37. 

several  original  makers   is  uncontra-  See  Appendix  for  same  section  in  stat- 

dieted  by  anything  on  the  face  of  the  utes  of  other  States. 
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This  is  substantially  the  same  as  a  provision  of  the  English  Bills 
of  Exchange  Act.* 

b.  Reason  and  amplication  of  rule. —  No  person  is  liable  as 
drawer,  indorser,  or  acceptor,  or  maker  of  a  bill,  or  note,  unless  he 
ias  signed  it  as  such ;  but  signing  a  trade  or  assumed  name  is  as 
binding  as  a  man's  real  name.^  A  person  may  become  bound  by 
any  mark  or  designation  he  thinks  proper  to  adopt,  provided  it  be 
used  as  a  substitute  for  his  name,  and  he  intends  to  bind  himself 
thereby.®  This  rule  only  applies  to  cases  where  the  assumed  name 
is  one  by  which  the  signer  intends  to  bind  himself,  or  where  the 
name  is  one  under  which  he  has  held  himself  out  to  the  world  or 
carried  on  business.''  If  a  person  signs  an  assumed  name  under 
other  circumstances  he  is  liable  ex  delicto  for  deceit,  or  in  an  action 
for  breach  of  warrant  of  authority,  where  he  signs  as  an  agent  for 
a  fictitious  principal. 

4.  English  Billa  of  Exohaiige  Act,  held  that  a  mark  was  a  good  signing 
1882,  §  23(1).  within   the   Statute   of   Frauds;    and 

5.  Byles  on  Bills   (16th  ed.),   §   38.   the  court  refused  to  allow  an  inquiry 

6.  Signing  in  trade  or  assumed  into  the  fact  whether  the  party  could 
^ame. —  One  of  the  leading  New  write,  saying  that  would  make  no  dif- 
York  eases  on  this  subject  is  that  ferenee.  Baker  v.  Dening,  8  Ad.  & 
of  Brown  V.  Butchers  &  Drovers' Bank,  El.  (Eng.)  94.  And  see  Harrison 
<3  Hill  (N.  Y.),  443.  Brown  was  sued  v.  Harrison,  8  Ves.  (Eng.)  186; 
as  indorser  of  a  bill,  upon  which  the  Addy  v.  Grix,  8  Ves.  (Eng.)  504. 
indorsement  was  made  with  a  lead  These  eases  fully  sustain  the  rul- 
pencil,  and  in  figures,  thus,  "  1.  2.  8.,"  ing  of  the  court  below.  They  show, 
no  name  being  written.  Evidence  was  I  think,  that  a  person  may  be- 
given  strongly  tending  to  show  that  come  bound  by  any  mark  or  designa- 
the  figures  were  in  Brown's  handwrit-  tion  he  thinks  proper  to  adopt,  pro- 
ing,  and  that  he  meant  they  should  vided  it  be  used  as  a,  substitute  for 
bind  him  as  indorser,  though  it  also  his  name,  and  he  intend  to  bind  him- 
appeared   he   could  write.     The  court  self." 

below  charged  the  jury  that,  if  they  In  Jones  v.  Home  Furnishing  Co.,  9 
believed  the  figures  upon  the  bill  were  App.  Div.  (N.  Y.)  103,  41  N.  Y.  Supp. 
made  by  Brown,  as  a  substitute  for  71,  a  note  made  payaljle  to  the  "  Na- 
his  proper  name,  intending  thereby  to  tional  Publishing  Company,"  which 
bind  himself  as  indorser,  he  was  lia-  was  a,  name  assumed  by  the  plaintiff 
ble.  The  jury  found  a  verdict  for  the  in  carrying  on  his  business  and  rep- 
plaintiffs  below,  on  which  judgment  resented  nothing  else,  was  given  for 
was  rendered,  and  iirown  thereupon  value.  It  was  held  that  the  defendant 
brought  error.  Nelson,  Ch.  J.,  in  his  was  estopped  from  alleging  that  the 
opinion,  said :  "  It  has  been  expressly  notes  were  made  payable  to  a  ficti- 
decided   that   an  indorsement  written  tious  payee. 

in  pencil  is  sufiicient  ( Geary  v.  Physic,  7.  Melledge  v.   Boston   Iron  Co.,   5 

5  B.  &  C.  [Eng.]   234),  and  also  that  Cush.  (Mass.)  158;  Bartlett  v.  Tucker, 

it  may  be  made  by  a  mark.    George  v.  104  Mass.  336,  6  Am.  Rep.  240 ;  Bank 

Surrey,  1  Moo.  &  M.  (Eng.)   516.   In  a  of  Genesee  v.  Patehin  Bank,  19  N.  Y. 

-recent  case  in  the  King's  Bench,  it  was  312. 
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Consideration. 


§  49.  Necessity  of  Consideration. 

a.  In  general. 

b.  Want  or  failure  of  consideration  as  a  defense. 

c.  Statutory  rule  as  to  absence  or  failure  of  consideration. 

d.  Hequirement  of  consideration  in  case  of  acceptance  or  indorsement. 

§  50.  Sufficiency  of  Consideration. 

a,.  Consideration  must  be  valuable. 

b.  Statutory  provision  as  to  valuable  consideration. 

c.  Adequacy. 

d.  Where  rights,  interests,  or  property  are  valueless. 

e.  Exchange  of  commercial  paper. 

f .  Love  and  affection. 

g.  Agreement  to  marry. 

h.  Gratuities  and  agreements  to  contribute, 
i.  Moral  obligation  as  consideration, 
j.  Advancements  to  heir, 
k.  Notes  for  patent  rights. 

1.  Acts  and  services  deemed  sufficient  consideration, 
m.  Release  and  waiver  of  rights  or  interests. 
n.  Pre-existing  or  antecedent  debts. . 

(1)  In  general. 

(2)  When  holder  is  holder  for  value, 
o.  Debt  of  a  third  person. 

p.  Debts  against  estate  of  decedent. 

q.  Settlement  of  doubtful  claim. 

r.  Forbearance. 

s.  Extension  of  time. 

t.  Fluctuating  balances. 

§  51.  Illegality  of  Consideration. 

a.  In  general. 

b.  Immorality. 

c.  Against  public  policy. 

d.  In  violation  of  statute. 

§  52.  Fraud  and  Mistake. 

a.  Fraud. 

b.  Fraudulent  as  to  creditors. 

c.  Mistake. 
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§  53.  Presumption  of  Consideration. 

a.  Statutory  rule. 

b.  Presumption  as  to  nonnegotiable  instruments. 

c.  Expressed  consideration. 

d.  Burden  of  proof. 

§  54.  Holder  for  Value. 

a.  Statutory  provision. 

b.  Necessity  of  payment  of  value. 

c.  What  constitutes  value. 

d.  When  lien  on  instrument  constitutes  lienor  a  holder  for  value  j 

statutory  provision. 
6.  Holder  of  paper  transferred  in  payment  of  pre-existing  debt. 

§  55.  Accommodation  Paper. 

a.  Statutory  provision. 

b.  Nature  and  object. 

c.  Revocable  until  negotiated. 

d.  Unauthorized  diversion. 

e.  Holders  of  accommodation  paper  transferred  before  maturity. 

f .  When  paper  is  transferred  after  maturity. 

g.  Eights  and  liabilities  of  accommodation  party. 

h.  Accommodation  party  as  surety;  subrogation;  contribution. 

§  49.  Necessity  of  consideration. 

a.  In  general. —  Whatever  may  be  the  law  as  to  the  presump- 
tion existing  in  favor  of  the  validity  and  value  of  the  considera- 
tion of  commercial  paper  it  must  not  be  thought  that,  as  between 
the  immediate  parties  to  a  negotiable  instrument,  an  actual,  valid, 
and  valuable  consideration  can  be  dispensed  with.*  The  pre- 
sumption as  to  the  validity  and  value  of  the  consideration  only 
affects  the  proof ;  the  burden  of  proof  being  thereby  shifted  from 
the  person  to  whom  the  instrument  is  payable,  to  the  person  who 
is  liable  thereon.^  In  seeking  to  recover  on  a  simple  contract,  it 
is  a  general  rule  that  the  plaintiff  must  allege  and  prove  that  the 

8.  Story     on     Promissory     Notes,  note  was  given  for  such  a  considera-  • 
§    181.     And   see   Oldaere   v.   Stuart,  tion;    and  the  burden  of  proof  rests 
122  Ala.  405,  25  South.  38.  upon  the  other  party  to  establish  the 

9.  Story  says,  in  his  work  on  Prom-  contrary,  and  to  rebut  the  presump- 
iaaory  Notes,  §  181 :  "  Promissory  tion  of  validity  and  value,  which  the 
notes,  like  bills  of  exchange,  enjoy,  law  raises  for  the  support  of  nego- 
as  has  already  been  suggested,  the  tiable  paper.  Still,  however,  this  does 
privilege,  conceded  to  no  other  un-  not  dispense,  as  we  shall  presently 
sealed  instruments,  of  being  presumed  see,  with  the  existence  of  an 
to  be  founded  upon  a  valid  and  valu-  actual,  valid,  and  valuable  con- 
able  consideration.  Hence,  between  sideration  to  support  the  note;  but 
the  original  parties,  and,  a  fortiori,  it  only  shifts  the  burden  of  proof 
between  others,  it  is  wholly  unneces-  from  the  plaintiff  to  the  defend- - 
sary  to  establish  that   a  promissory  ant." 
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contract  was  made  on  good  consideration.  But  to  this  rule  com- 
mercial paper  is  an  exception.^**  It  would  seem  then  that  as 
between  a  promisor  and  a  promisee  of  a  promissory  note,  or  the 
drawer  and  drawee  of  a  bill  of  exchange,  a  lack  of  a  legal  consider- 
ation would  be  a  good  defense  in  an  action  on  such  note  or  bill.-'^ 
b.  Want  or  failure  of  consideration  as  a  defense. —  As  between 
the  original  parties  to  a  bill  or  note  want  of  consideration  is  a  good 
defense,  and  this  is  so  although  the  words  for  value  received  are 
contained  in  the  instrument. ^^     This  defense  is  available  in  any 

10.  Byles  on  Bills  (16th  ed.),  140,  (Mass.)  217,  25  Am.  Dec.  390;  Dyer 
where  it  is  said:  "In  the  case  of  v.  Homer,  22  Pick.  (Mass.)  257;  Cor- 
other  simple  contracts,  the  law  pre-  lies  v.  Howe,  11  Gray  (Mass.),  127. 
Bumes  that  there  was  no  consideration  In  'New  York  the  rule  has  been  laid 
until  a  consideration  appear;  in  the  down  that  if,  in  an  action  on  a  prom- 
case  of  contracts  on  bills  and  notes,  a  issory  note,  evidence  is  introduced, 
consideration  is  presumed  till  the  con-  tending  to  prove  that  a  valid  consid- 
trary  appear,  or  at  least  appear  prob-  oration  did  not  exist,  the  burden  of 
able."  establishing    the    consideration    upon 

11.  Lack  of  consideration,  when  the  whole  case  rests  upon  the  plaintiff, 
may  be  shown. —  In  the  case  of  Par-  and  the  question  should  be  determined 
ish  V.  Stone,  14  Pick.  (Mass.)  378,  25  upon  the  actual  facts,  instead  of  upon 
Am.  Dec.  378,  the  court  said :  "  It  is  the  presvmiptiou  which  the  note  af- 
now  well  settled  that  to  support  a  fords.  Caj-nwright  v.  Gray,  57  Hun 
promise  or  other  contract,  not  under  (N.  Y.),  98,  11  N.  Y.  Supp.  278,  affd. 
seal,  as  a  contract  binding  in  law,  in  127  N.  Y.  92,  27  N.  E.  835.  See 
there  must  be  a  legal  considera-  also  Bruyn  v.  Russell,  60  Hun  (N. 
tion;  and,  in  the  application  of  this  Y. ),  280,  14  N.  Y.  Supp.  591; 
rule,  it  is  quite  immaterial  whether  Addison  v.  Enoch,  48  App.  Div.  (N. 
the  contract  be  Dy  parol  or  in  writing.  Y.)  Ill,  62  N.  Y.  Supp.  613;  Rice  v. 
The  law,  however,  attributes  so  much  Rice,  43  App.  Div.  (IST.  Y.)  458,  60  N. 
force  and  effect  to  the  formal  written  Y.  Supp.  97 ;  in  the  latter  case  it  was 
contract,  and  to  the  words  '  value  re-  held  that  where  a  note  recites  "  for 
ceived,'  as  to  presume,  in  the  absence  value  received  "  this  may  be  taken  as 
of  proof,  that  there  was  a  valuable  an  admission  available  against  the 
consideration  for  the  promise;  and,  if  signer  sued  upon  it,  although  it  does 
the  promisor  would  avail  himself  of  not  have  the  effect  of  changing  the 
the  defense  that  it  was  without  con-  burden  of  proof  as  to  the  existence  of 
sideration,  it  lays  the  burden  of  proof  a  consideration,  which  must  be  estab- 
upon  him  satisfactorily  to  show  that,  lished  by  the  plaintiff  by  a  fair  pre- 
But  when  the  facts  are  disclosed,  the  ponderance  of  proof. 

burden  of  proof  comes  to  be  of  little  13.  Want  of  consideration. —  It  has 
importance.  It  has  therefore  been  the  been  said  in  a  New  York  case  that  st 
established  rule  of  law,  that  in  a  suit  defense  to  a  written  promise  to  pay, 
upon  a  promissory  note,  against  the  which  rests  upon  the  single  ground  of 
promisor,  by  the  promisee,  or  by  an  the  absence  of  a  valuable  considera- 
indorsee,  without  value  given,  or  tak-  tion,  does  not  deserve  much  favor  in 
ing  the  note  under  such  circumstances  a  court  of  justice.  The  rule  of  law 
as  to  enable  him  to  stand  only  upon  which  permits  such  a  defense  is  al- 
the  rights  of  the  promisee,  it  is  com-  most  peculiar  to  our  own  jurispru- 
petent  for  the  promisor  to  show,  by  dence,  and  is  condemned  by  the  gen- 
way  of  defense,  that  the  promise  was  eral  sense  of  legislators  and  jurists, 
gratuitous,  and  made  without  any  le-  as  well  as  of  merchants.  Fitch  v. 
gal  consideration."  Redding,  6  N.  Y.  Super.  Ct.  (4  Sandf.) 

See  also  Bliss  v.  Negus,  8  Mass.  46;  130. 
Hill  v.  Buckminster,  5  Pick.   (Mass.)        The   consideration   of  a  promissory 

S93;     Dickinson    v.    Hall,     14    Pick,  note  is  always  inquirable  into  between 
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court,  whether  of  law  or  equity.  ^^      This  want  of  consideration 

may  he  total  or  partial;  in  the  former  case  it  affects  the  entire 

validity  of  the  instrument,  and  in  the  latter  case  it  only  affects 
such  validity  pro  tanto}*     So  also  a  failure  of  consideration  is, 

in  most  jurisdictions,  deemed  a  valid  defense  in  an  action  on  a 
note  or  hill.^®     But  there  is  more  difficulty  as  to  a  partial  failure 

the  original   parties.     Slade  v.   Hal-  Missouri. —  Harwood   v.   Brown,   23 

sted,   7  Cow.    (N.  Y.)    322.     If  there  Mo.  App.  69. 

is  no  -consideration  for  a  note  it  is  a  Nebraska. —  Smith    v.    Kinney,     32 

nude   pact,   and  void  as  between  the  Neb.    162,   49   N.   W.   341 ;    Feller    v. 

original    parties    to    it.      Pearson    v.  Penrod,  57  Neb.  463,  77  N.  W.  1085. 

Pearson,  7  Johns.  (N.  Y.)  26;  Schoon-  Pennsylvania.  —  Clement     v.     Kep- 

maker  v.   Eoosa,    17   Johns.    (N.   Y.)  pard,  15  Pa.  St.  111. 

301,  304,  where  the  court  said:     "The  Tennessee.— Walker    v.    McConnico, 

consideration  of  a  promissory  note,  as  lo  Yerg.  228. 

between    the    original    parties    them-  13.  Radcliiffe  v.  Biles,  94  Ga.  480, 

selves,  may  be  inquired  into;    and  if  20  S   E    359 

there  is  no  consideration  for  the  prom-  14;  Ailaire  v.  Hartshorne,  21  N.  J.  L. 

ise,  It  IS  nudum  pactum,  and  cannot  ges;  Chitty  on  Bills   (8th  ed.),  chap. 

be  enforced  at  law.           ^,       ,  ,,      .  3,  §  1,  pp.  79-83;  Bayley  on  Bills  (5th 

And    see    generally    the    iollowmg  ^^^  ^^^  g^^      ^^  ^J^^^^^^    ^' 

cases:  s  jgy        'J                           j              > 

United  States. — Bank  of  British  No.        ,  c  '  Qi„,„ x>^„„;„„„  „     xt  i 

Am.  V.  Ellis,  Fed.  Cas.  No.  859;  Na-  .  l^Z  ^^""^     ""     Promissory     Notes, 

tional  Bank  v.  Brush,  6  Fed.  132.  r     V        x^.,  7    ii,         11,           •  i.  j 

AJa6ama.-Wynnev.Whisenant,37  ,  ^"   ^^"^  ^"""^  *'^^7k%^'^!  .\^'¥ 

Ala    46  from  an  early  period  that,  if  the  ob- 

CoZifomm.- Fisher    v.     Salmon,     1  ject  for  which  a  note  is  given  fail   no 

Cal.  413,  54  Am.  Dec.  297.  recovery  can  be  tad  on  the  note     Den- 

Oo»»ec*ic,*t.- Litchfield     Bank     y.  "J^f"".  ^-   ^*'=°°'    ^^ /w"';.   <,xt   V. 

Peck,  29   Conn.  384;   Bunnell  v.  But-  J^^;  Jones  v.  Swan   6  Wend    (N.Y) 

ler    23  Conn   65  Britton  v.  Hall,  1  Hilt. 

ffpnroin.  —  Ra'dcliffe  v    Biles    94  Ga  C^-^-)   ^28;  Sawyer  v.. Chambers,  44 

480%'s   E.  359^                       '  ?-"■     '^^O     42;     Bookstaver    v. 

/hmois.- Forbes    v.    Williams,    13  "^^y^^' /?,  ^l  ^-  ^^^-         ,    ,,      „    . 

Ill   App    280  following  cases  are  to  the  effect- 

Z»<Ka»a.— Bush  v.  Brown,   49  Ind.  ff  ^^^^""^  "*  consideration  is  a  good 

573,    19    Am.    Eep.    695;     Barner    y.  defense  m  an  action  on  a  bill  or  note: 

Moorehead,  22  Ind.  354.  ^  Ur,A,ted   States.— Mavtm  v.   Bartow 

/otoa.— Simpson   Centenary  College  Iron    Works,    Fed.    Cas.    No.    9,157; 

V.  Tuttle,  71  Iowa,  596,  33  N.  W.  74.  Seudder    v.    Andrews,   Fed.    Cas.    No. 

Kansas. —  Blood  v.  Northup,  1  Kan.  12,564. 

28.  Gormeoticut. —  Howe     v.     Raymond, 

Maryland.—  Beall  v.  Pearre,  12  Md.  74  Conn.  68,  49  Atl.  854. 

550.  Delaware. — Mills  v.  Gilpin,  2  Harr. 

Massachusetts. —  Hill    v.    Buckmin-  32. 

ster,  5  Pick.  391 ;  Parish  v.  Stone,  14  IlUnois.—  Capps    v.    Smith,    4    111. 

Pick.  378,  25  Am.  Dec.  378 ;  Dickinson  177 ;  Sturgis  v.  Miller,  80  111.  241. 

v.  Hall,  14  Pick.  217,  25  Am.  Dee.  390;  Indiana. —  In  the  case  of  Cornwell 

Dyer  v.  Homer,  22  Pick.  257 ;  Allen  v.  v.  Pumphrey,  9  Ind.  135,  68  Am.  Dec. 

Furbish,  4  Gray,  504,  64  Am.  Dec.  87.  611,  it  was  held,  in  an   action  upon 

Michigan. —  Holland    v.     Hoyt,     14  a  note  given  for  bank  notes,  that  a 

Mich.  238.  failure  of  consideration  could  not  be 

Minnesota. —  Euggles   v.   Swanwick,  based  on  the  depreciation  of  the  bank 

'6  Minn.  526.  notes  unless  it  be  shown  that  the  de- 

18 
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of  consideration ;  in  such  case  the  rule  in  England  and  in  many  of 
the  American  States  is  that  unless  the  facts  are  such  that  the 
amount  to  be  deducted  because  of  the  partial  failure  can  be 
definitely  computed,  or  unless  the  amount  is  liquidated  or  in  the 
nature  of  a  certain  debt,  such  partial  failure  of  consideration  will 
constitute  no  defense.^®  There  are  many  States  where  a  partial 
failure  of  consideration  is  permitted  as  a  valid  defense,  although 


fendants  were  unapprised  of  such  de- 
preciation when  they  made  the  note. 

Iowa. —  Swan  v.  Ewing,  1  Morris, 
344. 

Kansas. —  Dodge  v.  Oatis,  27  Kan. 
762. 

Maine. —  Folsom  v.  Mussey,  8  Me. 
400,  23  Am.  Dec.  622. 

Massachusetts. —  Hawks  v.  Trues- 
dale,  12  Allen,  564. 

Michigan. —  Perkins  v.  Brown,  115 
Mich.  41,  72  N.  W.   1095. 

Mississippi. —  Campbell  v.  Brown;  7 
Miss.  106;  Pollen  v.  James,  45  Miss. 
129;  Stigler  v.  Anderson,  12  South. 
831. 

New  Hampshire. —  Pike  v.  Taylor, 
49  N.  H.  124. 

North  Carolina. —  Washburn  v.  Pic- 
ott,  14  N.  C.  390. 

Vermont. —  Plumb  v.  Niles,  34  Vt. 
230. 

Where  the  article  for  which  a  note 
was  given  has  proved  of  no  value,  it 
is  no  defense  as  a  failure  of  consid- 
eration. Reed  v.  Prentiss,  1  N.  H.  174. 
8  Am.  Dec.  50- 

16.  England. —  Tricky  v.  Lame,  6 
M.  &  W.  278;  Sully  v.  Frean,  10  Exch. 
535 ;  Warwick  v.  Nairne,  10  Exch.  762. 
See  also  Chitty  on  Bills  (8th  ed.), 
pp.  85-88. 

United  States. —  Greenleaf  v.  Cook, 
2  Wheat.  13;  Packard  v.  Clark,  Fed. 
Cas.  No.  10,636,  2  Sawy.  546;  El- 
minger  v.  Drew,  Fed.  Cas.  No.  4,416, 
4  McLean,  388. 

Alabama. —  Lee  v.  White,  4  Stew. 
&  P.  178. 

Arkansas. —  Desha  v.  Robinson,  17 
Ark.  228. 

Calif orma. —  Reese  v.  Gordon,  19 
Cal.  147. 

Indiana. —  Case  v.  Grim,  77  Ind. 
565. 

Maine. —  Lloyd  v.  Jewell,  1  Me.  352, 
10  Am.  Dec.  73;  Thompson  v.  Mans- 
field, 43  Me.  490. 


New  Hampshire. — Fletcher  v.  Chase, 
16  N.  H.  38. 

North  Carolina. —  Washburn  v.  Pic- 
"^ott,  14  N.  C.  390;  Evans  v.  William- 
son, 79  N.  C.  86. 

■Termojit.^^  Cragin  v.  Fowler,  34  Vt> 
326,  80   Am.  Dec.   680. 

Partial  failure  is  pro  tanto  a  de- 
fense where  the  sum  to  be  deducted 
can  be  ascertained  by  a  computation^ 
Pulsifer  v.  Hotchkiss,  12  Conn.  234; 
Drew  V.  Towle,  27  N.  H.  412,  59  Am. 
Dec.  380;  Riddle  v.  Gage,  37  N.  H. 
519,  75  Am.  Dec.  151;  Wardsworth  v., 
Smith,  23  Me.  562;  Stevens  v.  John- 
son, 28  Minn.  172,  9  N.  W.  677. 

Where  the  defendant  relies  on  a 
partial  failure  of  consideration  as  a 
defense,  he  must  show  to  what  extent 
the  consideration  has  failed;  and  if 
he  does  not  do  so,  the  plaintiff  will  be 
entitled  to  the  full  amount  of  the 
note.  Bisbee  v.  Toriuus,  26  Minn.  165, 
2  N.  W.  168. 

Rule  as  to  real  estate. —  A  partial 
failure  of  title  constitutes  no  defense 
to  a  suit  on  a  note  given  for  real 
property.  Wentworth  v.  Goodwin,  21 
Me.  150;  Morrison  v.  Jewell,  34  Me. 
146;  Thompson  v.  Mansfield,  43  Me.. 
490.  To  constitute  a  valid  defense  to 
a  note  given  for  the  conveyance  of 
real  estate,  there  must  be  a  total  and 
entire  failure  of  title.  Jenness  v. 
Parker,  24  Me.  289;  Hodgdon  v.  Gol- 
den, 75  Me.  293,  295.  See  also  Red- 
dick  V.  Mickler,  23  Fla.  335,  2  South. 
698;  Peden  v.  Moore,  1  Stew.  &  P. 
(Ala.)  71,  21  Am.  Dec.  649.  The 
rule  is  otherwise  under  a  statute  per- 
mitting the  defense  of  a  partial  fail- 
ure of  consideration;  Schuehraan  v. 
Knoebel,  27  111.  175.  And  also  where 
there  was  a  failure  to  comply  with 
the  terms  of  a  contract  for  the  sale 
of  lands  in  accordance  with  which  the 
note  vras  given.  Ewing  v.  Wright- 
man,  52  App.  Div.  (N.  Y.)  416,  65 
N.  Y.  Supp.  187. 
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the  amount  be  unliquidated,"  and  in  some  States  such  partial 
failure  is  declared  a  defense  by  statute.^® 

c.  Statutory  rule  as  to  absence  or  failure  of  consideration. — 
The  Ifegotiable  Instruments  Law  provides  that :  "Absence  or  f ail- 
"  ure  of  consideration  is  matter  of  defense  as  against  any  person 
"  not  a  holder  in  due  course ;  and  partial  failure  of  consideration  is 
".a  defense  pro  tanto  whether  the  failure  is  an  ascertained  and 
"  liquidated  amount  or  otherwise."^"  As  we  have  already  said,  the 
better  rule  at  common  law  seems  to  have  been  that  a  partial  failure 
of  consideration  was  available  as  a  defense  pro  tanto,  only  when 
it  was  a  matter  capable  of  definite  computation,  and  not  mere 
unliquidated  damages.  The  statute  has  changed  this  rule  in  all 
those  jurisdictions  where  it  has  been  adopted. 

d.  Requirement  of  consideration  in  case  of  acceptance  or  in- 
dorsement.—  An  acceptance  creates  a  contractual  relationship 
between  the  acceptor  and  payee  or  holder  of  a  bill  of  exchange 
which  binds  the  acceptor  to  pay  a  certain  sum  of  money  to  such 
payee  or  holder,  whether  the  acceptor  has  or  has  not  funds  in  his 
hands  belonging  to  the  drawer.^^  This  contract  must  be  based 
upon  a  valuable  consideration  ;^  but  this  consideration  is  not  insuf- 

17.  Partial  failure  of  consideration  v.  Dennison,  10  Wend.   (N.  Y.)   512; 

is  allowed  as  a  defense  in  Massaehu-  Payne  v.   Cutler,   13   Wend.    (N.   Y.) 

setts,  even  though  the  damages  be  un-  605. 

liquidated.    Harrington  v.  Stratton,  22       Among  the  decisions  of  other  States 

Pick.    (Mass.)    510;   Parish  v.   Stone,  may  be  cited  Herbert  v.  Ford,  29  Me. 

14  Pick.  (Mass.)  198;  Per  ley  v.  Baleh,  546;  Kasberry  v.  Moye,  23  Miss.  320; 
23  Pick.  (Mass.)  283;  Howard  v.  Wyckofif  v.  Runyon,  33  N.  J.  L.  107. 
Ames,  3  Mete.  (Mass.)  308;  Goodwin  jg.  Among  these  States  are  lUi- 
V.  Morse,  9  Mete.  (Mass.j  278;  Stacy  nois  (see  Schuchman  v.  Knoebel,  27 
V.  Kemp,  97  Mass.  166;  Wentworth  m  175)  .  Indiana  (see  Webster  v. 
V.  pows,  117  Mass.  14.  Parker,  7  Ind.  185)  ;  Georgia  (see 
,0^,^™'^^''  "^^^f^^f-l  ^^  ^^7^°^^  Martin  v.  Barton  Iron  Works,  Fed. 
(Sill  V  Rood  15  Johns.  (N.  Y.),,  ^^  ^^  g^g^,  Missouri  (see  Barr 
where  it  was  held  that  where  a  note  ^    g^^^      9   j^^     gg,,,      ^^^  ^ 

15  given  for  the  price  0/  a  chattel,  the  j  ^^^^  ^  ^  ^ 
defendant  may,  where  the  defense  goes    . »„ ,    ^                                        ' 

to   the   whole   cause   of   action,    show       „„    -.y        t    j.    t         i-kt    -it  \     e   r» 

deceit  in  the  sale,  and  thus  av^id  the  «  ^O.  Neg    Inst.  Law   (NY.),  §  54. 

note.     In  Spalding  v.  Vander  Cook,  2  ^^  Appendix  for  same  section  of  stat- 

Wend.   (N.  Y.)   431,  it  was  held  that  "t«f,  "l,"*!'^'^  states, 

the   partial  failure  of  the   considera-  ^  21-  Flournoy  v.  First  Nat.  Bank,  79 

tion   of  a  promissory   note   might  be  ga.    810,   2    S.   E.   547 ;    Heaverin   v, 

given  in  evidence  to  reduce  the  dam-  Donnell,      15     Miss.     245,     45      Am. 

ages,  where  a  part  of  the  articles  for  Dec.     302 ;     Greene     v.     Duncan,     37 

which  the  note  was  given  were  manu-  S.    C.    239,     15    S.    E.    956 ;   Raborg 

factured  in  an  unskilful  manner,  and  v.  Peyton,  2  Wheat.    (U.   S.)    385,  4 

not  in  compliance  with  the  terms  of  L-  Ed.  268. 

the  contract.    See  also  Barton  v.  Stew-  '  22.  Cameron  v.  Chappell,  24  Wend, 

art,  3  Wend.   (N.  Y.)  i36;  McAllister  (N.  Y.)    94;  HoUister  v.  Hopkins,  13 

v.  Keab,  4  Wend.   (N.  Y.)   483;  Judd  Hun  (N.  Y.),  210. 
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ficient  because  it  moves  from  the  drawer  and  not  from  the  payee,^* 
nor  is  it  any  defense  that  there  was  no  consideration  as  between 
the  drawer  and  payee.^*  The  only  requirement  is  that  the  acceptor 
shall  have  received  some  valuable  consideration  for  his  accept- 
ance,^ except  in  the  case  of  an  accommodation  acceptance,  where 
the  fact  that  there  was  no  consideration  for  an  acceptance  of  a  bill 
of  exchange  does  not  affect  the  liability  of  the  acceptor.^®  The 
acceptance  of  the  bill  implies  a  sufficiency  of  consideration.  A. 
bill  of  exchange  itself  implies  a  representation  by  the  drawer  that 
the  drawee  is  in  funds  to  meet  it,  and  the  contract  of  the  former 
is  that  the  latter  will  accept  and  pay  according  to  the  terms  of  the 
bill;  the  subsequent  acceptance  constitutes  an  admission  of  the 
truth  of  the  representation,  which  the  drawee  and  acceptor  is  not 
allowed  thereafter  to  retract.^''  There  must  be  a  valuable  con- 
sideration to  support  an  indorsement  of  a  negotiable  instrument  ;^ 
but  where  an  indorsement  is  made  for  the  accommodation  of  one 
of  the  parties,  or  to  give  credit  to  the  instrument,  the  law  imputes 
a  consideration.^  This  subject  will  be  further  discussed  in 
another  section.*" 

23.  Hunt  V.  Johnson,  96  Ala.  130,  21  How.  Pr.  (N.  Y.)  475;  as  to  in- 
11  South.  387.  dorsement    for    credit    see    Vowell    v. 

24.  Vanstrum  v.  Liljengren,  37  Lyles,  Fed.  Cas.  No.  17,021,  1  Cranch 
Minn.  191,  33  N.  W.  555.  C.    C.    428.      The   original   considera- 

25.  HoUister  v.  Hopkins,  13  Hun  tion  passing  from  the  payee  to  the 
(N.  Y. ),  210.  maker    of     a    note    is     siifficient    to 

The  forbearance  necessarily  granted  sustain  an  action  against  an  indorser 

the  drawer  resulting  from  an  accept-  before  delivery.     Carroll  v.  Weid,  13 

anee  is  a  sufBeient  consideration  for  111.  682,  56  Am.  Dec.  481;   Kracht  v. 

such  acceptance.     Mechanics'  Bank  v.  Obst,  14  Bush  (Ky.),  34;  Eule  v.  Wil- 

Livingston,  33  Barb.   (N.  Y.)  458.  liams,   7   Ky.   L.  Rep.   662;    Marr  v. 

26.  Townsley    v.    Sumrall,    2    Pet.  Johnson,  9  Yerg.  (Tenu.)  1. 

(U.   S.)    170,  7  L.  Ed.  386;   Law  v.       A   promise  to   deliver    coal   in  the 

Brinker,  6   Colo.  555;   Nowak  v.   Ex-  future  is  a  sufficient  consideration  to 

celsior  Stone  Co.,  78  111.  307;   Grant  support  an  acceptance  of  a  draft  for 

V.  Ellicot,  7  Wend.   (N.  Y.)   227;  Ar-  the  purchase  price.     Knowledge  on  the 

nold  V.  Spague,  34  Vt.  402.  part   of    the   bank,   when   discounting 

27.  Heuertematte  v.  Morris,  101  drafts,  that  they  were  given  in  con- 
N.  Y.  63,  4  N.  E.  1,  54  Am.  Eep.  657.  sideration  of  a  promise  to  deliver  coal 

28.  National  Bank  of  Rising  Sun  v.  in  the  future  will  not  affect  its  right 
Brush,  6  Fed.  132;  Newton  Wagon  to  enforce  payment  of  them,  although 
Co.  V.  Diers,  10  Neb.  284,  4  N.  W.  the  promise  is  not  complied  with,  if 
995;  Fitzhugh  v.  Love,  6  Call  (Va.),  it  took  the  drafts  for  value  before  ma- 
5,  3  Am.   Dec.  568.  turity  and  before  the  time  for  the  de- 

29.  As  to  accommodation  indorse-  livery  of  the  coal  had  arrived.  Trades- 
ments  see  Bank  of  United  States  v.  men's  Nat.  Bank  v.  Curtis,  167 
Weisiger,  2  Pet.  (U.  S.)  331,  481,  7  N.  Y.  194,  60  N.  E.  429,  52  L.  R.  A. 
L.  Ed.  441,  492;   Brenner  v.  Gunder-  430. 

sheimer,  14  Iowa,  82 ;  Bailey  v.  Lane,       30.  See  section  55,  post. 
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§  50.  Sufficiency  of  consideration. 

a.  Consideration  must  be  valuable. —  Story  defines  a  valuable 
consideration  as  follows :  "  It  may,  in  general  terms,  be  said  to 
consist  either  in  some  right,  interest,  profit,  or  benefit,  accruing 
to  the  party  who  makes  the  contract,  or  some  forbearance,  detri- 
ment, loss,  responsibility,  or  act,  or  labor,  or  service,  on  the  other 
side.  And,  if  either  of  these  esxists,  it  will  furnish  a  sufficient 
valuable  consideration  to  sustain  the  making  or  indorsing  of  a 
promissory  note  in  favor  of  the  payee  or  other  holder."  ^^  Without 
a  valuable  consideration  the  contract  of  a  negotiable  instrument, 
as  between  the  original  parties  thereto,  and  as  between  their  imme- 
diate successors  in  interest,  with  knowledge  of  the  defect,  cannot 
be  enforced.  Any  act  of  the  plaintiff  from  which  the!  defendant 
derives  a  benefit,  or  from  which  the  plaintiff  may  sustain  any 
detriment  or  inconvenience,  is  a  sufficient  consideration  to  support 
a  promise.^^  It  is  not  necessary  that  the  promisor  should  be  bene- 
fited by  the  consideration ;  it  will  be  sufficient  if  it  appear  that  the 
consideration  is  based  upon  an  injury  to  the  promisee  caused  by 
the  promisor.^* 

b.  Statutory  provision  as  to  valuable  consideration.  —  The 
Negotiable  Instruments  Law  provides  that :     "  Value  is  any  con- 

31.  Story     on    Promissory    Notes,  eral,    either    some    detriment    to    the 

§  186.  plaintiflF,  sustained  for  the  sake  or  at 

A    valuable    consideration,    in    the  the  instance  of  the  defendant,  or  some 

sense  of  the  law,  may  consist  either  benefit  to  the  defendant  moving  from 

in    some    right,    interest,    profit,    or  the  plaintiff." 

benefit  accruing  to  the  one  party,  or  32.  Holt  v.  Robinson,  21  Ala.   106, 

some  forbearance,  detriment,   loss,  or  56    Am.    Dec.    240.      See     also    Hol- 

responsibility,  given,   suffered,  or  un-  ley  v.  Adams,  16  Vt.  206,  42  Am.  Dec. 

dertaken   by   the   other.      Com.    Dig.,  508. 

Action    on    the    Case,   Assumpsit,    B.  33.  Hawxhurst  v.   Ritch,   6    N.   Y. 

1-15;  Currie  v.  Misa,  L.  R.,  10  Exeh.  Supp.  134;  Matthison  v.  Hanks,  2  Hill 

153,  162.  (S.  C),  625,  where  it  was  held  that 

Byles,  in  his  work  on  Bills    (16th  a   note   given   for    an    injury    to   the 

ed.),   p.    150,   says:      "Valuable   con-  payee,  caused  by  an  assault  and  bat- 

sideration  for  a   bill   may  be   eonsti-  tery  committed  by  the  maker,  is  sup- 

tuted  by  any  consideration   sufficient  ported  by  a  good  and  legal  considera- 

to  support  a  simple  contract;   or  by  tion;  Wells  v.  Sutton,  85  Ind.  70. 

an   antecedent   debt  or   liability,   and  In  the  case  of  Wright  v.  McKittriek, 

that  whether  the  bill  be  payable  on  2  Kan.  App.  508,  it  was  said :     "  There 

demand  or  at  a  future  time;   a  lien,  must,  of  course,  have  been  a  legal  and 

also,  whether  arising  from  contract  or  sufficient    consideration    for    the    first 

from   implication   of  law,   makes   the  note,  but  it  is  not  necessary,  a     was 

holder  a  holder  for  value  pro  tanto.  assumed  by  the  court  in  the  instruc- 

Where   value   has   at   any   time   been  tious,   that   the   services   should   have 

given  for  a  bill,  the  holder  is  a  holder  been  rendered  at  the   special  request 

for  value  as  regards  the  acceptor  and  of  the  maker  of  the  note,  or  that  anv 

all   parties  to  the  bill  prior  to  such  special  benefit  should  have  accrued  to 

time.     It  may  suffice  to  observe  here,  him.     Any  forbearance  given,  or  detri- 

for    the    sake    of    the    unprofessional  ment  or  loss   suffered,  by  the  payee, 

reader,  that  a  consideration  is,  in  gen-  was  sufficient." 
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"  sideration  sufficient  to  support  a  simple  contract.  An  antecedent 
"  or  pre-existing  debt  constitutes  value ;  and  is  deemed  such 
"  whether  the  instrument  is  payable  on  demand  or  at  a  future 
"  time."  ^*  This  is  also  the  rule  as  stated  in  the  English  Bills  of 
Exchange  Act,*®  with  the  exception  that  it  is  there  provided  that 
an  antecedent  debt  or  liability  is  deemed  a  sufficient  consideration. 
The  insertion  of  the  words  "  or  liability  "  probably  extend  the  law 
as  it  existed  in  England  prior  to  the  statute.*^  The  rule  as  stated 
in  the  N'egotiable  Instruments  Law  is  probably  a  legislative  dec- 
laration of  an  existing  common-law  rule.*'' 

c.  Adequacy. —  In  the  absence  of  fraud  the  inadequacy  of  the 
consideration  of  a  negotiable  instrument  is  not  material,  and  will 
constitute  no  defense  in  an  action  thereon.**  It  is  not  the  province 
of  a  court  of  law  to  look  closely  to  the  adequacy  or  inadequacy  of 
a  consideration.*^  It  has  been  stated  as  a  general  rule  that,  "  To 
support  a  note  or  other  contract,  it  is  not  necessary  that  the  con- 
sideration therefor  shall  be  equal  in  pecuniary  value  to  the  amount 
of  the  obligation  incurred  by  the  note  or  contract.  It  is  enough, 
generally,  that  no  part  of  the  consideration,  upon  which  it  was 
founded,  was  wanting  at  the  time  the  obligation  was  incurred,  and 

34.  Neg.  Inst.  Law  (N.  Y.),  §  51.  McKenzie,  95  N.  Y.  575,  47  Am.  Eep. 
See  Appendix  for  same  seotion  In  stat-  85;  Johnson  v.  Titus,  2  Hill  (N.  Y.), 
utes  of  other  States.  606;  Velie  v.  Titus,  60  Hun  (N.  Y.), 

35.  Eng.  Bills  of  Exch.  Act,  1882,  405,  15  N.  Y.  Supp.  467;  Root  v. 
§  27  (r.).  Strang,  77  Hun  (N.  Y.),  14,  28  N.  Y. 

36.  Chalmers  on  Bills  of  Exchange  Supp.  273;  In  re  Flagg's  Estate,  27 
(5th  ed.),  p.  81.  Misc.    (N.   Y.)    401,   59   N.   Y.   Supp. 

37.  Brooklyn  City,  etc.,  E.  K.  Co.  v.  167. 

Nat.  Bank,  102  U.  S.  14.  See  also  the  following  cases  in  other 

38.  In    New    York    the    following   States: 

eases  may  be  cit^d  as  sustaining  the  Vivited  States. —  Boggs  v.  Wann,  58 

principle  of  the  text:     Cowee  v.  Cor-  Fed.  68. 

Hell,   75  N.  Y.   91,   99,   31   Am.   Rep.  Georgia. — Anstel  v.  Rice,  5  Ga.  472. 

428,  where  the  court  says:     "Assum-  Illinois. — Forbes  v.  Williams,  15  111. 

ing,  then,   as   I   think  we  must,  that  App.  305. 

there  was  no  error  as  matter  of  law  Indiana. —  Walford    v.    Powers.    85 

in  the  finding  of  the  referee  that  this  Ind.  294,  44  Am.  Rep.   16;   Wheelock 

note  was  given  for  a  valuable  consid-  v.  Barney,  27  Ind.  462. 

eration,   and   that  the   inadequacy   of  Louisiana. —  Righter   v.    Aleman,   4 

that  consideration  is  something  with  Rob.  45. 

which  we  have  no  concern  if  the  par-  Massachusetts. —  Dean    v.    Carruth, 

ties    dealt   on   equal   terms,   the   only  108  Mass.  242. 

point  remaining  to  consider  is  the  re-  New  Jersey. —  Petty  v.   Young,   43 

lations   existing   between    the   parties  N.  J.  Eq.  654,  12  Atl.  392;   Beninger 

at  the  date  of  the  note;"   Worth  v.  v.  Corwin,  24  N.  J.  L.  257. 

Case,  42  N.  Y.  362,  369.    Mere  inade-  Vermont. — Giddings  v.  Giddings,  51 

quaey   of    consideration,   except   as    a  Vt.  227,  31  Am.  Rep.  682. 

circumstance  bearing  upon  the  ques-  Virginia. —  Loftus    v.    MaloMey,    89 

tioti  of  fraud  or  undue  influence,   is  Va.  576,  16  S.  E.  749;  Jones  v.  Degge, 

not  a  defense  to  a  promissory  note.  84  Va.  685,  5  S.  E.  799. 

Earl  V.  Peck,  64  N.  Y.  596;  Miller  v.  39.  Anstel  v.  Rice,   5  Ga.  472. 
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that  no  part  of  it  has  subsequently  failed.  And,  as  to  all  consider- 
ations founded  upon  specific  articles  of  property,  parted  with  by 
the  obligee  to  the  obligor,  and  which  have  not  a  specific,  fixed,  and 
certain  pecuniary  value,  the  court,  upon  the  question  of  considera- 
tion, will  not  inquire  into  their  actual  pecuniary  value,  but  will 
leave  the  parties  to  such  estimates  thereof  as  they  have  formed  in 
making  their  contract."  ***  As  an  example,  where  upon  an  ex- 
change of  horses,  one  person  gave  to  the  other  his  note  for  what 
was  considered  the  difference  in  value,  the  maker  of  the  note  can- 
not set  up  as  a  defense  that  as  a  matter  of  fact  the  horses  were 
•equal  in  value. *^  While  inadequacy  of  consideration  is  no  defense, 
it  is  evidence  of  mala  fides,  and  if  there  is  gross  inadequacy  it  may, 
in  some  cases,  be  deemed  conclusive  evidence  of  fraud.*^ 

d.  Where  rights,  interests,  or  property  are  valueless. —  In  the 
absence  of  an  express  warranty  or  of  fraud  the  fact  that  goods 
given  as  a  consideration  of  a  promissory  note  are  worthless  will 
not  affect  the  validity  of  such  note.*^  But  where  the  consideration 
consists  of  an  alleged  title  or  interest  in  a  chattel  which  is  proved 
■defective  and  invalid,  the  consideration  fails,  and  no  recovery  can 
be  had  upon  the  instrument  based  thereon.**      As  where  a  note 

40.  Worth  y.  Case,  42  N.  Y.  362,  sented  by  the  seller  to  be  of  great 
369.  value,  when  in  fact  it  was  of  no  value, 

41.  Beninger  v.  Corwin,  24  N.  J.  L.  is  without  consideration  and  void. 
257.  Sill    V.     Rood,  "  15    Johns.     (N.    Y.) 

42.  Forbes  v.  Williams,  15  111.  App.  230. 

305;    Green   V.    Lowry,    38    Ga.    548;        In  the   absence  of   any  showing  of 

Abbe  V.  Newton,  19  Conn.  20.  fraud  or  of  warranty,  it  was  held  that 

The    rule    is    well    settled    by    the  '*  ^^^  "o  defense  in  an  action  on  a 

weight  of  modern  authorities,  both  in  "lote  for  the  price  of  a  cow,  that  she 

this  country  and  England,  that  where  ^f^^  worthless  at  the  time  of  the  sale, 

fraud  or  illegality  iS  the  inception  of  ^1^°*  ^:  Member,  45  Vt.  487. 

the  note  is  shown  by  the  maker,  the  ^  **•  Sale   of   free   man   as   slave.— 

burden  of  proof  is  then  cast  upon  the  ^^^^    ^^^Y^   ^"««"    '«'^«''«    "^^J^    ^"^ 

indorsee  to  show  that  he  is  an  inno-  ^^  ^"   t^^^^  ^"     ^  T-f  ^"'^^  *°'' 

cent  holder.    Jordan  v.  Grover,  99  Cal.  ^^l,PT^^''t„^'/?^  ^""^  '*  ^"'^  '°J^" 

iQi   fi^  T>       ssq  riably  held  that  there  was  an  entire 

^^tl,t       ^  ,.  ,     .   ,  failure  of  consideration,  and  the  payee 

Where  the  parties  are  eompetent  to  ^„^i^  ^^^  ^^^„^^^     Crawford  v.  Beard, 

contract,  relief  will  not  be  decreed  on  ^  j   j   j^^^.^^    ^g.    ^    jg^      ^j^^  ^^^ 

the  ground   of  inadequacy  of   eonsid-  ^^^^.     „  g^^  ^j^^  ^^^j^  ^^  ^  ^^^^  ^^^ 

eration,    unless   the    inequality  be   so  j^^  ^  ^j^^^^  ^^^^  ^^  ^-^^  purchaser  no 

gross  as  to  shock  the  conscience,  and  ^jght,   legal,   equitable,  or  moral.     It 

of   itself   amount  to    proof   of   fraud,  vests  in  him  no  right  to  the  person, 

Jones  V.  Degge,  84  Va.  685,  5  S.  E.  nor  to  his  services.     Every  claim  of 

799.  proprietorship,    which   he    prefers   to 

43.  O'Neal  V.  Bacon,  1  Houst.( Del.)  him,  ^s  an  unauthorized  degradation 
215;  Knowles  v.  Parker,  7  Mete,  of  his  legal  equality.  Every  exertion 
(Mass.)  30;  Lester  v.  Webb,  5  Allen  of  the  authority  of  a  master  over  him, 
<Mass.),  45.  A  note  given  for  the  is  a  trespass  on  his  rights  as  a  free 
sale  of  a  chattel  fraudulently  repre-  man.    If  any  advantage  should  be  de« 
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was  given  for  a  lease  which  was  illegal,  null,  and  void,  it  was  held 
that  there  was  an  entire  failure  of  consideration.*^  And  where  a 
note,  payable  in  installments,  was  given  for  a  premium  on  an 
insurance  policy,  which  provided  that  the  policy  should  not  be  in 
force  and  should  be  wholly  void  during  any  default  in  the  pay- 
ment of  any  of  such  installments,  it  was  held  that  such  note  was 
not  enforceable  because  of  a  want  of  consideration.**  Where  th& 
consideration  of  a  negotiable  instrument  consists  of  real  or  per- 
sonal property  sold  to  the  obligor,  the  title  of  which  is  not  in  th& 
obligee,  there  is  such  a  failure  of  consideration  as  will  defeat  an 
action  upon  the  instrument.*'^  But  it  is  no  defense  to  an  action 
on  a  note  that  it  was  given  as  part  consideration  of  land  sold  by 
the  payee,  which  he  covenanted  was  free  from  incumbrance,  but 
was  subject  to  a  mortgage  executed  by  him  for  more  than  the 
amount  of  the  note.*® 

rived  from  lis  constrained  service,  the  the  note  was  given  for  the  purchase- 
purchaser  is  under  a  clear  moral  obli-  price  of  land  which  the  payee  agreed 
gation  to  reward  him  for  it,  and  is  to  convey  to  the  maker.  The  court 
under  no  sort  of  obligation  to  the  said :  "  The  agreement  to  execute  a 
vendor.  Instead  of  benefiting  the  ven-  deed  was  not  the  real  consideration 
dor,  he  injures  his  vendee  by  selling  of  the  notes;  the  true  consideration 
to  him  a  free  man.  *  *  *  If,  in  was  the  estate  agreed  to  be  conveyed, 
such  a  case,  there  be  not  a  total  fail-  If  it  is  not  in  the  power  of  the 
ure  of  consideration,  it  would  be  diffl-  plaintiff  to  make  a  good  title  to  the 
cult  to  find  a  case  in  which  it  could  estate,  the  defendant  is  not  bound  to 
be  admitted  that  the  consideration  had  pay  the  purchase  money.  He  cannot 
failed  entirely."  See  also  Bailey  v.  be  compelled  to  pay  the  notes,  unless 
Cromwell,  4  111.  (3  Scam.)  71;  Rich-  he  can  obtain  that  for  which  they  are 
ardson  v.  McFadden,  13  Tex.  278 ;  Liv-  given.  If  he  cannot  acquire  the  title 
ingston  v.  Bain,  10  Wend.  (N.  Y.)  to  the  estate  purchased,  there  is  a  fail- 
384.  ure  of  consideration,  which  may  be 
Sale  and  delivery  of  personal  prop-  set  up  to  defeat  a  recovery  of  the 
erty  is  a  good  consideration  although  notes."  Vickroy  v.  Piatt,  7  Kan.  238 ; 
the  seller  had  no  title.  Linton  v.  Por-  Durment  v.  Tuttle,  50  Minn.  426,  52 
ter,  31  111.  107.  But  see  Bliss  v.  N.  W.  909;  Jones  v.  Shaver,  6  Mo. 
Clark,  3  Allen  (Mass.),  342.  642;    Wellman   v.    Dismukes,   42   Mo. 

45.  Kinzie  v.  City  of  Chicago,  3  111.  101 ;  Chaffee  v.  Garrett,  6  Ohio,  421 ; 
(2  Scam.)    187.  Stewart  v.  Insall,  9  Tex.  397;   Roehl 

46.  Yost  V.  American  Ins.  Co.,  39  v.  Pleasants,  31  Tex.  45,  98  Am.  Dee. 
Mich.  531.  But  see  Marskey  v.  Tur-  514;  Garrison  v.  King,  35  Tex.  183; 
ner,  81  Mich.  62,  45  N.  W.  644.  Earnest  v.  Moline  Power  Co.,  8  Tex. 

The  issuing  of  a  policy  of  insurance  Civ.  App.  159,  27  S.  W.  734.     But  see 

by  an  insolvent  insurance  company  is  Lough  v.  Bragg,  18  Minn.  121. 

a  good  consideration  for  a  promissory  Conveyance     of    interest. — ^A    note 

note  given  for  the  premium,  if  the  in-  given  in  consideration  of  a  conveyance 

solvency    of    the    company    was    not  by  the  payee  of  all  his  interest  in  a 

known  by  its  oflBcers  or  agents  at  the  certain  tract  of  land,  is  not  rendered 

time.    Lester  v.  Webb,  5  Allen  (Mass.),  invalid  by  the  fact  that  the  payee  had 

569.  ho  interest  in  the  land.     Perkins  v. 

47.  Stark    v.    Henderson,    30    Ala.  Bumford,  3  N.  H.  522. 

438;  French  v.  Carr,  7  111.  664;  Davis  48.  Lattin  v.  Vail,  17  Wend.(N.  Y.) 
V.   McVickers,    11   111.    327,   in  which   188. 
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e.  Exchange  of  commercial  paper. —  It  is  a  well-established  rule 
that  a  promissory  note  given  by  the  maker,  in  exchange  for  a  prom- 
issory note  given  by  the  payee,  is  for  a  valuable  consideration,  and 
is  in  no  sense  an  accommodation  paper,  although  made  for  the 
mutual  accommodation  of  the  parties.**  And  this  is  so  though  the 
note  given  in  exchange  is  ■worthless.®"  And  it  has  been  held  that 
an  indorsement  of  C.'s  note  by  A.  to  B.  is  a  good  consideration  for 
a  note  from  B.  to  A.,  and  it  is  no  defense  to  B.'s  note  that  he  failed 
to  recover  against  C.  on  the  note  indorsed  to  him  by  A.®^  But  a 
note  given  in  consideration  of  the  sale  of  another  note,  void  for 
usury,  is  without  consideration  and  therefore  not  enforceable.^^ 

f .  Love  and-  affection. —  A  consideration  founded  on  love  and 
affection,  as  that  naturally  existing  between  husband  and  wife, 
father  and  son,  etc.,  or  upon  gratitude,  is  known  as  a  good  con- 
sideration, as  distinguished  from  a  valuable  consideration ;  and  is 
not  of  itself  sufficient  to  support  the  obligation  of  a  bill  or  note.®* 


49.  Whittier  v.  Eager,  1  Allen 
(Mass.),  499;  Higginson  v.  Gray,  6 
Mete.  (Mass.)  212;  Backus  v.  Spald- 
ing, 116  Mass.  418;  Dockray  v.  Dunn, 
37  Me.  442;  Williams  v.  Banks,  11 
Md.  198;  Savage  v.  Ball,  17  N.  J.  Eq. 
142;  Mississippi  K.  Co.  v.  Scott,  8 
Miss.  79;  Parber  v.  National  Forge 
Co.,  140  Ind.  54,  39  N.  E.  249. 

New  York  cases. —  See  Odell  v. 
Greenly,  4  Duer,  358;  Cohn  v.  Hus- 
sen,  57  N.  Y.  Super.  Ct.  238,  6  N.  Y. 
Supp.  897;  Elwell  v.  Chamberlain,  17 
N.  Y.  Super.  Ct.  (4  Bosw.)  320,  affd.  in 
31  N.  Y.  611;  Newman  v.  Frost,  52 
N.  Y.  422;  Rice  v.  Grange,  131  N.  Y. 
149,  30  N.  B.  46,  affg.  60  Hun,  583, 
14  N.  Y.  Supp.  911;  Mutual  Loan 
Assn.  V.  Brandt,  34  Misc.  400,  69 
N.  Y.  Supp.  652,  revd.  in  71  N.  Y. 
Supp.  770. 

50.  Rice  V.  Grange,  131  N.  Y.  149, 
30  N.  E.  46. 

51.  Luke  V.  Fisher,  10  Cush.(Mass.) 
271. 

52.  Sweet  v.  Spenee,  35  Barb.  (N. 
Y.)  44. 

53.  The  leading  New  York  case  on 
this  subject  is  that  of  Fink  v. 
Cox,  18  Johns.  (N.  Y.)  145,  9 
Am.  Dee.  191,  where  it  appeared 
that  a  father,  from  affection,  merely, 
gave  to  his  son  a  promissory  note 
for  $1,000,  payable  to  him  or  or- 
der, sixty  days  after  date.  In  an 
action   of   assumpsit,  brought  by  the 


son  against  the  executor  of  his  father, 
to  recover  the  amount  of  the  note,  it 
was  held  that  the  action  could  not  be 
maintained,  for  it  was  not  a  donatio 
causa  mortis,  nor  a  valid  gift  of  so 
much  money,  but  a  mere  promise  to 
give;  and  blood  or  natural  affection 
is  not  a  sufficient  consideration  to  sup- 
port a  simple  executory  contract.  See 
also  Phelps  v.  Phelps,  28  Barb.  (N.  Y.) 
121;  Hadley  v.  Reed,  58  Hun(N.Y.), 
608,  12  N.  Y.  Supp.  163.  See  also 
Head  v.  Baldwin,  83  Ala.  132,  3  South. 
293;  Raymond  v.  Sellick,  10  Conn. 
480;  Pennington  v.  Gittings,  2  Gill 
&  J.  (Md.)  208;  In  re  Campbell's  Es- 
tate, 7  Pa.  St.  100,  47  Am.  Dec. 
503. 

In  the  case  of  Kern's  Estate,  171  Pa. 
St.  55,  62,  33  Atl.  129,  the  court  said: 
"  Natural  love  and  affection  are  a  good 
consideration  for  an  executed  contract 
or  gift,  and  in  this  State  a  moral  ob- 
ligation is  a  good  consideration  for 
an  express  promise,  but  natural  love 
and  affection  are  not  a  moral  obliga- 
tion in  such  sense  as  will  support 
even  an  express  promise  to  make  a 
gift."  See  also  In  re  Kline's  Estate, 
9  Pa.  Dist.  386. 

In  the  case  of  West  v.  Gavins,  74 
Ind.  265,  it  was  held  that,  while  na- 
tural love  and  affection  is  a  good  con- 
sideration for  a  deed  or  an  executed 
contract  as  between  the  parties  thereto, 
it  is  not  so  for  an  executory  contract; 
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ITo  recovery  can  be  had  on  a  note  executed  by  a  father  in  favor  of 
a  trustee,  to  secure  a  settlement  on  his  minor  children  for  their 
support.®*  But  services  rendered  by  a  daughter  to  her  father, 
after  she  became  of  age  and  before  her  marriage,  are  a  sufficient 
consideration  for  a  note  made  to  her  by  her  father.®^ 

g.  Agreement  to  marry. —  An  agreement  to  marry,  which  is 
afterward  fulfilled,  is  a  sufficient  consideration  for  a  note  made  by 
the  intended  husband.®^  And  it  has  been  held  that  delay  by  a 
man  to  fulfil  a  promise  to  marry,  and  services  rendered  to  him  by 
the  woman  during  the  engagement  in  purchasing  and  taking  care 
of  his  clothing,  are  a  sufficient  consideration  for  a  promissory  note 
given  by  him  to  her,  notwithstanding  that  other  reasons  in  addi- 
tion to  these  may  have  induced  him  to  give  it.^^  A  promissory 
note  from  a  husband  to  his  wife,  made  after  their  marriage,  either 
as  a  gift  or  in  pursuance  of  a  verbal  an.tenuptial  contract,  is  not 
valid  against  the  maker's  estate,  either  as  founded  on  a  valuable 
consideration,  or  as  a  gift  inter  vivos.^ 

h.  Oratuities  and  agreements  to  contribute. —  An  agreement  or 
promise  to  make  a  gift  in  the  future,  not  being  based  upon  a  valu- 
able consideration,  is  not  enforceable,  even  when  put  in  the  form 
of  a  promissory  note.®®  While  it  has  generally  been  held  that  a 
note  or  bill  may  be  made  the  subject  of  a  valid  donatio  causa 
mortis  by  the  payee  ;^  it  is  nevertheless  a  well-established  rule 
that  a  maker  or  drawer  cannot  give  his  own  note  or  bill  as  a 
donatio  causa  mortis.^^ 

Bor  will   the  desire  of  a  testator  to  sideration  to  support  the  note.    Eay- 

reetify    an    inequality    in    the    provi-  mond  v.  Sellick,  10  Conn.  480. 

sions    of   his   will    constitute    a   suffi-  58.  Kifchardson  v.   Richardson,   148 

cient  consideration  to  support  a  note  111.  563,  36  N.  B.  608. 

given  to  one  of  his  brothers  for  that  59.  Phelps     v.     Phelps,     28     Barb. 

purpose  only.  (N.  Y.)    121;  Fink  v.  Cox,  18  Johns. 

54.  Gates  v.  Renfroe,  7  La.  Ann.  (N.  Y.)  145;  Kirkpatrick  v.  Taylor, 
569.  43  111.  207;   Williams  v.  Forbes,  114 

55.  Gamwell  v.  Mosely,  11  Gray  111.  167,  28  N.  E.  463;  Richardson  v. 
(Mass.),   173.  Richardson,  148  111.  563,  36  N.  E.  608; 

56.  Wright  v.  Wright,  54  N.  Y.  Shaw  v.  Camp,  160  111.  425,  43  N.  E. 
437;  Baniield'  v.  Eumsey,  4  Thomp.  608;  Johnston  v.  Griest,  85  Ind.  503; 
&  C.  (N.  Y.)  322.  But  a  mere  en-  Ricketts  v.  Scothorn,  57  Neb.  51,  77 
gagement  to  marry  is  not  of  itself  sufE-  N.  W.  365. 

cient.     Blanshaw  v.  Russell,  52  N.  Y.  60.  Basket   v.    Hassell,    107    U.    S. 

Supp.   963,  citing  Whitaker  v.  Whit-  602,  2  Sup.  Ct.  415;  Jones  v.  Deyer, 

aker,  52  N.  Y.  368;   Cloyes  v.  Cloyes,  16  Ala.  226;  Connor  v.  Root,  11  Colo. 

36  Hun  (N.  Y.),  145.  183,   17   Pac.  773;   Stevenson's  Admr. 

57.  Prescott  v.  Ward,  10  Allen  v.  King,  81  Ky.  425;  KiflF  v.  Weaver, 
(Mass),  203.     But  an  expectation  on  94  N.  C.  274. 

the  part  of  the  payee  that  the  maker  61.  In  New  York  the  case  of  Whit- 
would  marry  her  is  not  sufficient  con-   aker   v.   Whitaker;  52   N.  Y.   368,  is 
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An  exception  exists  in  many  jurisdictions  in  case  of  a  promis- 
sory note  given  by  the  maker  to  a  churcli,  college,  or  other  like 
institution,  upon  the  faith  of  which  money  has  been  expended  or 
obligations  have  been  incurred ;  in  such  cases  the  notes  cannot  be 
defended  on  the  ground  of  vrant  of  consideration.®^  The  reason 
for  this  exception  is  generally  placed  upon  the  ground  that  the 
expenditure  of  money  or  the  assumption  of  liability  by  the  donee 
on  the  faith  of  the  promise  constitutes  a  valuable  and  sufficient 
consideration.*'*    In  some  cases,  however,  it  has  been  asserted  that 

frequently    cited    as    sustaining    this  Cal.  654,  50  Pac.  757 ;  Flitt  v.  Pattee, 

proposition.     In  that  case  the  defend-  33  N.  H.  520;  Holly  v.  Adams,  16  Vt. 

ant  produced  a  note  signed  by  the  de-  338;  In  re  Sutch's  Estate,  201  Pa.  St. 

ceased,  for  $4,000,  payable  to  the  de-  305,  50  Atl.  943. 

fendant  one  day  after  date.  The  only  62.  Barnes  v.  Ferine,  12  N.  Y.  18; 
■consideration  claimed  for  the  note  was  Hammond  v.  Shepard,  29  How.  Pr. 
that  the  defendant,  aside  from  her  (N.  Y.)  188;  Roberts  v.  Oobb,  103 
household  duties,  had  aided  in  the  N.  Y.  600,  9  N.  E.  500.  In  this  last 
•out-of-door  work  upon  her  husband's  case  A.  agreed  to  contribute  a  sum  of 
farm,  and  that  the  deceased  gave  the  money  for  the  purpose  of  discharging 
note  for  the  purpose  of  providing  for  a  mortgage  on  church  property,  on 
her  support  and  maintenance.  The  the  consideration  that  the  church 
court  said:  "The  text-books  all  sub-  would  raise  the  balance  by  voluntary 
stantially  agree  that  a  meritorious  subscription,  and  the  church,  through 
consideration  is  insufficient  to  justify  its  pastor,  as  its  agent,  promised  to, 
the  interference  of  equity  to  enforce  and  did,  make  the  effort,  and  per- 
an  executory  promise  for  the  benefit  formed  the  condition ;  it  was  held  that 
of  a  wife  or  child.  It  seems  to  me  the  promise  became  obligatory,  and  a 
the  true  policy  of  the  law  to  avoid  note  given  in  fulfilment  thereof  was 
giving  life  in  equity  to  this  sort  of  based  upon  »  sufficient  consideration, 
last  will.  It  is  a  method  most  open  See  also  Bryan  v.  Dyer,  28  111.  188; 
to  fraud.  Although  a  will  requires  Johnston  v.  Wabash  College,  2  Ind. 
two  witnesses,  a  note  requires  none.  555;  Koche  v.  Roanoke  Class.  Sem., 
It  requires  no  great  skill  so  to  coun-  56  Ind.  198;  Garrigus  v.  Home,  etc., 
terfeit  a  man's  signature  as  to  find  Missionary  Soc,  3  Ind.  App.  91,  28 
witnesses  to  believe  in  its  genuine-  N.  E.  1009;  Wisner  v.  McBride,  49 
ness;  and  a  little  strength  is  then  Iowa,  220;  Simpson  College  v.  Bryan, 
added  by  what  is  well  regarded  as  the  50  Iowa,  293 ;  Trustees  of  Amherst 
weakest  evidence,  oral  confession,  of  Acad.  v.  Cowles,  6  Pick.  (Mass.)  427, 
-the  deceased.  While  a  man  lives,  a  17  Am.  Dec.  387 ;  Coch  v.  Lay,  38  Mo. 
legal  obligation  rests  upon  liim  to  sus-  147;  In  re  Helfenstein,  77  Pa.  St. 
tain  his  wife  and  children.  When  he  328,  18  Am.  Rep.  449;  Filomath  Col- 
dies,  the  law  declares  what  is  the  lege  v.  Hartless,  6  Ore.  158;  Irwin  v. 
proper  share  of  his  property  —  the  Lombard  University,  56  Ohio  St.  9, 
legal   and   equitable  share  —  that  be-  46  N.  E.  63. 

longs  to  each  of  them.  If  either  claim  63.  Reason  for  rule. —  In  the  case  of 
more,  the  claim  should  be  founded  in  Barnes  v.  Ferine,  12  N.  Y.  18,  a  sub- 
file law.  If  it  do  not  allow  enough,  it  scription  was  made  by  the  defendant 
may  be  safely  enlarged  by  statute."  for  the  purpose  of  building  a  church. 
See  also  Matter  of  James,  146  N.  Y.  The  terms  of  such  subscription  pre- 
78,  40  N.  E.  876;  Sheldon  v.  Button,  5  scribed  the  amount  to  be  collected  and 
Hun  (N.  Y.),  110;  Dodge  v.  Fond,  23  how  such  amount  was  to  be  paid,  and 
N.  Y.  69;  Carr  v.  Silloway,  111  Mass.  other  matters  pertaining  to  the  build- 
24;  Warren  v.  Durfee,  126  Mass.  338;  ing  of  the  church.  The  terms  of  this 
Loring  v.  Sumner,  23  Pick.  (Mass.)  subscription  were  complied  with.  In 
98;  Bartlett's  Petition,  163  Mass.  509,  an  action  upon  such  subscription,  it 
40  N.  E.  899;  Tracey  v.  Alvord,  118  was  maintained  that  it  was  without 
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the  donor  or  subscriber  is  precluded  from  denying  the  validity  of 
the  consideration  under  the  doctrine  of  estoppel.** 

i.  Moral  obligation  as  consideration. — A  mere  moral  obligation 
is  not  a  sufficient  consideration  to  support  a  promissory  note  be- 
tween the  parties  to  such  obligation.  There  must  be  a  considera- 
tion esteemed  valuable  at  law,  before  an  express  promise  can 

consideration.     The  court,  in  discuss-  the  invitation  or  request  of  the  sub- 

ing  this   question,   said:      "A  consid-  seribers." 

eration  for  an  undertaking  may  con-  64.  Doctrine  of  estoppel. — This  seems 

sist  of  a  benefit  or  advantage  to  the  to  be  the  view  of  the  matter  taken  by 

promisor,  or  any  obligation,  harm,  in-  the  Iowa  Supreme  Court  in  the  case 

convenience,  or  disadvantage  incurred  of  Simpson  v.  Tuttle,  71  Iowa,  596,  3a 

by  the  promisee  upon  the  faith  of  the  N.     W.    74,    where    the    court    said: 

promise;  and,  in  the  absence  of  fraud  "Where   a   note,    however,    is    based 

or  other  undue  influence,  the  validity  "POi  *  promise  to  give  for  the  sup- 

of  the  promise  does  not  ordinarily  de-  P*""*    °f    ^^^    objects    referred    to,    it 

pend  upon  the  amount  or  value  of  the  ™^y  »*'!  ^^  °P«°  *°  t^'s  defense  (want 

consideration  as  an  equivalent  for  the  "^  consideration)    unless  it  shall  ap- 

thing  promised.     No  pecuniary  benefit  P^^'^  ^^^^  ^^  ^'^^^  ^^^'  V^^o^  to  any 

resulted   to    the   defendant   from    the  revocation,  entered  into  engagements, 

building  of  the  new  house  of  worship,  °^  ,  ^^^^  .  expenditures     based    upon 

and  he  was  in  no  wise  interested  in  ^"^^^  promise;   so  that  he  must  suffer 

the   enterprise,    except    as   the   entire  }9l?  °J^  ^J^i^Y       ™«  °°t«  '.^  °°t  P^'^- 

public  were  interested  in  a  matter  in-  ^his  is  based  upon  the  equitable  prm- 

timately   affecting   the  highest   inter-  "p1«   that    after   allowing  the   donee 

ests  of  all,  and  there  is  therefore  no  ^?  ^"'='^5  obligations  on  the  faith  that 

consideration  of  benefit  to  the  defend-  ^''%"°*^    would   be    paid,    the   donor 

ant   which   will   uphold   the   promise,  ^ould  be  estopped  from  pleading  want 

mu        -J           !,_,          j-i                   J  of   consideration.        See    also   Beinen- 

The  evidence,  however,  discloses  a  good  ^^  ^^^  ^   ^^         ^^^  p^   g     ^^   2  Atl. 

consideration,   in   the   acts    done   and  ^^^     Ricketts   v.    Scothorn,    57    Neb. 

the  obligations  incurred  by  the  prom-  ,,    77  jr   w    355 

isee  upon  the  strength  of  the  promise  ^^^  while  n.  note,  amounting  to  a 
of  the  defendant  and  at  his  request  ^^^^  ;ft  j^  ^^  ^^^  ^^^^^^^  „f 
See  also  MeCauley  v.  BiHenger  20  ^3,^^  of  consideration,  yet  that  de- 
Johns.  (N.  Y.)  89;  Hamilton  College  fg^^g  ^^^^0^  ^^  ^^^^  to  it  y  j^^ney 
V.  Stewart,  1  N.  Y.  581.  j^j^g  {,ggjj  expended  or  liabilities  have 
Where  a  voluntary  promise  to  pay  bggn  incurred  in  reliance  upon  the 
money,  expressly  or  impliedly,  either  note.  If  money  has  been  expended  or 
imposes  upon  the  promisee  some  obli-  liabilities  have  been  incurred,  which, 
gation,  or  requests  of  the  promisee  by  legal  necessity,  must  cause  loss  or 
the  performance  of  services  upon  the  injury  to  the  person  so  expending 
strength  of  the  promise,  if  the  eondi-  money  or  incurring  liability  if  the 
tions  are  met,  there  is  a  consideration  note  is  not  paid,  the  donor  or  maker 
which  will  suffice  to  uphold  the  agree-  thereof  is  in  good  conscience  bound  to 
ment,  and  the  promisee  may  compel  pay;  and  the  gift  will  be  upheld  on 
payment.  Keuka  College  v.  Eay,  167  the  ground  of  estoppel,  and  not  by 
N.  Y.  96,  60  N.  E.  325;  Presby-  reason  of  any  valid  consideration  in 
terian  Church  of  Albany  v.  Cooper,  the  original  undertaking.  Miller  v. 
112  N.  Y.  517,  20  N.  E.  352,  in  which  Western  College  of  Toledo,  177  111. 
case  an  action  upon  a  subscription  280,  52  N.  E.  432,  42  L.  R.  A.  797. 
could  not  be  maintained,  because  See  also  Pratt  v.  Baptist  Soc,  93  111. 
"there  was  no  evidence,  express  or  475,  34  Am.  Rep.  187;  Beach  v.  First 
implied,  on  the  face  of  the  subscrip-  M.  E.  Church,  96  111.  177;  Hudson  v. 
tion  paper  or  any  evidence  outside  of  Green  Hill  Sem.,  113  111.  618;  Cottage 
it  that  the  corporation  or  its  trustees,  Street  M.  E.  Church  v.  Kendall,  121 
did  or  undertook  to  do  anything   on  Mass.  528,  23  Am.  Rep.  286. 
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create  or  revive  a  legal  liability.®^  And  a  mere  moral  obligation, 
althougii  coupled  with  an  express  promise,  is  not  a  sufficient  con- 
sideration unless  founded  on  a  former  legal  liability.**  It  has 
been  held  that  a  promissory  note  executed  by  a  guardian  to  make 
good  a  loss  which  his  ward  had  suffered  and  for  which  such  guard- 
ian was  not  legally,  but  perhaps  morally,  obligated  to  pay,  was 
based  upon  a  sufficient  consideration  and  was  binding  upon  the 
guardian.*^  And  also  where  the  statute  of  limitations  has  run 
against  a  claim,  it  has  been  held  that  a  note  given  therefor  is  based 
upon  a  sufficient  consideration,  although  there  is  no  legal  liability 
upon  the  maker  to  pay  the  claim.** 

].  Advancements  to  heir. —  An  advancement  is  an  irrevocable 
gift  in  anticipation  of  the  share  of  the  heir  in  the  estate  ;*®  what 
is  given  as  an  advancement  becomes  the  absolute  property  of  the 
child  to  whom  it  is  made.  The  father  has  no  claim  upon  it,  and 
cannot  recover  it.  It  therefore  follows  that  an  advancement 
previously  given  and  received  constitutes  no  consideration  for  a 
promissory  note  subsequently  executed  by  the  child  to  the  father.™ 

k.  Notes  for  patent  rights. —  It  has  been  generally  held  that  a 
note  for  a  patent  right  which  is  of  no  value,  either  because  it  is 
useless  or  because  the  patent  is  void,  is  without  consideration  and 
therefore  not  enforceable.^^  The  fact  that  the  vendor  believed,  at 
the  time  of  the  sale,  that  the  patent  was  valid  is  not  material.''^ 
It  should  be  noticed,  in  this  connection,  that  an  invention  which 
is  not  useful  cannot  be  patented,  and  therefore  a  patent  for  a  use- 

65.  Nightingale  v.  Barney,  4  G.  8  Kan.  660;  Bieree  v.  Stocking,  11 
Greene  (Iowa),  106;  Bagan  v.  Eagan,  Gray  (Mass.),  174;  Lester  v.  Palmer, 
55  Hun  (N.  Y.),  610,  8  N.  Y.  Supp.  4  Allen  (Mass.),  145;  Keith  v.  Hobbs, 
899.  69   Mo.   84;    Joliff  v.   Collins,   21   Mo. 

66.  Nash  v.  Kussell,  5  Barb.  (N.  Y.)  338;  Gummings  v.  Leedy,  114  Mo.  454, 
556.  21  S.  W.  804;   Earl  v.  Page,  6  N.  H. 

67.  Scott  V.  Carruth,  9  Yerg.  477,  26  Am.  Dee.  711;  Saxton  v. 
(Tenn.)   418.  Dodge,   57   Barb.    (N.  Y.)    84;    Darst 

68.  McKelvey  v.  Tait,  3  Rich.  Law  v.  Brockway,  11  Ohio,   462;   Rowe  v. 
(S.  C.)    339;    Fall  v.   Dial,   14  S.  C.  Blanchard,   18  Wis.  441,  86  Am.  Dec. 
247;  Wheaton  v.  Wilmarth,  13  Mete.  783;  Clough  v.  Patrick,  37  Vt.  421. 
(Mass.)    422.  In  New  York  it  has  been  held  that 

69.  In  re  Miller's  Will,  73  Iowa,  if,  at  the  time  of  the  improvement  of 
123,  34  N.  W.  769;  In  re  Lyon's  Es-  a  machine,  it  was  useful  and  valuable, 
late,  70  Iowa,  375,  30  N.  W.  642.  the  consideration  of  a  note  given  by  a 

70.  Marsh  v.  Chown,  104  Iowa,  556,  purchaser  for  the  right  to  vend,  etc., 
73  N.  W.   1046.  is  not  impeached  by  showing  that  a 

71.  Tilson  V.  Gatling,  60  Ark.  114,  subsequent  improvement  of  the  orig- 
29  S.  W.  35;  Higgins  v.  Strong,  4  inal  machine  had  rendered  the  im- 
Blaekf.  (Ind.)  182;  MuUikin  v.  Lat-  provement  valueless.  Harmon  v. 
ehem,  7   Blackf.    (Ind.)    136;   New  v.  Bird,  22  Wend.  113. 

Walker,  108  Ind.  365,  9  N.  E.  386,  58        72.  Dickins     v.     Hall,      14      Pick. 
Am.  Eep.  40;  First  Nat.  Bank  v.  Peck,    (Mass.)   217,  25  Am.  Dec.  390. 
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less  invention  is  void.^*  If  an  invention  is  useful,  in  the  sense 
that  it  ma^y  be  applied  to  some  practical  or  beneficial  purpose,  it 
is  patentable,  and  the  degree  of  its  utility  or  practical  value  does 
not  affect  the  validity  of  the  patent.  If  there  is  a  valid  patent, 
in  this  sense,  the  court  will  not  inquire  into  the  adequacy  of  the 
consideration.''* 

1.  Acts  and  services  deemed  sufficient  consideration. —  A  note, 
the  consideration  for  which  was  the  promise  of  the  payee  never 
again  to  refer  to  or  speak  of  the  maker's  criminal  intimacy  with 
the  payee's  wife,  is  valid  and  enforceable.^®  The  good-will  in  a 
partnership  or  other  business  is  a  sufficient  consideration ;''®  as  is 
also  the  naming  a  child  after  the  promisor.''^  So  also  a  promis- 
sory note  made  payable  on  condition  that  the  payee  shall  abstain 
from  intoxicating  liquors  during  a  specified  time,  imports  a  suf- 
ficient consideration  on  proof  that  its  terms  have  been  complied  ' 
with.''*  A  note  may  be  given  for  services  to  be  rendered,  and 
upon  the  rendition  of  the  services  the  consideration  becomes  com- 
plete and  will  be  sufficient  to  sustain  the  validity  of  the  note,  even 
if  the  services  are  not  equal  in  value  to  the  amount  of  the  note.''* 
Services  rendered  out  of  kindness,  and  without  expectation  of 
reward,  although  of  value,  are  not  a  sufficient  consideration  to 

73.  Corning  v.  Burden,  15  How.  in  behalf  of  a  clitot  by  an  attorney 
(U.  S.)  270;  Lowell  v.  Lewis,  are  valid.  As  to  eflfect  of  death  of 
Fed.  Oas.  8,'568,  1  Mason,  185,  186;  attorney  before  completion  of  ser- 
Bedford  v.  Hunt,  Fed.  Gas.  1,217,  1  vices,  see  Coe  v.  Smith,  1  Smith 
Mason,  303,  304;  Roberts  V.  Ward,  Fed.  (Ind.),  88;  Hardin  v.  McKittrick,  5 
Gas.   11,918,  4  McLean,   563;    Kneass  J.  J.  Marsh.    (Ky.)   667. 

V.  Schuylkill  Bank,  4  Wash.  G.  0.  12.  Where  an  attorney  accepted  a  hote 

74.  Nash  v.  Lull,  102  Mass.  60,  3  as  a  retainer  for  his  services  in  de- 
Am.  Rep.  435;  Myers  v.  Turner,  17  fending  a  person  against  a  proaecu- 
111.  179;  Hildreth  v.  Turner,  17  111.  tion  which  abated  by  the  suicide  of 
184.  the    defendant,   it   was   held   that   as 

75.  Wells  V.  Sutton,  85  Ind.  70.  the  nonperformance  resulted  from  the 

76.  Searing  v.  Tye,  4  E.  D.  Smith  act  of  the  obligor  himself,  there  was 
(N.  Y.),  197;  Smock  v.  Pierson,  68  no  failure  of  the  consideration.  Mit- 
Ind.  405,  34  Am.  Eep.  269 ;  Early  v.  cherson  v.  Dozier,  7  J.  J.  Marsh.  (Ky.) 
Reed,  60  Mo.  528.  53,  22  Am.  Dec.  116.  Se«  also  Headley 

77.  Walford  v.  Powers,  85  Ind.  294,  v.  Good,  24  Tejc.  232.  But  in  Agnew 
44  Am.  Rep.  16;  Diflfenderfer  v.  v.  Walden,  84  Ala.  502,  4  South.  672, 
Scott,  5  Ind.  App.  243,  32  N.  E.  87;  where  a  note  was  given  to  attorneys 
Eaton  V.  Libbey,  165  Mass.  218,  42  for  services  to  be  rendered  in  defend- 
N.  E.  1127.  ing  the  maker  for  the  crime  of  homi- 

7S.  Lindell  v.   Rakes,  60   Mo.   249,  cide,   and  before  the  trial  the  maker 

21  Am.  Rep.  395.  was  killed  by  a  mob,  it  was  held  that 

79.  Miller   v.   McKelizie,   95   N.   Y.  there   was    a   partial   failure   of   con- 

575,  47  Am.  Rep.  85 ;   Gowee  v.  Gor-  sideration  and  the  fact  that  the  maker 

nell,   75  N.  Y.   91 ;   Earl  v.  Peck,  64  of  such  a  note  left  the  State  and  was 

N.  Y.  596.  never  tried  does  not  affect  the  payee's 

Attorney's        services. —  Promissory  right  to  recover  on  the  note.     Adams 

notes  given  for  services  to  be  rendered  v.  Johnson,  11  Ky.  L.  Rep.  137. 
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support  a  note.^  But  the  consideration  is  not  affected  by  the 
fact  that  the  services  were  rendered  without  an  express  promise  ta 
pay.«i 

m.  Release  and  waiver  of  rights  or  interests. —  Where  a  person 
has  a  valid  and  subsisting  right  or  interest  in  property,  a  waiver 
or  release  thereof  is  a  sufficient  consideration  for  a  promissory 
note  made  to  such  person.®^  As  in  the  case  of  a  note  given  to  the 
owner  of  the  equity  of  redemption  in  real  property,  to  prevent  the 
sale  of  such  equity,^  or  of  a  note  given  for  the  release  of  a  home- 
stead right.**  And  the  release  by  a  wife  of  her  dower  interests 
in  lands  ovmed  by  her  husband  is  a  sufficient  consideration  for  a 
note  made  to  her.*®  The  release  of  a  future  contingent  interest  in 
certain  land  under  the  will  of  a  deceased  ancestor,  is  sufficient 
consideration  for  a  note  given  therefor,  whether  he  had  in  fact 
any  interest  in  the  land  or  not.®®  But  a  note  by  a  father  to  his  son 
for  the  relinquishment  of  the  son's  interest  in  the  father's  estate 
cannot  be  sustained.®^ 

n.  Pre-existing  or  antecedent  debts. — (1)  In  general. —  Under 
the  iN'egotiable  Instruments  Law :  "An  antecedent  or  pre-existing 
"  debt  constitutes  value ;  and  is  deemed  such  whether  the  instru- 
"  ment  is  payable  on  demand  or  at  a  future  time."  ^  Independent 
of  the  statute  it  has  always  been  held  in  this  country  that  a  pre- 
existing debt  is  a  sufficient  consideration  for  a  promissory  note.**' 

80.  Blanshan  v.  Rusaell,  52  N.  Y.  84.  Nims  v.  Bigelow,  45  N.  H.  343 ; 
Supp.  963;  Allen  v.  Bryson,  67  Iowa,  Hooker  v.  Mcintosh,  76  Miss.  693,  25 
591,  56  Am.  Rep.  358.  South.  866. 

81.  Root  V.  Strang,  77  Hun,  14,  28  85.  Sykes  v.  Chadwick,  18  Wall. 
N.  Y.  Supp.  273.  (U.  S.)    141,  21  L.  Ed.  824;  Nichols 

Services  rendered  in  promoting  the  v.  Nichols,  136  Mass.  256;  Gruver  v. 

election  of   a  candidate  to   an  ofBce,  Walkup,  55  Neb.  544,  75  N.  W.  1091  j 

but  not  at  the  request  of   such  can-  Yazel  v.  Palmer,  81  111.  82;   Citizens' 

didate,  are  not  suffioiemt  to  sustain  a  Bank  v.  Bolen,  121  Ind.  301. 

note  given  therefor.    Dearborn  v.  Bow-  86.  Brooks   v.   Wage,    85   Wis.    12, 

man,  3  Mete.    (Mass.)    155.     But  ser-  54  N.  W.  997. 

vices  rendered  by  a  daughter  for  her  87.  Loring    v.     Sumner,    23    Pick, 

father,   after  she  became   of  age  and  (Mass.)  98.    But  see  Weston  v.  Hight. 

before  her  marriage,  are   a   sufficient  18  Me.  281. 

consideration  for  a  note  to  her  by  her  88.  Neg.    Inst.   L.     (N.   Y.),    §    51. 

father.     Gam  well  v.  Mosely,  11  Gray,  See  Appendix  for  siame  section  in  stat- 

173.  utes  of  other  States. 

And  where  a  child  has  been  emanci-  89.  Wooley  v.  Cobb,  165  Mass.  503, 

pated,  the  services  of  such  child  for  43  N.  E.  497;  Thompson  v.  Gray,  63 

the  father  will  constitute  a,  sufficient  Me.  228;  Wilkie  v.  Chandon,  1  Wash, 

consideration  to  sustain  a  promissory  St.  355,  25  Pac.  464;   Johnston  Har- 

note  therefor.     Phelps  v.  Hopkinson,  vester  Co.  v.  McLean,  57  Wis.  258,  15 

61  111.  App.  400.  N.  W.  177;  Mohlman  Co.  v.  McKane, 

82.  Sykes  v.  Laferry,  27  Ark.  407.  60  App.  Div.    (N.  Y.)    546,  69  N.  Y. 

83.  Bradbury  v.  Blake,  25  Me.  397;  Supp.  1046;  Petrie  v.  Miller,  57  App. 
Shade  v.  CrevistoH,  93  Ind.  591.  Div.  (N.  Y.)   17,  67  N.  Y.  Supp.  1042. 
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(2)  When  holder  js  holder  for  value. —  The  question  has  fre- 
quently arisen  as  to  whether  a  pre-existing  debt  is  a  sufficient  con- 
sideration for  the  transfer  of  a  bill  or  note  so  as  to  render  the 
transferee  a  bona  fide  holder,  and  has  been  the  subject  of  much 
discussion.  There  would  seem  to  be  no  controversy  in  cases  where 
the  debt  exists  coupled  with  a  surrender  or  relinquishment  of 
security  held  as  collateral  for  the  debt,®**  or  where  the  creditor 
agrees  to  forbear  in  the  pursuit  of  his  legal  remedies  respecting 
the  debt  f^  in  both  of  such  cases  the  consideration  is  sufficient  to 
support  the  notes  and  to  make  their  transferees  holders  for 
value  and  free  from  all  equities  existing  between  the  original 
parties.  There  is,  however,  a  pronounced  conflict  of  authority 
as  to  the  rights  of  a  transferee  of  a  bill  or  note,  transferred 
in  payment  of  a  pre-existing  debt,  where  there  has  been  no  re- 
linquishment of  collateral  nor  any  forbearance  of  remedies;  but 
it  may  probably  be  said  that  the  weight  of  authority  is  in  favor  of 
the  proposition  that  such  a  bill  or  note  when  transferred  before 
maturity,  without  notice  of  equities,  is  transferred  for  value,  and 
the  holder  takes  it  free  from  defenses  or  set-off  existing  between 
the  original  parties.*^    There  is  even  greater  conflict  of  authority 

In  the  ease  of  Carter  v.  Odom,  121  Ala.  had  been  indorsed,  they  having  re- 
162,  25  South.  774,  it  was  held  that  ceived  it  without  notice  of  such  di- 
when  a  creditor  takes  g,  note  of  his  version.  Youngs  v.  Lee,  12  N.  Y.  551. 
debtor  with  accommodation  indorse-  See  also  Stalker  v.  McDonald,  6  Hill 
ments  in  payment  of  aia  antecedent  (N.  Y.),  93;  Bank  of  Salina  v.  Bab- 
debt,  he  is  a  purchaser  for  value  in  cock,  2i  Wend.  (N.  Y.)  499;  Meads 
due  course  of  business,  equally  as  if  v.  Merchants'  Bank,  25  N.  Y.  143, 
he  had  advanced  money  on  the  faith  of  149 ;  Justh  v.  Nat.  Bank  of  Common- 
it.  wealth,    56    N.    Y.    478;    Chrysler   v. 

The  payment  of  a  debt,  owed  by  the  Eenois,  43  N.  Y.  209 ;  Blair  v.  Hage- 

drawee  to  the  drawer  of  an  order  for  meyer,  26  App.  Div.   (N.  Y.)    219,  49 

the  payment  of  money,  is  a  sufficient  N.  Y.  Supp.  965 ;  Chapman  v.  Ogden, 

consideration  for  the  promise  of  the  165  N.  Y.  642,  59  N.  E.  1120. 

drawee  to  pay  the  order.     Durkee  v.  In  other  States  the  following  cases 

Conklin,  13  Colo.  313,  57  Pac.  486.  may  be  cited:     Le  Breton  v.  Pierce, 

90.  Rule  in  New  York. —  Where  the  2  Allen  (Mass.),  8;  Allaire  v.  Harts- 
owners  of  a  note  due  in  a  few  days,  home,  21  N.  J.  L.  665;  First  Nat. 
which  was  deposited  for  collection  Bank  of  Rochester  v.  Bentley,  27 
with  the  bank  where  it  was  payable,  Minn.  87,  6  N.  W.  422;  Heath  v. 
withdrew  it  from  the  bank  and  sur-  Smelting  Co.,  39  Wis.  146;  Stevens 
rendered  it  to  the  maker  on  receiv-  v.  Campbell,  13  Wis.  375. 
ing  from  him  his  note  payable  in  91.  Worcester  Nat.  Bank  v.  Chee- 
three  months,  indorsed  by  a  third  per-  ney,  87  111.  602. 

son,    it    was    held   that    such    payees  92.  Among  the  many  cases  which 

were  holders  for  value  to  the  amount  may  be  cited  as  supporting  this  propo- 

of    the    note    surrendered,    and    that  sition  are: 

they    were    entitled    to    recover    this  United  States. — Brooklyn  City,  etc., 

amount    against    the    indorser,    not-  R.  R.  Co.  v.  Nat.  Bank,  102  U.  S.  14j 

withstanding  the  delivery  of  the  note  26    L.    Ed.    61 ;    Cummings   v.    Mead, 

to  them  was  a  diversion  of  it  by  the  Fed.  Cas.   3,476;   Swift  v.  Tyson,  16 

maker  from  the  purpose  for  which  it  Pet.  1,  10  L.  Ed.  865. 


§  50.                             Antecedent  Debts.  289 

-upon  the  question  aa  to  whether  a  note  transferred  before  maturity 
as  mere  collateral  security  for  the  payment  of  a  pre-existing  debt 
is  transferred  for  value  and  constitutes  the  transferee  a  holder 
for  value ;  it  is  practically  an  impossibility  to  deduce  any  general 

Alabama. —  Mobile  &  M.  R.  Co.  v.  it  was  in  that  case  ruled  that  the 
Felrath,  67  Ala.  189;  Bank  of  Mo-  transfer  of  negotiable  paper  as  col- 
bile  V.  Hall,  6  Ala.  639,  41  Am.  Dee.  lateral  security  merely  for  an  ante- 
72.  cedent  debt  did  not  make  the  creditor 

Calif orma. —  Sackett  v.  Johnson,  54  a.   holder    for   value   within   the   rule 

Cal.   107.  cutting  off  prior  equities,  it  was  yet 

Georgia. —  Bond  v.  Central  Bank,  2  asserted    that    such    result    followed 

Ga.  92.  where,  among  other  things,  some  exist- 

Illinois. —  Mix  v.  National  Bank,  91  ing  debt  was  satisfied  thereby.     And 

111.   20,   33   Am.   Rep.   44;    Worcester  that,  I  think,  was  a  natural  and  logi- 

Nat.  Bank  v.  Cheeney,  87  111.  602.  cal    conclusion     from    the    reasoning 

Mwine. —  Homes   v.   Smyth,   16   Me.  "P""  which  the  decision  rested.    The 

177,  33  Am.  Dec.  650.  argument  was  that  the  holder  of  the 

Michigan.—  Outhwaite  v.  Porter,  13  paper  merely  as  collateral  lost  noth- 

3Iich.  533.  ing  by  its  failure,  since  his  debt  all 

Iffwweso to.— Stevenson    v.    Hyland,  the  time  remained,  his  original  posi- 

11  Minn.  198.  t'<"^  ^^^  unchanged,  and  he  had  sim- 

Weto  yersej/'.— Allaire  v.  Hartshorne,  pV  f?^iled  to  get  an  added  security, 

21  N.  J.  L.  665,  47  Am.  Dec.  175.  himself  parting  with  nothing.     It  is 

■flew  Yorfc.— Bank  of  St.  Albans  v.  apparent    that    the    reasoning    fails, 

Oilliland,  23  Wend.  311,  35  Am.  Dec.  whenever,  as  a  result  of  the  new  con- 

566;  Brown  v.  Leavitt,  31  N.  Y.  113.  ^V^^'  *¥  °^}^^^^  <iebt  has  been  actu- 

North  Coro!i«a.-Reddick  v.  Jones,  J^y  extinguished,  when  the  paper  has 

€  Ired    107  been  both  transferred  and  accepted  as 

North  Dakota.- DMJiha.m  v.   Peter-  Payment,  and  the  debt  has  been  dis- 

son,  5  N.  D.  414,  67  N.  W.  293.  charged  withm  and  by  force  cf  the  act 

Oftio.-Carlisle  v.  Wishart,  11  Ohio,  f."<l  concurrent  intention  of  both  par- 

,  -„                                              '                '  ties.    And  so  we  have  steadily  decided. 

^    „           ,       .        „.  ,      /  .  ,       ,,  .  (Bank  of  St.  Albans  v.  Gilliland,  23 

Permsylv^.-KiTkpB.tricky.M.mr-  ^          ^   ^               Young  v.  Lee,  12 

head,    16    Pa.    St     117;    Bardsley   v.  j^,     ^.    ^^^        kilbrick    v.^Dallett,   2 

Delp,  88  Pa^  St.  420.  J.  &  S.   (N.  Y.)   388-  Gould  v.  Segree, 

«/?r«T.7  forjo"';  <^"S^'^»3  llf  5  Duer  (N.  Y.),  260;  Brown  v.  Leavitt, 

66,  18  S.  W.  428,  29  Am   St.  R^p   632.  gj  -^    y    ^^^'    p    j^^    ^    ^    Church 

Jermow*.— Dixon  v    Dixon,  31  Vt.  gj     j^     2I8;     Button     v.     Rathbone, 

4o0,    76    Am.    Dec.    129.      For    other  g^^^  ^   c^.,    118    id.   666,    23    N.   E. 

cases    on    this    subject    see    Century  122.)      These   cases,   and   many   more 

Dig.,        Bills     and    Notes,      Vol.     7,  ij^e  tj,ej„    however  differing  in  their 

i  924.  facts,   and   although   the  earlier   ones 

Actual   payment   and   absolute   dis-  have  been  more  or  less  criticised,  yet 

charge  of  an  antecedent  debt  is  a  val-  agree,    as   I    read   them,    in    the   doc- 

uable   consideration    for   the   transfer  trine  that  where  the  pre-existing  debt 

of    commercial    paper,    and    cuts    off  ig     actually     and     absolutely     extin- 

prior  equities.     Mayer  v.  Heidelbach,  guished   in   consideration   of    a   nego- 

123   N.    Y.    332,   339,   25    N.   E.    416,  tiable    paper    transferred,    the.  trans- 

where   Finch,  J.,   said :      "  I   have  no  f  eree  is  protected  against  prior  equi- 

doubt    as    to    the    soundness    of    the  ties.     In  asserting  that  as  the  result 

first    proposition.      It    was    explicitly  of  the  decisions  in  this  State  and  else- 

oonceded    in    Coddington    v.    Bay,    5  where  the  Federal  court  in  B.  &  N. 

Johns.      (N.     Y.)     57;     20     id.     637,  R.  R.  Co.  v.  N.  Bank,  (102  U.  S.  31). 

which    originated    the    difference    be-  and  Mr.   Daniel  in   his  text-book   on 

tween   the   courts   of   this    State   and  Negotiable  Instruments    ( §§   831  and 

the  concurring  views  of  the   Federal  832 ) )    are  fully  and  fairly  supported 

■courts  and  those  of  England.     While  by  the  line  of  adjudged  cases." 
19 
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rule  which  can  he  universally  applied  in  face  of  all  this  mass  of 
confused  authority.®* 

o.  Debt  of  a  third  person. —  A  note  or  bill  given  in  payment  of 
a  debt  due  by  a  third  person  to  the  payee  is  supported  by  a  suf- 
ficient consideration  and  will  bind  the  maker  or  drawer.^  As  a 
note  given  by  a  father  in  payment  of  a  claim  against  his  son,  and 
a  discharge  of  such  claim,  is  based  upon  a  sufficient  consideration,®^ 
'  as  is  also  a  note  by  a  wife  in  payment  of  an  antecedent  debt  of  her 
husband.®^  But  in  any  event  there  must  be  a  surrender  or  dis- 
charge of  the  claim  for  the  payment  of  which  the  note  or  bill  is 
made.*"  And  it  has  been  held  tha^t  the  suspension  of  the  right  of  a 
creditor  to  enforce  payment  of  his  debt  is  a  sufficient  consideration 
for  the  promise  of  a  third  person  to  pay  it.®*    But  if  a  third  per- 


93.  See  eases  cited  Cent.  Dig., 
"  Bills  and  Notes,"  Vol.   7,   §   913. 

94.  Byles  on  Bills  (16th  ed.),  p.  152, 
in  which  it  is  said:  "A  subsisting 
debt  due  from  a  third  person  is  a  good 
consideration  for  a  bill  or  note  pay- 
able at  a  future  day;  and  so  is  a  debt 
due  from  the  defendant  and  a  third 
person.  If  the  debt  of  the  third  per- 
son is  extinguished  by  tie  bill  or 
note  being  taken  in  satisfaction,  there 
is  a  good  consideration,  though  the 
instrument  be  payable  on   demand." 

In  New  York  it  has  been  held  that 
where  a  trustee  invested  trust  funds 
in  the  corporate  stock  of  a  corpora- 
tion, and  the  beneficiaries  afterward 
threatened  to  sue  the  corporation  to 
recover  the  amount  so  invested,  and 
the  president,  to  prevent  the  suit, 
gave  his  note  for  the  amount,  such 
note  is  supported  by  a  suificient  con- 
sideration. Struthers  v.  Smith,  85 
Hun,  261,  32  N.  Y.  Supp.  905.  See 
also  Carney  v.  Downey,  2  N.  Y.  St. 
Eep.  707;  Stack  v.  Weatherwax,  32 
Bun,  615,  5  N.  Y.  Supp.  510. 

In  other  States  the  following  cases 
may  be  cited:  Crowder  v.  Reed,  80 
Ind.  1;  Henry  v.  Ritenour,  31  Ind. 
136;  Findley  v.  Cowles,  93  Iowa,  389, 
61  N.  W.  998;  Swift  v.  Crocker,  21 
Pick.  (Mass.)  241;  Wren  v.  Hoffman, 
41  Miss.  616;  Brainerd  v.  Capelle,  31 
Mo.  428;  Horn  v.  Fuller,  6  N.  H.  511; 
Leonard  v.  Duffin,  94  Pa.  St."  218; 
Shabata  v.  Johnston,  53  Neb.  12, 
73  N.  W.  278;  Murphy  v.  Illinois 
Trust  &  Sav.  Bank,  57  Neb.  519,  77 
N.  W.  1102. 


95.  Seymour  v.  Prescott,  69  Me. 
376;  Crombie  v.  McGrath,  139  Mass. 
650,   2   N.    E.    100. 

96.  Thompson  v.  Gray,  63  Me.  376; 
Leonard  v.  Duffin,  94  Pa.  St.  218. 

97.  Surrender  of  claim. —  Wren 
V.  Hoffman,  41  Miss.  616;  Harris 
V.  Harris,  180  111.  157,  54  N.  E. 
180.  In  the  case  of  Ward  v.  Bar- 
rows, 86  Me.'  147,  29  Atl.  922,  the 
defendant  gave  the  plaintiff  a  due  bill 
as  a  memorandum  of  the  amount  due 
the  plaintiff  as  wages  from  a  corpora- 
tion of  which  the  defendant  was  presi- 
dent; it  was  held  that  the  due  bill 
was  without  consideration  inasmuch 
as  the  plaintiff  neither  assigned  to  the 
defendant  nor  released  his  claim  for 
wages,  nor  took  the  due  bill  in  pay- 
ment of  such  wages.  And  in  the  case 
of  Richardson  v.  Fields,  124  Ala.  535, 
26  South.  981,  a  promissory  note  exe- 
cuted by  the  directors  of  a  corporation 
in  their  individual  names  for  an  ante- 
cedent debt  of  the  corporation  with- 
out other  consideration  than  the  debt 
itself  was  held  void  as  against  the 
makers  of  the  note  for  want  of  con- 
sideration. See  also  Currier  v.  Clark, 
15  Colo.  App.  8,  60  Pac.  958. 

And  where  the  debt  is  one  which 
has  been  discharged  in  bankruptcy  a 
note  therefor  by  a  third  person  is 
invalid  because  of  want  of  consid- 
eration. McElven  v.  Sloan,  56  Ga. 
208. 

98.  Thompson  v.  Gray,  63  Me.  376; 
Harris  v.  Harris,  180  111.  157,  54 
N.  E.  180. 
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son,  without  any  consideration  personal  to  himself,  gives  his 
promissory  note  to  a  creditor  as  collateral  security  to  the  mere 
naked  debt  of  another,  without  any  circumstance  of  advantage  to 
the  debtor,  or  disadvantage  to  the  creditor,  the  note  is  without 
consideration."® 

p.  Debts  against  estate  of  decedent. —  A  promissory  note  made 
by  a  widow  in  payment  of  a  claim  against  her  deceased  husband 
is  void  for  want  of  consideration  if  the  husband  left  no  estate  or 
assets.^  But  if  the  deceased  husband  left  an  estate,  although  in- 
solvent, a  surrender  to  the  widow  of  a  claim  against  the  estate  is 
a  sufficient  consideration  to  support  her  promissory  note  for  the 
amount.''  Where  a  widow,  who  was  the  principal  legatee  of  her 
husband,  executed  a  note  in  consideration  of  the  settlement  of  a 
suit  involving  a  large  portion  of  her  husband's  estate,  it  was  held 
that  the  note  was  supported  by  a  sufficient  consideration.*  But 
in  case  there  is  misrepresentation  or  fraud  upon  the  part  of  the 
creditor  to  induce  the  widow  to  give  her  note  in  payment  of  such 
claim,  the  note  will  be  deemed  invalid  for  want  of  consideration.* 
The  surrender  of  a  decedent's  note  is  a  sufficient  consideration  for 
a  note  made  by  the  heirs  of  the  decedent.^ 

q.  Settlement  of  doubtful  claim. —  If  a  claim  is  clearly  illegal 
and  unfoxmded,  and  no  proceedings  have  been  instil  iited  thereon, 
a  note  given  in  settlement  thereof  is  without  considieration.®     If 

99.  Turle  V.  Sargent,  63  Minn.  211,    Civ.    App.),    47    S.    W.    683;    Taylor 
65  N.  W.   349;    Richardson  v.   Field,   V.  Clark"  (Tenn.),  35  S.  W.  442. 
124  Ala.  535,  26  South.  981.  3.  Young  v.   Shepaiid's  Estate,   124 

1.  Williams    v.    Nichols,    10    Gray  Mich.  552,  83  2Sr.  W.  403. 

(Mass.),  83;  Kircher  v.  Sprenger,  4  A  note  given  by  heirs  for  a  debt  of 
Pa.  Dist.  144.  The  personal  note  their  ancestor  which  was  enforceable 
of  the  executrix  of  an  insolvent  es-  against  his  estate,  although  it  had 
tate,  given  for  the  balance  of  a  claim  ceased  to  be  a  lien  on  his  realty,  is 
of  a  creditor  of  the  estate,  after  he  not  without  consideration.  Safe  De- 
had  received  the  dividend  to  which  he  posit  &  Trust  Co.  v.  Wright,  105  Fed. 
was  entitled,  as  a,  general  creditor,  155,  44  C.  C.  A.  421. 
is  without  consideration.  Paxson  v.  4.  Maul!  v.  Vaughn,  45  Ala.  134. 
Neilds,  137  Pa.  St.  385,  20  Atl.  1016.       5.  Safe    Deposit    cSc    Trust    Co.    v. 

2.  Nowlin  V.  Wesson,  93  Ala.  509,  Wright,  105  Fed.  155,  44  C.  C.  A.  421 ; 
8  South.  800;  Wilton  v.  Eaton,  127  Whelan  v.  Swain,  132  Cal.  389,  64 
Mass.   174.  Pac.  560;  Union  &  Planters'  Bank  v. 

In  the  case  of  Carpenter  v.  Page,  Jefferson,  101  Wis.  452,  77  N.  W.  889. 
144  Mass.  315,  10  N.  E.  853,  it  was  6.  Bullock  v.  Ogden,  13  Ala.  346; 
held  that  a,  promissory  note  given  Tucker  v.  Eonk,  43  Iowa,  80.  But  in 
by  a  widow  in  payment  of  her  de-  order  to  defend  such  a  note  on  the 
ceased  husband's  debt,  and  received  ground  that  the  claim  was  unfounded 
as  such  at  her  request  by  his  cred-  the  defendant  must  show  this  clearly, 
iter,  who  receipts  his  bill  against  her  Sullivan  v.  Collins,  18  Iowa,  228.  See 
husband's  estate  upon  which  nb  ad-  also  Gunning  v.  Royal,  59  Miss.  45, 
ministration  has  been  granted,  is  42  Am.  Rep.  350;  Fuller  v.  Green, 
founded  upon  a  sufficient  considera-  64  Wis.  159,  24  N.  W.  907,  54  Am. 
tion.   See  also  Keuter  v.  Sullivan  (Tex.   Rep.  600. 
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there  be  any  reasonable  doubt  about  the  validity  of  the  claim,  a 
compromise  thereof  is  a  sufficient  consideration  for  a  note,  and 
in  an  action  on  such  a  note  the  invalidity  of  the  claim  compromised 
cannot  be  asserted^  Ignorance  of  the  maker's  rights  in  respect 
to  an  alleged  liability  will  not  affect  the  validity  of  a  note  given 
on  account  of  such  liability.*  A  note  given  by  the  treasurer  of  a 
corporation  in  consideration  of  the  discharge  of  a  disputed  claim 
against  such  corporation  is  valid.* 

Where  a  note  is  given  in  settlement  of  a  claim  which  is  the  sub- 
ject of  litigation,  there  is  no  question  about  the  sufficiency  of  the 
consideration.'^''  Where  a  note  is  given  in  compromise  and  settle- 
ment of  a  claim  in  suit,  in  the  absence  of  fraud  or  knowledge  on 
the  part  of  the  plaintiff  that  his  suit  was  fictitious,  it  is  no  defense 
to  an  action  upon  the  note  that  there  was  a  good  and  meritorious 
defense  to  the  original  claim.  ^^ 


7.  Curry  v.  Davis,  44  Ala.  281; 
Tyson  v.  Woodruflf,  108  Ga.  368,  33 
S.  E.  981;  K.eefe  v.  Vogle,  36  Iowa, 
87;  Cobb  v.  Arnold,  8  Mete.  (Mass.) 
403;  Easton  v.  Eaaton,  112  Mstss.  438. 

8.  Ignorance  of  maker's  rights. — 
In  the  ease  of  Bennett  v.  Ford, 
47  Ind.  264,  it  was  held  that  it  was 
no  defense  to  a  suit  on  a  promissory 
note  that  the  defendant  gave  the  note 
in  ignorance  of  the  law,  believing  him- 
self to  be  liable  for  the  injury  done 
by  his  runaway  team,  when  he  was 
Hot  so  liable.  See  also  Pickel  v.  St. 
Louis  Chamber  of  Commerce,  80  Mo. 
65. 

Where  it  appeared  that  the  defend- 
ant had  believed  himself  not  liable 
to  pay  the  plaintiff's  claim,  but  the 
plaintiff's  attorney  insisting  that  he 
was  bound,  prevailed  upon  him  to  exe- 
cute a  note  for  the  amount,  the  defend- 
ant will  be  required  to  pay  the  note, 
where  it  does  not  appear  that  the  de- 
fendant relied  upon  the  attorney's 
opinion  and  there  was  no  evidence 
tending  to  show  fraud  or  imposition 
by  the  plaintiff's  attorney.  Daily  v. 
Jessup,  72  Mo.   144. 

A  note  given  in  settlement  of  claims 
of  doubtful  validity  is  valid  if  the 
maker  had  knowledge  of  all  the  facts 
affecting  their  validity  at  the  time 
of  the  execution  of  the  note.  Mory 
V.  Laird,  108  Iowa,  670,  77  N.  W.  835. 
And  see  Hillenbrand  v.  Shippen,  22 


Ky.  L.  Rep.  652,  58  S.  W.  525;  Gen- 
eral Eleotric  Co.  v.  Nassau  Electric 
R.  Co.,  161  N.  Y.  656,  57  N.  E.  1110. 

9.  National  Bank  v.  Poster,  85  Hun 
(N.  Y.),  376,  32  N.  Y.  Supp.  1031. 

10.  Wyatt  V.  Evins,  52  Ala.  285; 
Jones  V.  Rittenhouse,  87  Ind.  348; 
Brown  v.  Ladd,  144  Mass.  310,  10 
N.  E.  839;  Grant  v.  Chambers,  30 
N.  J.  L.  323 ;  Brooklyn  Bank  v.  Wear- 
ing, 2  Sandf.  Ch.  (N.  Y.)  1;  Wessel- 
man  v.  Stuart,  30  Misc.  (N.  Y.)  808, 
61  N.  Y.  Supp.  1110. 

11.  Compromise  of  claims. —  In  tU 
case  of  Feeter  v.  Weber,  78  N.  Y. 
334,  the  court  said :  "  There  would 
be  very  little  use  in  compromis- 
ing controversies,  if,  after  such  com- 
promise, the  whole  matter  remained 
open,  and  it  were  a,  good  defense  to 
a  note  given  in  settlement  that  a 
meritorious  defense  existed  to  the  orig- 
inal claim.  Where  facts  out  of  which 
a  defense  arises  are  known  to  the 
party  making  the  claim,  and  fraudu- 
lently concealed  from,  and  unknown 
to  the  other  party  at  the  time  of  the 
compromise,  such  fraud  may  be 
shown;  but,  in  the  absence  of  any 
such  fraud,  evidence  of  the  mere  fact 
that  a  defense  existed  is  not  admis- 
sible." Citing  Stewart  v.  Ahrenfeldt, 
4  Denio  (N.  Y.),  189;  Russell  v.  Cook, 
3  Hill  (N.  Y.),  504.  See  also  Smith 
V.  Richards,  29  Conn.  332 ;  Spielberger 
V.  Thompson,  131  Cal.  55,  63  Pac.  132. 
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r.  Forbearance. —  Forbearance  to  prosecute  a  legal  claim  is  a 
sufficient  consideration  to  support  a  promissory  note.^^  And  an 
agreement  whereby  the  payee  of  a  note  forbears  to  contest  a  will 
is  supported  by  sufficient  consideration.**  But  a  forbearance  to 
sue  for  what  one  has  no  legal  right  to  recover  is  not  a  sufficient 
consideration  for  a  note." 

s.  Extension  of  time. —  Extension  of  time  upon  an  indebtedness 
is  sufficient  consideration  for  a  promissory  note  given  as  collateral 
therefor.*^  A  new  note  payable  one  day  after  date,  given  in  con- 
sideration of  the  surrender  of  a  former  note  past  due,  is  upon  a 
sufficient  consideration.  The  legal  forbearance  for  one  day  is 
sufficient  to  support  the  new  note.  The  law  does  not  weigh  the 
qwomtum  of  the  consideration.-'®  An  agreement  to  extend  the  time 
of  payment  of  the  debt  of  a  third  party  is  a  sufficient  considera- 
,tion  for  a  promise  to  pay  that  debt.-*^  The  extension  of  time  for 
the  payment  of  a  mortgage  is  a  lawful  consideration  for  a  promis- 
sory note  for  an  additional  sum.'*    The  agreement  for  delay  need 

la.  Austell    V.    Riee,    5    Ga.    472;  14.  Foster  v.  Metts,  55  Miss.  77,  30 

Jennison  v.  StaflFord,  1  Gush.  (Mass.)  Am.   Eep.   504;    Salek  v.   Moss,  Dud. 

168,   48   Am.   Dec.   55;    Robertson   v.  (Ga.)   161. 

Gould,    11   id.   55;    Abbott  v.   Fisher,  15.  Roekafellow   v.    Peat,    40    Ark. 

124   Mass.   414;    Lavell   v.    Frost,    16  69;   Jewell  Belting  Co.  v.  Rogers,  84 

Mont.   93j  40  Pac.   146.  111.  App.  249   (revd.  on  other  grouukls, 

In   New   York   in   the   case   of   Me-  56    N.    E.    1017);     Gates    v.    Hamil- 

ehanies    &    Farmers'    Bank    v.    Wix-  ton,  12  lo-wa,  50;  Atherton  v.  Marey, 

son,   42   N.    Y.   438,   the   plaintiflf   de-  59   Iowa,   650,   13   N.  W.    759;   Undon 

manded  that   a   certain   bank   should  Banking    Co.    v.    Martin's    Est.,    113 

pay  or  secure  certain  moneys  due  and  Mich.    521,    71    N.    W.    867;     Whitt 

to   become   due,    and    also    to    return  v.    Bailey,     22    Ky.     L.    Rep.     1015, 

certain    notes   held    by   the    bank    for  59    S.    W.    514;     Cox    v.    Sloan,    158 

collection.     The  defendants   requested  Mo.  430,   57   S.  W.   1052;   Red  River 

the  plaintiff  not  to  take  legal  action  Valley  Nat.  Bank  v.  North  Star  Boot 

for  the  collection  of  the  indebtedness  &    Shoe    Co.,    8    N.    D.    432,    79    N. 

accrued   nor    to    withdraw    the   notes  W.   880;   Jarvis  v.  Roentgen,   59  Mo. 

held  for  collection,  and  in  considera-  fPP-//:  Brainerd  v.  Harris,  14  Ohio, 

4.-        ^1    «i„;«+i«"=    ™^or,tir,^   +v>;a    r-o  107,  45  Am.  Dec.  525;  Gorder  v.  Free- 

auestdef'^Snts  executed  ^and  del  "  h°l^  Bank   (Pa.),  7  Atl.  144;  Ballard 

sory  note  payable  in  one  month.     It      "^g    ^^^,^^  ^   ^  j32  ^^^ 

was  held  that  the  forbearance  to  sue   g^  p       _„„ 

and  to  withdraw  the  notes  held  for  ^^^  Germania  Bank  v.  Miehaud,  62 
collection  was  a  valid  consideration,  ^jn^  459^  gS  N.  W.  70,  30  L.  R.  A. 
rendering  the  defendants  liable  on  the  286;  Harris  v.  Harris,  180  111.  157, 
note.  See  also  Lewis  v.  Rogers,  34  54  ^_  g  ^gQ.  Undon  Banking  Co.  v. 
N.  Y.  Super.  Ct.  64;  Grocers  Bank  v.  Martin's  Est.,  113  Mich.  521,  71  N.  W. 
Penfield,  7  Hun  (N.  Y.),  279,  affd.  in   867. 

69  N.  Y.  502,  25  Am.  Rep.  231;  Melt-  18.  Hubbard  v.  Fletcher,  61  Minn, 
zer  V.  Doll,  91  N.  Y.  365.  148,  63  N.  W.  612;  Foster  v.  Wise,  27 

13.  Hindert    v.    Schneider,    4    111.   La.  Ann.  538;  Hancock  v.  Hodgson,  3 
App.  203.  Scam.   (111.)   329. 
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not  be  express;  the  taking  of  the  new  note,  payable  at  a  future 
day,  imposes  upon  the  payee  the  duty  of  waiting  until  the 
maturity  of  the  new  note.^* 

t.  Fluctuating  balances. —  A  fluctuating  balance  may  form  a 
consideration  for  a  bill  or  note.^  As  where  bills  or  notes  are 
deposited  as  a  security  for  the  balance  of  an  account  current,  the 
successive  balances  form  a  shifting  consideration  for  the  bill  or 
note.^  But  where  the  account  has  been  settled  or  transferred 
prior  to  the  execution  of  the  note,  the  consideration  of  course  fails, 
and  the  note  is  invalid.^ 

§  51.  Illegality  of  consideration. 

a.  In  general. —  An  action  cannot  be  maintained  upon  a  note 
given  for  an  illegal  consideration.^*  At  common  law  considera- 
tions are  illegal  which  (1)  violate  the  rules  of  religion  or  morality, 
or  (2)  are  such  as  contravene  public  policy.  As  stated  by  Mr, 
Byles  :^  "  Though  the  law  does  not  pretend  to  enforce  religious 
or  moral  obligations  as  such,  yet  it  seizes  every  opportunity  of 
countenancing  them;  and  therefore  will  not  assist  a  man  whose 
claim  of  redress  is  founded  on  their  violation."  Many  acts  in 
themselves  immoral  are  made  by  statute  illegal  considerations  for 
the  support  of  conunercial  paper. 

b.  Immorality. —  A  note  given  for  future  illicit  cohabitation  is 
invalid,^^  although  if  it  be  given  in  consideration  of  past  cohabita- 
tion it  is  enforceable.^  If  it  be  given  for  both  past  and  future 
illicit  cohabitation  it  is  void.^''  So  the  rent  of  lodgings,  knowingly 
let  for  the  purpose  of  prostitution,  is  an  illegal  consideration.^ 

19.  Whelan  v.  Swain,  132  Cal.  389,  S.  C.  149,  10  S.  E.  937;  Potter  v. 
64  Pae.  560.  Grade,  58  Ala.  303,  29  Am.  Eep.  748; 

20.  Byles    on    Bills    (16th    ed.),   p.    Walker  v.  Gregory,  36  Ala.  180. 

151;    Pease    v.    Hirst,    10    B.    &    0.  26.  Brown  v.  Kinsey,  81  N.  C.  245; 

(Eng. )    122;   Colleridge  v.   Farquhar-  Burgen  v.   Straughn,  7  J.  J.  Marsh, 

son,  1  Stark.  (Eng.)  259;  Richards  v.  \Ky.)  583;  People  v.  Hayes,  70  Hun, 

Macey,  14  M.  &  W.  (Eng.)   484.  Ill,   24  N.   Y.   Supp.    194;    aflfd.,   140 

21.  Byles   on   Bills    (16th   ed.),   p.  N.  Y.  484,  35  N.  E.  951. 

151 ;     Atwood    V.    Crowdie,   1     Stark.  27.  Massey  v.  Wallace,  32  S.  C.  149, 

(Eng.)  483.  10  S.  E.  937. 

22.  Johnson  v.  Mitchell,  14  Colo.  28.  Girardy  v.  Richardson,  1  Eap. 
227,  23  Pac.  452;  First  Nat.  BaBk  v.  (Eng.)  13;  Howard  v.  Hodges,  Selw. 
Henry,  156  Ind.  1,  58  N.  E.  1057.  N.  P.   (7th  ed.)   68.     Rent  for  houses 

23.  Ketchum  v.  Scribner,  1  Root  used  for  prostitution  cannot  be  re- 
(Conn.),  95;  Parsons  v.  Randolph,  21  covered.  Dougherty  v.  Seymour,  16 
Mo.  App.  353 ;  Brisbane  v.  Lestarjette,  Colo.  289,  26  Pac.  823 ;  Ralston  v. 
1  Bay  (S.  C),  113.  Boady,  20  Ga.  449;  Ashbrook  v.  Dale, 

24.  Byles  on  Bills  (16bh  ed.),  p.  161.  27  Mo.  App.   649;    Hunstock  v.   Pal- 

25.  Singleton  v.  Bremar,  1  Harp,  mer,  4  Tex.  Civ.  App.  459,  23  S.  W. 
(S.  C.)    201;  Massey  v.  Wallace,   32  294. 
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And  it  has  been  held  that  a  note  and  chattel  mortgage  given  for 
furniture  sold  for  use  in  a  house  of  prostitution,  with  the  knowl- 
edge of  the  vendor,  are  void  as  based  upon  an  illegal  considera- 
tion;^* although  it  would  be  otherwise  where  the  vendor  had  no 
knowledge  of  such  illegal  use.^  A  note  by  a  husband  to  his  wife, 
upon  the  promise  of  the  wife  to  withdraw  all  opposition  to  pro- 
ceedings for  divorce  instituted  by  him,  is  founded  upon  an  illegal 
consideration.^^ 

c.  Against  public  policy. —  Commercial  paper  based  upon  con- 
siderations which  contravene  public  policy  are  void.*^  Among 
such  considerations  are  those  in  restraint  of  marriage,^^  in  general 
restraint  of  trade,**  for  the  perpetration  or  concealment  of  crime,** 
for  the  commission  of  a  fraud  upon  the  public,*®  for  the  purchase 

29.  Eeedv.  Brewer  (Tex.  Civ.  App.),  Neb.  981,  56  N.  W.  724;  Irvin  v.  Ir- 
36  S.  W.  99.  vin,  169  Pa.  St.  529,  32  Atl.  445,  29 

30.  In  the  case  of  Schankel  v.  Mof-   L.  R.  A.  292. 

faitt,  53  111.  App.  382,  it  was  held  that  34.  Chappel  v.  Brockway,  21  Wend, 

notes  and  a  chattel  mortgage  given  for  (N.  Y.)    157;  Duulop  v.  Gregory,   10 

furniture  of  a  house  of  ill-fame  are  N.  Y.  241 ;  Saratoga  Co.  Bank  v.  King, 

not  illegal,  where  there  is  no  require-  44  N.  Y.  87 ;  Greenfield  v.  Gilman,  140 

ment  in  the  contract  of  sale  that  the  n.   Y.   108;     Stewart    v.   Erie   &    W. 

house    shall  be  kept  as  a    disorderly  Trans.    Co.,    17    Minn.    372;     Morris 

house  in  order  to  pay  the  notes,  or  Ri^er  Coal  Co.  v.  Barclay  Coal  Co.,  68 

that  any  part  of  the  debt  is  to  be  paid  pa.  gt.  173. 

from  the  proceeds  of  prostitution.  35.  Hayiies  v.  Kudd,  102  N.  Y.  372, 

31.  Sayles  v.  Sayles,  21  N.  H.  312,  7     jj.    E.     287,    55    Am.     Rep.     815. 

^^J^'r?^"'  ^^^'^     ■      ■■«.,  -vx    ,T    ^,„    III    tliis    case    it    was    sought   to    re- 

32.  Foley  v.  Speir    100  NY.  552    ^^^  ^  j^  ^\^^^     .^^^ 

The  public  policy  of  the  n.tion  must  ^jj<,lj      ^.r     partly     to    compound     a 

be    determined    by    Its    constitution  f^j^'     ^^  ^-j^    ^        j^  ,      ^ 

laws,  and   mdicial  decisions.     United  „„i,,.JL    „„  u        j.   i.  ■   .    .     j       , 

States      V. '   Trans-Missouri      Freight  ^f'°'\  '=°"^^   °f   ^   maintained    al- 

Assn.,  58  Fed.  58,  7  C.  C.  A.  15.     If  f  ""f''    ^^^    "?*^    .^^^    procured    by 

it    be    merely    doubtful    whether    an  ^''^^f   ^"^^   "^^^f   influence,    and   the 

agreement    be    at   variance    with   the  f^''^  ^f?'        We  cannot  agree  with 

public  interest,  it  is  not  void;  it  must  ^^t  doctrme  that  if  the  plaintifl  was 

be  clearly  and  undoubtedly  in  contra-  influenced  by  the  duress  of  the  defend- 

vention    of  public  policy.      Byles   on  ?°*'  ^""^  ^^  ^^^  «^™«  time  both  parties 

Bills    (16th  cd.),  p.   161;   Richardson  intended  the  compounding  of  a  felony, 

v.  Hellish,  2  Bing.  (Eng.)  229.  *"^y  '^^re  not  m  pari  delicto.     It  is 

33.  Conrad  v.  Williams,  6  Hill  enough  that  the  vice  of  compounding 
(N.  Y.),  444;  Sterling  v.  Stinnickson,  "  ^^^°^y  ^^^  ^  V^^  "^  *lie  contract, 
6  N.  J.  L.  756;  Chalfant  v.  Payton,  91  operating  upon  the  mmds  of  both  par- 
Ind.  202,  46  Am.  Rep.  586.  And  the  ^^^^'  ^^^  ^^'^^  placing  them  upon  an 
same  is  true  as  to  agreements  for  the  equality,  to  render  the  contract  nuga- 
payment  of  money  upon  aiding  or  fa-  ^ry  and  of  no  effect."  See  also  Friend 
cilitating  a  divorce  or  separation.  Ap-  t.  Miller,  52  Kan.  139,  34  Pac.  397, 
peal  of  Seeley,  56  Conn.  202,  14  Atl.  39  Am.  St.  Rep.  340. 

291;    Hamilton   v.    Hamilton,    89  111.  36.  Bloss     v.     Bloomer,     23     Barb. 

349;   Gaines  v.  Poor,   3  Mete.    (Ky.)  (N.  Y.)   604;  Materne  v.  Horwitz,  50 

603,  48  Am.  Dec.  425 ;  Adams  v.  Ad-  N.  Y.  Super.  Ct.  41,  afld.  in  101  N.  Y, 

ams,  25  Minn.  72;  Wilde  v.  Wilde,  37  469. 
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and  sale  of  so-called  "  Bohemian  Oats  "  at  an  exorbitant  price/'^ 
for  services  performed  as  a  lobbyist,^*  for  tbe  appointment,  resig- 
nation, or  breach  of  duty  of  a  person  in  a  position  of  trust,^®  or  for 
influencing  in  any  way  the  actions  of  a  person  occupying  an  official 
position.*"  And  a  bill  or  note  given  to  a  creditor  to  induce  him  to 
withdraw  his  opposition  to  his  debtor's  discharge  in  bankruptcy  or 
insolvency  proceedings,  is  invalid  as  based  upon  a  consideration 


37.  McNamara  v.  Gargett,  68  Mich. 
454,  36  N.  W.  218;  Davis  v.  Seeley,  71 
Mich.  209,  38  N.  W.  901. 

38.  In  New  York,  see  Harris  v. 
Roof,  10  Barb.  (N.  Y.)  489;  Rose  v. 
Truax,  21  Barb.  (N.  Y.)  361;  Brown 
V.  Brown,  34  Barb.  (N.  Y.)  533;  Mills 
V.  Mills,  40  N.  Y.  543 ;  Gary  v.  West- 
ern Union  Tel.  Co.,  47  Hun  (N.  Y.), 
610;  Cheeseborough  v.  Conover,  140 
N.  Y.  382,  35  N.  E.  633,  where  it 
was  held  that  it  is  the  right  of  every 
citizen  who  is  interested  in  any  pro- 
posed legislation  to  employ  an  agent 
for  compensation  payable  to  him,  to 
draft  his  bill  and  explain  it  to  any 
committee,  or  to  any  member  of  a 
committee,  or  of  the  legislature,  and 
ask  to  have  it  introduced;  and  eon- 
tracts  which  do  not  provide  for  more, 
and  services  which  do  not  go  farther, 
violate  no  principle  of  law  or  rule  of 
public  policy;  Harris  v.  Simonson,  28 
Hun   (N.  Y.),  318. 

In  other  jurisdictions  the  following 
cases  are  applicable :  Trist  v.  Ghild,  21 
Wall.  (U.  S.)  441,  22  L.  Ed.  623;  Co- 
quillard  v.  Bearss,  21  Ind.  479.  83  Am. 
Dec.  362;  Houlton  v.  Dunn,  60  Minn. 
26,  61  N.  W.  898,  30  L.  E.  A.  737; 
Spalding  v.  Ewing,  149  Pa.  St.  375,  24 
Atl.  219,  15  L.  E.  A.  727. 

89.  Appointment  of  administrator. 
— Porter  v.  Jones,  52  Mo.  399 ;  Aycock 
v.  Braun,  66  Tex.  201,  18  S.  W.  500. 
As  to  resignation  or  relinquish- 
ment of  right  of  administration, 
see  Cunningham  v.  Cunningham,  18 
B.  Mon.  (Ky.)  19,  68  Am.  Dec. 
718 ;  Ellieott  v.  Chamberlain,  38  N.  J. 
Eq.  604,  48  Am.  Rep.  327;  Staun- 
ton V.  Parker,  19  Hun  (N.  Y.),  55; 
Withers  v.  Ewing,  40  Ohio  St.  400; 
Bowers  v.  Bowers,  26  Pa.  St.  74,  67 
Am.  Dec.  398.  Note  to  secure  resigna- 
tion from  public  office  is  void. 
Meacham  v.  Dow,  32  Vt.  721;  Eddy 
V.  Oapron,  4  R.  I.  394, 67  Am.  Dec.  541. 

Breach  of  duty. —  Bond  to  indemnify 
executors  against  contemplated  devas- 


ta/vit  of  estate  is  invalid.  Moss  v. 
Cohen,  11  Misc.  184,  32  N.  Y.  Supp. 
1878;  s.  c,  15  Misc.  108,  36  N.  Y. 
Supp.  265.  As  to  indemnity  in  other 
cases,  see  Shotwell  v.  Hamblin,  23 
Miss.  156,  55  Am.  Dec.  83;  not  neces- 
sarily void,  Griffiths  v.  Hendenburgh, 

41  N.  Y.  464;  Martin  v.  Bollenbaugh, 

42  Ohio  St.  508,  unless  act  indemnified 
is  unlawful,  Anderson  v.  Farns,  7 
Blackf.  (Ind.)  343;  Stark  v.  Eaney, 
18  Cal.  622;  Harrington  v.  Crawford, 
61  Mo.  App.  221;  Greenwood  v.  Col- 
cock,  2  Bay  (S.  C),  67;  Barnes  v. 
Jackson,  2  Sneed  (Tenn.),  416;  Per- 
kins v.  Proud,  62  Barb.  (N.  Y.)  420; 
Webber's  Executors  v.  Blunt,  19  Wend. 
(N.  Y.)  188. 

Payment  of  tines  or  costs  by  note 
not  illegal,  see  Town  of  Stonington  v. 
Powers,  37  Conn.  439;  Blain  v.  Hitch, 
70  Ga.  275;  Stafford  v.  Jackson,  14 
N.  H.  16.  ±(ut  it  has  been  held  that 
since  the  taking  of  a  note  for  the  pay- 
ment of  fines  imposed  by  a  magistrate 
is  in  violation  of  a  public  duty,  the 
note  is  void  as  against  public  policy. 
Kingsbury  v.  Ellis,  4  Cush.  (Mass.) 
578;  Bills  v.  Comstoek,  12  Mete. 
(Mass.)  468;  Kendriek  v.  Crowell,  38 
Me.  42 ;  McCartney  v.  Wilson,  17  Kan. 
294. 

40.  In  New  York  it  has  been  held 
that  a  note  given  to  procure  an  officer 
to  violate  his  official  duty  is  against 
public  policy  and  void  in  the  hands  of 
the  original  payee,  or  any  subsequent 
holder  thereof  with  knowledge  of  its 
character.  Devlin  v.  Brady,  36  N.  Y. 
531.  But  see  Lyon  v.  Mitchell,  36  N. 
Y.  235,  93  Am.  Dec.  502. 

A  bond  given  to  a  third  party  for 
the  purpose  of  influencing  the  action 
of  an  alderman  in  the  discharge  of  his 
duties  is  void.  Cook  v.  Shipman,  24 
111.  614;  s.  c,  51  III.  316. 

Facts  to  warrant  finding  that  officer 
was  improperly  influenced,  see  Barry 
V.  Capen,  151  Mass.  99,  23  N.  E.  735,. 
6  L.  R.  A.  808. 
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wliich  contravenes  public  policy.*'  Considerations  impeding  the 
course  of  public  justice,  as  dropping  a  criminal  prosecution  for  a 
felony  or  misdemeanor,  or  suppressing  evidence  are  illegal  as 
against  public  policy.*^  It  would  be  impossible,  within  the  scope 
of  this  work  to  exhaustively  discuss  the-  many  questions  relating 
to  considerations  contravening  public  policy.  Such  a  discussion 
belongs  more  properly  to  works  on  contracts,  and  reference  should 
be  made  to  the  principles  contained  in  such  works  relating  to 
considerations  for  ordinary  contracts,  to  determine  the  rules  con- 
trolling the  legality  of  the  consideration  of  commercial  paper. 

d.  In  violation  of  statute. —  Statutory  enactments  have  made 
many  acts  illegal  as  considerations  for  the  support  of  commercial 
paper.  Usurious  provisions  contained  in  commercial  paper  ren- 
der them  void  and  unenforceable  against  the  maker,  in  all  those 

41.  In  "New  York  it  was  held  at  an  418;  Morril  v.  Goodenow,  65  Me.  178; 

early  date  that  if  an   insolvent   give  Taylor    v.    Jacques,    106    Mass.    291 ; 

his  note  for  the   debt  to   a   creditor,  Clark  v.  Ricker,  14  N.  H.  44;  Haynea 

upon  the  understanding  that  the  cred-  v.  Rudd,  102  N.  Y.  372,  7  N.  E.  287, 

itor  sign  the  insolvent's  petition,  the  55  Am.  Rep.  815. 

note  is  void,  as  being  against  the  pol-  And  a  note  given  for  money  loaned 

icy,  and  in  fraud  of  the  law.     Payne  to  be  applied,  with  the  knowledge  of 

V.    Eden,    3    Caines     (N.   Y.),    213;  the  lender,  to  suppress  a  prosecution 

Waite   V.   Harper,   2    Johns.    (N.  Y.)  for  a  crime,  is  void.  Plumer  v.  Smith, 

386;   Wiggiu  v.   Bush,   12  Johns.    (N  5  N.  H.  553,  22  Am.  Dee.  478;  as  is 

Y.)   306.     And  the  same  is  true  of  a  ^.Iso  a  note    to  suppress  a  search    of 

note  given  by  a  third  person  to  a  cred-  maker's    house    for    a    certain    time. 

itor     of  the  bankrupt.      Yeomans   v.  Mernll  v.  Carr,  60  N.  H.  114. 

Chattertoti,    9    Johns.     (N.   Y.)    295;  .   Nature   of   offense   must  be  public. 

Bell  V  Leggett   7  N  Y   176  involving  moral  turpitude  and  aflfeet- 

In  other  States  the  following  cases  4,^  ?n?'Tr'%   Bowen  v.  Buck,  28 

support  the  illegality  of  such  a  con-  ^*-   ^^^-     ^S^^  *°  compound  misde- 

sideration:    Marble  v.   Grant,   73  Me.  f^^^'Z^  r"^',/""^!,  o '  ^^'^'  ^^  ^?^'- 

423;  Case  v.  Gerrish,  15  Pick.  (Mass.)  f^'^'^l^f'  ^l""  ^^^^ ''   ^''Y  ""•  ^'^^I 

49;   Harvey  v.  Hunt,  119  Mass.  279;  ^^'  ^  Strobh    (S.  C.)   117;  to  prevent 

Blasdel  V.   Fowle,   120  Mass.   447,   2i  ?r°'T   °Voo   t„    '^.^''^^"^/""^S  ""• 

Am.  Rep.  533;   Walker  v.  Mayo,   143  ^°y^^^^'    l?^,  "?"    ^t^'/'^   Am    Rep. 

Mass.  42;  Winn  v.  Thomas,  55  N.  H.  ^^^'  |f  f^tisfaction  of  damages  for  an 

294;  Sharp  v.  Teese,  9  N.  J.  L.  352;  S'^iH  *  /|  ^r\'^t^T,J:.^Z^!l 

T?    ll  r-t  ao   TIT-        nn     no    T.T     ttt      '^    Ulil     (a.    C),    DZO ;     DUt    tO    SUppreSS 

Fulton  V.  Day,  63  Wis.  112,  23  N.  W.  prosecution   for   forgery   is   void,    Ox- 

Ao    -PI  Tj-11      MCJ.1,      ;,  ^  fordBankv.  Kirk,  90Pa.  St.  49;  Wel- 

ifi9      ^^  Z      f        w    1  t-l'  ^-  bo™    ^-    Norwood,   1  Tex.    Civ.  App. 

)^    f^%^Z°\.^-  Wa"^<=^',3  T.  R.  614   20  S.  W.  1129;  Ring  v.  Windsor 

4  f^*  !'.«"TI  ''•  T^y'°'''J.?-  C^-  Mut.  Fire  Ins.  Co.,  51  Vt.  563; 
f-J^^;l   ^\^'    ^g°°™''«   ^-    ^-J^'  for  seduction  or  rape.  Smith  v.  Rich- 

5  Bast  (Bug.),  294.  Merely  refrain-  ards,  29  Conn.  232;  Armstrong  v.  Les- 
ing  from  prosecution,  on  taking  from  ter,  43  Iowa,  159;  for  embezzlement, 
a  defaulting  debtor  a  bill  indorsed  by  Crowder  v.  Reed,  80  Ind.  1;  Smith  v. 
him,  is  not  necessarily  compounding  Steely,  80  Iowa,  738,  45  N.  W.  912; 
a  crime.  Flower  v.  Sadler,  L.  R.,  9  Roll  v.  Raquet,  4  Ohio,  400,  22  Am. 
Q.  B.  D.   (Eng.)    83.  Dec.   759;    Groesbeek  v.  Marshall,   44 

An  agreement  based  on  compounding  S.  C.  538,  22  S.  E.  743 ;  Peekham  v. 
a  crime  is  void.  Winne  v.  Whisenant,  Van  Bergen,  10  N.  Dak.  43,  84  N  W 
37  Ala.  46;  Wolf  v.  Fletemeyer,  83  111.    566. 
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jurisdictions  where  usury  laws  have  been  enacted  ;*^  but  a  bill  or 
note  which  is  not  usurious  at  its  inception  will  not  be  affected,  as 
far  as  the  liability  of  the  maker  is  concerned,  by  any  subsequent 
usurious  transaction  in  respect  to  such  bill  or  note  between  other 
than  the  original  parties.**  Wagers  are  declared  by  statute  in 
most  States  to  be  illegal,  and  notes  or  bills  given  therefor  are  based 
upon  illegal  considerations  and  are  void.*^  A  note  for  money 
loaned  for  gambling  purposes  with  the  knowledge  of  the  lender  is 
generally  held  within  the  prohibition.*®  Although  it  is  otherwise 
where  the  money  loaned  was  used  for  the  payment  of  a  gambling 
debt.*^     A  bill  or  note  for  liquors  sold  contrary  to  the  revenue  or 

43.  Wilkie  v.  Roosevelt,  3  Johns.  Gregg,  26  Tex.  506;  Swinney  v.  Ed- 
(N.  Y.)  206,  2  Am.  Dec.  149;  Young  wards,  8  Wyo.  54,  55  Pae.  306,  80  Am. 
V.  Berkely,  2   N.  H.  410;   Lynchburg   St.  Eep.  916. 

Nat.  Bank  y.  Scott,  91  Va.  652.  Renewal  notes. —  If  notes  secured  by 

44.  Cram  v.  Hendricks,  7  Wend,  mortgage,  given  for  the  purchase  price 
( N.  Y. )  569.  In  the  case  of  Munn  v.  of  slot  machines,  are  void,  because  sueh 
Commission  Co.,  15  Johns.  (N.  Y.)  sale  constitutes  an  illegal  gambling 
44,  8  Am.  Dec.  219,  it  was  held  that  if  contract,  and  are  subsequently  surren- 
a  bill  be  free  from  usury  as  between  dered,  and  new  notes  secured  by  the 
the  iromediate  parties  to  it,  no  after  mortgage  are  given  in  lieu  of  the  orig- 
transaction  with  another  person  can,  inals,  the  new  notes  are  also  illegal 
as  respects  those  parties,  invalidate  it.  and  void,  and  subject  to  the  same  de- 
So  that  such  a  bill  may  be  sold  to  a  fenses  as  the  original  notes.  Kuhl  v. 
purchaser  for  an  amount  less  than  the  Gaily  Universal  Press  Co.,  123  Ala. 
face  and  legal  interest  thereon  for  the  452,  26  South.  535. 

time  it  has  to  run,  and  such  purchaser       Notes,   etc.,  for  dealing  in  futures 

may  recover  the  full  amount  of  the  are  generally  held  to  be  based  on  ille- 

maker  or  acceptor.    See  also  Oakley  v.  gal  considerations.  See  Pearce  v.  Foote, 

Boorman,  21  Wend.  (N.  Y.)  593;  Cur-  113  111.  228,  55  Am.  Rep.  414;  Schei- 

tis  v.    Leavitt,    15    N.  Y.   173,    218;  der  v.  Turner,   130  111.  28,  22  N.  E. 

Nichols    V.   Fearson,    7  Pet.    (U.   S.)  497,  6  L.  R.  A.  164;  Davis  v.  Davis, 

107;   Corcoran  v.  Powers,  6  Ohio  St.  119  Ind.  511,  21  N.  E.  1112;  Sprague 

19;    King  v.    Johnson,   3    McCord  L.  v.  Warren,  26  Neb.  326,  41  N.  W.  1113, 

(S.  C.)   365;  Armstrong  v.  Gibson,  31  3  L.  R.  A.  679;  Story  v.  Salomon,  71 

Wis.  61,  11  Am.  Rep.  599.  N.  Y.  420;  Snoddy  v.  American  Nat. 

45.  Negotiable  instruments  for  Bank,  88  Tenn.  573,  13  S.  W.  127,  17 
gambling  debts. —  A  check  given  for  a  Am.  St.  Rep.  918,  7  L.  R.  A.  469; 
gambling  debt  is  void.  Cunningham  Seeligson  v.  Lewis,  65  Tex.  215,  57 
V.  Gans,  79  Hun  (N.  Y.),  434;  Den-  Am.  Rep.  215;  Oliphant  v.  Markham, 
niston  v.  Cook,  12  Johns.  (N.  Y.)  79  Tex.  543,  15  S.  W.  569,  23  Am.  St. 
376;  Irwin  v.  Marquette  (Ind.  App.),  Rep.  363.  It  must  be  shown  that 
59  N.  E.  38.  And  so  is  a  note  neither  party  intended  that  the  com- 
given  in  the  place  of  a  protested  modity  purchased  should  be  delivered 
check  given  for  a  gambling  debt.  Hoi-  at  the  future  time  specified.  Thomp- 
lingsworth  v.  Moulton,  53  Hun  (N.  Y.),  son  v.  Ide,  6  R.  I.  217 ;  Eggleston  v. 
91,  6  N.  Y.  Supp.  392,  affd.  in  119  Rumble,  66  Hun,  627,  20  N.  Y.  Supp. 
N.  Y.   612,  23  N.  E.  1143.     See  also  819. 

Shirley  v.  Howard,  53  111.  453;  Brit-  46.  Peck  v.  Brlggs,  3  Den.  (N.  Y.) 
tain  V.  Duling,  15  B.  Mon.  (Ky.)  138;  107;  Ruckman  v.  Bryan,  3  Den.  (N. 
Crawford  v.  Storms,  41  Miss.  540;  Y.)  340;  Plank  v.  Jackson,  123  Ind. 
Turner  v.  Peacock,  13  N.  C.  303;  La-  424,  26  N.  E.  568;  White  v.  Buss,  3 
gonda  Nat.  iSank  v.  Portner,  46  Ohio  Cush.  (Mass.)  448. 
St.  381,  21  N.  E.  634;  Giddens  v.  Lea,  47.  Wyman  v.  Fiske,  3  Allen 
3    Humph.     (Tenn.)    133;    Knight    v.    (Mass.),  238,  80  Am.  Dec.  66;  Hoyt 
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«xcise  laws  is  based  upon  an  illegal  consideration  ;**  and  in  general, 
it  may  be  said  that  any  bill  or  note  based  upon  the  performance  of 
an  act  whicb  is  expressly  prohibited,  or  which  is  within  the  true 
meaning  of  such  prohibition,  is  void.*® 


{  53.  Fraud  and  mistake. 

a.  Fraud. —  Eraud  avoids  every  contract.""*  If  the  considera- 
tion of  a  note  or  bill  can  be  shown  to  be  vitiated  by  fraud,  and  the 
maker  or  drawer  had  no  knowledge  of  such  fraud,  or  received  no 
benefit  from  the  contract,  but  as  soon  as  he  discovered  the  fraud 
elected  to  repudiate  the  contract,  he  may  successfully  defend  a  suit 
brought  against  him  by  the  party  to  whom  such  note  or  bill  was 
given.^^  If  there  is  a  total  fraud  in  the  consideration  of  a  prom- 
issory note,  it  has  been  held  that  there  was  an  adequate  remedy  at 
law  by  defense  against  the  note  in  suit.^^  If  a  person  is  induced 
by  false  representations  to  execute  his  note  to  another,  the  note  is 
without  consideration  f^  but  if  the  facts  concerning  a  consideration 

V.  Cross,  108  N.  Y.  76,  14  N.  E.  801;  129;  Eash  v.  Farley,  12  Ky.  L.  Eep. 

Ballard  v.  Green,   118  N.   C.   390,  24  913,  15  S.  W.  862;  Van  Meter  v.  Spur- 

S.  E.  777 ;  as  to  money  paid  at  request  rier,  94  Ky.  22,  21  S.  W.  337 ;  Wheeler 

of  a  loser,  see  White  v.  Yarborough,  v.  Russell,  17  Mass.  258;   St.  Paul  & 

16  Ala.  109;  Jones  v.  Sevier,  1  Litt.  Minneapolis   Trust    Co.   v.    Jenks,    57 

(Ky.)    50,  13  Am.  Dec.  218;   but  see  Minn.  248,  59  N.  W.  299;  Carlton  v. 

Scollans  v.  Flynn,  120  Mass.  271.  Bailey,  27  N.  H.  230;  Utiea  Ins.  Co. 

48.  Creekmore  v.  Chitwood,  7  Bush  v.  Cad-well,  3  Wend.  (N.  Y.)  296. 
{Ky.),  319;  Kessel  v.  Albetis,  56  50.  As  was  said  by  the  Lord  Chief 
Barb.  (N.  Y.)  362;  Eahter  v.  Lancas-  Baron  in  the  case  of  Rogers  v.  Hadley, 
ter  Bank,  92  Pa.  St.  393;  Adams  v.  32  L.  J.  Exch.  (Eng.)  248:  "Fraud 
Hackett,  27  N.  H.  289,  59  Am.  Dec.  cuts  down  everything.  The  law  states 
376.  it  is  against  fraud  to  the  extent  of 

49.  Lewis  v.  Headley,  36  111.  433,  87  breaking  through  almost  every  rule. 
Am.  Dec.  227.  In  the  case  of  Foss  v.  sacrificing  every  maxim,  getting  rid 
Cummings,  149  III.  353,  36  N.  E.  553,  of  every  ground  of  opposition.  The 
it  was  held  that  under  Rev.  Stats.,  law  so  abhors  fraud  that  it  will  not 
chap.  38,  §  130,  which  makes  it  a  penal  allow  technical  diflSculties  of  any  kind 
offense  to  "  corner  the  market,  or  at-  to  interfere  to  prevent  the  success  of 
tempt  to  do  so,"  and  declares  all  con-  justice  and  truth." 

tracts  made  for  that  purpose  void,  no  51.  Byles    on  Bills    (16th    ed.),  p. 

recovery   could   be   had   upon   a   note  157;    Mills  v.   Oddy,    2   C,   M.   &   E. 

given  for  advances  made,  and  expenses  (Eng.)    103. 

incurred  in  purchasing  corn  in  pursu-  52.  Barkhamsted  v.   Case,   5   Conn, 

ance  of  an  agreement  or  understanding  528 ;    see   also   Litchfield  v.   Peck,   29 

to   enhance   the   price  of   corn.  •    And  Conn.   384 ;    Knotts  v.   Preble,  50  111. 

see    generally    as    to     considerations  226,    99    Am.    Dee.    514;    Fleming   v. 

based     upon     aots     in     violation     of  Greene,  48  Kan.  646,  30  Pac.  11;  First 

statute.  Brown  v.  Tarkington,  3  Wall.  Nat.  Bank  v.  Howe,  1  Mont.  604. 

(U.  S.)  377,  18  L.  Ed.  255;  Davidson  53.  Conklin  v.   Vail,    31   111.     166; 

V.  Lanier,  4  Wall.   (U.  S.)   447,  18  L.  Hall  v.  Marks,  56  111.   125;   Beall  v. 

Ed.  377;  Pacific  Guano  Co.  v.  Mulleen,  January,  62  Mo.  434;  Jones  v.  Dana, 

66  Ala.  582 ;  Coyle  v.  Campbell,  10  Ga.  24   Barb.    (N.    Y.)     395;    Hickson   v. 

570;   Johnston  v.  McConnell,  65  Ga.  Early,  62  8.  C.  42,  39  S.  E.  782.    But 
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were  or  should  have  been  known  to  the  maker  from  other  sources^ 
there  is  no  valid  defense.®*  Where  a  note  is  given  for  a  greater 
amount  than  that  which  is  due,  or  which  is  lawfully  payable,  in- 
duced by  the  fraudulent  representations  of  the  payee,  a  recovery 
can  be  had  only  on  the  amount  actually  due  or  payable.®®  We  have 
already  stated  that  gross  inadequacy  of  consideration  is  admissible 
as  evidence  of  fraud  f^  and  if  the  inadequacy  of  consideration  and 
other  circumstances  prove  the  fraud,  the  note  will  be  deemed  void.®^ 
b.  Fraudulent  as  to  creditors. —  An  instrument  given  in  fraud 
of  third  persons  is  as  invalid  as  in  the  case  of  instruments  where 
the  fraud  directly  affects  the  parties  thereto.  The  cases  most  fre- 
quently arising  under  this  head  are  those  where  bills  or  notes  are 
given  to  defraud  creditors.  Such  notes  are  fraudulent  and  void 
as  to  such  creditors,®*  and  in  many  cases  have  been  held  to  be  void 
as  between  the  parties  themselves.®®  A  promissory  note  given  in 
payment  of  the  price  of  property  for  the  purpose  of  defrauding 
creditors  is  illegal  and  void  as  to  the  consideration  and  the  payee 
cannot  recover  upon  such  note.^° 

the  fraud  affecting  the  value  of  the  purpose  of  reducing  the  damages,  by 
cx>asideration  alone  is  not  sufBoient.  showing  that  the  pictures  were  of  an 
Taft  V.  Meyerscough,  92  111.  App.  560.    inferior  value;  but  if  you  can,  by  the 

54.  Sullivan  V.  Collins,  18  Iowa,  228;  inadequacy  of  the  value  and  other  cir- 
Sachleben  v.  Heintze,  117  Mo.  520,  24  cvunstances,  prove  fraud  on  the  part  of 
S.  W.  54;  Daily  v.  Brennan,  87  Wis.  the  plaintiff,  so  as  to  show  that  there 
36,  57  N.  W.  963.  If  the  representa-  was  no  contract  at  all,  the  evidence 
tions  were  a  mere  matter  of  opinion,  will  be  admissible.  If  it  falls  short 
the  maker  of  the  note  being  as  well  in-  of  that,  it  will  be  unavailing." 
formed  in  regard  to  the  facts  as  the  58.  Butler  v.  Miller,  73  Me.  151,  40 
payee,  there  is  no  fraud.  Jackson  v.  Am.  Kep.  348 ;  Bryant  v.  Mansfield,  22 
Stoekbridge,  29  Tax.  394,  94  Am.  Dec.    Me.  360. 

290.     See  also  Walton  Guano   Co.   v.  59.  A  promissory  note  given  to  one 

Copelan,   112  Ga.   319,  37   S.   E.   411,  creditor  in  consideration  of  an  agree- 

52  L.  E.  A.  268 ;  State  Bank  v.  Gates,  ment   in   fraud   of  the  maker's  other 

114  Iowa,  323,  86  N.  W.  311.  creditors  is  void  as  between  the  par- 

55.  Haycock  v.  Rand,  5  Cush.  ties.  Fay  v.  Fay,  121  Mass.  561; 
(Mass.)  26;  Collins  Iron  Co.  v.  Bur-  Howe  v.  Litchfield,  3  Allen  (Mass.), 
kam,  10  Mich.  283;  Brown  v.  North,  443;  Walker  v.  Mayo,  143  Mass.  42, 
21  Mo.  528;  Bean  v.  Jones,  8  N.  H.  8  N.  E.  873;  Hamilton  v.  Skull,  25 
149;  Griffiths  v.  Parry,  16  Wis.  218;  Mo.  165,  69  Am.  Dec.  460;  Harwood  v. 
Still  V.  Snow,  66  Vt.  277,  29  Atl.  250.  Knapper,  50  Mo.  456. 

56.  See  ante,  §  50,  c.  60.  Notes  in  fraud  of  creditors. — 

57.  Byles  on  Bills,  p.  57.  A    liote    which    is    given    for    prop- 
Inadequacy    of    consideration. —  The    erty  transferred  to  the  drawer  for  the 

case  of  Soloman  v.  Turner,  1  Stark,  purpose  of  defrauding  the  creditors  of 
(Eng.)  51,  was  where  the  plain-  the  payee  cannot  be  enforced  in  the 
tiff  gave  a  promissory  note  for  some  hands  of  the  payee  against  the  drawer, 
pictures.  It  was  proposed  to  prove  Church  v.  Muir,  33  N.  J.  L.  318. 
that  the  sum  for  which  the  note  was  In  New  Yorh  it  was  held,  in  an  ac- 
given  infinitely  exceeded  the  value  of  tion  on  a  promissory  note,  brought  by 
the  pictures.  Lord  EUenborough  said:  one  not  a  iona  fide  holder,  that  the 
"  I  will  not  admit  the  evidence  for  the   maker  may  defend  on  the  ground  that 
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c.  Mistake. —  If,  througli  the  miitual  mistake  of  the  parties  to 
a  note,  the  consideration  is  wrongly  expressed,  or  the  note  is  based 
upon  a  consideration  which  does  not  exist,  equity  will  grant  relief 
to  the  maker  as  against  the  payee  or  any  other  holder  having  notice 
of  such  mistake,*'  as  where  a  note  was  executed  hy  mistake  for  a 
■debt  not  due  by  the  maker,  it  was  held  that  such  mistake  was  a 
good  defense  in  an  action  on  such  note  as  against  the  payee,  but 
not  as  against  an  innocent  purchaser  for  value  before  maturity.** 

i  S3-  Presumption  of  consideration. 

a.  Statutory  rule. —  The  IN'egotiable  Instruments  Law  provides 
that:  "Every  negotiable  instrument  is  deemed  prima  facie  to  have 
^'  been  issued  for  a  valuable  consideration ;  and  every  person  whose 
"  signature  appears  thereon  to  have  become  a  party  thereto  for 
''  value."*®  This  seems  to  be  a  statutory  declaration  of  the  general 
rule  that  contracts  under  seal  or  executed  pursuant  to  a  statute, 
promissory  notes,  and  inland  bills  of  exchange  enjoy  a  privilege 
not  conceded  to  other  instruments,  of  being  presumed  to  be  founded 
upon  a  valuable  consideration.** 

the  note  was  given  for  lands  sold  to  unless  there  is  fraud  or  misrepresenta- 

defraud  creditors,  though  the   maker  tion.     Cartwright  v.  Gardner,  5  Gush. 

himself    was   a  party    to  the    fraud.  (Mass.)  273. 

Nellis  V.  Clark,  4  Hill   (N.  Y.),  424;  63.  Eeardon    v.    Moriarty,    30    La. 

Johnson  t.  Moreley,  Hill  &  Den.    (N.  Ann.   120;   Beland  v.  Anheuser-Busch 

Y.)   29;   Niver  v.  Best,  10  Barb.    (N.  Brewing   Assn.,    157   Mo.   593,    58    S. 

Y.)    369;    Williams   v.    Schreiber,    14  W.  1. 

Hun  (N.  Y.),  38.  63.  Neg.   Inst.   L.    (N.   Y.),    §    50. 

61.  Mistake  as  to  consideration. —  For  same  seotion  in  statutes  of  other 

In   an  action   on   a   promissory   note  States  see  Appendix.    This  section  has 

given    on    a    settlement    of    acoooint,  been  construed  and  applied  in  Bring- 

it  is  a  good  defense  that  the  balance  man  v.  Von  Glahn,  71  App.  Div.    (N. 

was  produced  by  a  mistake,  when  in  Y.)    537,  75  N.  Y.  Supp.  845. 

truth    nothing    was   due.      Mercer  v.  64.  In  New  York,  the  following  are 

Glark,  3  Bibb    (Ky.).,  224.     And  the  the  leading  authorities  on  this  propo- 

defendant    may  show  in  such  a    suit  sition :     Carnwright  v.  Gray,  127  N.  Y. 

that  the  note  was  executed  by  mistake  91,  27  N.  E.  835,  24  Am.  St.  Eep.  424, 

for  too  large  an  amount.     Claxon  v.  12  L.  R.  A.  845;   Hegeman  v.  Moon, 

Demaree,   13   Bush    (Ky.),    172.     See  131  N.  Y.  462,  30  N.  E.  487;  Raubit- 

also  Kennedy  v.  Goodman,  4  Neb.  585,  schek  v.  Blank,  80  N.  Y.  478;  Langley 

16  K  W.  834.  V.  Wadsworth,  99  N.  Y.  61,  1  N.  E. 

An  expectation  and  belief  of  a  great  106;  White  v.  Davis,  62  Hun  (N.  Y.), 

■benefit  to  result  to  the  promisor  from  622,  17  N.  Y.  Supp.  548.    The  follow- 

the  transaction  which  was  the  consid-  ing  cases  in  other  States  are  cited  as 

eration  for  a  promissory  note,  or  the  supporting  this  proposition: 

fact  that  it  was  given  under  a  mutual  Alabama. —  Bird  v.  Wooley,  23  Ala. 

mistake  of  fact  on  the  part  of  the  par-  717;  Martin  v.  Foster,  83  Ala.  213,  3 

ties,  not  in  reference  to  any  material  South.  422. 

fact,  but  of  some  future,  imaginary,  or  California. —  Poyrier  v.   Gravel,   88 

speculative  event,  does  not  constitute  Cal.  79,    25  Pae.  962;    Younglove    v. 

a,  defense  to  the  action  on  such  note,  Cunningham,  43  Pac.  755. 
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b.  Presumption  as  to  nonnegotiahle  instruments. —  It  is  gener- 
ally held  that  negotiahility  is  not  an  essential  characteristic  of  a 
promissory  note  or  bill  of  eixchange;  there  are  many  cases  to  the 
effect  that  nonnegotiahle  notes  and  bills  import  a  consideration, 
in  the  same  manner  and  to  the  same  extent  as  if  they  were  negotia- 
ble.*^ There  are  cases,  however,  holding  that  promissory  notes,  not 
negotiable  and  not  purporting  to  be  for  value  received,  do  not 
imply  a  consideration.*®  The  question  would  seem  to  be  con- 
trolled in  every  instance  by  the  statutes  of  the  State,  or  upon  the 
view  held  by  the  courts  therein,  as  to  the  status  of  such  instru- 
ments at  common  law.*^ 

Colorado. — Perot  v.  Cooper,  17  Colo,  re-eaactment  of  the  Statute  of  Anne 

8b,  28  Pac.  391.  (3  &  4  Anne,  chap.  9)   which,  under 

Connecticut. —  Bristol  v.  Warner,  19  the  English  rule,  was  held  to  include 

Conn.  7.  within     its     terms     a     nonnegotiahle 

Georgia. —  Rowland    v.    Harris,    55  note.     The  court  said :     "  Promissory 

Ga.   141;   Feagan  v.  Cureton,   19  Ga.  notes   and    inland    bills    of   exchange 

404.  were,    by   virtue    of   these    laws,    put 

Illinois. —  Nickerson  v.   Sheldon,  33  upon   an  equality.     They  were   made 

111.  372,  85  Am.  Dec.  280.  negotiable,  if  they  contained  words  of 

Indiana. —  Louisville,  B.  &  St.  L.  R.  negotiability,   but  whether   negotiable 

Co.  V.  Caldwell,  98  Ind.  245;  Keesling  or   not,   and   whether   they   expressed 

V.  Watson,  91  Ind.  578.  value  received  or  not,  it  was  no  longer 

Iowa. — McCormaek  Mach.  Co.  v.  Ja-  necessary  in  actions   thereon  to   aver 

oobson,  77  Iowa,  582,  42  N.  W.  499.  and    prove    consideration."      See   also 

Maine. —  Small   v.   Clewley,   62  Me.  Hegeman    v.    Moon,    131    N.    Y.    462, 

155,  16  Am.  Rep.  410.  30  N.  E.  487 ;  Kimball  v.  Huntington, 

Massachusetts. —  Perley    v.     Perley,  10  Wend.    (N.  Y.)    675,  25  Am.  Dee. 

144  Mass.  104,  10  N.  E.  726;  Dean  v.  590;   Mitchell  v.  Rome  R.  R.  Co.,  17 

Carruth,  108  Mass.  242.  Ga.  574;   Caples  v.  Branhan,  20  Mo. 

Michigan. —  Manistee  Nat.  Bank  v.  244,  64  Am.   Dee.   183;   Langhorst  v. 

Seymour,  64  Mich.  59,  31  N.  W.  140.  Doble,  5  Week.  L.  Bui.    (Ohio),  933; 

Minnesota. —  Nichols  v.  Dedrick,  61  Arnold   v.   Sprague,   34  Vt.   402. 

Minn.  513,  63  N.  W.  1110;  Hayward  66.  Bristol  v.  Warner,  19  Conn.  7; 

V.  Grant,  13  Minn.  165,  97  Am.  Dec.  Courtney  v.  Doyle,  10  Allen   (Mass.), 

228.  122;    Bourne  v.   Ward,   51    Me.    191; 

Missouri. —  Rittenhouse   v.   Ammer-  Siddle  v.   Anderson,  45   Pa.   St.   464; 

man,  64  Mo.   197,  27  Am.   Ren.  215;  Averett   v.    Booker,    15    Gratt.    (Va.) 

Bogie  V.  Nolan,  96  Mo.  85,  9  S.'  W.  14.  163,  76  Am.  Dec.  203. 

New  Rampshire. —  Adams  v.   Hack-  67.  In  Indiana,  in  the  ease  of  Tib- 

ett,  27  N.  H.  289,  59  Am.  Dec.  376;  betts    v.    Thatcher,    14    Ind.    86,    the 

Shaw  V.  Shaw,   60  N.  H.  565.  court  said:      "As  a  general  rule,  all 

Pennsylvania. —  Eckel     v.     Murphy,  negotiable  paper  is  presumed  to  have 

15  Pa.  St.  488,  53  Am.  Dec.  607.  been  given  upon  a  sufBcient  eonsidera- 

Texas. —  Newton  v.  Newton,  77  Tex.  tion,    and   this   rule   obtains   whether 

508,  14  S.  W.   157.  the  paper  sued  on  be  Negotiable  un- 

65.  Payne  v.   Noelke,   53  How.  Pr.  der   the  law  merchant,   or  assignable 

(N.  Y.)    273.     In   the  case  of   Carn-  under  the  provisions  of   a   statute." 

Wright   V.    Gray,    127    N.    Y.    92,    27  In  Durland  v.  Pitcairn,  51  Ind.  426, 

N.  E.   835,  24  Am.  St.  Rep.   424,  12  it  was  held  that  a  written  promise  to 

L.  R.  A.  845,  it  was  held  that  a  prom-  pay  money,  whether  it  be   a  promis- 

issory  note  whether  negotiable  or  not  sory  note  negotiable  by  the  law  mer- 

imports  a  consideration.     And  in  this  chant,  or  a  note  payable  upon  condi- 

case   the    court   cites   the   New   York  tion,  and  therefore  assignable  onlyun- 

statute  upon  the  subject  and  remarks  der   the   statute,   imports  a   sufficient 

that  such   statute  was  a  substantial  consideration,    and    in    a    complaint 
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c.  Expressed  consideration. —  The  words  "  value  received  "  in 
a  negotiable  instrament  import,  or  are  prima  facie  evidence  of  con- 
sideration, not  only  between  the  parties  but  also  as  against  third 
persons.^  Where  such  words  are  included  in  a  negotiable  instru- 
ment, it  does  not  affect  the  right  of  the  maker  or  other  persons  ta 
defend  on  the  ground  of  want,  failure,  or  illegality  of  the  consider- 
ation.®* Where  an  indorsement  upon  a  note  is  to  the  effect  that 
it  was  indorsed  by  the  payee  for  value  received,  the  presumption 
is  that  the  indorsee  paid  the  apparent  value  of  the  note  to  the 
indorser.™  We  have  already  seen  that  it  is  unnecessary  to  insert 
such  words  in  a  negotiable  instrument,  and  that  the  character  of 
such  instrument  is  not  affected  by  the  omission.''^ 

d.  Burden  of  proof. —  Where  there  is  a  presumption  of  con- 
sideration, or  where  the  consideration  is  expressed,  the  burden  of 
proving  want,  failure,  or  illegality  of  consideration  is  upon  the 
defendant.''^  But  if  in  an  action  on  a  bill  or  note  it  is  admitted 
or  proved  that  the  consideration  for  the  instrument  or  for  its 
acceptance,  indorsement,  or  subsequent  negotiation  is  tainted  with 
fraud  or  illegality,  the  burden  of  proof  is  shifted,  and  the  pre- 

thereon,    consideration    need    not    be       71.  See  ante,  §  42  (c),  p.  242. 
averred.  72.  United    States. —  Paekwood    v. 

In  the  ease  of  Louisville,  E.  &  St.   Clark,  Fed.  Cas.  10,656,  2  Sawy.  546; 
L.   K.    Co.   V.   Caldwell,   98   Ind.   245,   Lipsmeier  v.  Vehslage,  29  Fed.   175. 
it    was    held    that    words    of    nego-       Alabama. —  Martin    v.     Foster,     83 
tiability,  such  as  "  payable  to  order "  Ala.  213,  3  South.  422. 
or  "  bearer,"  are  rot  essential  to  the       Georgia. —  Rowland    v.    Harris,    55 
validity  of  a  bill  rf  exchange,  or  writ-   Ga.   141. 

ten  order  for  the  payment  of  money,       Indiana. —  Beeson    v.    Howard.    44 
which    possesses   the   other   requisites  Ind.  413. 

of   such   an   instrument.     And  in   an       Iowa. — Smith  v.  Q-riswold,  95  Iowa,, 
action  upon  such  a  bill  or  order,  it   684,  64  N.  W.  624. 
is  not  necessary  to  aver  in  the  com-       Maine. —  Sawyer  v.  Vaughn,  25  Me. 
plaint,  or  prove  upon  the  trial,  con-   336. 

sideration  thereof,  because  the  instru-       Massachusetts. —  Jeimison    v.    Staf- 
ment  itself  imports  consideration."         ford,  1  Gush.  168,  48  Am.  Dec.  594. 

68.  Mandeville  v.  Welsh,  5  Wheat.       Michigan. —  Stevens    v.    McLaohlan, 
(U.   S.)    277,  5  L.  Ed.  87.     See  also   120  Mich.  285,  79  N.  W.  627. 
Bourne  v.  Ward,  51  Me.  191;   Parish       New  York. —  Eaubitschek  v.  Blank, 
V.  Stone,  14  Pick.   (Mass.)    198;  Gan-   80  IST.  Y.  478;   Howell  v.  Wright,  41 
well    v.    Moseley,    11    Gray    (Mass.),   Hun,  167. 

173;  Parsons  v.  Frost,  55  Mich'.  230;       Ohio. —  Dalrymple     v.     Wyker,     60 
Sawyer  v.  McLouth,  46  Barb.   (N.  Y.)    Ohio  St.  108,  53  N.  E.  713. 
350;  Holliday  v.  Lewis,   14  Hun    (N.       Oregon. —  Flint  v.   Phipps,   16   Ore. 
Y.),  478;  Howell  v.  Wright,  41  Hun  437,  19  Pac.  543;  Sayre  v.  Mohney,  35 
(N.   Y.),    167;    Stronadi  v.    Bledsoe,  Ore.  141,  56  Pac.  526. 
85  N.  C.  473.  Pennsylvania. —  Conmey  v.   Macfar- 

69.  Bruyn  v.  Eussell,  60  Hun    (N.  lane,  97  Pa.  St.  361. 

Y.),  280;  Rice  v.  Rice,  43  App.  Div.  Texas.— ■'Newton  v.  Newton,  77  Tex. 

(N.  Y.)   458,  60  N.  Y.  Supp.  97.  508,  14  S.  W.  157. 

70.  Waldrip  v.  Black,  74  Cal.  409,  For    other    eases    see    Cent.    Dig., 
16  Pac.  226.  Vol.  7,  Bills  and  Notes,  §  1654. 
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sumption  in  favor  of  the  validity  of  the  consideration  ceases  un- 
less the  holder  can  prove  that  subsequent  to  the  alleged  fraud  or 
illegality  he,  or  some  other  person  from  whom  he  derived  title, 
gave  value  in  good  faith  for  the  bill  or  noteJ^  iffotwithstanding 
that  the  consideration  in  a  note  is  expressed,  if  there  is  equally 
strong  evidence  adduced  by  the  defendant  that  there  was  no  con- 
sideration to  that  on  behalf  of  the  plaintiff  that  there  was  such 
consideration,  the  plaintiff  must  faiU* 


73.  Byles  on  Bills  (16tli  ed.),  p. 
141. 

74.  Bruyn  v.  Kussell,  60  Hun  (N. 
Y.),  280,  14  N.  Y.  Supp.  591;  Small 
V.  Clewley,  62  Me.  155,  16  Am.  Rep. 
410;  Perley  v.  Perley,  144  Mass.  104, 
10  N.  E.  726;  Smith  v.  Edgeworth,  3 
Allen  (Mass.),  233;  Manistee  Nat. 
Bank  v.  Seymour,  54  Mich.  59,  31 
N.  W.  140;  Bogie  v.  Nolan,  96  Mo. 
85,  9  S.  W.  14. 

Rule  as  to  burden  of  proof. —  In  the 
case  of  Powers  v.  Russell,  13  Pick. 
(Mass.)  69,  96,  the  chief  justice  says: 
"  It  was  stated  here  that  the  plaintiff 
Iiad  made  out  a  prima  facie  case  and 
therefore  the  burden  of  proof  was 
shifted  and  placed  upon  the  defend- 
ant. In  a  certain  sense  this  is  true. 
When  the  party  having  the  burden  of 
proof  establishes  a  prima  fade  case 
and  no  proof  to  the  contrary  is  of- 
fered he  will  prevail.  Therefore,  the 
other  party,  if  he  would  avoid  the 
effect  of  the  prima  facie  case,  must 
produce  evidence  of  equal  or  greater 
weight  to  balance  or  control,  or  he 
will  fail.  Still,  the  proof  upon  both 
sides  applies  to  the  affirmative  or  neg- 
ative of  one  and  the  same  proposition 
or  issue  of  fact,  and  the  party,  whose 
ease  requires  the  p^-oof  of  that  fact, 
has  all  along  the  bu'den  of  proof.  It 
does  not  shift,  though  the  weight  in 
cither  scale  may  at  times  preponder- 
ate. But  when  the  party  having  the 
burden  of  proof  gives  competent 
prima  facie  evidence  of  a  fact,  and 
the  adverse  party,  instead  of  pro- 
ducing proof  which  would  go  to  neg- 
ative the  same  proposition  of  fact,  pro- 
poses to  show  another  and  distinct 
proposition,  which  avoids  the  effect 
of  it,  then  the  burden  of  proof  shifts 
and  rests  upon  the  party  proposing  to 
show  the  latter  fact." 


This  rule  was  applied  in  the  case 
of  Delano  v.  Bartlett,  6  Cush.  (Mass.) 
364,  367,  where  the  court  says:  "Ap- 
ply this  rule  to  the  present  case  and 
it  is  quite  clear  that  the  instruction  to 
the  jury  was  entirely  correct.  It  was 
incompetent  upon  the  plaintiff  to 
prove  a  consideration  for  the  note, 
which  was  the  foundation  of  the  suit. 
That  was  a  part  of  her  case,  and  the 
burden  was  on  her  to  establish  that 
fact.  But  the  note  itself  was  prima 
facie  evidence  of  a  consideration;  so 
that  by  producing  the  note,  the  plain- 
tiff made  a  prima  facie  case.  That 
evidence,  if  not  rebutted,  would  be 
sufficient  to  maintain  the  plaintiff's 
case.  But  it  was  competent  for  the 
defendants  to  rebut  this  evidence  on 
the  part  of  the  plaintiff,  and  thus  to 
avoid  the  prima  facie  case  made  by 
her.  Accordingly  the  defendants  did 
offer  evidence  to  rebut  the  evidence 
on  the  part  of  the  plaintiff,  and  to 
show  that  there  was  no  consideration. 
The  evidence  on  both  sides  applied  to 
the  affirmative  or  negative  of  the  same 
issue  or  proposition  of  fact,  a  con- 
sideration for  the  note,  and  the  plain- 
tiff's case  requiring  her  to  establish 
that  fact,  the  burden  of  proof  was  all 
along  on  her  to  satisfy  the  jury,  upon 
the  whole  evidence  in  the  case,  and 
the  fact  of  the  consideration  for  the 
note."  See  also  other  Massachusetts 
cases  above  cited. 

Illegality  of  consideration. — The  bur- 
den of  proving  illegality  of  the  con- 
sideration for  the  note  or  bill  is  upon 
the  maker  who  sets  up  such  defense. 
Pixley  V.  Boynton,  79  111.  351 ;  Emery 
V.  Estes,  31  Me.  155;  Hapgood  v. 
Needham,  51  Me.  442;  Pratt  v.  Lang- 
don,  97  Mass.  97,  93  Am.  Dee.  61; 
Wyman  v.  Fiske,  3  Allen  (Mass.), 
238,  80  Am.  Dee.  66. 


§  54.  Holder  foe  Value.  305 

{  54.  Holder  for  value. 

a.  Statutory  provision. —  Tlie  Negotiable  Instruments  Law  pro- 
vides that :  "  Where  value  has  at  any  time  been  given  for  an  in- 
"  strument,  the  holder  is  deemed  a  holder  for  value  in  respect  to  all 
*'  parties  who  become  such  prior  to  that  time."  ''^  This  provision 
appears  to  have  been  derived  from  the  English  Bills  of  Exchange 
Act,  where  substantially  the  same  language  is  used.''*  The  statute 
is  declaratory  of  the  existing  rule.  Story  says :  "  Every  person 
is,  in  the  sense  of  the  rule,  treated  as  a  bona  fide  holder  for  value, 
not  only  when  he  has  advanced  money  or  other  value  for  it,  but 
when  he  has  received  it  in  payment  of  a  pre-existing  debt,  or  when 
he  has  a  lien  on  it,  or  has  taken  it  as  collateral  security  for  a 
precedent  debt,  or  for  future  as  well  as  past  advances."  " 

b.  Necessity  of  payment  of  value. —  A  negotiable  instrument  in 
the  hands  of  one  who  has  not  parted  with  value  therefor  is  sub- 
ject to  all  the  equities  and  defenses  existing  between  the  original 
parties.''^  To  constitute  an  indorsee  of  negotiable  paper  a  holder 
for  value,  so  as  to  exclude  the  equities  of  antecedent  parties,  he 
must  have  relinquished  some  right,  incurred  some  responsibility, 
or  parted  with  value  upon  the  credit  of  the  paper  at  the  time  of 
the  transfer.''® 

c.  What  constitutes  value. —  As  a  general  rule,  if  upon  the  faith 
of  receiving  a  negotiable  instrument,  a  person  gives  up  any  right 
or  remedy,  as  the  doing  of  an  act  which  would  prevent  him  from 
attaching  the  property  of  his  debtor,  he  will  become  a  holder  for 
value. ^*  A  creditor  who  takes  a  note  to  collect,  with  directions  to 
apply  the  proceeds  upon  a  debt  due  to  him  by  the  payee  of  the 
note,  is  not  a  holder  for  value,  but  is  the  agent  of  the  payee,  and 
the  note  is  in  his  hands  subject  to  all  the  defenses  and  equities 
existing  between  the  original  parties.*'  The  giving  of  a  negotiable 
instrument  in  payment  for  another  similar  instrument  is  a  pur- 

75.  Neg.  Inat.  L.  (N.  Y.),  §  52.  Colby  v.  Parker,  34  Neb.  510,  52  N. 
Por  same  section  in  statutes  of  other  W.  693;  Clark  v.  Gallagher,  20  How, 
States    see   Appendix.      Section    cited    Pr.   (N.  Y.)    308. 

and   applied   in   Petrie   v.   Miller,   57  79.  Phoenix  Ins.  Co.  v.  Church,  56 

App.  Div.   (N.  Y.)   17,  67  N.  Y.  Supp.  How.  Pr.  (N.  Y.)  29.    And  see  s.  c,  81 

1042;    Brooks  v.   Sullivan,  129  N.   C.  N.  Y.  218. 

190,  39  S.  E.  822.  80.  Naglee     v.     Lyman,     14     Cal. 

76.  English  Bills  of  Exchange  Act,  450. 

1882,  §  27  (2).  81.  Foley  v.  Smith,  6  Wall.  (U.  S.) 

77.  Story  on  Promissory  Notes  (7th  492,  18  L.  Ed.  931;  Cummings  v. 
ed.),  §  195.  Mead,    Fed.    Cas.    3,476;    Stricklin   v. 

78.  Sturgis  v.  Miller,  80  111.  241;  Cunningham,  58  111.  293;  Waters  v. 
Martindale  v.   Hudson,   25   Mo.   422;  Cooper,  31  Leg.  Int.  (Pa.)  413. 
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chase  for  value  and  constitutes  the  purchaser  a  bona  fide  holder 
in  the  same  manner  as  though  he  had  paid  money.*^  And  the  fact 
that  a  purchaser  gives  less  for  a  note  than  its  face  value  does  not 
change  his  rights  as  a  holder  for  value.*^  And  the  holder  of  com- 
mercial paper,  acquired  on  a  usurious  consideration,  is  not  a 
bona  fide  holder,  and  is  not  protected  against  the  infirmities  of 
the  paper,  nor  against  transactions  between  the  makers  or  in- 
dorsers  and  third  persons,  dealing  with  them  without  notice,  in 
good  faith  on  a  valuable  consideration.^*  A  bank  by  merely  dis- 
counting a  bill  or  note  and  placing  the  proceeds  to  the  credit  of 
the  payee  does  not  become  a  holder  for  value  ;®^  but  where  the 

82.  Mickles  v.  Calvin,  4  Barb.  (N.  627,  16  L.  R.  A.  223;  OppeBheimer  v. 
Y.)  304.  In  the  ease  of  Harrington  Farmers  &  Merchants'  Bank,  97 
V.  Johnson,  7  Colo.  App.  483,  44  Pac.  Tenn.  IP,  36  S.  W.  705.  But  see 
368,  the  purchaser  of  a  promissory  McDonald  v.  Johnson,  64  Hun,  637,; 
note  gave  his  check  in  payment  there-  19  N.  Y.  Supp.  443;  Whedon  v.  Hogan, 
for;  it  was  held  that,  in  the  absence  8  Misc.  323,  28  N.  Y.  Supp.  554. 

of  any  specific  acceptance  of  the  check  The  rule  seems  to  be  settled,  that  a 

as  complete  payment,  or  proof  of  sub-  promissory  note  to  be  the  subject  of 

sequent    payment    of    the    check,    the  sale  must  be  an  existing  valid  note  in 

purchaser    did    not    become    such    a  the  hands  of  the  payee,  and  given  for 

holder  for  value  as  to  be  entitled  to  some  actual  consideration,  so  that  it 

protection     as     an     innocent     holder,  can  be  enforced  between  the  original 

But    see    Bird    v.    Harville,    33    Ga.  parties;  and  if  not  valid  in  the  hands 

459;   Greenwood  v.  Lowe,  7  La.  Ann.  of  the  payee,  cannot  be  rendered  valid 

197;  Adams  v.  Soule,  33  Vt.  538.  by  a  sale  to  a  iona  fide  purchaser  at 

83.  Purchase  for  less  than  face  a  rate  of  interest  in  excess  of  the 
value. —  Miller  v.  Crayton,  3  T.  &  C.  legal  rate.  Sweet  v.  Chapman,  7  Hun 
(N.   Y.)    360;    Harger  v.   Wilson,   63  (N.  Y.),  579. 

Barb.   (N.  Y.)    237;  Webster  v.  Cobb,  85.  Thompson  v.   Sioux  Falls  Nat. 

17   111.    459;    Sully   v.   Goldsmith,   32  Bank,  150  U.  S.  231,  14  Sup.  Ct.  94, 

Iowa,  397;   Citizens'  Bank  v.  Eyman,  37  L.   Ed.   1063;    First  Nat.  Bank  v. 

12   Neb.    541,    11    N.   W.    850;    U.    S.  Nelson,  105  Ala.   180,   16  South.  707. 

Nat.  Bank  v.  McNair,  116  N.  C.  550,  A  bank  which  discounts  a  note  for  a 

21  S.  E.  389;  Kitchen  v.  Loudenback,  customer,      crediting      the      proceeds 

48  Ohio  St.  177,  26  N.  E.  979.  thereof  to  his  account,  is  not  a  bona 

But    where   a    person   for    only   $5  fide  purchaser  for  value,  unless  such 

purchased,  shortly  before  its  maturity,  credit  was  drawn  upon  before  the  ma- 

a   promissory  note   for  $300    and   in-  turity  of  the  note,  and  before  notice 

terest  for   six  months,   knowing   that  of  facts  invalidating  it  in  the  hands 

the  maker  was  in  fair  credit  and  able  of  the  payee.     Drovers'  Nat.  Bank  v. 

to    respond,    he    is    not    a    bona    fide  Blue,  110  Mich.  31,  67  N.  W.  1105. 

holder.     De  Witt  v.  Perkins,  22  Wis.  In  New  York  the  rule  is  as  stated 

473.  in    the   text.      Central   Nat.   Bank   v> 

84.  Usurious  rate  of  discount,  etc. —  Valentine,  18  Hun  (N.  Y.),  417; 
Hart  V.  Adler,  109  Ala.  467,  19  South.  Dykeman  v.  Northbridge,  80  Hun 
894;  Carlisle  V.  Hill,  16  Ala.  398.  But  (N.  Y.),  258,  30  N.  Y.  Supp.  164, 
a  party  who  purchases  notes  at  a  where  it  was  held  that  evidence 
large  discount  of  a  broker  to  whom  that  the  proceeds  of  a  note  by 
they  are  made  payable  is  not  affected  the  cashier  of  a  bank,  against  an  ac- 
by  usury,  if  he  is  ignorant  of  the  fact  commodation  indorser,  were  deposited 
that  they  were  sold  to  raise  money  to  the  "  cashier  account,"  is  insuffi- 
for  the  maker.  Sherman  v.  Blackman,  cient  to  constitute  the  bank  a  holder 
24  111.  347 ;  Nicholson  v.  Nat.  Bank  for  value,  the  money  being  still  in  the 
of  New  Castle,  92  Ky.  251,  17  S.  W.  possession  of  the  bank. 
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bank,  on  the  strength  of  such  credit,  has  relinquished  securities 
in  its  possession  or  made  advances  to  or  paid  the  checks  of  the 
payee,  it  becomes  a  holder  for  value.** 

d.  When  lien  on  instrument  constitutes  lienor  a  holder  for  value; 
statutory  provision. —  The  Negotiable  Instruments  Law  provides 
that :  "  Where  the  holder  has  a  lien  on  the  instrument,  arising 
"  either  from  contract  or  by  implication,  he  is  deemed  a  holder  for 
"  value  to  the  extent  of  his  lien."  ^''  A  similat  provision  is  con- 
tained in  the  English  Bills  of  Exchange  Act.**  Prior  to  the  stat- 
ute, and  at  the  present  time  in  those  States  where  the  statute  baa 
not  been  enacted,  there  has  been  a  conflict  of  authority  as  to 
whether  a  holder  of  a  negotiable  instrument  as  collateral  security 
for  a  pre-existing  debt  is  a  holder  for  value.  The  cases  upon  this 
question  have  been  cited  in  a  previous  note.*®  A  banker's  lien 
would  protect  a  bank  having  possession  of  the  bills  or  notes  of  a 
customer  to  the  extent  of  the  balance  due  such  bank  from  such, 
customer;®"  and  a  transfer  of  such  an  instrument  to  any  other 
holder  as  collateral  security  for  the  payment  of  a  debt  due  such 
holder  from  the  person  who  transfers  the  note,  makes  the  holder  a 
pledgee  and  gives  him  a  lien  to  the  extent  of  the  debt.®^  Taking 
the  above  provision  of  the  Negotiable  Instruments  Law  in  oon- 

86.  Market  Bank  v.  Hartshorne,  3  88.  English  Bills  of  Exchange  Act, 
Keyes    (N.  Y.),  137,  3  Abb.  Ct.  App.    1882,  §  27,  subd.  3. 

Dec.  (N.  Y.)  173;  Wert  v.  American  89.  See  ante,  §  50,  n. 
Exch.  Bank,  44  Barb.  (N.  Y.)  175;  90.  Brandas  v.  Barnett,  3  C.  B. 
Justh  V.  National  Bank  of  Common-  (Eng.)  531.  In  this  ease  it  was  said 
■wealth,  4  Jones  &  S.  (N.  Y.)  273,  aflfd.  that  a  lien  generally  is  a  mere  right 
in  56  N.  Y.  478 ;  Coppell  v.  Phillip-  to  lidd  a  thing  till  a  debt  is  paid,  and 
son,  57  Hun  (N.  Y.),  592,  10  N.  Y.  is  therefore  distinct  from  a  pledge,  be- 
Supp.  901.  cause  the  pledgee  has  a  special  prop- 

Where  a  bank  discounts  negotiable  erty  in  the  thing  pledged;  but,  in  the 
paper  and  places  the  amount  thereof  "^^^  of  a  negotiable  instrument,  the 
to  the  credit  of  depositors  having  al-  Pfson  who  has  the  hen  is  the  holder 
ready  a  balance  to  their  credit,  and,  of  the  instrument  with  the  correspond- 
,    .  ■'        ..         ,  ■  a      -i.-  mg  rights  and  duties,  and  he  there- 

before  notice  of  any  infirmities,  pays  ^^^^  ^|^  ^^^^  ^j^^^  ^'^  ordinary  lien 
out  on  the  checks  of  the  depositors  ^^  ^^  ordinary  chattel.  See  also  Lon- 
the  full  amount  due  thereon,  inelud-  ^^^  Chartered  Bank  of  Australia  v. 
ing  the  discount  it  thereby  becomes  white,  4  App.  Cas.  (Eng.)  413;  John- 
an  innocent  purchaser  for  value.  Fox  ^^  ^  Robarts,  L.  R.,  10  Ch.  (Eng.): 
T-5^''^-,°f„^T^?„?'*'''  ^^J^^'f-T.t  1'  505;  National  Bank  v.  Connecticut 
1  Pac.  789;  DreiUing  v.  First  Nat.  ^^^  ^  Ins.  Co.,  104  U.  S.  54;  Keynes 
Bank,  43  Kan.  197,  23  Pac  94 ;  United  y.  Dumont,  130  U.  S.  354,  9  Sup.  Ct. 
States  Nat.  Bank  v.  McNair,  114  436;  Straus  v.  Tradesman's  Nat.  Bank, 
N.  C.  335,  19  S.  E.  361.  122  N.  Y.  379,  25  N.  E.  372;  Clark  v. 

87.  Neg.  Inst.  L.  (N.  Y.),  §  53.  Northampton  Nat.  Bank,  160  Mass. 
For  same  section  in  statutes  of  other  26,  35  N.  E.  108. 

States  see  Appendix.  Section  con-  91.  Collins  v.  Martin,  1  B.  &  P. 
strued  and  applied.  Brooks  v.  Sulli-  (Eng.)  648;  Attenborough  v.  Clarke,' 
van,  129  N.  C.  190,  39  S.  E.  822.  27  L.  J.  Exch.   (Eng.)   138. 
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nection  with  tlie  provision  of  section  51  thereof  to  the  effect  that 
*'  an  antecedent  or  pre-existing  debt  constitutes  value,"  it  would 
seem  that  the  statute  operates  to  dispose  of  the  conflict  between  the 
authorities  as  to  the  rights  of  holders  of  negotiable  instruments 
deposited  or  pledged  as  collateral  security  for  the  payment  of  an 
antecedent  debt.  It  is  now  settled  in  those  States  which  have 
adopted  the  act  that  a  note  transferred  before  maturity,  to  a 
holder  in  due  course,®^  as  collateral  security  for  a  pre-existing 
debt,  is  transferred  for  value,  and  the  holder  takes  it  free  from 
defenses  or  set  off,  existing  between  the  original  parties. 

e.  Holder  of  paper  transferred  in  payment  of  pre-existing 
debt. —  Conceding  that  it  is  an  established  rule  that  an  antecedent 
or  pre-existing  debt  constitutes  value,  there  can  be  no  question  but 
that  where  paper  is  transferred  in  payment  of  a  pre-existing  debt, 
the  transferee  becomes  a  holder  for  value,  and  takes  the  paper  free 
from  all  defenses  and  equities  existing  between  the  original 
parties.®^    In  New  York,  it  would  seem  to  be  finally  settled  that 


92.  Holders  in  due  course,  what  con- 
stitutes, see  post,  §  73,  p.  359,  and  Neg. 
Inst.  Law  (N.  Y.),  §  91.  For  same 
section  in  statutes  of  other  States  see 
Appendix. 

93.  Pre-existing  debt  as  valuable 
consideration. — In  the  ease  of  Swift  v. 
Tyson,  16  Pet.  (U.  S.)  1,  10  L.  Ed.  865, 
the  numerous  eases  cited  bearing  upon 
this  subject  in  the  New  York  courts 
were  considered.  We  quote  as  follows 
from  the  opinion  of  the  court  in  this 
case:  "And  why,  upon  principle, 
should  not  a  pre-existing  debt  be 
deemed  such  a  valuable  consideration? 
It  is  for  the  benefit  and  convenience  of 
the  commercial  world  to  give  as  wide 
an  extent  as  practicable  to  the  credit 
and  circulation  of  negotiable  paper, 
that  it  may  pass  not  only  as  security 
for  new  purchases  and  advances  made 
upon  the  transfer  thereof,  but  also  in 
payment  of,  and  as  security  for,  pre- 
existing debts.  The  creditor  is  en- 
abled thereby  to  realize  or  secure  his 
debt,  and  thus  may  safely  give  a  pro- 
longed credit,  or  forbear  fi-om  taking 
any  legal  steps  to  enforce  his  rights. 
The  debtor  also  has  the  advantage  of 
making  his  negotiable  securities  of 
equivalent  value  to  cash.  But  estab- 
lish the  opposite  conclusion  that  nego- 
tiable paper  cannot  be  applied  in  pay- 
ment of  or  as  security  for  pre-exist- 
ing debts,  without  letting  in  all  the 


equities  between  the  original  and  an- 
tecedent parties,  and  the  value  and 
circulation  of  such  securities  must  be 
essentially  diminished,  and  the  debtor 
driven  to  the  embarrassment  of  mak- 
ing a  sale  thereof,  possibly  at  a  ruin- 
ous discount  to  some  third  person,  and 
then  by  circuity  to  apply  the  pro- 
ceeds to  the  payment  of  his  debts. 
What,  indeed,  upon  such  a  doctrine, 
would  become  of  that  large  class  of 
cases  where  new  notes  are  given  by 
the  same  or  by  other  parties,  by  way 
of  renewal  of  security  to  banks  in  lieu 
of  old  securities,  discounted  by  them, 
which  have  arrived  at  maturity? 
Probably  more  than  one-half  of  all 
bank  transactions  in  our  country,  as 
well  as  those  in  other  countries,  are 
of  this  nature.  The  doctrine  would 
strike  a  fatal  blow  at  all  discounts  of 
negotiable  securities  for  pre-existing 
debts."     See  also  the  following  cases: 

Alabama. —  Maybury  v.  Morris,  62 
Ala.  113. 

Arkansas. —  Tabor  v.  Nat.  Bank,  48 
Ark.  454,  3  S.  W.  805. 

California. —  Sackett  v.  Johnson,  54 
Cal.  107. 

Illinois. —  Mix  v.  Nat.  Bank,  91  111. 
20,  33  Am.  Rep.  44;  Saylor  v.  Dan- 
iels, 37  111.  331,  87  Am.  Dec.  250. 

Maine. —  Homes  v.  Smyth,  16  Me. 
177,  33  Am.  Dec.  650;  Norton  v. 
Waite,  20  Me.  175. 
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where  a  pre-existing  debt  has  been  actually  and  absolutely  ex- 
tinguished in  consideration  of  the  transfer  of  negotiable  paper, 
the  transferee  is  a  holder  for  value  within  the  rule  protecting  such 
holder  against  prior  equities.®* 

§  55.  Accomtnodation  paper. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "An  accommodation  party  is  one  who  has  signed  an 
"  instrument  as  maker,  drawer,  acceptor,-  or  indorser,  without  re- 
"  ceiving  value  therefor,  and  for  the  purpose  of  lending  his  name 
"  to  some  other  person.  Such  a  person  is  liable  on  the  instrument 
"  to  a  holder  for  value,  notwithstanding  such  holder  at  the  time 
"  of  taking  the  instrument  knew  him  to  be  only  an  accommoda- 
tion party."  ®^  The  same  provisions  are  contained  in  the  English 
Bills  of  Exchange  Act,  which  is  declaratory  of  the  common  law.** 

b.  Nature  and  object. —  An  accommodation  note  or  bill  within 
the  meaning  of  the  law  merchant  is  one  which  is  made  or  accepted 
not  upon  a  consideration,  but  for  the  purpose  of  enabling  the  payee 
or  holder  to  raise  money  on  credit.®^    Where  a  note  is  signed  by 

Missouri. —  Hodges  v.  Black,  76  Mo.  Ins.  Co.  v.  Church,  81  N.  Y.  218,  222, 

537.  that,  "  in  accordance  with  this  prin- 

New  Jersey. — Armour  v.  McMichael,  ciple,  and  upon  grounds  which  are  en- 

36  N.  J.  L.  92;  Allaire  v.  Hartshorne,  tirely  obvious  and  satisfactory,  it  has 

21  N.  J.  L.  665,  47  Am.  Dec.  175.  been  frequently  held  that  when  a  cred- 

North  Carolina. —  Eeddiek  v.  Jones,  itor  takes  from  his  debtor  the  note  of  a, 

28  N.  C.  107.  third  person  before  maturity,  in  good 

North  Dakota. —  Dunham  v.   Peter-  faith,  in  payment  of,  or  as  collateral 

son,  5  N.  D.  414,  67  N.  W.  293.  security  for,  a  debt,  and,  in  considera- 

Pennsylvania. —  Bardsley  v.  Delp,  88  tiou  tnereof,  gives  up  collateral  securi- 

Pa.  St.  420.  ties  held  therefor,  he  becomes,  to  the 

Texas. —  Herman  v.  Gunter,  83  Tex.  extent  of  the  collateral  surrendered,  a 

66,  18  S.  W.  428,  29  Am.  St.  Rep.  632.  holder   for   value   of   the    paper,    and 

94.  Taking     paper     as     collateral,  takes  it  free  from  the  defenses  of  an- 

or    in    payment   of    debt. —  Mayer   v.  tecedent  parties."    Citing  Bank  of  Sa- 

Heidelbach,    123    N.    Y.    332,    25    N.  lina  v.   Babcock,   21   Wend.    (N.   Y.) 

E.     416.       See     also     Coddington     v.  *99;   Essex  County  Bank  v.   Russell, 

Bay,   20   Johns.    (N.   Y.)    637,   where  29  N.  Y.  673;  Park  Bank  v.  Watson, 

it     was     held     that,     to     constitute  42  N.  Y.  490;  Chrysler  v.  Renois,  43 

an    indorsee    of    negotiable    paper    a  N.   Y.  209. 

holder  for  value,  so  as  to  exclude  the  95.  Neg.  Inst.  Law    (N.  Y.),  §  55. 

equities    of   antecedent   parties,   it   is  96.  English  Bills  of  Exchange  Act, 

sufScient  that  the  transfer  should  be  1882,  §  28. 

valid  as  between  the  indorser  and  in-  97.  Pollard  v.  Huff,  44  Neb.  892,  63 
dorsee,  but,  in  addition,  the  latter  N.  W.  58.  See  also  Story  on  Promis- 
must  have  relinquished  some  right,  in-  sory  Notes,  §  194. 
eurred  some  responsibility,  or  parted  Accommodation  paper  is  such  as  is 
with  value,  upon  the  credit  of  the  made,  accepted,  or  indorsed  by  one 
paper  at  the  time  of  the  transfer.  party  for  the  benefit  of  another,  with- 
it  was  said,  in  the  case  of  Phoenix  out  consideration;  it  represents  a  loan 
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one  person  for  the  acconrmodation  of  another  without  solicitation 
or  for  the  benefit  of  the  payee,  the  mere  fact  that  there  was  no 
consideration  as  to  him  does  not  make  him  an  accommodation 
maker.®*  The  object  of  an  accommodation  paper  must  be  a  loan 
of  credit  to  the  accommodated  party.^ 

c.  Revocable  until  negotiated. —  An  accommodation  note  has  no 
validity  until  it  has  passed  into  the  hands  of  a  third  person  for 
value,  and  until  negotiated,  the  maker  of  the  instrument  may  re- 
voke the  agreement.*  The  death  of  the  accommodation  party 
before  the  delivery  of  the  instrument  is  a  revocation,  and  a  person 
becoming  possessed  of  such  instrument  with  knowledge  of  its 
accommodation  character  cannot  recover  thereon  against  the  estate 
of  the  deceased  party.^ 

d.  Unauthorized  diversion. —  Where  an  accommodation  note  is 
delivered  without  restrictions  as  to  its  use,  the  person  for  whose 
benefit  it  was  made  may  either  negotiate  it  outright,  or  as  col- 
lateral for  his  individual  note.^  The  proceeds  of  such  a  note  may 
be  applied  in  payment  or  security  of  an  antecedent  debt.*  It  is 
not  a  diversion  of  an  accommodation  note  given  to  a  payee  to 
enable  him  to  get  money  at  a  particular  bank,  that  he  procures  such 

of   credit.     Carpenter  v.   Nat.   Bank,  knowledge  of   the  previous   death   of 

106  Pa.   St.    170.     The  fact  that  the  the  maker,  and  without  notice  of  its 

payee  requests  certain  persons  to  sign  accommodation  character,  may  recover 

so  that  he  can  negotiate  a  Bote  is  not  on  it  against  the  maker's  estate,  even 

of  itself  sufficient  to  render  such  sign-  if  the  indorser,   for   whose   accommo- 

ers   accommodation   makers.      Altman  dation  it  was  made,  put  it  in  cireula- 

V.  Anton,  91  Iowa,  612,  60  N.  W.  191.  tion     fraudulently     as     against     the 

98.  Capitol  City  State  Bank  v.  Des  maker. 

Moines  Cotton  Mill  Co.,  84  Iowa,  561,       3.  East  River  Bank  v.  Butterworth, 

51  N.  W.  33.  30  How.  Pr.    (N.  Y.)    444,   45   Barb. 

99.  Dunn  v.  Weston,  71  Me.  270,  36  (N.  Y.)   476,  aflfd.  in  51  N.  Y.  637. 
Am.  Rep.  310.  4.  Cole    v.     Saulpaugh,     48     Barb. 

The  exchange  of  promissory  notes  (N.  Y.)  104.  See  also  Dunham  v. 
between  parties,  although  made  for  Gilbert,  29  N.  J.  L.  521;  Brooks  v. 
their  mutual  benefit  and  convenience,  Hay,  23  Hun  (N.  Y.),  372;  Conti- 
does  not  constitute  either  of  them  netital  Nat.  Bank  v.  Crosby,  48  Hun 
accommodation  parties.  Whittier  v.  (N.  Y.),  621,  1  N.  Y.  Supp.  256;  Graf 
Eager,  1  Allen  (Mass.),  499.  v.   Smith,   62   Hun    (N.   Y.),  621,   16 

1.  Second  Nat.  Bank  v.  Howe,  40  N.  Y.  Supp.  892. 
Minn.  390,  42  N.  W.  200,  12  Am.  St.  In  the  ease  of  Agawam  Bank  v. 
Rep.  744;  Tufts  v.  Shepard,  49  Me.  Strever,  18  N.  Y.  502,  it  was  held 
312;  Macy  v.  Kendall,  33  Mo.  164;  that  "where  the  makers  of  a  note 
Smith  V.  Wycoff,  3  Sandf.  Ch.  (N.  Y.)  signed  by  them  for  the  aceommoda- 
77.  tion  of  others  delivered  to  the  latter, 

3.  Smith  V.  Wycoff,  3  Sandf.  Ch.  it  is  an  inference  of  law,  in  the  ah- 
(N.  Y.)  77.  sence  of  any  further  evidence  of  au- 

In  the  case  of  Clark  v.  Thayer,  105  thority  or  restriction,  that  they  for 
Mass.  216,  it  was  held  that  one  who  whose  accommodation  it  was  made  may 
takes  a  promissory  note  in  good  faith,  put  it  to  any  use  for  their  benefit  of 
for  value,  before  it  has  matured,  with   which  it  is  capable." 
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note  to  be  discounted  at  another  bank.®  To  constitute  an  unlaw- 
ful diversion  of  an  accommodation  note,  it  must  be  shown  that  the 
accommodation  party  was  injured  by  the  diversion  of  the  note 
from  its  original  purpose,  or  that  the  use  of  such  note  was  not 
consistent  with  the  agreement  on  which  it  was  made.®  A  fraud- 
ulent diversion  of  an  accommodation  paper  from  the  purpose  for 
which  it  was  made  is  no  defense  against  a  bona  fide  holder  for 
value  before  maturity.'' 

e.  Holders  of  accommodation  paper  transferred  hefore  ma- 
turity.—  Accommodation  paper  has  all  the  characteristics  of  other 
commercial  paper  in  the  hands  of  a  holder  for  valu©.^  The 
knowledge  of  the  holder  that  the  note  was  for  the  accommodation 
of  some  of  the  parties  thereto  is  no  defense,  if  he  took  the  note 
for  value  before  maturity.®    As  stated  in  an  Illinois  case  :^°    "  The 

5.  Hay  v.  Jaeckle,  90  Hun  (N.  Y.),  don  v.  Boppe,  55  N.  Y.  665;  Holland 
114,  35  N.  Y.  Supp.  650;  Eeed  v.  Trust  Co.  v.  Waddell,  75  Hun,  104; 
Treutman,  53  Ind.  438.  Archer  v.  Shea,  14  Hun,  493;  Garfield 

6.  Rogers  v.  Sipley,  35  N.  J.  L.  Nat.  Bank  v.  Colwell,  57  Hun,  169. 
86.  In  other  States  the  following  cases 

7.  Goodwin  v.  Conklin,  85  N.  Y.  21.  are  in  point: 

8.  When  a,  negotiable  note  is  made  Alahama. —  Marks  v.  First  Nat. 
ior  the  accommodation  of  a  payee,  and  Bank,  79  Ala.  550. 

is   left  with   him   to  be  used   in   the        Galifornia. —  Leeke   v.   Hancock,-  76 

general  transaction  of  his  business,  it  Cal.  126. 

nas  no  vitality  while  it  remains  in  his        Colorado. —  Pendleton  v.   Smissaert, 

possession;    but   when   negotiated   by  1  Colo.  App.  508,  29  Pac.  521. 
him  it  stands  on  an  equality  with  other        Georgia. —  Flournoy    v.    First    Nat. 

commercial   paper,   and  the  maker  is  Bank,  79  Ga.  810,  2  S.  E.  547. 
bound  primarily   and   unconditionally       Illinois. —  Harlow  v.  Boswell,  15  111. 

for  its  payment.    Oonnerly  v.  Planters  56;    Miller  v.   Larned,    103   111.   562; 

A  Merchants'  Ins.  Co.,  66  Ala.  432.  Holmes  v.  Bemis,  25  111.  App.  232,  aflfd. 

9.  Story  on  Promissory  Notes,  §  194.  in  124  HI.  453,  17  N.  B.  42;  Hodgea 
Knowledge  of  holder  no  defense  to  v.  Nash,  43  111.  App.  638. 

accommodation  party. —  The  following  Indiana. —  Marsh    v.   Low,    55    Ind. 

case   are  in   support  of  this  proposi-  271;  Beach  v.  State  Bank,  2  Ind.  488. 

tion:  Iowa. —  Winters  v.   Home  Ins.  Co., 

New  Yorfc.— 'Cole  v.   Saulpaugh,  48  30  Iowa,  172. 

Barb.     104;      Schepp     v.     Carpenter,  Maine. —  Dunn  v.   Weston,    71    Me. 

49      Barb.      542;      Ogden     v.      Ray-  270,  36  Am.  Rep.  310. 

mond,  5  Bosw.   (Super.  Ct.)    16,  affd.  Maryland. —  Maitland     v.     Citizens' 

in   1  Keyes,  42;   First  Nat.  Bank  of  Nat.  Bank,  40  Md.  540,  17  Am.  Rep. 

Portland  v.  Schuyler,  7  J.  &  S.  ( Super.  620. 

Ct.)    440;   Arnson  v.  Abrahamson,  16  Minnesota. —  Tourtelot  v.   Eeed,   62 

Daly,  72,  9  N.  Y.  Supp.  514;  Kruel-  Minn.  384,  64  N.  W.  928. 

witch    V.     Meltener,     13    Misc.     342,  Nebraska. —  Baker   v.    Union    Stock 

34  N.  Y.  Supp.  451;  Moynihan  v.  Me-  Yards  Nat.  Bank  (Neb.),  89  N.  W.  269. 

Keon,   16  Misc.   343,   38  N.  Y.  Supp.  New  Jersey. —  Duncan  v.  Gilbert,  29 

61;   Nat.  Bank  of  North  America  v.  N.  J.  L.  52. 

■White,    19   App.   Div.    390,   46   N.  Y.  ff  ort  A  C(woiino.— Norfolk  Nat.  Bank' 

Supp.  555;  Citizens' Nat.  Bank  V.  Lil-  v.    Griffin,    107   N.    C.    173,    11    S.   E. 

ienthal,  40  App.   Div.   609,   57  N.  Y.  1049,  22  Am.  St.  Rep.  868. 

Supp.  567;  Mechanics'  Banking  Assn.  Pennsylvania. — Philler  v.  Patterson, 

v.  White  Lead  Co.,  35  N.  Y.  505;  Gor-  168  Pa.  St.   468,  32  Atl.  26,  47  Am. 

10.  Miller  v.  Larned,  103  111.  562,  570,  571. 
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very  purpose  of  making  accommodation  paper  is  that  the  party 
favored  may  dispose  of  it,  and  unless  restricted  he  may  transfer 
it  either  before  or  after  maturity,  and  the  maker  will  be  equally 
bound.  The  usage  in  this  regard  is  sanctioned  by  the  practice 
that  has  prevailed  in  mercantile  transactions  everywhere,  in  this 
country  and  in  England.  That  usage  has  now  the  consistence  of 
law.  Any  other  rule  would  permit  the  maker  of  such  paper  to 
practice  a  fraud  on  persons  who  should  take  paper  he  had  put  out 
to  be  negotiated  in  the  usual  course  of  business.  The  only  safe 
rule  is,  that  where  a  bill  or  note  is  given,  with  no  restriction  as  to 
the  mode  or  time  of  using  it  by  the  party  accommodated,  and  the 
same  has  been  transferred  in  good  faith  in  the  usual  course  of 
business,  the  holder,  if  he  paid  a  valuable  consideration  for  it, 
will  be  entitled  to  recover  the  full  amount,  although  he  may  have 
had  full  knowledge  it  was  accommodation  paper." 

f.  When  paper  is  transferred  after  maturity. —  Ordinary  com- 
mercial paper  transferred  after  its  maturity  is  transferred,  as  a 
general  rule,  subject  to  all  equities  and  defenses  existing  between 
the  original  parties.^^  The  same  rule  does  not  exist  as  to  accom- 
modation paper  which  is  transferred  after  maturity,  for  in  such 
case  the  weight  of  authority,  both  in  this  country  and  in  England, 
seems  to  be  in  favor  of  permitting  the  holder  of  paper  so  trans- 
ferred to  recover  thereon  from  the  accommodation  party,  if  he  is 
a  holder  for  value,  and  the  terms  under  which  the  accommodation 
paper  was  made  did  not  prohibit  its  use  after  its  maturity. ^^    It 

St.  Eep.  896;  Mosser  v.  Crisswell,  150  ment   restraining   the   transfer   of  an 

Pa.  St.  409,  24  Atl.  618;  Newbold  v.  accommodation  note  after  due,  and  it 

Boraef,  155  Pa.  St.  227,  26  Atl.  305.  is  used  for  the  purpose  for  which  it 

Vermont. —  Farmers     &    Mechanics'  was   given,  it  is   immaterial  whether 

Bank  v.  Rathbone,  26  Vt.  19,  58  Am.  the   holder   advances   money    upon    it 

Dec.  200.  before    or    after    its    maturity."      See 

An  acceptor  of  drafts  for  the  aocom-  also  Redfield  &  Bigelow's  Lead.   Cas. 

modation  of  the  drawer  cannot  defend  217,  where  it  is  said:     "The  indorser 

against  the  same  in  the  hands  of  the  for   accommodation  is  equally  bound, 

payee  or  an  indorsee,  on  the  ground  whether   the  transfer  is  made  before 

that    he    received    nio     consideration,  or  after  the  paper  falls  due,  or  whether 

where  full  consideration  was  received  the  purchaser  knew   the   indorsement 

by  the  drawer.     Levy  &  Co.  v.  Kauff-  was  made  for  accommodation  or  not. 

man,  114  Fed.  170.  To  hold  otherwise  would  be  to  encour- 

11.  See  post,   §  77.  age  fraud,   and  to   relieve   the   party 

12.  Taking  after  dishonor. —  One  from  the  very  responsibility  which  he 
who  takes  an  accommodation  note  expected  to  meet,  and  which  upon 
after  its  dishonor  may  recover  from  every  principle  of  justice  and  fair 
the  maker  or  indorser,  if  it  he  used  dealing  he  should  be  compelled  to 
for    the    purpose    for    which    it    was  abide  by." 

given.    2  Parsons  on  Note;  and  Bills,  In  New  York  there  is  some  diver- 

28.     In  the  case  of  Dunn  v.  Weston,  sity  in  the  opinions  of  the  courts,  al- 

71  Me.  270,  36  Am.  Rep.  310,  it  was  though   the   Court   of  Appeals    seems 

held  that,  unless  there  is   an  agree-  to  have  settled  the  proposition  that  an 


§  55.  AccoMMODATiodsr  Papee.  31S 

cannot  be  denied,  however,  that  in  many  States  accommodation 
paper,  transferred  after  maturity,  is  treated  in  the  same  way,  and 
stibjected  to  the  same  rule  as  other  commercial  paper,  upon  the 
ground  that  an  accommodation  party  lends  his  credit  only  for  the 
period  specified  in  the  instrument,  that  is  until  its  maturity ;  and 
if  transferred  thereafter  such  party  should  not  be  made  liable 
except  as  an  ordinary  party  to  commercial  paper.''^  But  many  of 
the  leading  text-writers  have  favored  the  former  view,"  and  it 
seems  to  us  the  better  reasoning,  and  the  authorities  of  equal  or 
greater  weight  are  in  its  support.  The  maker  of  an  accommoda- 
tion note  holds  himself  out  to  the  public  to  be  absolutely  bound  to 
every  person  who  shall  take  the  same  for  value.-'^  As  has  been 
observed  in  a  New  York  case,^^  "  a  party  who  lends  his  note  with- 
out limitation  as  to  the  time  of  its  use  cannot  therefore  be  pre- 
sumed in  law  to  have  limited  such  time  to  that  before  its  maturity." 

g.  Rights  and  liabilities  of  accommodation  party. —  The  liabili- 
ties of  an  accommodation  indorser  will  also  be  hereafter  considered 
in  the  chapter  on  Liabilities  of  Parties.  ^^  If  there  be  no  wrongful 
diversion,  or  other  fraud,  in  the  acquisition  of  an  accommodation 
paper,  it  may  be  enforced  by  a  transferee  to  whom  it  was  trans- 
ferred before  maturity  as  collateral  security  for  the  payment  of 
an  antecedent  debt;^*  or  by  a  transferee  to  whom  it  was  trans- 
ferred in  payment  of  such  a  debt.^* 

h.  Accoinmodation  party  as  surety;  subrogation;  contribution. — 
The  relationship  of  principal  and  surety  exists  as  between  the 

accommodation  indorser,  without  con-  v.  Hutchinson,   36  Pa.   St.   285;    Cot- 

sideration,   is    not  liable  to  a   trans-  trell  v.  Watkins,  89  Va.  801. 

feree,  after  maturity,  where  the  trans-  14.    Story     on    Promissory    Notes, 

fer  is  made  from  the  person  for  whose  §  191;  2  Parsons  on  Notes  and  Bills, 

accommodation    it   was    indorsed,    al-  28 ;  Daniel  on  Negotiable  Instruments, 

though    full    consideration   was    paid.  §§  726,  786;  Chitty  on  Bills,  np.  218, 

Chester  v.   Dorr,  41  N.  Y.  279.     But  219;  Byles  on  Bills  ( Sharswood's  ed. ) , 

3ee  Harrinsrton  v.  Dorr,   1   Rob.    (N.        ,-    -ra-.-KTi-r.!  /-i       i.>-i 

jr  1    0-1      A    t,-ii        TiT-11        ^o  T)     u         15.  First  Nat.  Bank  v.   Grant,    il 

^^   V  ^.n^'^     /^-        ^'  t       ^.-  Me.  374,  36  Am.  Rep.  334. 

(N.  y.)  305;  East  River  Bank  V   But-  j^q    Robertson,  C.  J.,  in  Harrington 

terworth,  4o  Barb._  (N.  Y.)    476.  ^_  p^^r,  3  Rob.    (N.  Y.)   275. 

Other  cases  holding  that  the  maker  ji^^  gg^     ^^j   chap    VII 

of  an  accommodation  note  made  with-  jg'  jj^  Zeng'  v.  Fyfe,  l'  Bosw.    (N. 

out  restriction  is  liable  to  a  third  per-  y.)    335;    Inglis  v.   Kennedy,   6   Abb! 

son  who   acquires   it  for  value   after  pr.   (N.  Y.)  32;   Schepp  v.  Carpenter, 

maturity    are:      First   Nat.    Bank   v.  51  N.  Y.  602;  Todd  Nat.  Union  Bank, 

Grant,  71  Me.  374,  36  Am.  Rep.  334;  132  Pa.  St.  312,   19  Atl.  218;   Atkin- 

Renwick  v.  Williams,  2  Md.  356;  Mil-  son  v.  Brooks,  26  Vt.  569. 

ler  V.  Lamed,  103  111.  562;  Seyfert  v.  19.  Grocers'  Bank  of  New  York   v. 

Edison,  45  N.  J.  L.  393.  Penfield,   69  N.  Y.  502,  25  Am.  Rep. 

13.  Chester  v.  Dorr,  41  N.  Y.  279;  231;   Ward  v.  Howard,  88  N.  Y.  74; 

Battle  V.  Weems,  44  Ala.  105 ;  Carroll  Schepp  v.   Carpenter,   51  N.  Y.   602 ; 

V.  Peters,  1  McGloin    (La.),  88;  Kel-  Smith  v.  Van  Loan,  16  Wend.  (N.  Y.) 

logg  V.  Barton,   94  Mass.   524;   Hoff-  659;    Crosby  v.   Lane,   Fed.   Gas.  No. 

man  v.  Foster,  43  Pa.  St.  137;  Bower  3,423. 
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person  for  whose  benefit  a  note  was  made  and  the  accommodated 
party,  at  least  so  far  as  their  own  interests  are  concerned.^  An 
accommodation  party,  being  a  surety  for  the  person  benefited,  is 
entitled  to  be  subrogated  to  all  the  rights  and  securities  of  the 
holder,  for  the  purpose  of  obtaining  reimbursement ;  and  it  is  the 
duty  of  such  holder,  having  such  securities  from  the  principal,  to 
retain  or  dispose  of  them  for  the  benefit  of  the  sureties.^  And,  if 
iolding  such  securities,  he  surrenders  them  to  the  principal,  or 
otherwise  disposes  of  them  to  his  advantage,  without  the  assent 
of  the;  sureties,  he  thereby  discharges  them  to  the  amount  of  the 
value  of  the  securities  so  surrendered.^^  But  such  right  of  sub- 
rogation does  not  exist  until  the  accommodation  party  has  paid  the 
instrument.^*  And  it  may  also  be  said  as  a  general  rule  that  the 
accommodation  party  is  subrogated  to  all  the  defenses  and  equities 
possessed  by  his  principal  except  such  as  are  personal  to  such 
principal,  and  also  such  as  are  impliedly  or  expressly  waived  by 
his  signature.^  Where  one  of  several  joint  and  several  maJsers 
of  an  accommodation  paper  pays  the  same  such  paper  remains  in 
Jiis  hands  as  evidence  of  his  right  to  contribution,  and  he  or  his 
assignee  may  maintain  an  action  against  his  comakers  to  recover 
their  pro  rata  shares.^^ 

30.  In  re  Babeock,  3  Story  (U.  S.),  inal  parties  to  an  accommodation 
393;  Knighton  v.  Curry,  62  Ala.  411;  paper,  and  knowledge  thereof  by  the 
Cummings  v.  Little,  45  Me.  183;  plaintiff,  entitles  the  makers,  upon 
Parks  V.  Ingram,  22  N.  H.  292,  55  Am.  payment  of  the  debt,  to  all  the  rights, 
Dee.  153;  State  Bank  v.  Smith,  155  remedies,  and  securities  that  the 
N.  Y.  185,  49  N.  E.  680,  affg.  85  Hun  plaintiff  had  with  reference  to  the 
(N.  Y.),  200,  32  N.  Y.  Supp.  999.  But  notes.  State  Bank  v.  Smith,  155 
the  fact  that  the  accommodation  N.  Y.  185,  197,  49  N.  E.  680.  See 
maker  of  a  note  was  a  surety  for  the  also  Stevenson  v.  Austin,  3  Mete, 
payee  does  not  affect  the  rights  of  a  (Mass.)  347;  Sublett  v.  McKinney, 
subsequent  holder  against  such  maker.  19  Tex.  438. 

King  V.   Parks    (Tex.   Civ.   App.),  63  22.  Cummings  v.  Little,  45  Me.  183; 

S.  W.  900.  Dunn  v.   Parsons,    40   Hun    (N.   Y.), 

31.  Cimimings  v.  Little,  45  Me.  77;  Nat.  Exch.  Bank  v.  Silliman,  65 
183;     Farmers    &    Citizens'    Bank    v.  N.  Y.  475. 

Sherman,    33    N.    Y.    69;    Merchants'  23.  Higgins    v.    Wright,    43    Barb, 

^at.   Bank  of   Syracuse  v.   Comstock,  (N.    Y. )     461;    First    Nat.    Bank   of 

55  N.  Y.  24,  14  Am.  Eep.   168;  Nat.  Buffalo  v.  Wood,  71  N.  Y.  405,  27  Am. 

Exch.  Bank  v.  Silliman,  65  N.  Y.  475,  Rep.  66;  Mosser  v.  Crisswell,  150  Pa. 

where   it   was   held   that,    where   col-  St.  409. 

laterals  were  deposited   with   a   bank  24.  Weimer  v.  Shelton,  7  Mo.  237, 

as   security   for   loans   and   discounts,  where   it  was  held   that   an   indorser 

the  bank  cannot,  as  against  an  accom-  for   accommodation   might  avail   him- 

modation  indorser,  apply  them  instead  self   of   the   defense  of  usury   to  the 

to  the  payment  of  notes  of  such  per-  same  extent  as  the  maker.     See  also 

sons  purchased  by  it  after  maturity;  Gunnis  v.  Weigley,  114  Pa.  St.  191; 

First  Nat.  Bank  of  Buffalo  v.  Wood,  Sawyer  v.  Chambers,  43  Barb.  (N.  Y.) 

71  N.  Y.  405,  27  Am.  Eep.  66.  622. 

The  existence  of  the  relationship  of  25.  Dillenbeck  v.  Dygert,  87  N.  Y. 

principal  and  surety  between  the  orig-  303. 
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S  56.  What  Constitutes  Negotiation. 

a.  Statutory  provision. 

b.  Negotiation  by  delivery. 

c.  Negotiation  by  indorsement. 

%  57.  Indorsement,  how  Made. 

a.  Statutory  provision. 

b.  General  requirement. 

c.  Place  of  indorsement;  allonge. 

d.  Indorsement  on  collateral  instrument. 

$  58.  Indorsement  Must  be  of  Entire  Instrument. 

a.  Statutory  provision. 

b.  Indorsement  to  two  or  more  indorsees. 

§  59.  Kinds  of  Indorsement. 

a.  Statutory  provisions. 

b.  Special  indorsement. 

c.  Indorsement  in  blank. 

d.  Effect  of  indorsement  in  blank. 

I   60.   Restrictive  Indorsements. 

a.  When  indorsement  restrictive;  statutory  provision. 

b.  Indorsements  for  collection. 

c.  Indorsements  for  deposit. 

d.  Indorsements  in  trust. 

e.  Effect  of  restrictive  indorsement;  statutory  provision. 

3  61.  Qualified  Indorsement. 

a.  In  general. 

b.  How  made. 

e.  Statutory  provision. 

§  63.  Conditional  Indorsement. 

a.  In  general. 

b.  Statutory  provision. 

f  63.  Indorsement  of  Instrument  Payable  to  Bearer. 

a.  Statutory  provision. 
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i  64.  Indorsement  of  Instrument  Payable  to  Two  or  More  Persons. 

a.  Statutory  provision. 

b.  Autliority  to  indorse. 

§  65.  Indorsements  by  or  to  Cashiers,  Corporate  Officers,  and  Other 
Persons  Acting  in  a  Representative  Capacity. 

a.  Indorsement  to  -a.  cashier  or  officer  of  a  corporation;    statutory 

provision. 

b.  Indorsement  to  bank  or  corporation. 

«.  Indorsement  by  cashier  or  treasurer  of  corporation, 
d.  Indorsement  in  representative   capacity. 

\  66.  Misspelled  Name  of  Payee  or  Indorsee;  Presumption  as  to  Time 
and  Place  of  Indorsement. 

a.  Indorsement  where  name  is  misspelled;  statutory  provision. 

b.  Presumption  as  to  time  of  indorsement;  statutory  provision. 

c.  Presumption  as  to  place  of  indorsement;  statutory  provision. 

{  67.  Negotiable  Character  of  Instrument  Continued. 

».  Statutory  provision. 

b.  Effect  of  negotiation  of  overdue  paper. 

c.  Discharge  of  instrument. 

I   68.  Striking  out  Indorsement. 

a.  Statutory  provision. 

b.  Striking  out  subsequent  indorsements. 

c.  Striking  out  special  indorsements. 

8  69.  Transfer  Without  Indorsement. 

a.  Statutory  provision. 

b.  Effect  of  transfer. 

c.  Effect  as  equitable  assignment. 

d.  Notice  of  transfer  without  indorsement. 

e.  Indorsement  when  made  does  not  relate  back  to  time  of  transfer. 

8  70.  When  Prior  Party  May  Negotiate  Instrument. 

a.  Statutory  provision. 

§  71.  Assignment  of  Commercial  Paper. 

a.  Assignability  in  general. 

b.  Assignment  of  nonnegotiable  instruments. 

c.  Assignment  of  separate  writing. 

d.  Effect  of  assignment. 

e.  Eights  of  parties. 

8  56.  What  constitutes  negotiation. 

a.  Statutory  provision. —  By  the  JTegotiable  Instruments  Law  it 
is  provided  that  :    "An  instrument  is  negotiated  when  it  is  trans- 
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"  f erred  from  one  person  to  another  in  sucli  manner  as  to  con- 
"  stitute  the  transferee  the  holder  thereof.  If  payable  to  bearer 
"  it  is  negotiated  by  delivery ;  if  payable  to  order  it  is  negotia- 
"  ted  by  the  indorsement  of  the  holder  completed  by  delivery."  ^® 
This  section  is  directly  derived  from  the  English  Bills  of  Ex- 
change Act,  being  the  same  in  language  and  meaning. ^'^  The  term 
"  holder  "  is  defined  by  the  statute  ^  as  including  the  payee  or 
indorsee  of  a  bill  or  note,  v^ho  is  in  possession  of  it,  or  the  bearer 
thereof ;  and  the  term  "  bearer  "  means  the  person  in  possession 
of  a  bill  or  note  v^hich  is  payable  to  the  bearer.^  We  have  already 
seen  that  an  instrument  is  payable  to  bearer  when  it  is  expressed 
to  be  so  payable,  or  when  it  is  made  payable  to  the  order  of  a 
fictitious  person,  or  when  the  payee  does  not  purport  to  be  the 
name  of  any  person,  or  when  the  only  or  last  indorsement  is  an 
indorsement  in  blank  ;^*'  and  an  instrument  is  payable  to  order 
when  it  is  drawn  payable  to  the  order  of  a  specified  person,  or  to 
him  or  his  order.*^  The  statutory  rule,  as  above  stated,  is  declara- 
tory of  the  common  law.^^ 

b.  Negotiation  by  delivery. —  Independent  of  a  statutory  pro- 
vision to  the  contrary,  an  instrument  payable  to  bearer, ^^  or  in- 

26.  Neg.  Inst.  L.  (N.  Y.),  i  60.  v.  Straiten,  3  Keyes,  365,  3  Abb.  Ct. 
For  same  provision  in  statutes  of  other  App.  Dec.  269;  Pierce  v.  Crafts,  12 
States  see  Appendix.  Johns.  90. 

27.  English  Bills  of  Exchange  Act,  Alabama. —  Sprowl  v.  Simpkins,  3 
1882,  §  31   (1)    (2)    (3).  Ala.  515. 

28.  Neg.  Inst.  L.   (N.  Y.),  §  2.  Arkansas. —  Buckner  v.  Heal  Estate 

29.  Neg.  Inst.  L.   (N.  Y.),  §  2.  Bank,  5  Ark.  536,  41  Am.  Dec.  105. 

30.  Neg.  Inst.  L.  (N.  Y.),  §  29.  Geor-flria.— Porter  v.  McColIum,  15 
For  same  provision  in  statutes  of  other  Ga.  528. 

States  see  Appendix.  Indiana.-^ 'Riley  v.   Schawaoker,  50 

31.  Neg.  Inst.  L.  (N.  Y.),  §  28.  Ind.  592;  Hall  v.  Allen,  37  Ind.  541; 

32.  Common-law  rule. — The  follow-  Tescher  v.  Merea,  118  Ind.  586,  21  N. 
ing    quotation    from    the    opinion    of  E.  316. 

Blackburn,    J.,    in   Crouch     v.    Credit  Iowa. —  Mainer    v.   Reynolds,    4   G. 

Foneier,    L.  R.,    8  Q.  B.    (Eng.)    374,  Greene,  187. 

states  the  uniform  rule:  Massachusetts. —  Wilbour  v.  Turner, 

"  Bills  of  exchange  and  promissory  5  Pick.  526. 

notes,  whether  payable  to  order  or  to  Mississippi. —  Cobb     v.     Duke,     36 

bearer,  are  by  the  law  merchant  nego-  Miss.  60,  72  Am.  Dec.  157;  Tillman  v. 

tiable  in  both  senses  of  the  word.    The  Allies,  13  Miss:  373,  43  Am.  Dec.  520. 

person  who,  by  a  genuine  indorsement,  'Nebraska. —  Dusenbery  v.   Albright, 

or,  where  it  is  payable  to  bearer,  by  a  31  Neb.  345,  47  N.  W.  1047. 

delivery,  becomes  holder,  may  sue  in  THew  .Jersey. —  Hutchings  v.  Low,  13 

his  own  name  on  the  contract,  and  if  N.  J.  L.  246. 

he  is  a  bona  fide  holder  for  value,  he  Tennessee. —  Smyth     v.     Garden,     1 

has  a  good  title  notwithstanding  any  Swan,  28. 

defect  of  title  in  the  party    (whether  Tewas. —  Hopkins    v.     Seymour,     10 

indorser  or  deliverer)   from  whom  he  Tex.  202. 

-took  it."  'Vermont. —  Adams  v.  Soule,  33  Vt. 

33.  THew    York. —  Mechanics'    Bank  538. 
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dorsed  in  blank,**  passes  by  delivery  only,  vests  a  valid,  legal 
interest  in  the  holder,  and  authorizes  him  to  sue  thereon  in  his  own 
nanae.  Where  a  note  vs^as  payable  to  "  the  order  of  "  the  payee  "  or 
bearer,"  it  has  been  held  that  the  note  was  payable  to  the  bearer, 
and  an  action  could  be  maintained  thereon  in  the  name  of  any 
holder.*"  And  a  note  payable  to  the  order  of  the  maker,  and  in- 
dorsed by  him,  becomes  in  effect  a  note  payable  to  the  bearer,  and 
passes  by  delivery,  and  any  one  to  whom  the  note  is  delivered 
becomes  the  legal  holder  thereof.** 

c.  Negotiation  by  indorsement. —  That  the  title  of  a  negotiable 
instrument  passes  by  an  ordinary  indorsement,  whether  special  or 
general,  is,  of  course,  elementary.  The  term  "  indorsement,"  un- 
der the  statute,  means  an  indorsement  completed  by  delivery  f  it 
implies  a  transfer,  by  writing,  upon  the  instrument.**    It  differs 


Under  the  statute  in  Illinois,  a  note 
payable  to  a,  person  or  bearer  cannot 
be  transferred  or  assigned  by  delivery 
only,  so  as  to  authorize  the  holder  to 
sue  in  his  own  name;  and  a  writ  can- 
not be  sustained  upon  the  note  by  the 
holder  against  the  person  who  thus  as- 
signed it  to  him.  Hilborn  v.  Artua,  4 
111.  344.  And  it  is  so  held  although 
the  note  may  have  been  transferred  by 
delivery  in  a  State  where  such  transfer 
would  carry  the  legal  right  with  it. 
Roosa  v.  Crist,  17  111.  450,  65  Am.  Dec. 
679.  See  also  Turner  v.  Peoria  &  S.  R. 
Co.,  95  111.  134,  35  Am.  Rep.  144. 

34.  Where  notes  are  indorsed  in 
blank,  they  are  transferable  by  deliv- 
ery; and  if  such  notes  are  part  of  the 
assets  of  a  decedent's  estate,  they  may 
be  sold  and  transferred  by  the  executor 
without  indorsement  by  himself,  and 
without  any  order  of  the  court. 
Wooley  V.  Lyon,  117  111.  244,  6  N.  E. 
885,  57  Am.  Rep.  867. 

See  also  the  following  cases: 

Alahama. —  Carter  v.  Lehman,  Durr 
&  Co.,  90  Ala.  126,  7  South.  735. 

California. —  Curtis  v.  Sprague,  51 
Cal.  239. 

Illinois. —  Morris  v.  Preston,  93  111. 
215;  Wilder  v.  De  Wolf,  24  111.  190. 

Kentucky. —  Caruth  v.  Thompson,  16 
B.  Mon.  572,  63  Am.  Dec.  559. 

Maryland. —  Lucas  v.  Byrne,  35  Md. 
485. 

Massacfmsetts. —  Lindsay  v.  Chase, 
104  Mass.  253. 

Nebraska.— 'Everett  v.  Tidball,  34 
Neb.  803.  52  N.  W.  816. 

New  York. —  Beall  v.  Gen.  Electric 


Co.,  16  Mise.  611,  38  N.  Y.  Supp.  527; 
Taylor  v.  Surget,  14  Hun,  116;  Mit- 
chell V.  Hyde,  12  How.  Pr.  460. 

North  Ga/roUna. —  French  v.  Barney 
1  Ired.  219. 

Permsylvania. —  Gunnis  v.  Weigley, 
114  Pa.  St.  191,  6  Atl.  465. 

Wisconsin. —  Lyon  v.  Ewings,  17 
Wis.  61. 

35.  Bitzer  v.  Wager,  83  Mich.  223, 
47  N.  W.  210. 

But  in  an  early  New  York  ease 
(Cock  v.  Fellows,  1  Johns.  23),  where 
the  instrument  ran  "  Due  the  bearer 
hereof,  31  18s  lOd,  which  I  promise  to 
pay  to  Abraham  Thompson,  or  order,  ' 
on  demand,  as  witness  my  hand,  this 
22nd,  11th  month,  1803.  (Signed) 
Jordon  Cock."  It  was  held  that  the 
word  "  bearer "  had  reference  to 
Thompson  as  the  payee,  and  that  no 
person  could  maintain  an  action  on  the 
note  without  his  indorsement. 

36.  Jones  v.  Shapera,  57  Fed.  457,  6 
C.  C.  A.  423;  Bank  of  Lassen  County 
V.  Sherer,  108  Cal.  513,  41  Pac.  415. 

In  New  York  it  has  been  held  under 
a  statute  (1  R.  S.  768,  §  5),  which  has 
since  been  repealed  by  the  Negotiable 
Instruments  Law,  that  a  note  payable 
to  the  order  of  the  maker,  as  against 
an  accommodation  indorser  having 
knowledge  of  the  fact,  is  to  be  con- 
sidered as  if  payable  to  the  bearer, 
and  is  valid  although  negotiated  with- 
out the  indorsement  of  the  payee.  Irv- 
ing Nat.  Bank  v.  Alley,  79  N.  Y.  536. 

37.  Neg.  Inst.  L.   (N.  Y.),  S  2. 

38.  Clark  v.  Sigourney,  17  Conn. 
311;    Stowe    V.   Weir,    15    Ind.    341  j 
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from  an  assignment  in  tliat  by  an  indorsement  the  title  to  the  in- 
strument is  transferred,  while  an  assignment  thereof  transfers 
merely  an  interest  therein.^®  Difficulty  has  sometimes  arisen  in 
cases  where  parties  have  written  upon  the  back  of  commercial 
paper  a  contract  of  guaranty,  where  the  question  has  been  some- 
what mooted  as  to  whether  the  title  passes  so  as  to  constitute  a 
person  an  indorsee  who  takes  from  such  guarantor,  within  the  rule 
■protecting  him  against  prior  equities.  It  is  insisted  by  the  courts 
that  nothing  should  be  done  by  the  person  negotiating  an  instru- 
ment to  affect  its  negotiable  character.  There  must  always  be  a 
transfer  of  the  legal  title,  and  such  transfer  must  take  such  form 
as  not  to  indicate  a  purpose  to  destroy  the  negotiable  quality  of 
the  instrument.  The  form  of  the  indorsement  is  not  material. 
It  may  be  an  indorsement,  although  it  is  in  terms  an  assignment. 
This  was  held  at  an  early  time  in  England,*"  and,  with  the  excep- 
tion of  two  States,  it  appears  to  be  the  law  in  this  country.*^  It 
has  been  held  that  one  who  is  the  payee  or  the  holder  of  negotiable 
paper,  and  who  writes  above  his  indorsement  a  contract  of  guaranty 
of  payment,  does  not  thereby  restrict  the  negotiability  of  the  in- 
strument, but  is  an  indorser  with  enlarged  liability.*^     It  cannot 

Williams  v.  Osbon,  75  Ind.  280;  Kern  v.  Hurley,  6  S.  D.  592,  62  N.  W.  958, 

V.  Hazlerigg,  11  Ind.  443,  71  Am.  Dec.  55  Am.  St.  Rep.  859. 

360;   Partridge  v.  Davis,  20  Vt.  499;        40.  Roberts  v.  Frankum,  9  C.  &  D. 

Freeman  Bank  v.  Ruckman,  16  Gratt.  (Eng.)  221. 

(Va.)   126.  41.  Hailey  v.  Falconer,  32  Ala.  536; 

The  proper  definition  of  indorsement,  Brotherton  v.  Street,  124  Ind.  599 ; 
in  the  commercial  sense,  is  the  writing  Sears  v.  Lantz,  47  Iowa,  658 ;  Adams 
of  one's  name  upon  or  across  the  back  v.  Blethen,  66  Me.  19,  22  Am.  Rep. 
of  a  bill  of  exchange,  promissory  note,  547;  Davidson  v.  Powell,  114  N.  C. 
or  check,  by  which  the  property  is  as-  575;  Merrill  v.  Hurley,  6  S.  D.  592,  62 
signed  or  transferred.  The  term  "  in-  N.  W.  958,  55  Am.  St.  Rep.  859 ; 
dorsement"  by  the  law  merchant  is  Crosby  v.  Roub,  16  Wis.  616,  84  Am. 
not  a  proper  legal  term  for  the  act  of  Dec.  720.  But  see  contra,  Aniba  v. 
one  who  adds  his  name  in  any  manner  Yeomans,  39  Mich.  171 ;  Hatch  v.  Bar- 
to  a  nonnegotiable  note.  Richards  v.  rett,  34  Kan.  223. 
Warring,  39  Barb.   (N.  Y.)   42.  42.  Dunham    v.  Peterson,   5  N.   D. 

39.  Franklin  v.  Toogood,   18  Iowa,  414,  67  N.  W.  293,  57  Am.  St.  Rep. 

515.  556. 

Upon  the  back  of  a  negotiable  in-        Indorsement  with  enlarged  liability, 

terest-bearing  bond,  made  payable  to  a  —  The  written  words  "  demand,  notice, 

corporation,    its    managing    president  and  protest  waived,  payment  guarau- 

wrote   the   following,    and   signed  the  teed,"  signed  by  the  payee  on  the  back 

same  in  his   official   capacity :      "  For  of  a  negotiable  instrument,  constitute 

value   received,   I    hereby  assign    the  an  indorsement  with  an  enlarged  lia- 

■within  bond,  together  with  all  our  in-  bility.     Buck  v.  Davenport  Sav.  Bank, 

terest  in  and  all  our  right  under  the  29  Neb.  407,  45  N.  W.  776,  26  Am.  St. 

mortgage  securing  the  same,  to  Mary  Rep.  392.     See  also  Herring  v.  Wood- 

E.  Merrill,  without  recourse."    It  was  hull,   29    111.   92,   81    Am.   Dec.   296 ; 

held   to   constitute   a   contract   of   in-  Myrick  v.   Casey,   27   Me.   9,   46   Am. 

dorsement,  and  not  to  be  a  mere  as-  Dec.  583;  Vansandt  v.  Arnold,  31  Ga. 

fiignment  of  the  instrument.     Merrill  210;  Partridge  v.  Davis,  20  Vt.  499. 
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be  denied,  however,  that  there  is  conflict  among  the  authorities 
upon  this  question.  There  are  a  number  of  cases  which  hold  that 
a  contract  of  guaranty  upon  the  back  of  a  negotiable  instrument 
is  not  a  negotiation  of  the  bill,  as  understood  by  the  law  merchant.'** 
There  is  also  a  decided  conflict  of  authority  as  to  the  question  of 
a  contract  of  assignment  written  upon  the  back  of  a  negotiable 
instrument.** 

i  57.  Indorsement,  how  made. 

a.  Statutory  provision. —  The  Ifegotiable  Instruments  Law  pro- 
vides that :  "  The  indorsement  must  be  in  writing  on  the  instru- 
"  ment  itself  or  upon  a  paper  attached  thereto.  The  signature  of 
"  the  indorser,  without  additional  words,  is  a  sufficient  indorse- 
*'  ment."  *^  This  is  derived  from  a  similar  provision  contained  in 
the  English  Bills  of  Exchange  Act,*^  and  is  declaratory  of  the  rule 
■of  the  law  merchant. 

b.  General  requirements. —  !N"o  particular  form  of  words  is  re- 
quired in  the  transfer  of  negotiable  paper,  as  long  as  they  show  an 
intention  to  transfer  the  paper  without  limitation  or  restriction.*^ 
An  indorsement  in  pencil**  or  by  mark  is  sufficient.  A  person 
may  become  bound  by  any  mark  or  designation  he  thinks  proper  to 

43.  Trust  Co.  v.  National  Bank,  101  not  liable  as  indorser  on  a  promissory 
Sup.  Ct.  68;  Tuttle  v.  Bartholemew,  note  who  places  over  his  signature 
12  Mete.  (Mass.)  454;  Mamourieux  v.  thereon  the  words  "I  hereby  transfer 
Hewitt,  5  Wend.  (N.  Y.)  307;  Belcher  my  interest  in  the  within  note." 

V.  Smith,  7  Cush.    (Mass.)   482.     And  45.  Neg.   Inst.   L.    (N.    Y.),    §    61. 

see  Ridley  v.  Hightower,  112  Ga.  476,  For  the  same  section  in  the  statutes  of 

37  S.  E.  733,  to  the  eflfect  that  a  con-  other  States  see  Appendix. 

tract  of  guaranty  written  on  the  back  46.  The  English  Bills  of  Exchange 

of  a  note  by  one  whose  indorsement  Act,  §  32  ( 1 ) . 

was  not  necessary  to  a  due  transmis-  47.  Lee  v.  Chillicothe  Branch  Bank, 

sion  of  the  title  bound  him  as  surety  Fed.  Cas.  No.  8,186,  1  Bond   (U.  S.), 

and  not  as  indorser.  387;  Herring  v.  Woodhull,  29  HI.  92, 

44.  Contract  of  assignment. —  The  81  Am.  Dec.  296,  where  the  court  said: 
case  of  Markey  v.  Corey,  108  Mich.  "Literally  indorsement  means  a  writ- 
184,  66  N.  W.  493^  36  L.  E.  A.  ing,  in  dorse  on  the  back  of  the  bill  or 
117,  expressly  holds  tiat  the  lia-  note.  But  it  is  well  established  that, 
bility  of  a.  person  as  indorser  on  a  though  such  is  its  import,  it  may  be 
promissory  note  is  not  prevented  by  made  on  the  face  of  the  bill,  and 
the  use  of  the  words  "  I  hereby  assign  numerous  indorsements  may  be  made 
the  within  note  to  "  the  persons  named  on  a  separate  paper  called  an  "  al- 
as assignees.  See  also  cases  cited  in  longe."  Drew  v.  Jacocks,  6  N.  C.  138 ; 
the  preceding  note  39,  and  also  Dick-  Partridge  v.  Davis,  20  Vt.  499;  Fatm- 
son  V.  Clayville,  44  Md.  573;  Maine  ers'  Trust  Co.  v.  Schenuit,  83  111. 
Trust    Co.   V.    Butler,    45   Minn.    506,  App.  267. 

48  N.  W.  333,  12  L.  E.  A.  370;  Smith  48.  Brown  v.  Butchers    &  Drovers' 

V.  Brooks,  65  Ga.  356.  Bank,  6  Hill  (N.  Y.),  443,  41  Am.  Dec. 

But  in  the  case  of  Spencer  v.  Hal-  755;    Cooper  v.   Bailey,   52  Me.   230; 

pern,  62  Ark.  595,  37   S.  W.  711,  36  Closson  v.  Stearns,  4  Vt.  11,  23  Am. 

L.  E.  A.  120,  it  was  held  that  one  is  Dec.  245. 
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adopt,  provided  it  be  used  as  a  substitute  for  his  name,  and  be 
intend  to  bind  himself ;  it  was  so  held  in  a  case  where  the  indorse- 
ment was  in  figures,  "  1,  2,  8,"  no  name  being  written/*  It  has 
also  been  held  that  an  indorsement  by  the  initials  of  the  indorser,'"' 
or  by  his  surname,^-'  is  valid. 

c.  Place  of  indorsement;  allonge. —  An  indorsement  is  usually 
written  on  the  back  of  the  instrument,  but  the  place  is  by  no  means 
essential.  If  the  payee  write  his  name  on  any  part  of  a  bill  or 
note,  with  the  intention  of  indorsing  it,  it  is  a  sufficient  indorse- 
ment.^^ Such  an  indorsement  may  be  made  upon  the  face  of  a 
note  with  the  same  effect  as  if  made  upon  the  back.^^  An  assign- 
ment upon  a  separate  and  distinct  paper  does  not  amount  to  an 
indorsement  so  as  to  make  the  assignor  liable  as  an  indorser ;  the 
indorsement  must  be  on  the  instrument  itself,  on  a  piece  of  paper 
so  attached  as  to  become  a  part  thereof,  or  be  incorporated  with 
it."*  An  indorsement  or  transfer  of  a  promissory  note  may  be  on 
another  paper  attached  to  and  made  a  part  of  the  note,  called  an 
allonge^^  and  it  is  not  essential  to  a  transfer  of  a  note  by  this 

49.  Brown  v.  Butchers  &  Drovers'  55.  Crosby  v.  Roub,  16  Wis.  616. 
Bank,  6  Hill  (N.  Y.),  443,  41  Am.  Allonge.— The  English  Bills  of  Ex- 
Dec.  755.  change   Act,    1882    (§    32    [1]),    pro- 

50.  Merchants'  Bank  v.  Spicer,  6  vides  that  "  an  indorsement  written 
Wend.  (N.  Y.)  443.  on  an  allonge,  or  on  a  'copy'  of  a  bill 

51.  Cooper  v.  Bailey,  52  Me.  230.  issued  or  negotiated  in  a  country  where 

52.  Haines  v.  Dubois,  30  N.  J.  L.  '  copies '  are  recognized,  is  deemed  to 
259;  Richard  v.  Waring,  39  Barb.  (N.  be  written  on  the  bill  itself."  A  simi- 
Y. )  42.  lar  provision  is  contained  in  the  Ger- 

53.  Shain  v.  Sullivan,  106  Cal.  208,  man  Exchange  Law,  Art.  XI. 

39   Pae.    606,   where   the   court   said:        This  is  also  the  law  in  this  country, 

"  The   ordinary  mode   of   indorsing   a  although  the   Negotiable   Instruments 

note   is   by   the   indorser   writing  his  Law  does  not  include  such  a  provision, 

name  upon  the  back  thereof,  but  the  As  in  Fountain  v.  Bookstaver,  141  111. 

indorsement  may  be   made    upon   the  461,  31  N.  E.   17,  where  it  was  held 

face  of  the  note  with  the  same  effect  that  if,  by  reason  of  the  number  of  in- 

as  if  made  upon  the  back."     See  also  dorsements  on  the  back  of  an  instru- 

Perry  v.  Bray,  68  Ga.  293;  Herring  v.  ment,  it  is  so  covered  as  to  make  it 

Woodhull,  29  111.  92,  81  Am.  Dec.  296 ;  necessary  that  an  extra  piece  of  paper 

Gibson  v.  Powell,  6  How.   (Miss.)   60.  be  attached  to  or  pasted  on  the  instru- 

54.  Traders'  Deposit  Bank  v.  Chiles,  ment,  that  may  be  done,  and  all  aub- 
14  Ky.  L.  Rep.  617;  Hays  v.  Plummer,  sequent  indorsements  may  be  written 
126  Cal.  107.  58  Pac.  447,  77  Am.  St.  on  the  attached  paper.  And  in  Crutch- 
Rep.  153;  Bishop  v.  Chase,  156  Mo.  field  v.  Easton,  13  Ala.  337,  it  was  held 
158,  56  S.  W.  1080,  in  which  case  it  that  where  a  torn  note  has  been  pasted 
was  held  that  a  transfer  made  by  upon  another  piece  of  paper,  an  in- 
joining  to  the  note  a  written  paper  dorsement  of  the  note  may  be  made  on 
containing     a    qualified    indorsement,  such  paper. 

when  there  was  ample  space  for  mak-  In  the  ease  of  Folger  v.  Chase,   18 

ing  the  indorsement  on  the  note,  was  Pick.   (Mass.)   63,  in  speaking  of  such 

not  sufBcient  to  invest  the  transferee  an  indorsement,  Wilde,  J.,  said;  "The 

with  all  the  rights  of  a  'bona  fide  pur-  last  objection  is,  that  the  indorsement 

chaser.  on  one  of  the  notes  was  not  made  on, 
21 
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mode  tliat  there  should  have  been  a  physical  impossibility  of  writ- 
ing the  indorsement  or  transfer  on  the  note  itself,  but  it  may  be 
on  another  paper  attached  to  the  note,  whenever  necessity  or  the 
convenience  of  the  parties  requires  it.°* 

d.  Indorsement  on  collateral  instrument. —  Where  a  note  and  a 
mortgage  given  as  security  therefor  are  not  fastened  together  so  as 
to  form  one  and  the  same  instrument,  a  written  assignment  on  the 
back  of  the  mortgage  will  not  be  construed  as  an  indorsement  of 
the  note.''^  And  where  a  receipt  was  given  by  an  attorney  for  a 
note  left  with  him  for  collection,  the  indorsement  of  such  receipt 
does  not  pass  to  the  assignee  the  legal  title  to  the  note,  although 
such  attorney  by  another  indorsement  on  the  receipt  promises  to 
pay  the  proceeds  of  the  note,  when  collected,  to  the  assignee.^ 


the  back  of  the  original  note,  and, 
therefore,  amounted  only  to  an  equita- 
ble transfer.  The  indorsement  was 
made  on  a  paper  attached  to  the  back 
of  the  note  by  a  wafer,  and  it  had  been 
before  thus  attached  for  the  purpose 
of  entering  thereon  indorsements  of 
pa3Tnents,  the  back  of  the  original 
note  having  been  before  covered  with 
indorsements;  and  several  payments 
had  been  indorsed  on  the  attached 
paper,  before  the  note  was  transferred 
by  indorsement  to  the  plaintiff.  This 
paper  thus  attached  had  become  a  part 
of  the  note,  and  no  good  reason  can  be 
given  why  an  indorsement  made 
thereon  should  not  be  held  a  valid  and 
legal  transfer.  The  objection  is,  that 
such  an  indorsement  is  not  sanctioned 
by  custom;  but  we  think  it  is  sup- 
ported by  the  reasons  on  which  the 
custom  was  originally  founded.  Bills 
of  exchange  and  promissory  notes  were 
indorsed  on  the  back  of  the  bills  and 
notes,  because  it  was  a  convenient 
mode  of  making  the  transfer,  and  in 
order  that  the  evidence  thereof  might 
accompany  the  note.  Such  an  indorse- 
ment as  this  will  rarely  happen,  and 
no  authority  to  support  it  could  rea- 
sonably be  expected;  but  there  is  no 
authority  against  it. 

"  If  a  person  write  his  name  on  a 
blank  paper,  to  be  used  as  an  indorse- 
ment of  a  note  to  be  written  on  the 
other  side,  and  it  be  iilled  up  as  in- 
tended, the  party  would  be  held  liable 
as  indorser  of  the  note,  although  such 
indorsements  are  infrequent,  and  are 
not  according  to  the  customary  form 


of  making  a  transfer;  but  they  have 
been  held  to  be  within  the  reason  of 
the  custom,  and  are  supported  by  prin- 
ciple. Bayley  on  Bills,  92;  Violett  v. 
Patton,  5  Cranch  (U.  S.),  142. 

"  So  in  the  present  case,  as  there  is 
no  authority  against  the  validity  of 
the  indorsement,  we  think  we  shall 
violate  no  principle  in  holding  it  to  be 
a  legal  transfer  of  the  note." 

56.  Crosby  v.  Roub,  16  Wis.  616. 

57.  Assignment  of  notes  on  mort- 
gage.— Doll  V.  Hollenbaok,  19  Neb.  639, 
28  N.  W.  286,  where  an  assignment 
was  written  on  the  back  of  a  mort- 
gage given  to  secure  certain  notes, 
which  was  in  the  following  language: 
"  For  value  received,  I  hereby  assign 
the  within  mortgage  and  notes  therein 
described  to  John  J.  French."  (Signed) 
"Moses  Turner."  It  was  held  that 
such  assignment  did  not  convey  the 
legal  title  to  the  notes,  and  that  the 
assignor  did  not  thereby  warrant  the 
solvency  of  the  maker  of  the  notes. 
French  v.  Turner,  15  Ind.  59.  But  in 
the  case  of  Bange  v.  Flint,  25  Wis. 
544,  where  a  negotiable  note,  and  a 
mortgage  securing  it,  given  to  a  rail- 
road company,  were  attached  to  its 
negotiable  bond,  which  recited  that 
they  were  transferred  as  secxirity  for, 
and  should  be  transferable  only  in  con- 
nection with,  the  bond,  it  was  held 
that  this  was  an  indorsement  of  the 
note,  within  the  law  merchant. 

58.  Gookin  v.  Richardson,  11  Ala. 
889,  46  Am.  Dec.  232 ;  Dickson  v.  Cun- 
ningham, Mart.  &  Y.  (Tenn.)  203. 
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f  58.  Indorsement  must  be  of  entire  instrument. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  The  indorsement  must  be  an  indorsement  of  the 
"  entire  instrument.  An  indorsement,  which  purports  to  transfer 
"  to  the  indorsee  a  part  only  of  the  amount  payable,  or  which  pur^ 
"  ports  to  transfer  the  instrument  to  two  or  more  indorsees  sef\rer- 
"  ally,  does  not  operate  as  a  negotiation  of  the  instrument.  But 
"  where  the  instrument  has  been  paid  in  part,  it  may  be  indorsed  as 
"  to  the  residue."  ^*  A  similar  provision  is  contained  in  the  English 
Bills  of  Exchange  Act.*  The  rule  of  the  statute  was  established  in 
England  at  an  early  date,®^  and  was  based  upon  the  principle  that 
a  bill  of  exchange  or  promissory  note  being  a  personal  contract  can- 
not be  apportioned,  since  "  a  man  cannot  be  made  liable  to  two 
actions,  where,  by  the  contract,  he  is  liable  to  but  one."  And  the 
same  rule  has  been  declared  by  the  courts  of  this  country,  based 
upon  the  same  principle.^  But  in  equity  there  may  be  an  effectual 
assignment  of  a  portion  of  an  entire  debt,  which  will  enable  the 
assignee  to  recover  by  a  proceeding  in  equity  the  amount  of  his 
portion,  all  other  persons  having  an  interest  in  the  debt  being 
made  parties,  and  all  their  rights  being  disposed  of  in  a  single 
proceeding. °^    It  would  not  seem,  however,  that  a  partial  indorse- 

59.  Neg.  Inst.  L.  (N.  Y.),  §  62.  Tor  63.  Assignment  of  part  of  contract.. 
the  same  section  in  tlie  statutes  of  —  The  tendency  of  modern  decisions  is 
other  States  see  Appendix.  For  a  in  the  direction  of  more  fully  protect- 
eonstruetion  and  application  of  this  ing  the  equitable  rights  of  assignees  of 
section  see  King  v.  King,  73  App.  Div.  choses  in  action,  and  the  objection  that 
(N.  Y.)   548.  to  allow  an  assignment  of  a  part  of  an 

60.  English  Bills  of  Exchange  Act,  entire  claim  might  subject  the  creditor 
1882,  §  32  (2).    See  Appendix.  to  several  actions  to  enforce  a  single 

61.  Hawkins  v.  Cardy,  1  Ld.  Kaym.  obligation  has  much  leas  force  under  a 
(Eng.   1699)    360.  system  which  requires  all  parties  in  in- 

62.  In  the  ease  of  Bibb  v.  Skinner,  terest  to  be  joined  as  parties  to  the  ac- 
2  Bibb  (Ky.),  57,  the  court  said:  "  It  tion.  Risley  v.  Phenix  Bank,  83  N.  Y. 
IS  a  settled  principle  that  an  indorse-  3ig_  329;  James  v.  City  of  Newton,  142 
ment  of  part  only  of  a  debt  is  not  jjass.  368,  8  N.  E.  122,  56  Am. 
valid  to  charge  the  drawer  or  acceptor;  ^  692;  Daniels  v.  Meinhard,  53 
because  It  would  render  him  liable  on  ^^  359  g^^j^  ^  Aldrich,  38  Cal. 
one  contract  to  as  many  actions  as  the  ,,.  t  „';„  T^„ff„  ^t  t„j  ci 
payee  or  indorser  should  think  fit."  l^*',  Lapping  v.  Duflfy  47  Ind.  51; 
See  also  Frank  v.Kaigler,  36  Tex.  305;  !^ordyoe  v.  Nelson,  91  I^id.  447; 
Goldman  v.  Blum,  58  Tex.  630,  636,  Etheridge  v.  Vernoy,  74  N.  C.  809. 
where  the  court  said:  "At  common  I"  Indiana  it  was  also  held  that 
law  such  a  transfer  of  a  part  only  of  '^  P^^rt  interest  in  a  promissory  note 
the  note  to  two  distinct  persons,  and  ™^y  ^  assigned  in  equity,  and  the  as- 
a  reservation  of  the  balance  of  the  in-  signee,  being  the  real  party  in  interest, 
strument  to  the  original  payee,  could  can,  under  the  statute  of  that  State, 
not  be  recognized,  and  no  action  at  law  join  with  the  owner  of  the  other  in- 
could  be  maintained  on  such  a  note  by  terest  in  an  action  on  the  note.  Groves 
any  of  the  parties  to  it."  v.  Ruby,  24  Ind.  418. 
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ment  of  a  negotiable  instrument  would  even,  in  equity,  constitute 
a  negotiation  of  the  instrument  and  subject  the  indorsees  to  the 
same  rights  as  to  the  portion  indorsed  as  if  the  transfer  had  been 
made  by  a  full  indorsement.  The  partial  indorsement  would,  in 
effect,  be  a  partial  assignment  vesting  the  assignee  with  an 
equitable  title  to  his  portion  of  the  instrument  when  collected.^ 

b.  Indorsement  to  two  or  more  indorsees. —  While,  under  the 
statute  and  the  common-law  rule,  an  instrument  may  not  be  trans- 
ferred to  two  or  more  indorsees  severally  so  as  to  be  divisible  into 
separate  causes  of  action  there  is  no  doubt  that  an  entire  note  may 
be  indorsed  to  two  or  more  indorsees  jointly,  who  may  maintain  a 
joint  action  thereon.^^  An  indorsement  of  a  note  to  two  indorsees 
entitles  each  to  one-half  the  note  and  its  proceeds,  and  neither  can 
transfer  any  other  or  greater  interest  therein. ^^ 


§  59.  Kinds  of   indorsement. 

a.  Statutory  -provisions. —  The  liTegotiable  Instruments  Law  pro- 
vides that :  "An  indorsement  may  be  either  special  or  in  blank ;  and 
"  it  may  also  be  either  restrictive  or  qualified,  or  conditional."  ^'' 


64.  Partial  indorsement  vests  equi- 
table title  in  portion  of  amount  col- 
lected.—  In  the  ease  of  Miller  v. 
Bledsoe,  1  Scam.  (111.)  530,  32  Am. 
Dec.  37,  one  of  two  joint  payees  in  a 
negotiable  note  indorsed  his  interest 
to  the  other  payee  in  the  following 
words,  "  I  assign  my  interest  in  the 
within  to  M.  O.  Bledsoe  without  re- 
course in  any  event.  (Signed)  B.  F. 
Turpin." 

The  action  was  brought  by  Bledsoe 
and  Turpin  to  collect  the  note.  Evi- 
dence tending  to  show  that  Turpin  had 
parted  with  his  interest  in  the  note  to 
Bledsoe  was  rejected  at  the  trial.  The 
appellate  court  said :  "  It  is  only 
necessary  for  this  court  to  decide 
whether  the  note  was  admissible  in 
evidence.  At  law  a  moiety,  or  any 
other  portion  of  a  promissory  note, 
cannot  be  so  assigned  as  to  enable  the 
assignee  to  bring  an  action  in  his  own 
name  for- his  portion  of  the  note.  Had 
Turpin  assigned  his  half  of  the  note  to 
a  third  person,  that  third  person  could 
not  have  united  with  Bledsoe,  in  bring- 
ing the  action,  for  they  would  have  to 
sue  in  different  capacities,  Bledsoe  as 
payee,  and  the  third  person  as  in- 
dorsee. The  same  result  would  fol- 
low if  Bledsoe  had  brought  the  action 


in  his  own  name;  he  would  have  had 
to  declare  for  a  moiety  of  the  note  as 
payee,  and  for  the  remainder  as  in- 
dorsee. This  would  lead  to  much  con- 
fusion and  complexity  in  pleading.  In 
order,  therefore,  to  enable  an  indorsee 
of  a  note  to  bring  an  action  in  his  own 
name  as  indorsee,  the  whole  interest  in 
the  note  must  be  assigned  to  him.  The 
interests  of  an  assignee  of  part  of  a 
note  would  doubtless  be  protected  in  a 
court  of  law,  but  the  action  must  be 
brought  in  the  name  of  the  payee  or 
payees,  who  continue  to  be  the  legal 
holders  of  the  note  for  the  purpose  of 
collection.  The  indorsement  on  the 
note  can  only  be  regarded  as  a  private 
memorandum  between  the  payees,  and 
only  vested  in  Bledsoe  an  equitable 
title  to  the  money  when  collected.  The 
court  consequently  decided  correctly 
in  receiving  the  note  in  evidence,  and 
in  rejecting  the  parol  evidence.  The 
judgment  is  aflSrmed,  with  costs." 

65.  Flint  V.  Flint,  6  Allen  (Mass.), 
34,  83  Am.  Dec.  615. 

66.  Herring  v.  Woodhull,  29  111.  92, 
81  Am.  Dec.  296. 

67.  Neg.  Inst.  L.  (N.  Y.),  §  63.  For 
same  section  ill  statutes  of  other 
States  see  Appendix. 
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Mr.  Story  says  that :     "  Indorsements  may  be  in  blank  or  full, 
general  or  restrictive,  qualified,  conditional,  or  absolute."  ^* 

b.  Special  indorsement. —  A  special  indorsement  specifies  the 
person  to  whom  or  to  whose  order  the  instrument  is  to  be  payable ; 
and  the  indorsement  of  such  indorsee  is  necessary  to  the  further 
negotiation  of  the  instrument. °^  This  kind  of  an  indorsement  ia 
also  called  a  full  indorsement.''**  A  special  indorsement  may  be  as 
follows :  "  Pay  to  A.  B.  or  order."  But  an  indorsement,  "  Pay 
to  A.  B."  is  deemed  a  general  indorsement  and  payable  to  him  or 
his  order,  and  the  words  "  or  order  "  may  be  added.'^  If  a  note 
is  indorsed  in  full,  to  a  particular  person,  the  indorsee  cannot 
strike  out  his  own  name  and  substitute  the  name  of  another,  but 
must  himself  indorse  it  in  order  to  transfer  it.''^  Where  an  in- 
strument is  indorsed  in  blank  by  either  the  payee  or  any  other 
holder,  and  is  afterward  transferred  by  an  indorsement  in  full,  it 
is  still  transferable  by  mere  delivery.'^*     The  special  indorsement 


68.  Story  on  Promissory  Notes, 
135. 

69.  Neg.  Inst.  L.  (N.  Y.),  §  64.  For 
same  provision  in  statutes  of  other 
States  see  Appendix.  See  also  Gay- 
lord  V.  Nebraska  Sav.  &  Exch.  Bank, 
54  Neb.  104,  74  N.  W.  415,  69  Am. 
St.  Rep.  705. 

70.  Story  oh  Promissory  Notes,  139. 

71.  Chitty  on  Bills  (12th  Am.  ed.), 
258;  Bayley  on  Bills  (5th  ed.),  p.  128. 
In  Leavitt  v.  Putnam,  3  N.  Y.  494, 
497,  the  court  said :  "  The  note  in  the 
present  case  was  upon  its  face  trans- 
ferable, and  its  character  in  respect 
to  negotiability  could  only  have  been 
changed  by  an  indorsement  containing 
express  words  of  restriction.  The  de- 
fendants' indorsement  was  a  full  one, 
containing  the  name  of  the  person  in 
whose  favor  it  was  made,  but  omitting 
the  words  '  or  order,'  the  legal  effect 
of  which  was,  nevertheless,  to  make 
the  note  payable  to  him  or  his  order, 
and  his  indorsement  therefor  was  ef- 
fectual to  transfer  the  note  to  the 
plaintiff."  See  Hodges  v.  Adams,  19 
Vt.  74. 

Instances  of  special  indorsement. — 
An  indorsement,  "  Wm.  Dilworth,  Jr. : 
Pay  R.  McCurdy,  Cashr.,"  is  a  special 
indorsement.  Reamer  v.  Bell,  79  Pa. 
St.  292. 

Where  the  indorsement  read,  "  Pay 
the  within  to  the  cashier  of  the  Bank 
of  the  United  States,  or  to  W.  W. 
Frazier,  their  agent  or  order,"  it  was 


held  that  Frazier  was  the  only  per- 
son who  could  transfer  the  legal  title 
to  the  note,  and  that  he  alone  could 
maintain  an  action  thereon.  Frazier 
V.  Moore,  11  Tex.  755.  An  indorse- 
ment, "  I  order  the  contents  of  this 
note  to  be  paid  to  B.  at  his  own  risk," 
is  a  special  indorsement.  Rice  v. 
Stearns,  3  Mass.  225,  3  Am.  Dec.  129. 

72.  Grimes  v.  Piersol,  25  Ind.  246. 
It  was  also  held  in  this  ease  that  to 
strike  out  the  name  of  the  indorsee  in 
a,  full  or  special  indorsement  of  a 
promissory  note,  and  substitute  the 
name  of  another,  without  the  consent 
of  the  indorser,  is  a  material  altera- 
tion of  the  contract,  and  no  recovery 
can  be  had  on  it  against  the  indorser. 

73.  Watervliet  Bank  v.  White,  1 
Den.  (N.  Y.)  608,  612;  Hale  v.  Bailey, 
16  La.  213;  Bullock  v.  Nally,  12  La. 
619;  Habersham  v.  Lehman,  63  Ga. 
380. 

Effect  of  blank  indorsement. — ■ 
Chitty  on  Bills  (12th  Am.  ed.), 
p.  264,  contains  the  following:  "A 
blank  indorsement  makes  a  bill  trans- 
ferable by  the  i-dorsee,  and  every  sub- 
sequent holder  by  mere  delivery,  and 
when  the  first  indorsement  has  been 
in  blank,  the  bill  or  note  as  against 
the  payee,  the  drawer,  and  acceptor, 
is  afterward  assignable  by  mere  deliv- 
ery notwithstanding  it  may  have  upon 
it  subsequent  indorsements  in  full,  be- 
cause a  holder,  by  delivery,  may  de- 
clare and  recover  as  the  indorsee  of 
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of  a  negotiable  instrument  transfers  the  legal  title  in  the  instru- 
ment to  the  indorsee,  which  cannot  be  diverted  except  by  canceling 
the  indorsement  or  indorsing  it  again.^* 

c.  Indorsement  in  blank. —  The  !N^egotiable  Instruments  Law 
provides  that:  "An  indorsement  in  blank  specifies  no  indorsee, 
"  and  an  instrument  so  indorsed  is  payable  to  bearer,  and  may  be 
"  negotiated  by  delivery."  ^^  An  indorsement  in  blank  is  that  most 
frequently  used  in  commercial  transactions,  and  is  made  by  the 
mere  signature  of  the  indorser,  usually  and  properly,  though  not 
necessarily,  on  the  back  of  the  instrument.  The  statute  also  pro- 
vides that :  "  The  holder  may  convert  a  blank  indorsement  into  a 
"  special  indorsement  by  writing  over  the  signature  of  the  indorser 
"  in  blank  any  contract  consistent  with  the  character  of  the  indorse- 
"  ment."  ''^  This  is  clearly  a  legislative  enactment  of  the  common- 
law  rule.  The  right  of  a  bona  fide  holder  of  a  bill  or  note  to  write 
over  a  blank  indorsement  to  whom  the  bill  shall  be  paid  has  long 
been  settled  by  the  English  and  American  courts ;"  and  the  holder, 


the  payee,  and  strike  out  all  the  sub- 
sequent indorsements,  whether  special 
or  not." 

74.  Burdick  v.  Green,  15  Johns. 
(N.  Y.)  247;  Everett  v.  Vendryes,  25 
Barb.  (N.  Y.)  383;  Garratt  v.  Jaffray, 
10  Bush  (Ky.),  413;  Lake  v.  Hast- 
ings, 24  Miss.  490;  Johnson  v.  Mitch- 
ell, 50  Tex.  212,  32  Am.  Eep.  602; 
Pickering  v.  Cording,  92  Ind.  306,  47 
Am.  Eep.  145;  Mitchell  v.  Fuller,  15 
Pa.  St.  268,  53  Am.  Dec.  594. 

75.  Neg.  Inst.  L.  (N.  Y.),  §  64. 
Tor  same  provision  in  statutes  of 
other  States  see  Appendix.  By  sec- 
tion 28  of  such  law  {ante,  p.  233),  it  is 
provided  that  an  instrument  is  pay- 
able to  bearer  "  when  the  only  or  last 
indorsement  is  an  indorsement  in 
blank." 

The  language  of  the  text  is  also  that 
of  the  English  Bills  of  Exchange  Act, 
1882,  §  34(1). 

The  universal  rule,  independent  of 
the  statute,  is  that  a  negotiable  instru- 
ment indorsed  in  blank  is  transferable 
by  delivery  only.  See  ante,  §  56,  note 
34. 

76.  Neg.  Inst.  L.  (N.  Y.),  §  65. 
For  the  same  section  in  the  statutes 
of  other  States  see  Appendix. 

77.  Evans  v.  Gee,  11  Pet.  (U.  S.) 
80,  9  L.  Ed.  639. 

Reason  for  rule. —  It  is  said  by  Jus- 
itice  Matthews,  in  Martin  v.  Cole,  104 


U.  S.  37:  "The  contract  created  by 
the  indorsement  and  delivery  of  a  ne- 
gotiable note,  even  between  the  imme- 
diate parties  to  it,  is  a  commercial 
contract,  and  is  not  in  any  proper 
sense  a  contract  implied  by  the  law, 
much  less  an  inchoate  or  imperfect 
contract.  It  is  an  express  contract, 
and  is  in  writing,  some  of  the  terms 
of  which,  according  to  the  custom  of 
merchants  and  for  the  convenience  of 
commerce,  are  usually  omitted,  but 
not  the  less  on  that  account  perfectly 
understood.  All  its  terms  are  certain, 
fixed,  and  definite,  and,  when  neces- 
sary, supplied  by  that  common  knowl- 
edge, based  on  universal  custom,  which 
has  made  it  both  safe  and  convenient 
to  rest  the  rights  and  obligations  of 
parties  to  such  instruments  upon  an 
abbreviation.  So  that  the  mere  name 
of  an  indorser,  signed  upon  the  back 
of  a  negotiable  instrument,  conveys 
and  expresses  his  meaning  and  inten- 
tion as  fully  and  completely  as  if  he 
had  written  out  the  customary  obliga- 
tion of  his  contract  in  full." 

The  following  cases  are  in  point: 

United  States. —  United  States  v. 
Barker,   Fed.  Cas.  No.  14,517. 

Alabam,a. — ^Agee  v.  Medloek,  25  Ala. 
281;  Bancroft  v.  Paine,  15  Ala. 
834. 

Illinois. —  Weston  v.  Myers,  33  111. 
424;  Moore  v.  Maple,  25  111.  341. 
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by  writing  such  direction  over  a  blank  indorsement,  ordering  the 
money  to  be  paid  to  particular  persons,  does  not  become  an  in- 
dorser.''*  Such  an  indorsement  may  be  filled  up  by  making  it  a 
special  indorsement  payable  to  the  holder  of  the  instrument  him- 
self.™ The  rule  is  that  the  filling  up  of  a  blank  indorsement  must 
be  consistent  with  the  character  of  such  indorsement;  the  main 
difficulty  is  to  determine  whether  the  contract  written  above  the 
signature  is  consistent.  It  has  been  held  that  a  contract  of 
guaranty  or  a  waiver  of  notice  written  over  such  signature  is  un- 
authorized in  the  absence  of  an  agreement  between  the  parties.** 
d.  Effect  of  indorsement  in  blank. —  The  legal  title  to  a  bill  or 
note  may  be  transferred  by  a  blank  indorsement,  and  the  holder  to 
whom  such  bill  or  note  is  delivered  has  absolute  control  thereof.*^ 
The  possession  of  a  promissory  note  indorsed  in  blank  by  the  payee 
is  prima  facie  proof  of  ownership,  and  sufficient  in  the  absence  of 
other  evidence  to  entitle  the  holder  to  recover  on  proving  the  in- 
dorsement.*^ Where  the  holder  of  a  note  with  several  indorsers 
in  blank  sues  the  maker  and  writes  over  the  name  of  the  first  in- 
dorser  an  order  to  pay  it  to  himself,  the  holder,  but  without  strik- 

Indiana. —  Moore   v.    Pendleton,    16  36  111.  510;  Weston  v.  Meyers,  33  111. 

Ind.  481.  424;  Caruth  v.  Thompson,  16  B.  Men. 

Kentucky. —  Cope  v.  Daniel,  9  Dana,  (Ky.)  572,  63  Am.  Dec.  559;  Lucas  v. 

415;    Needhams  v.   Page,    3   B.   Mon.  Byrne,  35  Md.  485;   Lyon  v.  Ewings, 

465.  17  Wis.  61 ;  Grrimes  v.  Piersol,  25  Ind. 

Maine. —  Metcalf  v.  Yeaton,  51  Me.  246;   Gregory  v.  Pike,  94  Me.  27,  46 

198.     The  words,   "  Pay  to  the  bank  Atl.   793 ;   Illinois   Conference,  etc.   v. 

on  account"  of  the  payee,  indorsed  on  Plagge,  177  111.  431,  53  N.  E.  76. 

the  back  of  a  note,  is  a  blank  indorse-  80.  Central  Bank  v.  Davis,  19  Pick, 

ment,   and  may  be  filled  up  by  any  (Mass.)    373;    Scott  v.    Calkins,    139 

lawful  holder  of  the  note  by  inserting  Mass.  529;  Belden  v.  Hann,  61  Iowa, 

his  name.     Adams  v.   Smith,  35  Me.  42. 

324.  81.  Miller  v.  Henry,  54  Ala.   120; 

Maryland. —  Condon    v.    Pearee,    43  Owen  v.  Arrington,  17  Ark.  530;  Par- 

Md.  83;   Mitchell  v.  Mitchell,  11  Gill  well  v.   Meyer,   33   111.    510;    Cope  v. 

&  J.  388.  Daniel,   9   Dana     (Ky.),    415;    Whit- 

Massachusetts. —  Blakely   v.    Grant,  worth  v.  Detroit,  L.  &  N.  K.  Co.,  81 

6  Mass.  386.  Mich.  98,  45  N.  W.  500;   Canfield  v. 

Missouri. —  Hunter  v.  Hempstead,  1  Mcllwaine,  32  Md.  94. 

Mo.  67,  13  Am.  Dec.  468.  Rebuttal   of   presumption. —  An   in- 

?7ew    Jersey. —  Biker    v.    Corley,    3  dorsement  in  blank  by  the  payee  of 

N.  J.  L.  911.  the  note  is  presumed  to  have  been  in- 

"New  York. —  Lovell  v.  Evertson,  11  tended  as  a  transfer  thereof,  but  this 

Johns.  52 ;   Norris  v.  Badger,  6  Cow.  presumption  may  be  rebutted  by  parol 

449.  proof  that  it  is  intended  to  show  a  re- 

78.  Evans  v.  Gee,  11  Pet.  (U.  S.)  ceipt  of  the  money  from  the  agent 
80,  9  L.  Ed.  63i9;  Eilen  v.  Bast  India  of  the  maker.  Davis  v.  Morgan,  64 
Co.,  2  Burr.  (Eng.)  1216;  Vincent  v.  N.  C.  570.  See  also  United  States 
Halock,  1  Campb.  (Eng.)  6;  Smith  v.  Nat.  Bank  v.  Geer,  55  Neb.  462,  75 
Clarke,  Peake    (Eng.),  225.  N.  W.  1088,  70  Am.  St.  Eep.  390. 

79.  Watervliet  Bank  v.  White,  1  83  Bedell  v.  Covell,  33  N.  Y. 
Den.   (N.  Y.)   608;  Farwell  v.  Mayer,  581. 
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ing  out  the  names  of  the  subsequent  indorsers,  he  does  not  thereby 
discharge  them ;  and,  therefore,  one  of  them  who  pays  the  amount 
of  the  note  to  the  holder  may  sue  any  of  the  prior  parties.*^ 

I  60.  Restrictive  indorsements. 

a.  When  indorsement  restrictive;  statutory  provision. —  The 
Negotiable  Instruments  Law  provides  that:  "An  indorsement  is 
"  restrictive,  which  either : 

"  1.  Prohibits  the  further  negotiation  of  the  instrument ;  or 

"  2.  Constitutes  the  indorsee  the  agent  of  the  indorser ;  or 

"  3.  Vests  the  title  in  the  indorsee  in  trust  for  or  to  the  use  of 
"  some  other  person. 

"  But  the  mere  absence  of  words  implying  power  to  negotiate 
"  does  not  make  an  indorsement  restrictive."  ** 

Under  this  statute,  restrictive  indorsem.ents  fall  naturally  into 
two  classes :  (1)  where  it  is  evident  that  the  indorsee  did  not  give 
a  valuable  consideration  for  the  instrument,  and  that  the  instru- 
ment is  held  by  the  indorsee  merely  for  the  use  or  benefit  of  the 
indorser,  who  has  not  parted  with  the  title,  as,  for  example,  a  note 
is  indorsed  for  collection,  or  for  deposit,  or  indorsed  payable  to 
the  order  of  one  person  only,  and  is  hence  not  negotiable  j 
(2)  where  there  is  an  evident  intent  by  the  indorser  to  part  with 
the  title  to  the  property,  importing  a  consideration  paid  by  the 
indorsee,  but  impressing  the  instrument  with  a  trust,  as,  for  ex- 
ample, where  an  instrument  is  made  specifically  for  the  benefit 
of  a  third  person.  In  such  case  the  paper  is  negotiable,  but  a 
subsequent  indorsee  takes  it. impressed  with  the  trust. 

It  is  somewhat  difficult  to  assert  what  language  will  amount  to 
a  restrictive  indorsement,  or  in  other  words,  what  language  is 
sufiicient  to  show  a  clear  intention  to  restrain  the  general  negotia- 
bility of  the  instrument,  or  the  general  purpose  to  which  the  in- 
dorsement might  otherwise  entitle  the  indorsee  to  apply  it.^  It 
has  been  held  that  an  indorsement  "  Pay  A.,  or  order,  for  account 

83.  Cole  V.  Gushing)  8  Pick.  (Mass.)  bill,  or  which  expresses  that  it  is  a 
48.  mere  authority  to  deal  with  the  bill 

84.  Neg.  Inst.  L.  (N.  Y.),  §  66.  as  thereby  directed  and  not  a  transfer 
For  the  same  section  in  statutes  of  of  the  ownership  thereof,  as,  for  exam- 
other  States  see  Appendix.  pie,   if    a   bill    be    indorsed   '  Pay   D. 

The  English  Bills  of  Exchange  Act,  only,'  or  '  Pay  D.  for  the  account  of 

1882    (§    35[1])    provides    that    "an  X.'   or   'Pay   D.    or   order   for  coUec- 

indorsement  is  restrictive  which  pro-  tion.' " 

hibits  the  further  negotiation  of  the  85.  StoryonPromissory Notes,  §  143.. 
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of  B.,"  is  restrictive  and  does  not  transfer  the  title.®®  As  an  in- 
stance of  indorsement  prohibiting  further  transfer,  and,  therefore, 
restrictive,  is  "  Pay  the  contents  of  the  note  to  A.  B.  only."  *'' 

b.  Indorsement  for  collection. —  An  indorsement  for  collection 
is  not  a  transfer  of  the  title  of  the  instrument  to  the  indorsee,  but 
merely  constitutes  him  the  general  agent  of  the  indorser  to  present 
the  paper,  demand  and  receive  payment,  and  remit  the  proceeds.®* 
The  owner  may  still  control  such  paper,  unless  paid,  and  may  in- 
tercept the  proceeds,  if  in  the  hands  of  an  intermediate  agent.®® 
An  indorsement  for  collection  made  by  the  payee  is  canceled  by 
his  subsequent  indorsement  to  another  indorsee  for  value.®"  An 
indorsement  for  collection  constitutes  the  indorsee  an  agent  of  the 
indorser  and  passes  such  title  to  the  indorsee  as  will  enable  him 
to  sue  on  the  instrument  in  his  own  name.®^    Since  the  instrument 

86.  Indorsement  to  one  person  for  488;  Sweaney  v.  Easter,  1  Wall.  (U.  S.) 
account  of  another. — White  v.  Miners'  166,  17  L.  Ed.  881;  Bank  of  Metropo- 
Nat.  Bank,  102  U.  S.  658,  26  L.  lis  v.  New  England  Bank,  1  How. 
Ed.  250.  Such  an  indorsement  does  (U.  S.)  234,  11  L.  Ed.  115;  Best  v. 
not  operate  as  an  assignment  of  Nokomis  Nat.  Bank,  76  111.  608; 
the  security,  but  only  authorizes  Locke  v.  Leonard  Silk  Co.,  37  Mich, 
the  indorsee  to  receive  the  money  479;  Rock  County  Nat.  Bank  v.  Hol- 
and  apply  it  as  directed.  Lee  lister,  21  Minn.  385.  The  agent  for 
V.  Chillicothe  Bank,  Fed.  Cas.  No.  collection  is  not  authorized  to  sell  or 
8,187,  1  Biss.  (U.  S.)  325.  See  also  transfer  the  note.  Peoples  &  Drovers' 
People's  Bank  v.  Jefferson  County  Bank  v.  Craig,  63  Ohio  St.  374,  o* 
Sav.   Bank,   106  Ala.   524,    17   South.   N.  E.  102,  81  Am.  St.  Rep.  639. 

728.    But  see  Wood  v.  Wellington,  30       89.  An  indorsement  "  For  collection 

N.  Y.  218;    Brooks  v.  Van   Nest,   28  and    credit,"    on    a    check,    is    notice 

N.  J.  L.  162;  Central  R.  Co.  v.  First  to  every  subsequent  custodian  of  the 

Na,t.  Bank,  73  Ga.  383.  check  that  it  is  the  property  of  the 

The   words,   "Credit   the   drawer,"  indorser.     Bank   of    Clark   County  v. 

written   on    the   face   of   a    note   and  Gilman,    81    Hun     (N.    Y.),    486,    30 

signed  by  one  who  indorses  the  note  N.  Y.  Supp.   1111. 
in  blank  before  delivery,  and  who  is       In  the  case  of  Freemen's  Nat.  Bank 

liable  by  such  indorsement  only  as  sec-  v.  National  Tube  Works  Co.,  151  Mass. 

ond  indorser,  must  be  construed  not  413,  24  N.  E.   779,  21  Am.   St.  Rep. 

as  a  guaranty  of  the  note,  but  as  a  461,  8  L.  R.  A.  42,  it  was  held  that 

statement  for  the  purpose  of  advising  the   legal   title   to    commercial    paper 

any  party  to  whom  it  may  be  offered  indorsed  "  for  collection "  passes  only 

that  the  indorsement  is  for  the  accom-  so  far  as  to  enable  the  indorsee  to  de- 

modation   of    the    prior    parties,    and  mand,  receive,  and  sue  for  the  money 

that,    as    between    the    indorser    and  to   be   paid;    upon   such   indorsement 

them,  the  drawer  is  entitled  to  have  the  owner  may  control  his  paper  until 

the  proceeds  of  the  note  delivered  to  it  is  paid,  and  may  intercept  the  pro- 

him,  or  passed  to  his  credit.     Temple  ceeds  thereof  in  the  hands  of  an  inter- 

V.  Baker,  125  Pa.  St.  634,  17  Atl.  516,  mediate    agent.      See    also    Akin    v. 

11  Am.  St.  Rep.  926,  3  L.  R.  A.  709.  Jones,  93  Tenn.  353,  27  S.  W.  669,  42 

87.  Power  v.  Finney,  4  Call  (Va.),  Am.  St.  Rep.  921;  Cussen  v.  Brandt, 
411.  97  Va.  1,  32  S.  E.  791,  75  Am.  St.  Rep. 

88.  National    Butchers    &   Drovers'  762. 

Bank  v.  Hubbell,   117   N.  Y.  384,  22       90.  Atkins  v.  Cobb,  56  Ga.  86. 
N.   E.    1031,    15    Am.    St.   Rep.    515;        91.  Orr    v.    Lacy,    Fed.    Cas.    No. 
Iselin  V.  Rowlands,  30  Hun   (N.  Y.),   10,589,  4  McLean  (U.  S.),  243;  Moore 
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for  sucli  a  purpose  passes  tJie  legal  title  in  trust,  the  authority  to 
collect  is  not  revoked  by  the  death  of  the  owner. *^  If  the  indorsee 
holds  the  instrument  merely  as  an  agent,  the  agency  may  be 
annulled  at  the  pleasure  of  the  indorser.®* 

c.  Indorsements  for  deposit. —  An  indorsement  of  a  bill  or  draft 
to  a  bank  for  deposit  is  common  in  business  transactions.  Such 
an  indorsement,  like  an  indorsement  for  collection,  constitutes  a 
retention  of  title  in  the  depositor  in  the  absence  of  any  practice 
or  agreement  to  the  contrary.**  It  is  likely,  however,  that  the  title 
to  a  check  so  indorsed  which  is  credited,  according  to  the  practice 
prevailing  between  the  bank  and  the  indorser^  to  the  account  of 
the  indorser,  will  be  held  to  have  passed  to  the  bank.®*     In  any 


V.  Hall,  48  Mich.  143,  11  N.  W.  844; 
Roberts  v.  Parish,  17  Ore.  583,  22  Pac. 
136;  Wlntermute  v.  Torrent,  83  Mich. 
555,  47   N.  W.  858. 

92.  Moore  v.  Hall,  48  Mich.  143,  11 
N.  W.  844;  Deweese  v.  Muff,  57  Neb. 
17,  77  N.  W.  361,  73  Am.  St.  Rep. 
488. 

93.  Barker  v.  Prentice,  6  Mass.  430. 
Where  the  payee  of  a  note  indorses 

it  and  leaves  the  same  with  a  member 
of  the  firm  to  which  she  is  indebted 
for  collection,  and  directs  him  to  ap- 
ply the  proceeds  to  the  payment  of 
her  indebtedness,  it  is  a  mere  direc- 
tion of  an  agent,  and  does  not  impair 
the  right  of  the  payee  to  collect  the 
note,  or  change  the  direction  at  pleas- 
ure.    Payne  v.  Flournoy,  29  Ark.  500. 

94.  Indorsement  for  deposit. — Free- 
man V.  Exchange  Bank  of  Macon, 
87  Ga.  45,  13  S.  E.  160,  where 
the  court  said:  "An  indorsement  for 
collection,  or  the  like,  is  not  a  con- 
tract of  indorsement,  but  the  creation 
of  a  power,  the  indorsee  being  a  mei'e 
agent  to  receive  or  enforce  payment  for 
the  indorser's  use;"  and  it  was  held 
that  the  payee  of  a  bill  of  exchange 
by  indorsing  it  "  For  deposit  to  the 
credit  of "  himself  retains  ownership 
not  only  of  the  bill,  but  of  its  pro- 
ceeds until  they  are  so  deposited;  and 
that  the  money  realized  by  collecting 
the  bill  is,  in  the  hands  of  a  disin- 
terested bank,  through  whose  agency 
the  collection  was  made,  subject  to 
garnishment  as  assets  belonging  to 
such  indorser.  See  also  National  Com- 
mercial Bank  v.  Miller,  77  Ala.  168, 
54  Am.  Rep.  50;  People's  Bank  v. 
Jefferson  County  Sav.  Bank,  106  Ala. 


524,  17  South.  728,  54  Am.  St.  Rep. 
59. 

95.  Se6  Ditch  v.  Western  Nat.  Bank 
of  Baltimore,  79  Md.  192,  29  AtL  72, 
23  L.  R.  A.  164,  and  note. 

In  that  case,  on  an  indorsement  for 
deposit,  a  check  was  received  and  cred- 
ited as  cash  to  the  account  of  the  in- 
dorser by  a  bank.  Thereafter,  by  an 
indorsement  in  the  same  form,  the 
check  is  transferred  to  another  bank 
which,  in  good  faith,  pays  the  amount 
to  the  former  bank,  and  credits  it  for 
cash.  The  first  bank  having  made  an 
assignment  for  creditors,  it  is  held 
that  the  title  to  the  check  is  in  the 
bank  which  holds  it  and  has  paid  for 
it,  and  testimony  of  the  first  indorsee 
that  he  regarded  all  the  checks  depos- 
ited by  him  as  having  been  deposited 
for  collection,  is  held  incompetent  as 
a  conclusion. 

Custom  or  practice  to  control. —  In 
the  case  of  National  Commercial  Bank 
V.  Miller,  77  Ala.  168,  54  Am.  Rep. 
50,  a  bank  received  a  check  on  another 
bank  indorsed  "  for  deposit,"  and  pro- 
cured it  to  be  certified  by  the  drawee. 
It  was  held  that  the  bank  became  at 
once  liable  for  the  amount  thereof  to 
the  depositor,  as  for  money  had  and 
received,  and  that  such  liability  might 
be  reached  by  garnishment.  The  court 
said :  "  The  import  and  effect  of  such 
indorsement  must  be  considered  in  the 
light  of  the  attendant  circumstances, 
and  of  the  previous  dealings  between 
the  parties,  where  a  depositor  has  for 
some  time  previously  kept  a  deposit 
account  with  a  banker,  on  which  he 
was  accustomed  to  deposit  checks  pay- 
able  to  him,  entries  of  which   were 
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event,  a  restrictive  indorsement  of  an  instrument  for  collection  or 
deposit,  or  to  the  vise  of  the  indorser  and  for  his  benefit,  in  the 
absence  of  any  other  circumstances,  will  not  divest  the  indorser  of 
his  title  thereto,  until  the  money  is  paid. 

d.  Indorsements  in  trust. —  As  is  provided  in  the  Negotiable 
Instruments  Law  an  indorsement  is  restrictive  which  vests  the  title 
of  an  instrument  in  trust  for  or  to  the  use  of  some  other  person.®* 
This  statutory  rule  is  not  different  from  that  of  the  common  law. 
As  when  a  bill  is  indorsed  "  Pay  to  A.  or  order  for  the  use  of  B.," 
A.  cannot  pass  the  bill  off  for  his  own  debt,  but  he  can  by  indors- 
ing it  transfer  the  title,  and  will  hold  the  proceeds  for  the  benefit 
of  B.  and  be  accountable  to  him  for  them.®^  And  where  a  testator 
drew  his  draft  on  the  treasurer  of  a  corporation,  payable  to  him- 
self, and  indorsed  it,  "  Pay  to  the  order  of  M.  H.  for  the  benefit 
of  her  son  Charlie,"  it  was  held  that  an  indorsement  to  one  person 
for  the  use  or  benefit  of  another  affords  no  evidence  of  laek  of 
consideration;  that  such  consideration  is  presumed,  and  that  the 

made  in  his  pass-book,  and  to  draw  fendants.     P.,  who  was  the  coMfiden- 

against  such  deposits  such  an  indorse-  tial    man   in    plaintiffs'    employment, 

ment,   in   the    absence   of   a   diflFerent  having  authority  to  receive  payments 

understanding,  is  presumptive  of  more  for  them  in  the  course  of  their  busi- 

than  a  mere  agency  or  authority  to  ness,  indorsed  the  drafts  "for  deposit 

.collect.       The     special    purposes    for  in  the  Broadway  National  Bank,"  and 

which   an  indorsement  for  deposit  is  intrusted  them  to  a  boy,  who  had  been 

made  under   such  circumstances  may  directed  to  obey  the  orders  of  P.,  and 

be  readily  inferred.    It  was  a  request  who  took  the  drafts  to  the  office  of 

and  direction  in  the  garnishees    (the  defendants,    received   the  payment  of 

hank)  to  deposit  the  sum  to  the  credit  them   in   money,    returned,   and   paid 

of    the    defendant,    and    conferred   on  over  the  money  to  P.     Held,  that  the 

them  not  only  authority  to  collect,  but  payment  to  P.  was  a  good   payment 

also   authority   to   put  the   check  in  to  the  plaintiffs,  and  that  their  action 

such  form  and  use  it  in  such  manner,  {°^  the  amount  of  the  cheek  could  not 

as  in  their  judgment  and  discretion,  ^^  sustained    and  that,  although  the 

having  reference  to  the  conditions  and  payment  to  the  boy  was  i"egular  in 

necessities    of    their    business,    would  f'l„TL''^n^l\It\.V     V '.rt 

...  ,  ■!  ui     i-     i-1,  ■  turned  the  money  over  to  r.,  if.  s  re- 

make  it  most  available  to  their  pro-   ^^.       ^^^  ^         |  ^^^^^^^  ^^  .^^^. 

teetion.  The  effect  of  the  indorsement  i^lntiffs.  Ae  court  says:  "Had 
for  the  consummation  of  this  purpose  ^^^  j,  absconded  with  the  money  it 
is  to  vest  the  garnishees  (the  bank)  ^^^jj  jjave  been  more  difficult  to  sus- 
with  the  title  to,  and  control  of  the  tain  the  defense."  Johnson  v.  Donnell, 
check."    But  it  should  be  noticed  that   qq  jq-  y.  1. 

in  this  case  the  certification  of  the  gg.'  See  Neg.  Inst.  L.  (N.  Y.),  §  66, 
cheek,  procured  by  the  bank  with  gubd.  3;  ante,  p.  328. 
which  it  was  deposited,  was  regarded  97.  Evans  v.  Cramlington,  Carth. 
in  effect  as  a  payment,  and  that  there-  (Eng.)  5.  A  distinction  is  to  be  made 
after  the  bank  would  be  assumed  to  between  indorsements  to  the  account  of 
have  the  entire  control  of  the  check,  a  third  person,  and  where  an  indorse- 
Pajnnent  of  check  indorsed  for  de-  ment  is  made  in  trust  for  another 
posit. —  Plaintiffs  were  the  owners  of  person.  See  Hook  v.  Pratt,  78  N.  Y. 
certain  sight  drafts  drawn  on  the  de-   371,  376. 
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title  passed  from  the  indorser  to  the  indorsee,  subject  to  the  trust, 
but  that  there  was  nothing  retained  to  tbe  drawer  or  indorser.^* 

e.  Effect  of  restrictive  indorsement;  statutory  provision. —  The 
Negotiable  Instruments  Law  provides  that: 

"  A  restrictive  indorsement  confers  upon  the  indorsee  the  right : 

"  1.  To  receive  payment  of  the  instrument ; 

"  2.  To  bring  any  action  thereon  that  the  indorser  could  bring ; 

"  3.  To  transfer  his  rights  as  such  indorsee,  where  the  form  of 
"  the  instrument  authorizes  him  to  do  so'. 

"  But  all  subsequent  indorsees  acquire  only  the  title  of  the  first 
indorsee  under  the  restrictive  indorsement."  ^  This  section  is 
substantially  the  same  as  that  of  the  English  Bills  of  Exchange 
Act;^  and  such  act  further  provides  that  where  a  restrictive  in- 
dorsement authorizes  further  transfer,  all  subsequent  indorsees 
take  the  bill  with  the  same  rights  and  subject  to  the  same  liabili- 
ties as  the  first  indorsee  under  the  restrictive  indorsement.^  The 
rules  applicable  to  the  effect  of  a  restrictive  indorsement  have 
already  been  considered  under  other  heads  of  this  section  and 
do  not  need  to  be  here  discussed.  It  would  seem  that,  for  the 
most  part,  a  restrictive  indorsement  constitutes  the  indorsee  an 
agent  for  the  indorser,  and  his  powers  and  duties  in  respect  to  the 
paper  indorsed  are  to  be  measured  and  enforced  in  accordance  with 
the  expressed  terms  and  circumstances  of  the  indorsement.*  If 
the  indorsement,  or  the  circumstances  under  which  an  indorsement 
is  made,  authorizes  the  indorsee  to  transfer  his  rights  as  such  in- 
dorsee, independent  of  the  statute  and  under  the  common  law,  the 

98.  Hook  V.  Prattj  78  N.  Y.  371.       For  the  same  section  in  the  statutes  of 
In  general  it  has  been  said  that  the   other  States  see  Appendix. 

indorsement  upon  drafts,  notes,  checks,  1.  English  Bills  of  Exchange  Act, 
or  bills  of  exchange  determine  the  re-  1882,  §  35(2). 
lation  of  the  parties  thereto ;  and  2.  Idem,  §  35(3). 
where  the  owner  of  the  draft  indorses  3.  Potts  v.  Reed,  6  Esp.  (Eng.)  59. 
it  to  a  person  or  bank  "for  eoUee-  See  also  Blaine  v.  Bourne,  11  E,.  I.  119, 
tion,"  or  "for  account  of,"  or  "on  23  Am.  Rep.  429;  White  v.  National 
account  of,"  the  owner,  such  indorse-  Bank,  102  U.  S.  658,  26  L.  Ed.  250, 
ment  is  a  restricted  as  distinguished  where  it  was  held  that,  by  the  terms 
from  a  general  indorsement,  and  gives  of  aU  indorsement,  "  Pay  to  A.,  or 
notice  that  the  draft  is  the  property  order,  for  account  of  B.,"  A.  became 
of  the  owner  who  so  indorsed  it,  and  merely  the  agent  of  B.  for  the  collec- 
that  it  is  no  longer  negotiable  paper;  tion  of  the  money;  Armour  Bros', 
and  no  one  into  whose  hands  it  comes  Banking  Co.  v.  Riley  County  Bank,  30 
can  claim  protection  as  an  innocent  Kan.  163,  1  Pac.  506;  Leary  v.  Blanch- 
purchaser.  People's  Bank  of  Lewis-  ard,  48  Me.  269;  Lawrance  v.  Russell, 
burg  V.  Jefferson  County  Sav.  Bank,  77  Pa.  St.  460;  Freeman's  Nat.  Bank 
106  Ala.  524,  17  South.  728.  v.   National   Tube  Works,   151   Mass. 

99.  Neg.   Inst.   L.    (N.   Y.),    §    67.  413,  24  N.  E.  779. 
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\ 
subsequent  indorsees  or  transferees  can  only  succeed  to  the  rights 
of  the  person  to  whom  the  indorsement  has  been  restrictively 
made.* 

i  6i.  Qualified  indorsement. 

a.  In  general. — ^A  qualified  indorsement  differs  from  a  restrictive 
indorsement  in  that  the  former  does  not  in  any  way  affect  the 
negotiability  of  the  instrument.®  The  only  result  of  such  an  in- 
dorsement is  to  restrict  and  limit  the  liabilities  of  the  indorser  as 
imposed  by  the  general  principles  of  the  commercial  law.  An 
indorsement  without  recourse  transfers  the  whole  interest  of  the 
indorser  in  the  note,  and  to  this  extent  has  exactly  the  same  effect 
as  a  general  indorsement.®  By  such  an  indorsement  the  interest 
of  the  indorser  in  the  note  is  transferred  but  he  is  not  subjected  to 
the  liabilities  of  a  general  indorser.^    By  such  an  indorsement  the 

4.  Treuttel  v.  Barabdon,  8  Taunt,  court  said:  "It  was  stated  in  the 
(Eng.)  100;  Lloyd  v.  Sigourney,  5  argument  for  the  defendant  that  this 
Bing.  (Eng.)  531;  Sweeney  v.  Easter,  note  was  indorsed  without  recourse, 
1  Wall.  (U.  S.)  166.  from  which  it  was  contended  that  the 

Assignment  by  bank  for  benefit  of  indorsee  was  to  be  regarded  as  the 
creditors. —  Where  a  bank,  to  which  agent  of  the  indorser,  to  collect  it  for 
drafts  or  checks  have  been  sent  for  his  use.  This,  if  it  was  so  indorsed,  is 
collection,  makes  a  general  assignment  not  a  just  conclusion.  Such  an  in- 
for  the  benefit  of  its  creditors,  its  as-  dorsement  transfers  the  whole  interest, 
signee  does  not  acquire  any  title  to  and  the  clause  "  without  recourse," 
such  paper;  and  if  the  collections  merely  rebuts  the  indorser's  liability 
made  thereon  by  collecting  agencies  to  the  indorsee  and  subsequent  holders, 
are  paid  to  him,  he  is  answerable  for  It  has  indeed  been  sometimes  consid- 
the  amounts  thereof  to  the  owners  of  ered  that  this  clause,  with  other  cir- 
such  drafts  and  checks,  and  is  not  re-  cumstances,  tends  to  show  that  the 
lieved  from  liability  by  the  fact  that  note  was  not  indorsed  for  value,  and 
he  paid  out  such  moneys  in  good  faith,  in  the  usual  course  of  business,  giving 
and  as  authorized  by  the  court  having  the  indorsee  an  absolute  title,  without 
jurisdiction  over  him.  National  set-off,  or  such  other  defense  as  the 
Butchers  &  Drovers'  Bank  v.  Hubbell,  maker  might  have,  if  sued  by  tjie 
117  N.  Y.  384,  22  N.  E.  1031,  15  Am.  promisee.  But  in  the  present  case,  if 
St.  Eep.  515.  And  it  was  also  held  in  the  defendant  had  any  such  set-off,  or 
this  case  that  an  assignee  for  the  bene-  other  defense  as  against  the  promisee, 
fit  of  creditors  can  acquire  no  better  it  would  be  fully  open  to  him,  not  only 
title  to  a  draft  or  check  indorsed  to  because  the  note  was  indorsed  without 
his  assignor  for  collection,  than  the  recourse,  but  because  it  was  indorsed 
latter  had;  and  if  he  disposes  of  oi  after  it  had  been  long  overdue."  See 
pays  out  paper  or  money,  though  in  also  Seeley  v.  Heed,  28  Fed.  164;  Mac- 
good  faith,  and  not  under  the  order  of  Intire  v.  Preston,  10  111.  48 ;  Chase  v. 
the  court,  to  which  his  assignor  had  Hathorn,  61  Me.  505;  Keyes  v.  Waters, 
no  title,  he  is  answerable  to  the  owner  18  Vt.  479. 
thereof.  7.  Negotiability    not     affected    by 

5.  Story  on  Promissory  Notes,  qualified  indorsement. —  In  the  ease 
§  146;  Rice  v.  Stearns,  3  Mass.  225,  3  of  Rice  v.  Stearns,  3  Mass.  225,  3 
Am.  Dee.  129.  Am.  Dec.   129,  the  court  said:     "An- 

6.  Effect  of  indorsement  without  re-  other  point  of  some  importance 
course. — In  the  ease  of  Richardson  v.  arises,  which  involves  the  question, 
Lincoln,  5  Mete.  (Mass.)  201,  204,  the  whether,  by    this    restricted    indorse- 
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indorser  is  liable  in  the  same  way  and  to  the  same  extent  as  is  a 
transferrer  of  a  note,  the  title  to  which  will  pass  by  delivery 
alone;®  unless  otherwise  agreed,  the  indorser  impliedly  warrants, 
that  the  paper  is  genuine  f  that  it  is  of  the  kind  or  description  it 
purports  to  be  ;^"  that  the  parties  to  it  are  sui  juris  and  capable  of 
contracting  f^  that  it  has  not  been  paid,  and  that  he  has  done  noth- 
ing and  will  do  nothing  to  prevent  the  transferee  from  collecting 
it;^^  and  he  is  liable  for  any  fraud  practiced  by  him  in  the 
transfer.^' 

b.  How  made. —  The  usual  form  of  making  a  qualified  indorscr- 
ment  is  by  the  use  of  the  words  " sans  recourse"  " without  re- 


ment,  the  property  of  the  note 
passed  to  the  indorsee  so  that  he  may 
sue  upon  it  in  his  own  name.  If  the 
restriction  applied  to  the  quality  of 
the  contract  so  as  to  render  a  negotia- 
ble instrument  no  longer  negotiable, 
there  would  be  some  difficulty  in  al- 
lowing, consistently  with  legal  prin- 
ciples, an  indorsement  of  this  effect  to 
operate  as  a  transfer  of  the  note.  But 
this  is  not  the  effect  of  the  restriction ; 
the  note  remains  negotiable  in  the 
hands  of  the  indorsee,  although  he  has 
no  remedy  against  the  indorsee;  and 
in  whose  hands  so  ever  the  note  may 
come,  the  maker  is  still  liable,  accord- 
ing to  the  terms  of  his  original  con- 
tract, to  pay  to  the  promisee,  or  his 
order."  See  also  Richardson  v.  Lin- 
coln, 5  Mete.  (Mass.)  201;  Craft  v. 
Fleming,  46  Pa.  St.  140;  Watson  v. 
Cheshire,  18  Iowa,  202,  87  Am.  Dec. 
382;  Merrill  v.  Hurley,  6  S.  D.  592, 
62  N.  W.  958,  55  Am.  St.  Eep.  859. 

8.  Watson  v.  Cheshire,  18  Iowa, 
202,  87  Am.  Dec.  382;  Dayton  v.  Til- 
lorton,  39  Iowa,  404;  Dumont  v.  Wil- 
liamson, 18  Ohio  St.  515,  98  Am.  Dec. 
186. 

9.  Jones  v.  Eyde,  1  Marsh.  (Eng.) 
157,  5  Taunt.  (Eng.)  489;  Fuller  v. 
Smith,  Ryan  &  M.  (Eng.)  49,  1  Car.  & 
P.  (Eng.)  197;  Aldrich  v.  Jackson,  5 
R.  I.  218;  Lyons  v.  Miller,  6  Gratt. 
(Va.)  427,  52  Am.  Dec.  129;  Morrison 
V.  Currie,  4  Duer  (N.  Y.),  79. 

10.  Allen  V.  Pegram,  16  Iowa,  163, 
in  relation  to  illegal  bank  stock.  And 
see  Gompertz  v.  Bartlett,  2  El.  &  B. 
(Eng.)  849,  24  Eng.  L.  &  Eq.  (Eng.) 
156,  where  the  vendor  of  a  bill  was 
held  liable  though  he  did  not  put  his 
name  on  it. 

11.  Theall  v.  Newell,   19  Vt.   202; 


Lobdell  V.  Baker,  1  Mete.  (Mass.)  193, 
35  Am.  Dec.  358 ;  Jones  v.  Crosthwaite, 
17  Iowa,  393. 

13.  Eaton  v.  Melius,  7  Gray  (Mass.), 
566. 

13.  Watson  v.  Cheshire,  18  Iowa, 
202,  87  Am.  Dec.  382,  citing  Welch  v. 
Lindo,  7  Cranch  (U.  S.),  159;  Epler 
V.  Funk,  8  Pa.  So.  468,  469;  Pretty- 
man  V.  Short,  5  Harr.  (Del.)  360; 
Waite  V.  Foster,  33  Me.  424. 

Genuineness  of  signatures. —  While 
the  words  "  without  recourse  "  accom- 
panying an  indorsement  clearly  indi- 
cate that  the  party  making  the  trans- 
fer does  not  intend  to  assume  the  posi- 
tion of  an  unconditional  indorser,  or 
to  incur  any  liability  if  the  note  is  not 
paid  at  maturity  upon  due  demand,  or 
even  if  all  the  parties  to  the  paper 
should  prove  to  be  wholly  insolvent, 
we  think  they  oanliot  be  construed  as 
importing  more  than  this.  At  least 
they  do  not  divest  such  indorser  of  his 
character  as  a  vendor  of  the  note,  nor 
exempt  him  from  the  liabilities  arising 
from  a  sale  and  transfer  by  delivery, 
where  the  note  is  capable  of  being 
thus  transferred.  In  such  a  case,  then, 
there  is  an  implied  warranty  on  the 
part  of  the  vendor  that  the  note  is  not 
forged  —  that  it  is  in  fact  what  it  pur- 
ports on  its  face  to  be.  Dumont  v. 
Williamson,  18  Ohio  St.  515,  98  Am. 
Dec.  186. 

Liability  as  vendor. — See  also  Bevan 
v.  Fitzsimmons,  40  111.  App.  108. 

Individual  contract. —  Where  the 
payee  of  a  note  indorses  it  without  re- 
course, it  is  his  individual  contract  of 
indorsement,  and  a  subsequent  in- 
dorser cannot  take  advantage  of  it. 
Doom  V.  Sherwin,  20  Colo.  234,  38  Pac. 
56. 
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course,"  or  "  without  recourse  to  me."  Other  words,  however,, 
showing  the  same  intent  will  be  sufficient ;  as  a  transfer  of  "  all 
my  right  and  title  in  the  within  note  to  be  enjoyed  in  the  same 
manner  as  may  have  been  by  me;"  ^*  or  "  I  order  the  contents  of 
this  note  to  be  paid  to  M.  E.  at  his  own  risk,"  *"  or  "  Indorser  not 
holden."  *^  If  it  be  the  intent  of  the  parties  that  an  indorsement 
should  be  without  recourse  to  the  indorser,  such  intent  should  be 
clearly  expressed  in  the  indorsement  itself,  for,  as  against  a  sub- 
sequent iona  fide  holder  without  notice,  the  liability  of  a  person 
who  has  indorsed  unqualifiedly  in  full  or  blank  cannot  be  altered 
by  evidence  that  there  was  a  parol  agreement  that  the  indorsement 
should  be  without  recourse.^''  It  has  been  held  that  a  charge  to  a 
jury  that  the  words  "  without  recourse  "  must  be  written  in  such 
a  manner  that  they  could  be  read  by  a  man  of  ordinary  ability 
and  understanding  in  order  to  exonerate  the  indorser,  was  errone- 


14.  Hailey  v.  Falconer,  32  Ala.  536. 

15.  Rice  V.  Stearns,  3  Mass.  225,  3 
Am.  Dec.  129. 

16.  Ticonic  Bank  v.  Smiley,  27  Me. 
225,  46  Am.  Dec.  593  j  Hankerson  v. 
Emery,  37  Me.  16. 

17.  Dale  v.  Gear,  38  Conn.  15,  9 
Am.  Rep.  353;  Lee  v.  Pile,  37  Ind.  107, 
110;  Dolittle  V.  Ferry,  20  Kan.  230, 
27  Am.  Rep.  166;  Hill  v.  Shields,  81 
N.  C.  250,  31  Am.  Rep.  299;  Martin  v. 
Cole,  104  U.  S.  30. 

latent  to  limit  liability  should 
be  clearly  expressed. —  In  the  ease 
of  Doolittle  V.  Ferry,  supra,  the 
court  says:  "If  a  transfer  of 
title  without  assumption  of  liability 
is  sought,  equally  apt  and  well-known 
words  are  at  hand.  '  Without  re- 
course '  relieves  the  indorser.  Where 
the  law  furnishes  such  apt,  brief,  and 
well-known  expressions  for  making  the 
indorsement  accomplish  exactly  what 
the  parties  may  desire,  wise  policy  de- 
mands that  each  form  of  indorsement 
should  conclusively  carry  with  it  the 
liability  which  it  implies.  There  are 
no  instruments  concerning  which  it  is 
more  important  that  the  rules  should 
be  clear,  settled,  and  conclusive  than 
negotiable  paper.  Such  paper  sub- 
serves an  invaluable  purpose  in  busi- 
ness transactions,  and  should  tell  upon 
its  face  the  whole  story  of  its  obliga- 
tions. Where  for  convenience,  and  to 
facilitate  business,  certain  short  forms 
and  expressions  are  used,  to  which  the 


law  has  attached  certain  implications, 
those  implications  should  be  as  conclu- 
sive upon  all  the  parties  as  though  the 
full  contract  were  reduced  to  writing." 
And  the  court  also  quotes  from  the 
opinion  in  the  case  of  Dale  v.  Gear,  38 
Conn.  15,  9  Am.  Rep.  353,  as  follows : 
"  But  this  plea  ( that  regular  indorse- 
ment was  without  recourse)  shows  no 
agency,  trust,  equitable  relation,  or 
equity  connected  with  an  antecedent 
transaction  constituting  a  considera- 
tion for  the  agreement,  or  which  would 
justify  a  court  of  equity  in  interfering 
to  prevent  an  enforcement  of  the  con- 
tract of  warranty  which  the  law  im- 
plies. It  presents  a  naked  case  of  an 
attempt  to  prove  by  parol,  that  a  clear 
and  unambiguous  contract  of  warranty 
is  not  such,  and  to  contradict  it  in 
terms  —  to  turn  an  indorsement  with- 
out restriction,  before  maturity,  into 
a  restricted  indorsement.  Such  a  plea 
cannot  be  sustained  without  a  viola- 
tion of  essential  principles." 

As  between  the  original  parties,  it 
has  been  held  that  an  agreement,  made 
at  the  time  of  an  indorsement  of  ^a 
note,  that  the  indorser  shall  not  be 
liable  thereon,  but  only  indorses  to 
transfer  title  of  the  note,  operates  to 
render  the  indorsement  equivalent  to 
an  indorsement  without  recourse. 
Davis  V.  Brown,  94  U.  S.  423,  24  L. 
Ed.  204;  Johnson  v.  Williard,  83  Wis. 
420,  53  N.  W.  776. 
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ous.^*  And  where  a  firm  was  discontinued,  and  during  the  adjust- 
ment of  its  affairs,  was  s.ucceeded  by  a  new  firm  of  the  same  name 
as  the  old,  of  which  the  defendant  was  a  member,  and  he  indorsed 
a  note  with  the  words  "  old  firm  in  liquidation,"  it  was  held  not 
to  be  an  indorsement  without  recourse.'® 

c.  Statutory  provision. —  The  l^egotiable  Instruments  Law  pro- 
Tides  that :  "A  qualified  indorsement  constitutes  the  indorser  a  mere 
"  assignor  of  the  title  to  the  instrument.  It  may  be  made  by  adding 
"  to  the  iniorser's  signature  the  words  '  without  recourse '  or  any 
"  words  of  sim.ilar  import.  Such  an  indorsement  does  not  impair 
"  the  negotiable  character  of  the  instrument."  ^  The  English  Bills 
of  Exchange  Act  provides  that  "  the  drawer  of  a  bill,  and  any 
indorser,  may  insert  therein  an  express  stipulation  (1)  negativing 
or  limiting  his  own  liability  to  the  holder."  ^ 

§  62.  Conditional  indorsement. 

a.  In  general. —  Story  defines  a  conditional  indorsement  as  one 
which  involves  some  fact  or  event,  upon  the  occurrence  of  which 
the  validity  of  the  indorsement  is  ultimately  to  depend,  and  which 
is  either  to  give  effect  to  it,  or  to  avoid  it ;  and  it  may  be  either  a 
condition  precedent  or  a  condition  subsequent.^  A  conditional 
indorsement  on  the  back  of  a  note  does  not  affect  its  negotiability ; 
its  only  effect  is  to  give  notice  of  the  consideration  to  subsequent 
holders.^     As  has  already  been  stated,  if  the  instrument  has  a 

18.  Hayden  v.  Strong,  23  Hun  (N.  23.  Tappen  v.  Ely,  15  Wend.  (N. 
Y.),  527.  Y.)    362. 

19.  Fassin  v.  Hubbard,  55  N.  Y.  Conditional  indorsement  does  not 
465.  affect   negotiability. —  In  the   ease  of 

20.  Neg.  Inst.  L.  (N.  Y.),  §  68.  For  Upham  v.  Prince,  12  Mass.  14, 
the  same  section  in  the  statutes  of  the  payee  of  -j,  negotiable  note  in- 
other  States  see  Appendix.  dorsed    it,    "  I    guarantee    the    pay- 

21.  English  Bills  of  Exchange  Act,  ment  of  this  note  within  six  months." 
1882,  §  16   (1).  The  court  held  that  the  note  did  not 

23.  Story     on     Promissory     Notes,  lose  its  negotiability  by  such  an  in- 

§  149.  dorsement,  any  more  than  it  would  if 

Chitty  on  Bills  and  Notes  (12th  Am.  it  had  been  indorsed  with  the  words 
ed.),  p.  268  has  the  following:  "  It  is  "Without  recourse  to  the  indorser," 
competent  also  for  an  indorser  to  make  which  is  a  common  form  of  an  indorse- 
only  a  conditional  transfer  of  the  bill ;  ment  where  the  indorser  does  not  in- 
and,  therefore,  if  the  payee  of  a  bill  tend  to  remain  liable.  See  also  Blakey 
annexes  a  condition  to  his  indorsement  v.  Grant,  fi  Mass.  386. 
before  acceptance,  the  drawee  who  A  distinction  should  be  made  be- 
afterward  accepts  it  is  bound  by  the  tween  an  indorsement  upon  a  note 
condition;  and  if  the  terms  of  it  be  made  by  the  indorser  in  transferring 
not  performed,  the  property  in  the  bill  it,  and  a  memorandum  attached  to  a 
reverts  to  the  payee  and  he  may  re-  note  at  the  same  time  that  the  note  is 
cover  the  sum  payable  in  an  action  executed  It  has  been  held  that  a 
against  the  acceptor."  memorandum     upon     a     note,     made 
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condition  attached  to  it,  wliicli  affects  the  original  contract,  it  is 
void.^*  In  this  respect  a  conditional  indorsement  is  essentially 
different.  The  conditional  indorsement  does  not  alter  the  char- 
acter of  the  instrument,  or  affect  in  any  way  its  negotiability.'"' 
The  liability  of  the  maker  or  drawer,  as  expressed  in  the  original 
contract,  is  not  affected  by  such  indorsement;  the  condition  only 
relates  to  the  manner  in  which  the  transfer  by  the  indorsement 
shall  be  made  effectual  or  shall  be  rendered  void.  An  instrument 
indorsed  "  Pay  the  within  sum  to  C.  &  E.,  or  order,  upon  my 
name  appearing  in  the  Gazette  as  ensign,"  etc.,  is  a  conditional 
indorsement,  and  if  the  condition  is  not  fulfilled,  the  title  of  the 
indorsee  and  every  subsequent  holder  becomes  void,  and  the  right 
to  the  note  reverts  to  the  original  indorser.^*  The  effect  of  the 
decision  in  this  case  was  that  the  conditional  indorsement  did  not 
transfer  the  title  absolutely.  This  doctrine  has  been  altered  by 
the  English  Bills  of  Exchange  Act,  and  by  a  similar  provision  con- 
tained in  ^Negotiable  Instruments  Law. 

b.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Where  an  indorsemjent  is  conditional,  a  party  re- 
*' quired  to  pay  the  instrument  may  disregard  the  condition  and 
*'  make  payment  to  his  indorsee  or  his  transferee,  whether  the  con- 
"  dition  has  been  fulfilled  or  not.  But  any  person  to  whom  an 
"  instrument  so  indorsed  is  negotiated  will  hold  the  same,  or  the 
"  proceeds  thereof,  subject  to  the  rights  of  the  person  indorsing 
"  conditionally."  ^  The  English  Bills  of  Exchange  Act  contains 
a  similar  provision.^  Judge  Chalmers  says :  "  This  section 
alters  the  law.  It  was  formerly  held  that  if  a  bill  was  indorsed 
■conditionally,  the  acceptor  paid  it  at  his  peril  if  the  condition  was 
not  fulfilled.  This  was  hard  on  him.  If  he  dishonored  the  bill, 
he  might  be  liable  in  damages,  and  yet  it  might  be  impossible  for 
-him  to  find  out  if  the  condition  had  been  fulfilled."  ^* 

■contemporaneously  and  delivered  -with  27.  Neg.   Inst.   L.    (N.   Y.),    §    69. 

it,    and    intended    as   a    part   of   the  For  the  same  section  in  the  statutes 

contract,  is  a  substantive  part  of  the  of  other  States  see  Appendix. 

note  and  qualifies   it  the  same  as  if  28.  English  Bills  of  Exchange  Act, 

inserted  in  the  body  of  the  instrument,  1882,  §  33. 

and  that  it  constitutes  a  single  con-  The  last  sentence  of  the  above-quoted 

tract.  Benedict  v.  Cowden,  49  N.  Y.  396.  section  of  the  Negotiable  Instruments 

34.  See  ante,  chap.  Ill,  §  36.  Law  was  not  contained  in  the  English 

25.  Story     on     Promissory     Notes,  Bills  of  Exchange  Act. 

I  149.  29.  Chalmers  on  Bills  of  Exchange 

■26.  Robertson     v.     Kensington,     4  (5th  ed.),  p.  110,  citing  Robertson  v. 

Taunt.  (Eng.)  30.  Kensington,  4  Taunt.  (Eng.)  30. 

22 


338  Negotiation.  _§§  63,  64^ 

{  63.  Indorsement  of  instrument  payable  to  bearer. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that:  "  Where  an  instrument  payable  to  bearer  is  indorsed 
"  specially,  it  may,  nevertheless,  be  further  negotiated  by  delivery ; 
"but  the  person  indorsing  specially  is  liable  as  indorser  to  only 
"  such  holders  as  make  title  through  his  indorsement."  ^^  The 
negotiability  of  a  note  payable  to  bearer  has  always  been  regarded 
as  being  no  further  restrained  by  an  indorsement  in  full  than 
would  the  negotiability  of  a  note  payable  to  order  be,  by  the  same 
indorsement.^^  The  rule  is  well  settled  that  "  if  a  bill  be  once 
indorsed  in  blank,  though  afterward  indorsed  in  full,  it  will  still, 
as  against  the  drawer,  the  payee,  the  acceptor,  the  blank  indorser, 
and  all  indorsers  before  him,  be  payable  to  the  bearer,  though  as 
against  the  special  indorser  himself,  title  must  be  made  through 
the  indorsee."  ^* 

§  64.  Indorsement  of  instrument  payable  to  two  or  more  persons. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Where  an  instrument  is  payable  to  the  order  of  two 
"or  more  payees  or  indorsees  who  are  not  partners,  all  must  in- 
"  dorse,  unless  the  one  indorsing  has  authority  to  indorse  for  the 
"  others."  ^*  This  section  is  declaratory  of  the  common-law  rule. 
It  is  not  questioned  that  a  partner,  in  general,  may  indorse  and 
transfer  a  promissory  note  made  payable  to  his  firm.  It  is  also 
unquestioned  that  if  a  note  is  payable  or  indorsed  to  several  per- 
sons who  are  not  partners,  the  transfer. can  only  be  made  by  a  joint 
indorsement  of  all  of  them.^* 

30.  Neg.  Inst.  L.  (N.  Y.),  §  70.  For  the  same  section  in  the  statutes 
For  the  same  section  in  the  statutes    of  other  States  see  Appendix. 

of  other  States  see  Appendix.  34.  Eyhiner  v.  Feickert,  92  111.  305, 

31.  Johnson  v.  Mitchell,  50  Tex.  34  Am.  Rep.  130.  In  this  case  a  note 
212,  32  Am.  Rep.  602.  was  executed  and  delivered  payable  to 

33.  Byles  on  Bills  ( 5th  ed. ) ,  p.  109 ;  the  order  of  "Charles  and  William 
Story  on  Promissory  Notes,  §  139;  2  Feickert;"  these  persons  were  not 
Parsons  on  Notes  and  Bills,  pp.  19,  partners,  but  Charles  Feickert,  having^ 
26.  possession  of  the  note  and  represent- 
Where  a  note  is  indorsed  in  blank  ing  that  the  defendants  were  partners, 
by  the  payee,  and  is  afterward  trans-  sold  and  assigned  it  to  the  plaintiff 
ferred  by  an  indorsement  in  full,  it  is  by  a  writing  signed  in  the  style  of 
still  transferable  by  delivery,  and  a  "  Charles  and  William  Feickert."  It 
party  to  whom  it  is  so  transferred  may  was  held  that  possession  of  the  note  by 
make  title  by  filling  up  the  blank  in-  Charles  was  not  evidence  of  a  partner- 
dorsement  to  himself,  and  striking  out  ship,  and  that  title  as  against  both  of 
the  subsequent  ones.  Watervliet  Bank  them  could  only  pass  by  a  joint  in- 
V.  Hoyt,  1  Den.  (N.  Y.)  608.  dorsement.  See  also  Wood  v.  Wood,. 
33.  Neg.    Inst.  L.    (N.   Y.),   §    71.  16  N.  J.  L.  428. 
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b.  Authority  to  indorse. — As  a  general  rule,  the  lawful  posses- 
sion of  a  negotiable  instrument  confers  on  the  holder  authority  to 
transfer  all  right  and  title  thereto.^''  It  is  not  necessary  that  the 
authority  of  one  of  two  or  more  payees  to  indorse  should  appeiar 
upon  the  note.'®  But  where  notes  are  payable  to  joint  payees  the 
actual  manual  possession  of  the  notes  must  be  in  some  one  of  the 
payees.  It  is  impossible  that  it  can  be  in  all  at  the  same  time; 
therefore  the  possession  of  the  notes  by  one  of  such  payees  is  of  no 
particular  significance.  The  face  of  a  note  payable  to  two  or 
more  payees  discloses  the  interest  of  the  payee  in  possession,  and 
rebuts  any  ordinary  presumption  that  might  arise  therefrom. ''^ 
It  would  seem,  therefore,  that  the  authority  of  one  of  two  or  more 
joint  payees  to  indorse  must  appear  from  the  express  terms  of  a 
contract,  or  from  circumstances  implying  such  an  authority.  It  is 
probable  that  such  authority  may  be  given  by  parol,  as  in  the  case 
of  other  instruments  payable  to  a  single  payee. '^ 

§   65.  Indorsements  by  or  to  cashiers,   corporate   officers,   and   other 
persons  acting  in  a  representative  capacity. 

a.  Indorsement  to  a  cashier  or  officer  of  corporation;  statutory 
provision. —  The  Negotiable  Instruments  Law  provides  that : 
"  Where  an  instrument  is  drawn  or  indorsed  to  a  person  as 
"  '  cashier '  or  other  fiscal  officer  of  a  bank  or  corporation,  it  is 
"  deemed  prima  facie  to  be  payable  to  the  bank  or  corporation  of 
"  which  he  is  such  officer ;  and  may  be  negotiated  by  either  the 
"  indorsement  of  the  bank  or  corporation,  or  the  indorsement  of 
"  the  officer."  '*  This  section  of  the  statute  seems  to  be  declaratory 
of  the  common  law. 

b.  Indorsement  to  harik  or  corporation. —  An  indorsement  of  a 
note  by  the  holder  in  these  words,  "  Pay  to  E.  O.,  cashier,  or 
order,"  made  upon  the  purchase  of  it  by  the  bank  of  which  E.  O. 
was  cashier,  is  a  legal  transfer  of  the  note  to  the  bank.*"  The  gen- 
eral rule  relating  to  notes  payable  or  indorsed  to  a  person  as  agent 
does  not  apply  in  the  case  of  bank  cashiers.*^     A  negotiable  instru- 

35.  Andrews  v.  Bond,  16  Barb.  (N.       39.  Neg.  Inst.   L.    (N.   Y.),    §    72. 
Y.)    633.  For      the      aame      section      in      the 

36.  Bettis  v.  Bristol,  56  Iowa,  41,  8  statutes    of     other     States     see    Ap- 
N.  W.  808.  pendix. 

37.  Ryhiner  v.  Feickert,  92  111.  305,        40.  Watervliet      Bank      v.      Hoyt, 
34  Am.  ilep.  130.  1     Den.      (N.     Y.)      60S;      Farmers 

38.  Brownv.Bookstaver,  141111. 461,  &     Mechanics'     Bank     v.     Day,     13 
31]Sr.E.17;Cooperv.Bailey,52Me.  230;  Vt.     36. 

Turnhullv.  Trout,  1  Hall  (N.  Y.),336.        41.  See  ante,  chap.  II,  §  29   (e). 
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ment  payable,  or  an  indorsement  of  sueh  an  instrument  to,  a 
cashier  of  a  bank  is  payable  to  him,  not  as  an  individual,  but  as  a 
bank  officer,  and  the  contract  is  with  the  bank ;  and  it  is  unneces- 
sary in  a  suit  upon  such  an  instrument  by  the  bank  to  show  an 
indorsement  by  the  cashier  to  the  bank.*^  The  rule  as  to  negotia- 
ble instruments  payable  to  the  treasurer  or"  other  fiscal  officer  of  a 
corporation  is  not  uniform  in  all  the  States.  In  Massachusetts, 
for  instance,  it  has  been  held  that  an  instrument  payable  to  "  Gr.  S., 
treasurer,"  is  payable  to  him  personally,  though  described  as  treas- 
urer and  not  merely  treasurer  for  the  time  being,  and  may  be 
indorsed  by  him  as  treasurer  either  in  person  or  by  attorney.** 
But  in  some  States  it  has  been  held  that  if  the  interest  of  the  cor- 
poration can  be  shown,  the  fact  that  the  instrument  is  payable  to 
its  treasurer  will  not  affect  the  title  of  the  corporation.**  The  rule 
seems  to  be  now  established  by  the  above  section  of  the  Negotiable 
Instruments  Law,  and  in  all  the  States  having  adopted  this  act, 
an  instrument  payable  or  indorsed  to  the  treasurer  of  a  corpora- 
tion is  prima  facie  payable  to  the  corporation. 

c.  Indorsement  by  cashier  or  treasurer  of  corporation. —  Inde- 
pendent of  the  statute  above  referred  to  an  indorsement  of  a  nego- 
tiable instrument  by  the  cashier  on  behalf  of  the  bank  is  sufficient 
to  pass  title  to  the  instrument.  An  indorsement  of  a  negotiable 
instrument,  payable  to  a  corporation,  by  its  treasurer  in  his  official 
capacity  prima  facie  passes  title  to  the  instrument.*^     The  general 

42.  New  York  Bank  v.  Ohio  Bank,  Bank,  41  Barb.  (N.  Y.)  586,  it  was 
29  N.  Y.  619;  Bank  of  Genesee  v.  Pat-  held  that  the  omission  to  write  either 
ehen  Bank,  19  N.  Y.  312;  First  Nat.  before  or  after  the  name  of  the  cashier 
Bank  v.  Hall,  44  N.  Y.  395,  4  Am.  Rep.  of  the  bank  on  the  back  of  the  draft 

698 ;    Blair  v.  First  Nat.  Bank,  Fed.  "  for  the  bank "  will  not  pre- 

Cas.  No.  1,485;  Nave  v.  First  Nat.  elude  the  holder  from  recovering 
Bank,  87  Ind.  204;  Garton  v.  Union  against  the  bank  as  indorser.  An  in- 
City  Nat.  Bank,  .34  Mich.  279;  Look-  dorsement  of  his  name  by  the  cashier 
out  Bank  v.  Aull,  93  Tenn.  645,  27  S.  followed  by  "  cash'r  "  is  sufficient. 
W.  1014,  42  Am.  St.  Rep.  934.  And  in  the  case  of  Folger  v.  Chase,  18 

43.  Shaw  V.  Stone,  1  Cush.  (Mass.)  Pick.  (Mass.)  63,  the  note  of  the  bank 
288.  See  also  Horan  v.  Long,  4  Dev.  was  indorsed  "  P.  H.  Folger,  cashier," 
&  B.  (N.  C.)  274,  34  Am.  Dec.  378;  and  it  was  held  to  pass  the  title  to  the 
Johnson  v.  Catlin,  62  Am.  Dec.  622;  note.  Wilds,  J.,  remarking  that  "the 
Chadsey  v.  McCreery,  27  111.  252 ;  Rut-  indorsement  by  the  cashier  in  his  of- 
land  &  B.  R.  Co.  v.  Cole,  24  Vt.  33;  ficial  capacity  sufficiently  shows  that 
Soeiete  des  Mines,  etc.  v.  Mackintosh,  the  indorsement  was  made  in  behalf 
5  Utah,  568,  18  Pao.  363;  Alston  v.  of  the  bank,  and  if  that  is  not  suffi- 
Steartman,  2  Ala.  699;  McDonald  v.  ciently  certain,  tae  plaintiffs  have  the 
Laughlin,  74  Me.  480.  right  now  to  affix  the  name  of  the  cor- 

44.  Genesee  Bank  v.  Patchen  Bank,  poration."  See  also  Spear  v.  Ladd,  11 
13  N.  Y.  309;  Houghton  v.  First  Nat.  Mass.  94. 

Bank,  26  Wis.  663,  7  Am.  Rep.  107.  45.  Cole    v.    Merchants'    Bank    of 

In  the  case  of  Robb  v.  Ross  County   Watertown,   60  Ind.   350. 
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authority  conferred  upon  an  officer  of  a  corporation  to  transact  its 
financial  affairs  carries  with  it  the  power  to  transfer  negotiable 
paper  by  his  indorsement  in  his  official  capacity.*® 

d.  Indorsement  in  representative  capacity. —  The  Negotiable 
Instruments  Law  provides  that :  "  Where  any  person  is  under 
"  obligation  to  indorse  in  a  representative  capacity,  he  may  indorse 
"  in  such  terms  as  to  negative  personal  liability."  *^  An  indorse- 
ment to  negative  personal  liability  should  be  made  in  the  same 
manner  as  the  signature  to  a  bill  or  note  by  the  agent  for  his  prin- 
cipal.** Such  an  indorsement  is  usually  "A.  B.,  as  agent  for 
C.  D.,"  or  "  C.  D.  by  A.  B.,  agent,"  or  "  Per  procuration,  C.  D., 
principal,  A.  B.,  agent."  *® 

{  66.  Misspelled  name  of  payee  or  indorsee;  presumption  as  to  time 
and  place  of  indorsement. 

a.  Indorsement  where  name  is  misspelled;  statutory  provision. 
—  The  Negotiable  Instruments  Law  provides :  "  Where  the  name 
"  of  a  payee  or  indorsee  is  wrongly  designated  or  misspelled,  he 
"  may  indorse  the  instrument  as  therein  described,  adding,  if  he 
"  think  fit,  his  proper  signature."  ^     This  is  a  similar  provision 

46.  Russell  v.  Folsom,  72  Me.  436;  agent."  It  was  held  that  the  indorse- 
Ogdon  V.  Andre,  4  Bosw.  (N.  Y.)  583;  ment  was  that  of  B.,  agent,  and  that 
Scott  V.  Johnson,  5  Bosw.  (N.  Y.)  it  was  not  affected  by  the  needless 
213;  Merchants'  Bank  v.  MeCall,  6  reference  to  the  company  for  which  he^ 
Bosw.  (N.  Y.)  473;  Elwell  v.  Dodge,  was  agent.  See  also  Paterson  v.. 
33  Barb.  (N.  Y.)  336;  Clark  v.  Tit-  Henry,  4  J.  J.  Marsh.  (Ky.)  126; 
comb,  42  Barb.    (N.  Y. )    122.  Case  v.  Mechanics'  Banking  Assn.,  4 

47.  Neg.   Inst.   L.    (N.    Y.),    §    74.  N.  Y.  166. 

It  is  provided  in  section  39  of  the  In  the  case  of  Durnall  v.  McElroy, 

Negotiable  Instruments  Law,  a»te,  §  29,  3  Dana  (Ky.),  407,  a  note  payable  to 

c  (1),  p.  72,  that  where  the  instrument  C.  was  indorsed  by  L.,  his  authorized 

contains  or  a  person  adds  to  his  signa-  agent,   as  follows :      "  L.   per   C."     It 

ture  words   indicating  that  he   signs  was  held  that  the  presumption  is  that 

for  or  on  behalf  of  a  principal,  or  in  the   word    "  per "    meant    "  for,"    and 

a   representative   capacity,   he   is   not  that   the    indorsement   was    effectual, 

liable   on   the   instrument   if    he   was  In  the  case  of  Hunt  v.  Listenberger, 

duly  authorized;   but  the  mere  addi-  14  Ind.  App.  320,  42  N.  E.  240,  twa 

tion  of  words  describing  him  as  agent,  indorsements,    as    follows :      "  H.    and 

or  as  filling  a  representative  charac-  A.,  by  H.  J.  H.,  agent,"  and  "  H.  J. 

ter,  without  disclosing  his  principal,  H.,  agent,  H.   and  A.,"  were  held  to 

does   not   exempt   him  from   personal  be  the  indorsements  of  H.  and  A.,  in 

liability.  the  absence  of  proof  as  to  the  latter 

48.  See  ante,  chap.  II,  §  29,  c  (3),  indorsement  that  it  was  not  made  by 
p.  86.  H.  and  A.,  respectively.     The  indorse- 

49.  Indorsement  by  agent. —  In  the  ment  first  mentioned  was  held  to  be 
case  of  Farmington  Sav.  Bank  v.  a  sufficient  indorsement  by  the  payee. 
Fall,  71  Me.  49,  a  note  payable  50.  Neg.  Inst.  L.  (N.  Y.),  §  73. 
to  "  B.,  agent,"  was  indorsed  For  same  section  of  statutes  of  other 
"  Granite  and  Agricultural  Works,  B.,  States  see  Appendix. 
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to  that  contained  in  the  English  Bills  of  Exchange  Act,"  and  is 
declaratory  of  existing  law.®*  This  is  a  usual  practice  in  com- 
mercial transactions.  The  usual  and  proper  course  is  for  the 
holder  to  sign  first  the  name  as  described  or  spelt  in  the  bill,  and 
then  to  put  underneath  his  proper  signature.®* 

b.  Presumption  as  to  time  of  indorsement;  statutory  provision. 
—  The  Negotiable  Instruments  Law  provides  that :  "  Except 
"  where  an  indorsement  bears  date  after  the  maturity  of  the  instru- 
"ment,  every  negotiation  is  deemed  prima  facie  to  have  been 
"  effected  before  the  instrument  was  overdue."  ®*  This  is  the  same 
as  a  provision  contained  in  the  English  Bills  of  Exchange  Act,®" 
and  is  declaratory  of  the  common-law  rule.  Apart  from  the  gen- 
eral rule  there  is  no  presumption  as  to  the  exact  time  of  negotia- 
tion.®® But,  as  stated  by  Judge  Chalmers,  "  it  seems  that  circum- 
stances of  strong  suspicion,  short  of  direct  evidence,  may  rebut  the 
prima  facie  presumption,  and  make  it  a  question  for  the  jury 
whether  the  bill  was  negotiated  before  or  after  maturity."  ^'^ 


51.  English  Bills  of  Exchange  Act, 
1882,  §  32(4). 

52.  Indorsement  where  name  of 
payee  or  indorsee  is  misspelled. — ^A 
bill  was  indorsed  to  J.  Smythe,  and 
the  man's  real  name  was  T.  Smith.  It 
was  held  that  he  could  validly  nego- 
tiate the  bill  by  indorsing  it  as  J. 
Smythe.  Willis  v.  Barrett,  2  Stark. 
(Eng.)  29. 

In  the  case  of  Bryant  v.  Eastman, 
7  Cush.  (Mass.)  Ill,  it  was  held  that 
one  who,  while  carrying  on  business 
on  his  own  account,  in  the  name  of  a 
company,  which  has  been  incorporated, 
but  not  organized,  receives  in  payment 
of  a  debt  contracted  with  him  in  such 
business,  a  promissory  note,  payable 
to  the  order  of  the  corporation,  may 
transfer  the  note  by  indorsing  it  in 
his  own  name.  See  also  Brown  v. 
Parker,  7  Allen  (Mass.),  337;  Moore 
v.  Anderson,  8  Ind.  18;  Salmon  v. 
Hopkins,  61  Conn.  47. 

53.  Chalmers  on  Bills  of  Exchange, 
p.  108. 

54.  Neg.  Inst.  L.  (N.  Y.),  §  75. 
For  same  section  in  the  statute  of 
other  States  see  Appendix. 

55.  English  Bills  of  Exchange  Act, 
1882,  §  36(4). 

56.  Anderson  v.  Weston,  6  Bing. 
N.  C.    (Eng.)   296. 


57.  Chalmers  on  Bills  of  Ex- 
change (5th  ed.),  119;  Bonn- 
sail  v.  Harrison,  1  Mees.  &  W. 
(Eng.)      611. 

Cotemporaneous  with  execution. — 
The  indorsement  of  a  note,  in  pre- 
sumption of  law,  is  cotemporaneous 
with  the  making  of  it,  or  at  all  events 
that  it  was  antecedent  to  its  becom- 
ing due ;  if  the  defendant,  in  a  suit  by 
the  indorsee,  wishes  to  avail  himself 
of  payment  to  the  original  holder,  it 
is  incumbent  on  him  to  show  the  in- 
dorsement to  have  been  subsequent  to 
the  payment.  Pinkerton  v.  Bailey,  8 
Wend.  (N.  Y.)  600.  See  also  Hen- 
dricks v.  Judah,  1  Johns.  (N.  Y.) 
319;  Barrick  v.  Austin,  21  Barb. 
(N.  Y.)   241. 

Before  maturity. —  See,  generally, 
New  Orleans  Canal  &  Banking  Co.  v. 
Montgomery,  95  U.  S.  8,  24  L.  Ed. 
346. 

Parol  testimony  is  admissible  to 
show  whether  an  indorsement  was 
made  before  or  after  the  instrument 
was  delivered.  If  the  indorsement  was 
made  before  the  payee  became  the 
holder  of  the  note,  then  the  party  so 
indorsing  the  note  may  be  charged  as 
an  original  promisor.  Good  v.  Mar- 
tin, 95  U.  S.  90,  94,  24  L.  Ed. 
341. 
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c.  Presumption  as  to  place  of  indorsement;  statutory  provision. 
—  The  Negotiable  Instruments  Law  provides  that :  "  Except 
"  where  the  contrary  appears,  every  indorsement  is  presumed 
"  prima  facie  to  have  been  made  at  the  place  where  the  instrument 
"  is  dated."  "*  This  is  a  statutory  declaration  of  the  common-law 
rule.***  As  stated  by  Foster,  J. :  "  It  is  the  settled  doctrine  of 
the  States  of  Massachusetts  and  Maine  that  one  not  appearing  to 
be  a  party,  either  as  payee  or  indorsee,  to  a  note  payable  to  a  payee 
therein  named  or  his  order,  who  puts  his  name  on  the  back  of  it  in 
Hank  at  its  inception  and  before  negotiation,  is  a  joint  and  several 
promisor.  The  legal  presumption  in  such  case  is  that  it  was  done 
for  the  same  consideration  as  the  contract  on  the  face  of  the  note. 
And  when  there  is  no  date  as  to  such  indorsement,  the  presumption 
is  that  it  was  made  at  the  time  when  the  note  had  its  inception. 
This  presumption  will  prevail  in  favor  of  an  innocent  indorsee  for 
value  before  due,  and  in  the  regular  course  of  business;  and  his 
rights  cannot  be  infringed  by  proof  of  any  extrinsic  facts  which 
might  affect  the  original  parties  to  the  contract  or  those  occupying 
their  position  and  having  their  rights  only."  * 

f  67.  Negotiable  character  of  instrument  continued. 

a.  Statutory  provision. —  It  is  provided  in  the  Negotiable 
Instruments  Law  that:  "An  instrument  negotiable  in  its  origin 
"  continues  to  be  negotiable  until  it  has  been  restrictively  indorsed 
"  or  discharged  by  payment,  or  otherwise."  **    A  similar  provision 

58.  Neg.  Inst.  L.  (N.  Y.),  Southwick,  9  Tex.  615,  60  Am.  Dec. 
§  76.  For  the  same  section  in  181;  Amsbaugh  v.  Gearhart,  11  Pa. 
the     statutes     of    other     States     see    St.  482. 

Appendix.  In  an  action  by  the  payee  of  »  ne- 

59.  Presumption  when  indorsement  gotiable  note  against  two  or  more  per- 
was  made  at  inception  of  note. —  sons,  as  joint  promisors,  where  one  of 
The  general  rule  is  that  if  an  in-  the  defendants'  names  is  on  the  face 
dorsement  is  made  at  the  inception  of  the  note,  and  the  names  of  the 
of  the  note  it  will  be  presumed  to  others  are  on  its  back,  without  date 
have  been  for  the  same  consideration,  and  in  blank,  the  legal  presumption 
and  a  part  of  the  original  contract,  is  that  all  the  names  were  signed  at 
expressed  by  the  note;  if  made  with-  the  same  time.  Benthal  v.  Judkins, 
out  date  it  will  be  presumed  to  have    13  Mete.    (Mass.)   265. 

been  made  at  the  inception  of  the  note.  60.  Bradford   v.    Prescott,    85    Me. 

Colburn  v.  Elwell,  30  Me.  310,  50  Am.  482,    27    Atl.    461,    citing    Lowell    v. 

Dec.   630;    Childs  v.  Wyman,   44  Me.  Gage,  38  Me.  35;   Sturtevant  v.  Ran- 

433,  69  Am.  Dec.   Ill;   Parkhurst  v.  dall,  53  Me.  149,  157;  Smith  v.  Mor- 

Vail,  73   III.  343;   Grier  v.  Cable,  45  rill,   54  Me.   48,   53;    Union   Bank  v. 

111.  App.  405;   Snyder  v.  Oatman,  16  Willis,  8  Mete.    (Mass.)    504,  41  Am. 

Ind.  265 ;  Bates  v.  Pricket,  o  Ind.  22,  Dee.    541 ;    Way  v.   Butterworth,    108 

61  Am.  Dec.  73;  Powell  v.  Thomas,  7  Mass.  509. 

Mo.   440,   38  Am.  Dec.   465;   Cook  v.  61.  Neg.  Inst.  L.   (N.  Y.),  §  77. 
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is  contained  in  the  English  Bills  of  Exchange  Act.®^  This  section 
states  a  ■well-established  principle  of  law.  As  was  said  by  Lord 
EUenborough :  "A  bill  of  exchange  is  negotiable  ad  infinitum 
until  it  has  been  paid  by  or  discharged  on  behalf  of  the  acceptor."®* 
This  rule  applies  in  the  same  manner  and  to  the  same  extent  to  an 
accommodation  note  which  is  negotiable  after  its  maturity.®*  On& 
distinction  to  be  made  between  an  indorsement  of  a  note  after  due 
and  one  bjefore  maturity  is  that  in  the  case  of  an  indorsement  be- 
fore maturity  the  time  of  payment  is  fixed  at  a  future  day  by  the 
express  agreement  of  the  parties,  while  in  the  case  of  an  indorse- 
ment after  maturity  the  time  of  payment  is  declared  by  law  to  be 


62.  English  Bills  of  Exchange  Act, 
1882,  §  36(1). 

63.  Callow  V.  Lawrence,  3  M.  &  S. 
(Eng.)  97. 

Continuation  of  negotiable  character. 
—  In  the  case  of  Levitt  v.  Putnam,  3 
N.  Y.  494,  53  Am.  Dee.  322,  the  court 
said:  "A  bill  or  note  does  not  lose 
its  negotiable  character  by  being  dis- 
honored. If  originally  negotiable  it 
may  still  pass  from  hand  to  hand  ad 
infinitum  until  paid  by  the  drawer. 
Moreover  the  indorser  after,  maturity 
writes  in  the  same  form  and  is  bound 
only  upon  the  same  condition  of  de- 
mand upon  the  drawer  and  notice  of 
nonpayment  as  any  other  indorser. 
Thus  the  paper  preserves  its  mercan- 
tile existence  and  retains  the  main 
attributes  of  a  proper  bill  or  note, 
and  circulates  as  such  in  the  commer- 
cial community.  Exceptions  to  a 
general  rule  aflfecting  so  important 
and  numerous  a  class  of  transactions 
as  the  one  under  consideration  must 
be  productive  of  great  inconvenience, 
and  will  not  be  indulged  except  for 
urgent  reasons;  and  nothing  has  been 
made  to  appear  in  the  argument  or 
seems  to  exist  in  the  case,  which  war- 
rants the  court  in  treating  the  ordi- 
nary indorsement  of  a  dishonored  bill 
or  note  as  without  the  law  merchant 
and  not  negotiable.  While  it  was 
questioned  whether  such  a  note  was 
negotiable,  and  whether  the  indorser 
was  chargeable  except  upon  the  usual 
condition  of  demand  and  notice,  there 
was,  perhaps,  reason  enough  to  sustain 
the  decision  of  the  court  below.  But 
since  both  the  note  and  its  indorse- 
ment, by  a  long  course  of  decisions, 
have  been  treated  as  within  the  law 


merchant  in  respect  to  their  main  at- 
tributes, the  indorsement  ought  to  be 
regarded  as  negotiable  to  the  same 
extent  as  an  indorsement  before  ma- 
turity. The  latter  follows  the  nature 
of  the  original  bill  and  is  equally  ne- 
gotiable." Citing  Edie  v.  East  India 
Co.,  2  Burr.  (Eng.)  1216;  Milford 
V.  Walcott,  1  Ld.  Raym.  (Eng.)  574; 
Allwood  V.  Hazelton,  2  Bailey  (S. 
C),  457;  Bishop  v.  Dexter,  2  Conn. 
419;  Berry  v.  Robinson,  9  Johns.  (N.. 
y.)  121.  See  also  Annan  v.  Houck,  4 
Gill  (Md.),  325,  45  Am.  Dec.  133; 
Eversole  v.  Maul,  50  Md.  95;  Amber- 
land  Bank  v.  Hann,  18  N.  J.  L.  222; 
Harrington  v.  Dorr,  3  Robt.  (N.  Y.) 
275;  Havens  v.  Huntington,  1  Cow. 
(N.  Y.)    387;    Bassenhorst  v.   Wilby, 

45  Ohio  St.  333,  13  N.  E.  75;  National 
Bank  of  Washington  v.  Texas,  20 
Wall.  (U.  S.)  72;  McSherry  V.  Brooks, 

46  Md.  103,  118. 

But  in  the  case  of  Fowler  v.  Brant- 
ley, 14  Pet.  (U.  S.)  318,  10  L.  Ed. 
473,  the  court  said:  "A  note  over- 
due or  a  bill  dishonored  is  a  circum- 
stance of  suspicion  to  put  those  deal- 
ing with  it  afterward  on  their  guard; 
and  in  whose  hands  it  is  open  to  the 
same  defenses  it  was  in  the  hands  of 
the  holder  when  it  fell  due.  After 
maturity,  such  paper  cannot  be  ne- 
gotiable '  in  the  due  course  of  trade,' 
although  still  assignable."  This,  how- 
ever, would  appear  to  be  a  mere 
dictum  in  this  case  and  is  not  en- 
titled to  consideration  as  against  the 
preponderance  of  authority  on  the 
other  side. 

64.  Seyfert  v.  Edison,  45  N.  J.  L. 
393. 


§  67.  Negotiation  of  Oveedue  Papee.  345 

within  a  reasonable  time,  upon  demand.*'*  Where  a  note  has  been 
protested  and  notice  of  dishonor  has  been  given  to  all  prior  parties^ 
it  is  not  necessary  that  the  holder  of  such  a  note,  negotiated  after 
its  maturity,  should  make  a  new  demand  upon  the  maker  for  pay- 
ment and  give  notice  of  nonpayment  to  the  indorsers ;  the  original 
demand  and  notice  inures  to  the  benefit  of  all  subsequent  holders.'® 
b.  Effect  or  negotiation  of  overdue  paper. — As  will  be  noticed 
hereafter,  a  holder  of  a  negotiable  instrument  is  not  a  holder 
in  due  course  unless  he  becomes  such  before  the  instrument 
was  overdue,  and  without  notice  that  it  had  been  previously  dis- 
honored, if  such  was  the  f  act.'^  The  English  Bills  of  Exchange 
Act  provides  that :  "  Where  an  overdue  bill  is  negotiated  it  can 
only  be  negotiated  subject  to  any  defect  of  title  affecting  it  at  its 
maturity,  and  thenceforward  no  person  who  takes  it  can  acquire 

65.  Levitt  v.  Putnam,  3  N.  Y.  494.  tice  after  the  holder  has  had  reason- 
Demand  on  instrument  indorsed  able  time  to  make  the  demand  on 
after  maturity;  reasonable  time. —  the  maker  and  has  employed  that  time 
In  the  case  of  Baasenhorst  v.  Wilby,  with  diligence.'  Where  a  thing  is  re- 
45  Ohio  St.  333,  13  N.  E.  75,  the  court  quired  to  be  done  and  may  be  done, 
said :  "  The  legal  effect  of  indorsing  a  reasonable  time  in  which  to  do  it 
an  overdue  promissory  note  negotiable  necessarily  excludes  any  delay,  that, 
in  form  is  usually  held  to  be  the  in  the  exercise  of  reasonable  dili- 
equivalent  of  an  inland  bill  of  ex-  gence,  could  have  been  avoided;  so 
change,  drawn  by  the  indorser  on  the  that  a  reasonable  time  in  which  to 
maker  of  the  note,  payable  to  the  iix  the  liability  of  the  indorser  of  an 
indorsee  at  sight  or  on  demand;  and  overdue  promissory  note  should  be 
by  this  analogy  in  this  regard,  the  such  as,  under  the  circumstances,  will 
duty  of  the  indorsee  of  such  note,  if  enable  the  holder  in  the  exercise  of 
he  would  hold  the  indorser,  is  gen-  due  diligence  to  present  it  for  pay- 
erally  determined.  Patterson  v.  Todd,  ment;  and  any  delay  that  may,  by 
18  Pa.  St.  426.  As  the  duty  of  the  the  exercise  of  such  diligence,  be 
holder  of  such  a  bill  is  to  present  it  avoided  should  be  treated  as  negli- 
for  payment  in  a  reasonable  time  a  gence  and  deprive  the  holder  of  the 
like  duty  devolves  upon  the  indorser  right  to  look  to  the  indorser."  See 
of  such  a  note.  Thus  it  is  said  in  also  Brown  v.  Hull,  33  Gratt.  (Va.) 
Tyler  v.  Young,  30  Pet.  (U.  S.)  144,  23,  28;  Poole  v.  Tolleson,  1  McCord 
'An  indorsement  of  a  note  due  or  over-  ( S.  C. ) ,  200 ;  Rosson  v.  Carroll,  90 
due  always  expresses  a  conditional  as  Tenn.  90,  16  S.  W.  66.  In  the  latter 
opposed  to  an  absolute  obligation,  case  it  was  held  that  the  demand  for 
The  indorsement  of  a  note  overdue  payment  of  a  note  indorsed  after  ma- 
has  been  in\«ested  b'y  the  modem  de-  turity  must  be  made  with  the  same 
cisions  with  a  very  distinct  character,  diligence  that  is  required  in  demand- 
Leidy  v.  Tammany,  9  Watts  (Pa.),  ing  payment  of  an  indorsed  note  due 
353.  It  is  a  bill  of  exchange  drawn  on  demand;  and  a  demand  made 
upon  the  party  primarily  liable,  pay-  within  four  days  after  the  indorse- 
able  at  sight.  On  this  theory,  the  ment  was  deemed  suflHcielit  to  fix  the 
ne'-flssity  of  demand  and  notice  is  an  indorser's  liability,  if  it  had  been 
essential  element;  not  notice  on  »  followed  by  protest  and  due  notice  of 
given  day,  as  in  the  case  of  a  matur-  nonpayment. 

ing   note,   possible   in   that   case,   but  66.  French     v.     Jarvis,     29     Conn 

impossible  in  the   other,  for  the  day  347. 

appointed  by  the   former   maker   and  67.  Neg.  Inst.  L.  (N.  Y.),  §  91(2). 

the  new  acceptor  has  passed;  but  no-  See  post,  §  73,  p.  359. 


S46  Negotiation.  §  68. 

or  give  a  better  title  than  that  which  the  person  from  whom  he  took 
it  had.'"* 

c.  Discharge  of  instrument. —  The  negotiable  character  of  an 
instrument  is  terminated  by  the  discharge  thereof.**  The  dis- 
charge referred  to  is  that  by  or  on  behalf  of  the  principal  debtor; 
a  payment  or  discharge  by  an  indorser  does  not  extinguish  its 
negotiability  either  as  to  such  indorser  or  any  other  person  liable 
on  such  instrument.'^" 

§   68.  Striking  out  indorsement. 

a.  Statutory  provision. —  It  is  provided  in  the  Negotiable 
Instruments  Law  that :  "  The  holder  may  at  any  time  strike  out 
"  any  indorsement  which  is  not  necessary  to  his  title.  The  in- 
"  dorser  whose  indorsement  is  struck  out,  and  all  indorsers  subse- 
"  quent  to  him,  are  thereby  relieved  from  liability  on  the  instru- 
"  ment."  ^*  This  section  seems  to  be  declaratory  of  the  common 
law.''^ 

b.  Striking  out  subsequent  indorsements. —  It  has  been  held 
that  if  any  person  indorse  a  negotiable  instrument  either  for  value 
or  for  collection,  and  comes  again  in  possession  of  it,  he  shall  be 
regarded,  unless  the  contrary  app&ar,  as  a  bona  fide  holder,  and 
may  recover  notwithstanding  there  may  be  subsequent  indorse- 
ments in  full  without  a  reindorsement.^^  And  such  an  indorser 
may  strike  out  all  indorsements  subsequent  to  his,  though  some  of 
them  are  indorsements  in  full.''* 

68.  English  Bills  of  Exchange  Act,  For  the  same  section  in  statutes 
1882,  §  36(2).  of  other  States  see  Appendix. 

69.  Neg.  Inst.  L.  (N.  Y.),  §  200.  72.  Judge  Chalmers  in  his  work  on 
See  post,  chap.  X.  Bills  of  Exchange    (5th  ed.),  p.  112, 

70.  McCarty  v.  Roots,  21  How.  (U.  says:  "A  holder  may  at  any  time, 
S. )   432,  16  L.  Ed.  162.  as  for  instance  at  the  trial  after  the 

In   the   case   of  Eaton  v.   Gary,    10  plaintiff  has  finished  his  case,  strike 

Pick.    (Mass.)    211,  214,  it  was   said:  out    any    indorsement    which    is    not 

"  But  it  is  well  settled  that  one  who  necessary  to  his  title.     The   indorser 

takes  up  a  note  as  indorser  may  either  whose     indorsement    is     intentionally 

sue  the  promisor  for  money  paid,  or  struck   out,   and   all   indorsers   subse- 

Indorse  the   note   in  such  manner   as  quent   to    him,    are    discharged    from 

to    charge   the   promisor   at   his   elee-  their  liabilities;   otherwise,  if  the  in- 

tion,  and  though  thus  negotiated  when  dorsement  be  struck  out  by  mistake." 

overdue,  an  indorsee  may  maintain  an  Citing  Williamson  v.  Johnson,  3  B.  & 

action  against  the  promisor  or  against  C.   (Eng. )   428. 

a  prior  party  who  may  be  chargeable."        73.  Dugan     v.     United     States,     3 

Citing  Guild  v.  Eager,  17  Mass.  615.  Wheat.  (U.  S.)   172. 
See  also  Mead  v.   Small,  2  Me.   207,       74.  Neederer   v.   Barber,  Fed.   Gas. 

11   Am.  Dec.   62;   Stevens  v.  Hannali,  No.    10,079;    Parmer    v.    Gardner,    77 

88  Mich.  13,  49  N.  W.  874;  Havens  v.  111.   143;    Bell  v.   Morehead,   3  A.  K. 

Huntington,  1  Cow.   (N.  Y.)   387.  Marsh.    (Kv.)    158;   Ritchie  v.  Moore, 

71.  Neg.    Inst.   L.    (N.   Y.),    §    78.  5  Munf.   (Va.)   388,  7  Am.  Dec.  688; 
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c.  Striking  out  special  indorsements. — A  negotiable  instrument, 
the  first  indorsement  on  which  is  in  blank,  is  afteinvard  assignable 
by  a  mere  delivery,  as  against  the  payee,  maker,  drawer,  or  acr 
<5eptor,  although  it  have  subsequent  indorsements  in  full ;  because 
a  subsequent  holder  by  delivery  may  declare  and  recover  as  the 
indorsee  of  the  payee,  and  strike  out  all  the  subsequent  indorse- 
ments, whether  special  or  not.'^^  But  where  an  instrument  is 
transferred  by  a  special  indorsement,  the  holder  has  no  right  to 
strike  out  the  name  of  the  person  mentioned  in  such  indorsement 
and  insert  his  own  in  the  place  thereof;'^®  nor  can  he  strike  out 
such  name  and  convert  such  special  indorsement  into  a  blank 
indorsement.*^  Where  an  instrument  is  indorsed  to  a  bank  or 
other  agent  for  collection,  on  the  instrument  being  returned  to  the 
owner,  he  may  strike  out  the  special  indorsement  and  bring  an 
action  in  his  own  name ;  and  it  is  unnecessary  in  such  a  case  that 
there  should  be  a  reindorsement.^* 

i  69.  Transfer  without  indorsement. 

a.  Statutory  provision. —  It  is  provided  in  the  Negotiable 
Instruments  Law  that :  "  Where  the  holder  of  an  instrument  pay- 
"  able  to  his  order  transfers  it  for  value  without  indorsing  it,  the 
■"  transfer  vests  in  the  transferee  such  title  as  the  transferrer  had 
"  therein,  and  the  transferee  acquires,  in  addition,  the  right  to 
"  have  the  indorsement  of  the  transferrer.  But  for  the  purpose 
*'  of  determining  whether  the  transferee  is  a  holder  in  due  course, 

Mitchell  V.  Fuller,  15  Pa.  St.  268,  53  making  the  note  payable  to  a  bank. 

Am.  Dec.  594.  for   collection    on    his    account.      The 

In  New  York,  in  the  case  of  Pentz  bank  failing  to  collect,  returned  the 

V.    Winterbottom,    5    Den.    51,    where  note  to  him   indorsed  by  its  cashier 

the  note  purported  to  be  indorsed  by  "  Without    recourse."      It    was    held 

the  payee  in  blank  and  several  others,  that  the  indorsee  on  the  return  of  the 

the    plaintiff    sufficiently    shows    his  note  had  the  right  to  strike  out  the 

title  to  the  note  by  proving  the   in-  indorsement  he  liad  written  over  the 

dorsement  of  the  payee,  without  giv-  payee's  signature,  and  fill  up  the  in- 

ing  any  evidence  respecting  the  gen-  dorsement  to  himself, 

uineness    of   the    indorsements    subse-  76.  Porter     v.     CushmUn,     19     111. 

<juent  to  his.     The  plaintiff  was  held  572. 

in  such  case  to  be  at  liberty  to  make  77.  Bank     of     United     States     v. 

title   to   the    note   directly    from   the  Moore,  Fed.   Cas.   No.   930,  3   Craneh 

first  indorser,  disregarding  the  others.  (C.   C.)  .  330;    Morris   v.   Foreman,   1 

See  also  United  States  v.  Barker,  Fed.  Dall.    (Pa.)    193,   1  Am.  Dee.  235. 

Cas.  No.  14,517.  78.  Chautauqua    County    Bank    v. 

75.  Mitchell  v.   Fuller,    15  Pa.   St.  Davis,  21  Wend.    (N.  Y.)   584;  Utiea 

268,  53  Am.  Deo.  594.   See  also  Chitty  Bank   v.    Smith,    18   Johns.    (N.   Y.) 

on  Bills   (5th  ed.),  pp.  175,  176.  230;    Watervliet    Bank    v.    White,    1 

In  the  case  of  Fawsett  v.  National  Den.  (N.  Y.)  608;  Reading  v.  Beards- 
Life  Ins.  Co.,  96  111.  11,  37  Am.  Eep.  ley,  41  Mich.  123,  1  N.  W.  965;  Cassel 
95,  the  payee  of  a  note  indorsed  it  in  v.  Dows,  Fed.  Cas.  No.  2,502,  1 
blank,  the  indorsee  filled  up  the  blank  Blatehf.  (U.  S.)  335. 
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"  the  negotiation  takes  effect  as  of  the  time  when  the  indorsement 
"  is  actually  made."  ™  This  section,  with  the  exception  of  the 
last  sentence,  is  taken  from  the  English  Bills  of  Exchange  Act.*"* 

b.  Effect  of  transfer. —  If  there  is  a  valid  consideration  for  the 
transfer  of  a  negotiable  instrument  without  an  indorsement,  the 
transfer  passes  the  title  of  the  transferrer  and  will  enable  such 
transferee  to  maintain  an  action  upon  the  instrument  and  vests  in 
him  the  rights  possessed  by  the  transferrer.*^  Where  paper  is 
transferred  for  collection,  without  indorsement,  title  thereto  does 
not  pass  sufficient  for  any  other  purpose  than  to  enforce  the  col- 
lection of  the  instnmient.*^ 

c.  Effect  as  equitable  assignment. —  There  are  a  number  of  cases 
to  the  effect  that  the  transfer  of  a  negotiable  instrument  without 
indorsement  does  not  pass  the  legal  title  to  the  instrument,  but 


79.  Neg.  Inst.  L.  (N.  Y.),  §  79. 
Tor  the  same  section  in  statutes 
of  other  States  see  Appendix. 

80.  English  Bills  of  Exchange  Act, 
1882,  §  31(4). 

Title  of  transferee  where  instrument 
is  transferred  without  indorsement. — 
In  the  case  of  Whistler  v.  Porster, 
14  C.  B.  (N.  S.)  (Eng.)  258,  32  L.  J. 
C.  P.  (Eng.)  161,  4  Eng.  Eul.  Cas. 
332,  it  was  said  by  Willes,  J.:  "The 
general  rule  of  law  is  undoubted  that 
no  one  can  transfer  a  better  title  than 
he  himself  possesses.  To  this  there 
are  some  exceptions,  one  of  which 
arises  out  of  the  rule  of  the  law  mer- 
chant as  to  negotiable  instruments. 
These  being  part  of  the  currency  are 
subject  to  the  same  rule  as  money, 
and  if  such  an  instrument  be  trans- 
ferred in  good  faith  for  value,  before 
it  is  overdue,  it  becomes  valuable  in 
the  hands  of  the  holder,  notwith- 
standing fraud  which  would  have 
rendered  it  unavailable  in  the  hands 
of  a,  previous  holder.  This  rule,  how- 
ever, is  only  intended  to  favor  trans- 
fers in  the  ordinary  and  usual  man- 
ner, whereby  a  title  is  acquired  ac- 
cording to  the  law  merchant,  and  not 
to  a  transfer  which  is  valid  in  equity 
according  to  the  doctrine  respecting 
the  assignment  of  choses  in  action; 
and  it  is,  therefore,  clear  that  in  or- 
der to  acquire  the  benefit  of  this  rule, 
the  holder  must,  if  it  be  payable  to 
order,  obtain  an  indorsement,  and  that 
he  is  affected  by  notice  of  a  fraud  re- 


ceived before  he  does  so.  Until  he 
does  so,  he  is  merely  in  the  position 
of  an  assignee  of  an  ordinary  chose  in 
action,  and  has  no  better  title  than 
his  assignor." 

81.  Effect  of  certification  of  check 
transferred  without  indorsement. — 
In  the  case  of  Freund  v.  Import- 
ers &  Traders'  Nat  Bank,  76  N. 
Y.  352,  a  person  drew  a  check  and  de- 
livered it  to  another  for  his  accommo- 
dation, with  no  restrictions  as  to  its 
use.  The  payee  delivered  it  without 
indorsement  to  a  third  person  in  pay- 
ment of  a  previous  indebtedness. 
After  such  check  had  been  certified 
by  the  bank,  the  maker  thereof  noti- 
fied the  bank  not  to  pay  it.  But  the 
bank  paid  the  check,  notwithstand- 
ing, to  the  third  person.  It  was  held 
that  the  transfer  from  the  payee  to 
the  third  person,  resting  on  a  valid 
consideration,  the  certification  had  the 
legal  effect  of  an  indorsement,  and 
bound  the  bank  to  pay  the  instrument 
to  the  third  person.  See  also  Nutter 
V.  Stover,  48  Mo.  163'. 

A  transferee  of  negotiable  paper 
without  indorsement  can  only  recover 
upon  it,  by  proving  consideration. 
Farris  v.  Wells,  68  Ga.  604. 

82.  Carter  v.  Layman,  90  Ala.  126, 
7  South.  735;  Little  v.  O'Brien,  9 
Mass.  423 ;  Sherwood  v.  Boys,  13  Pick. 
(Mass.)  172;  Mills  v.  Porter,  2  Hun 
(N.  Y.),  524;  Manwell  v.  Briggs,  IT 
Vt.  176. 
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merely  constitutes  the  transferee  an  equitable  assignee  thereof,*' 
and  an  action  on  such  a  note  must  be  brought  by  the  transferrer,** 
or  by  the  transferee  in  the  name  of  the  transferrer.*'  And  where 
a  note  payable  to  order  is  transferred  by  delivery  only,  without 
indorsement,  the  transferee  may,  by  proper  proceedings,  compel 
an  indorsement  to  be  made.*®  In  many  of  the  States  the  common- 
law  rule  that  the  holder  of  the  equitable  title  to  a  negotiable  instru- 
ment transferred  to  him  by  delivery  only  and  without  indorse- 
ment could  sue  on  such  instrument  only  in  the  tiame  of  the  last 
holder  of  the  legal  title,  has  been  abrogated  by  the  statutory 
requirement  that  actions  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest.*'' 

83.  Transfer  without  indorsement  name  of  the  promisee,  notwithstanding 
-constitutes  transferee  an  equitable  as-  payments  made  by  the  maker  to  the 
signee. —  See  the  following  cases :  promisee   after   notice  of   the   assign- 

Gonnecticut. —  Freeman  v.  Perry,  22  ment. 
Conn.  617.  86.  Brown  v.  Wilson,  45  S.  C.  519, 

Georgia. —  National   Bank  v.  Leon-  23  S.  E.  630;  Sehoepfer  v.  Tonunack, 

ard,  91  Ga.  805,  18  S.  E.  32.  97  111.  App.  562. 

Indiana. —  Foreman  v.  Beckwith,  73       87.  Eight  of  assignee  to  sue. — ^Davis 

Ind.  515.  V.  Johnson,  4  Colo.  App.  545,  547,  36 

Kansas. — ^McCrum  v.  Corby,  1 1  Kan.  Pac.    887,   in   which   the   court   said: 

464.  "  But  it  is  not  true  that  such  a  trans- 

Louisiana. —  Pavey  v.  Stauffer,  45  fer  of  a  note  does  not  invest  the  pur- 
La.  Ann.  353,  12  South.  512,  19  L.  R.  chaser  with  title.  At  common  law  he 
A.  716.  took  the  equitable  title,   and  at  law 

Maine. —  Titcomb  v.  Thomas,  5  Me.  could  sue  only  in  the  name  of  the  last 

282.  holder  of  the  legal  title;  but  this  dis- 

Michigan. —  Minor  v.  Bewick,  55  tinetion  has  been  abroffated  by  the  re- 
Mich.  491,  22  N.  W.  12.  quirement   of   the    Code   that   actions 

Mississippi. —  Taylor    v.    Reese,    44  shall  be  prosecuted  in  the  name  of  the 

Miss.  89;  Eckford  v.  Hogan,  44  Miss,  real  parties  in  interest;  so  that,  sub- 

398.  ject  to  defenses  in  favor  of  the  maker, 

Worth    Carolina. —  Jenkins    v.    Wil-  existing  at  the  time  of  the  notice  of 

kinson,  113  N.  C.  532,  18  S.  E.  696.  the  transfer,  such  purchaser  now  takes 

Ohio. — Seymour  v.  Lehman,  18  Ohio  a  complete  title  to  the  note." 
St.  283.  In  Pease  v.  Rush,  2  Minn.  107,  it 

In  New  York  it  has  been  held  that  was    said:     "A  promissory  note    like 

where   a  promissory  note  payable  to  any  other   personal   property   can   be 

order  is  not  indorsed  by  the  payee,  but  transferred  by  mere  delivery,  so  as  to 

is  transferred  by   delivery  merely  to  pass  the  title,  and  the  right  to  sue  in 

another,  the  holder  of  the  note  is  a  the  name  of  the  holder;  when  a  note 

mere  assignee,  and  his  rights  are  to  be  is  payable  to  order,  and  is  found  in 

settled  by  the  same  rules  which  govern  the  hands  of  a  person  not  the  payee, 

the  case  of  an  assignee  of  any  other  without  the  indorsement  of  the  payee, 

chose  in  action.     Hedges  v.   Sealy,   9  the  difference  between  such  a  holder 

Barb.   (N.  Y.)  214.  and  one  who  holds  by  an  indorsement, 

84.  Freeman  v.  Perry,  22  Conn.  617.  is  that  the  former  is  not  entitled  to 

85.  In  the  case  of  Jones  v.  Witter,  the  privileges  of  a  iona  fde  holder, 
13  Mass.  304,  it  was  held  that  a  nego-  while  the  latter  is;  a  note  payable  to 
tiable  promissory  note  is  assignable  order  passed  without  indorsement  is 
by  delivery  only,  without  writing,  for  not  taken  in  the  regular  course  of  bus- 
an  adequate  consideration ;  and  the  as-  iness,  but  is  subject  to  the  same  dis- 
signee  may  recover  judgment  in  the  abilities  as  if  it  had  been  taken  after 


350  Negotiation.  §  69. 

d.  Notice  of  transfer  without  indorsement. —  It  is  well  settled 
that  tlie  owner  of  negotiable  paper,  who  obtains  title  without  in- 
dorsement by  the  payee,  holds  it  subject  to  all  the  equities  and 
defenses  which  exist  between  the  original  parties.*®  But  while, 
like  other  assigned  choses  in  action,  it  is  subject  to  all  the  equities 
and  defenses  existing  in  favor  of  the  maker,  including  the  pay- 
ment of  the  note  to  the  payee  if  the  payment  is  made  without 
notice  of  the  title  of  the  holder,  still,  when  a  debtor  has  notice  of 
the  assignment,  he  may  not  thereafter  make  a  valid  payment  to 
the  assignor.**  It  is  the  duty  of  an  assignee  of  a  nonnegotiable 
chose  in  action,  in  order  to  protect  himself  against  payment  by  the 
debtor  to  the  original  creditor,  to  notify  the  former  of  the  assign- 
ment.^" 

e.  Indorsement  when  made  does  not  relate  bach  to  time  of  trans- 
fer.—  It  has  been  declared  as  a  general  rule  that  an  indorsement 
of  a  negotiable  instrument  by  a  transferrer  subsequent  to  its  trans- 
fer cannot  relate  back  to  the  time  of  such  transfer  so  as  to  destroy 
the  intervening  rights  and  remedies  of  a  third  party.*^  The  rea- 
son for  this  rule  is  that  before  an  indorsement  the  holder  of  a  note 
transferred  to  him  by  delivery  alone  is  not  a  holder  in  due  course 
aiid  is  not  within  the  protection  of  the  law  merchant.®^    The  holder 

due,  but  the  title  passes  sufficiently  to  Bank,  22  Ky.  L.  Rep.  1333,  84  N.  W. 

maintain   a  suit  in  the  name  of  the  930 ;   Galusha   v.   Sherman,   105   Wis. 

owner."  263,  81  N.  W.  495. 

In  the  case  of  Wangner  v.  Grimm,  89.  Wangner  v.  Grimm,  169  N.  Y. 

169  N.  Y.  421,  428,  62  N.  E.  569,  the  421,  428,  62  N.  E.  569. 

court  said :    "  Where  such  an  instru-  90.  Heermans  v.  Ellsworth,  64  N.  Y. 

ment  is  so  transferred  it  is  treated  as  159. 

a  chose    in    action,  assigned    to    the  91.  Goshen  Nat.  Bank  v.  Bingham, 

holder,  and  the  assignee  acquires  all  118   N.   Y.   349,  354,   23  N.   E.    180; 

the    title    of  the    assignor  and    may  Huntington    v.    Lombard,    22    Wash, 

maintain  an  action  thereon  in  his  own  202,  60  Pac.  414. 

name."  93.  Reason  for  rule. —  In  the  case 

See  also  Lewis  v.  Hathman,  7  Ind.  of   Clark    v.     Whitaker,    50     N.    H. 

585;   White  v.  Oallinan,   19  Ind.  43;  474,    the    court    said:       "Ordinarily 

Williams    v.    Norton,    3    Kan.    290;  the    assignee    of    a    chose    in    action 

Lewis  V.  Bowen,  29  Mo.  202;  Davis  v.  has   no    greater    rights    than   his   as- 

Lane,  8  N.  H.  224.     But  see  Beard  v.  signor.      The   superior    right   claimed 

Dedolph,  29  Wis.  136;  Koane  v.  Wil-  for  the  holder  of  negotiable  paper  can 

liams,  12  Ark.  74.  rest    only  upon  the    custom  of    mer- 

88.  Goshen  Nat.  Bank  v.  Bingham,  chants  and  the  Statute  of  3  &  4  Anne, 
118  N.  Y.  349,  354,  23  N.  E.  180;  chap.  9.  An  exception  is  thereby  made 
Freund  v.  Importers  &  Traders'  Nat.  in  favor  of  those  who  take  notes  by 
Bank,  76  N.  Y.  352,  358;  First  Nat.  indorsement,  for  value,  before  matu- 
Bank  v.  Henry,  156  Ind.  1,  58  N.  E.  rity,  and  without  notice  of  any  defense. 
1057;  Sackett  v.  Montgomery,  57  Neb.  Until  the  note  is  indorsed,  the  holder 
424,  77  N.  W.  1083,  73  Am.  St.  Eep.  is  not  an  indorsee.  If  it  is  not  in- 
522;  Hays  v.  Plummer,  126  Cal.  107,  dorsed  until  after  maturity,  he  cannot 
58  Pac.  447,  77  Am.  St.  Rep.  153 ;  be  said  to  have  taken  the  note  '  by  in- 
Gray  Tie  &  Lumber  Co.  v.  Farmers'  dorsement'  before  maturity.     So  too 
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of  such  a  note  is  in  no  better  position  than  was  the  transferrer  at 
the  time  of  the  transfer.^  Upon  indorsement  by  the  transferrer 
the  transferee  becomes  vested  with  the  rights  of  an  indorsee.  But 
where  the  indorsement  is  made  after  maturity  the  maker  is  not 
thereby  divested  of  the  defense  of  fraud  or  failure  of  considera- 
tion.®* The  section  of  the  Negotiable  Instruments  Law  above 
quoted  contains  a  legislative  enactment  of  this  rule,*^  and  the  rule 
now  in  force  in  all  States  which  have  adopted  that  act  makes  the 
indorsement  of  an  instrument  transferred  by  delivery  effectual 
only  from  the  time  it  is  made,  and,  therefore,  where  such  an  in- 
dorsement is  made  after  maturity,  it  has  the  same  effect  upon  the 
rights  and  liabilities  of  the  parties,  as  any  other  transfer  by  in- 
dorsement after  maturity. ®® 


if  the  note  is  not  indorsed  till  after 
the  purchaser  had  notice  of  a  defense, 
he  cannot  be  said  to  have  taken  the 
note  by  indorsement  without  notice  of 
any  defense.  Before  he  had  obtained 
the  indorsement,  he  was  not  within 
the  protection  of  the  law  merchant, 
and  when  he  did  obtain  it,  he  had  no- 
tice that  he  could  not  gain  any  title 
to  the  note  on  account  of  its  original 
invalidity." 

93.  Savage  v.  King,  17  Me.  301; 
Lancaster  Nat.  Bank  v.  Taylor,  100 
Mass.  18,  1  Am.  Rep.  71;  Clark  v. 
Callison,  7  111.  263;  Gilbert  v.  Sharp, 
2  Lans.  (N.  Y.)  412 ;  Harrop  v.  Fisher, 
30  L.  J.  (C.  L.  N.  S.)  (Eng.)  283; 
Whistler  v.  Forster,  14  C.  B.  (N.  S.) 
(Eng.)  246. 

94.  Indorsement  after  maturity  of 
instrument  transferred  by  delivery. — 
In  the  case  of  Haskell  v.  Mitchell,  53 
Me.  468,  89  Am.  Dec.  711,  the  note  in 
suit  was  sold  and  assigned  by  delivery 
before  and  indorsed  after  its  maturity. 
The  court  said :  "  Before  such  note 
was  indorsed,  and  up  to  the  time  of 
its  indorsement,  a,  suit  to  enforce  its 
payment  must  have  been  brought  in 
the  name  of  the  payee.  If  so  brought, 
it  would  have  been  competent  for  the 
maker  to  show  fraud  or  a  failure  of 
consideration  by  way  of  defense.  The 
plaintiff,  by  his  purchase,  acquired 
only  the  rights  of  an  assignee.  The 
indorsement  after  maturity  enables 
the  plaintiff  to  maintain  an  action  in 
his  own  name,  but  it  does  not  divest 
the  defendant  of  the  defense  to  which 
he  was  entitled  prior  to  such  indorse- 
ment."   And  in  the  case  of  Lancaster 


Nat.  Bank  v.  Taylor,  100  Mass.  18,  1 
Am.  Rep.  71,  the  court  said:  "A  note 
not  negotiable  may  be  assigned  and 
transferred  like  any  other  chose  in  ac- 
tion, but  can  be  sued  only  in  the  name 
of  the  payee,  and  is  liable  to  every 
defense  existing  against  him.  A  ne- 
gotiable note,  not  transferred  until  it 
is  overdue,  may  be  sued  in  the  name  of 
the  indorsee,  but  as  to  defenses  must 
be  treated  precisely  like  one  not  nego- 
tiable, and  a  negotiable  iote  which  is 
transferred  before  maturity,  hut  not 
indorsed  until  afterward,  in  our  opin- 
ion can  stand  on  no  better  footing. 
Whoever  receives  it  takes  a  contract 
which  upon  its  face  shows  that  it  is 
subject  to  every  defense  that  could 
have  been  made  between  the  original 
parties.  There  is  no  custom  of  mer- 
chants in  favor  of  such  an  assignee, 
and  no  rule  of  law  by  which  he  is  en- 
titled to  greater  rights  than  the  payee. 
If  the  contract  was  originally  invalid 
for  want  of  consideration  or  other 
cause,  so  will  it  be  in  any  other  hands 
into  which  it  passed  before  the  legal 
title  is  transferred  by  regular  indorse- 
ment. No  such  indorsement  having 
been  made  before  the  note  is  overdue 
and  dishonored,  any  subsequent  one 
takes  effect  only  from  its  date.  There 
is  no  doctrine  known  to  the  mercantile 
law  by  which  it  can  relate  back  to  the 
time  of  the  equitable  transfer,  and 
place  the  assignee  in  the  same  position 
as  if  he  had  been,  before  maturity,  the 
holder  of  the  note  for  value." 

95.  Neg.  Inst.  L.  (N.  Y.),  §  79,  last 
sentence.     See  ante,  §  69,  p.  347. 

96.  See  post,  §  73,  {d),  (3). 
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I  70.  When  prior  party  may  negotiate  instrument. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Where  an  instrument  is  negotiated  back  to  a  prior 
"party,  such  party  may,  subject  to  the  provisions  of  this  act, 
''  reissue  and  further  negotiate  the  same.  But  he  is  not  entitled 
^'to  enforce  payment  thereof  against  any  intervening  party  to 
"  whom  he  was  personally  liable."  ^  This  section  seems  to  have 
been  derived  from  the  English  Bills  of  Exchange  Act,**  and  in 
any  event  is  a  statutory  declaration  of  the  common-law  rule.*" 
This  section  should  be  construed  with  the  prior  section  to  the  effect 
that  ''  an  instrument  negotiable  in  its  origin  continues  to  be  nego- 
tiable until  it  has  been  restrictively  indorsed  or  discharged  by  pay- 
ment or  otherwise."  ^ 

{  71.  Assignment  of  commercial  paper. 

a.  Assignability  in  general. —  Negotiable  instruments  payable 
to  bearer  or  indorsed  in  blank  are,  as  we  have  seen,  transferable 
by  delivery,  and  without  indorsement.^  In  a  preceding  section  of 
this  chapter  we  have  considered  the  transfer  or  assignment  of 
instruments  payable  to  order  without  indorsement,^  and  it  will  not 
be  necessary  to  refer  again  in  this  section  to  such  subject.  We 
propose  here  to  discuss  briefly  the  effect  of  the  assignment  or  trans- 
fer of  nonnegotiable  instruments,  and  of  negotiable  instruments 
assignable  by  delivery.  Negotiable  and  nonnegotiable  instru- 
ments are  choses  in  action  and  are  assignable;*  and  are  none  the 
less  so  because  their  transfer  by  indorsement  so  vests  the  title 
thereto  in  the  assignees  as  to  enable  them  to  maintain  actions 
thereon  in  their  own  names.'  An  assignment  of  a  note  to  pass 
title  must  be  made  by  the  payee ;®  and  where  there  are  two  or  more 

97.  Neg.  Inst.  L.  (N.  Y.),  §  80.  18  Vt.  444;  Freeman's  Bank  v.  Ruck- 
For  same  section  in  statutes  of  other   man,  16  Gratt.  (Va.)   126. 

States  see  Appendix.  The  payee  of  negotiable  paper  hav- 

98.  English  Bills  of  Exchange  Act,  ing  by  indorsement  made  it  payable  to 
1882,  §  37.  the  order  of  another,  adding  also  in 

99.  Attenborough  v.  McKenzie,  25  the  same  indorsed  contract  a  guaranty 
L.  J.  Exch.   (Eng.)  244.  of  payment,  it  was  held  that  the  con- 

1.  Neg.  Inst.  L.  (N.  Y.),  §  77.    See  tract    thus    indorsed    was    assignable, 

ante,  §  67,  p.  343.  and  the  assignee  might  recover  there- 

3.  See  ante,  §  56,  p.  317.  on;   and  further,  that  the  assignment 

3.  See  ante,  §  69.  of  the  notes  transferred  also  the  in» 

4.  Griffin  v.  Nokes,  Fed.  Cas.  No.  doi'sed  contract  of  guaranty.  Har- 
6,817a;  Fogg  v.  Babcock,  41  Me.  board  v.  Cooper,  43  Minn.  466,  45  N. 
347;  Tibbets  v.  Gerrish,  25  N.  H.  41,  W.  860. 

57  Am.  Dec.   307 ;   Wolfe  v.  Tyler,  1       5.  Fogg  v.  Babcock,  41  Me.  347. 
Heisk.   (Tenn.)   313;  Stiles  v.  Farrar,       6.  Martin  v.  Hayes,  44  N.  C.  423. 


§'7l.  Assignment  ob'  Commeeciai,  Papee.  353 

payees,  one  has  no  right  to  assign  without  the  express  authority 
lof  the  others/  although  one  payee  may  assign  his  interest  in  the 
instrument  to  his  copayee  to  enable  him  to  sue  as  the  legal  owner 
of  the  note.® 

b.  Assignment  of  normegotiahle  instruments. —  The  indorse- 
ment and  delivery  by  the  payee  of  a  nonnegotiable  instrument, 
independent  of  statute,  operates  as  an  assignment  of  the  note.® 
There  must  be  some  evidence  in  writing  of  the  assignment  of  a 
nonnegotiable  instrument,  under  a  statute  providing  for  written 
assignments  of  choses  in  action,  in  order  to  enable  the  assignee  to 
sue  thereon  in  his  own  name.-'* 

c.  Assignment  by  separate  writing. —  It  has  been  held  that  the 
assignment  of  a  promissory  note,  under  a  transfer  made  in  the 
l>ody  of  a  separate  instrument,  executed  for  an  independent  pur- 
pose, signed  by  the  holder  of  the  legal  title,  discharged  all  prior 
€quities  within  the  meaning  of  the  law  merchant.^*  But  a  note 
or  bond  may  be  assigned  on  a  separate  instrument  so  as  to  author- 
ize an  action  thereon  in  the  name  of  the  assignee.''^  The  assign- 
ment of  a  mortgage  which  was  given  as  security  for  the  payment 
of  a  promissory  note  will  not  operate  as  an  assignment  of  the  note, 
hecause  under  the  statutes  of  many  of  the  States  the  legal  title 
thereto  cannot  be  assigned  by  a  separate  instruments^ 

d.  Effect  of  assignment. — An  assignment  of  a  note  not  nego- 
tiable does  not  pass  to  the  assigneei  a  legal  title  to  the  note,  but 
merely  vests  in  him  an  equitable  interest  which  the  courts  of  law 

7.  De  Forest  v.  Frary,  6  Cow.  The  transfer  by  the  payee  by  a  sep- 
(N.  Y. )    151.  arate  Instrument,  and  without  indorse- 

8.  Smith  V.  Oldham,  5  Mo.  483.  ment,  does  not  vest  the  legal  title  in 

9.  Merchants'  Nat.  Bank  v.  Gregg,  the  assignee,  but  is  merely  an  assign- 
107  Mich.  146,  64  N.  W.  1052.  See  ment  of  a  chose  in  action.  Hull  v. 
also  Rice  v.  Teabout,  73  Iowa,  419,  35  Farmers  &  Merchants'  Bank,  6  Ala. 
N.  W.  499;  Steere  v.  Trebilcock,  108  761;  Planters  &  Merchants'  Ins.  Co. 
Mich.  464,  66  N.  W.  342.  v.  Tunstall,  72  Ala.  142;  Thornton  v. 

In  the  case  of  Mosher  v.  Allen,  16  Crowther,    24    Mo.    164;    McClain  v. 

Mass.   451,   the   court   said:     "If  the  Weidemyer,  25  Mo.  364. 
payee  of  a  promissory  note,  not  nego-        13.  Barrett  v.  Hinckley,  124  111.  32, 

tiable,    puts    his    name    on    the    back  14  N.   E.   863,   7  Am.   St.   Rep.   331; 

thereof,   intending   to   transfer   it,   he  R3'an  v.  May,  14  111.  49.     In  the  last 

authorizes  the  prosecution  of  a  suit  in  case  it  was  held  that  the  legal  title 

his  name,  for  there  is  no  other  way  of  of  a  note  under  the  statutes  of  Illinois 

making  the  assignment  effectual."  cannot  be  transferred  by  a  separate  in- 

10.  Tradesmen's  Nat.  Bank  v.  Green,  strument  in  writing.  The  mode 
57  Md.  602;  Nelson  v.  Marley,  2  pointed  out  by  the  statute  must  be 
Yerg.  (Tenn.)  576.  pursued   in  order  to  vest  a   right  of 

11.  Franklin  v.  Toogood,  18  Iowa,  action  in  the  assignee.  See  also  For- 
615.  tier  v.  Darst,  31  111.  212;  Boynton  v. 

12.  Instone  v.  Williamson,  2  Bibb  Renwiek,  46  111.  280;  Badgley  v.  Bot- 
<Ky.),  83;  Able  v.  Shields,  7  Mo.  120.  rain,  68  111.  25,  18  Am.  Rep.  541. 
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will  protect."  The  statutes  in  moat  of  the  States  at  the  present 
time  provide  for  the  enforcement  of  beneficial  interests  in  all 
species  of  property,  including  commercial  paper,  and  under  such 
statutes  an  assignee  of  either  a  negotiable  or  nonnegotiable  instru- 
ment would  be  a  proper  party  plaintiff  in  an  action  thereon.-'* 

e.  Eights  of  parties. — An  important  distinction  to  be  noted 
between  the  transfer  of  a  negotiable  instrument  by  indorsement 
and  the  assigmnent  of  a  nonnegotiable  instrument  is  that  in  the 
former  case  the  indorsee  who  is  the  holder  in  due  course  for  value 
takes  it  free  from  all  defenses  not  known  to  him ;  but  the  assignee 
of  a  nonnegotiable  instrument  takes  the  same  subject  to  any  equi- 
ties between  the  original  parties  thereto,  and  any  defenses  which 
may  be  interposed  by  the  maker.-'*  An  assignment  of  a  negotiable 
instrument  confers  upon  the  holder  only  such  rights  as  he  would 
acquire  upon  the  assignment  of  a  note  which  is  not  negotiable.'^ 
The  assignee  of  a  nonnegotiable  instrument  who  takes  the  same 
for  value  without  notice  of  existing  equities  between  the  prior 
parties  will  hold  it  subject  to  all  equities  or  counterclaims  between 
the  original  parties  existing  at  the  time  of  the  assignment.-'*  The 
maker  of  a  note  may  set  up  -tie  same  defenses  against  it  in  the 
hands  of  the  assignee  that  he  might  set  up  if  it  were  held  by  the 
payee. ^*     But  all  of  such  defenses  and  equities  must  have  existed 

14.  Lyon  v.  Summers,  17  Conn.  399;  or  assignor  had;  that  is,  he  may  sue 
Harris  v.  Culver,  9  B.  Mon.  (Ky.)  the  maker  and  prior  parties  in  the 
365;  Grand  Gulf  Bank  v.  Wood,  20  name  of  the  payee  or  the  assignor;  or 
Miss.  482.  he  may  maintain  a  suit  in  equity  in 

15.  Forster  v.  Second  Nat.  Bank,  61  his  name  against  them.  And  he 
111.  App.  272;  Kimball  v.  Whitney,  15  stands  in  the  place  and  upon  the 
Ind.  280.  rights  of  the  payee  or  assignor,  and  is 

16.  Franklin  v.  Toogood,  18  lo-wa,  subject  to  whatever  defenses  might  be 
515.  See  also  Cohn  v.  Prater,  56  Ga.  made  as  against  such  payee  or  as- 
203;  Dyer  v.  Homer,  22  Pick.  (Mass.)  signer,  provided  they  are  such  as  the 
252;  Havens  v.  Potts,  86  N.  C.  31;  law  considers  equitable,  and  were  sub- 
Welter  V.  Kiley,  95  Pa.  St.  461;  Zeis  sisting  at  the  time  the  debtor  re- 
V.  Potter,  105  Fed.  671,  44  C.  C.  A.  ceived  notice  of  the  r.ssignment." 
665;  Neale  v.  Head,  133  Cal.  42,  65  18.  McGarvey  v.  Hale,  23  Cal.  140; 
Pac.  131;  Pitkin  v.  Clayton,  41  App.  Henry  v.  Guilland,  103  Ind.  177;  Wil- 
Div.   (N.  Y.)  363,  58  N.  Y.  Supp.  483.  lis  v.  Twambly,  13  Mass.  204;   Smith 

17.  Story  on  Promissory  Notes,  v.  Busby,  15  Mo.  388,  57  Am.  Dee. 
I  120 ;  2  Parsons  on  Notes  and  Bills,  1.  207 ;      Chamberlain    v.    Gorham,     20 

In  the  case  of  Franklin  v.  Toogood,  Johns.    (N.  Y.)    144;   Chase  v.  Kelly, 

18  Iowa,  515,  in  considering  the  rights  59  Hun   (N.  Y.),  623,  13  N.  Y.  Supp. 

of  an  assignee  of  a  negotiable  instru-  351;    First  Nat.   Bank  v.   Binum,   84 

ment  the  court   cited  this   section   of  N.  C.  24,  37  Am.  Rep.  604;  White  v. 

Story  on  Promissory  Notes,  and  said:  Heylman,  34  Pa.   St.   142;    Searles  v. 

"And  in  such  cases    (and  aside  from  Seipp,  6  S.  D.  472,  61  N.  W.  804. 

any  statute)  the  assignee  acquires  the  19.  Bradley  v.  Trammel,  Fed.  Cas. 

same  rights  and  equities  as  the  payee  No.   1,788a;  Huber  v.  Egner,  22  Ky. 
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in  favor  of  the  maker  prior  to  the  assignment  and  before  notice 
thereof.*"  But  the  equities  and  defenses  which  can  be  asserted 
against  the  assignee  are  only  such  as  relate  to  the  contract  between 
the  original  parties,  and,  therefore,  it  has  been  held  that  the 
assignee  of  a  nonnegotiable  note  is  not  bound  to  inquire  whether 
the  note  was  made  to  defraud  creditors.^  The  assignor  or  trans- 
ferrer of  commercial  paper  either  by  an  assignment  or  by  delivery 
impliedly  warrants  the  genuineness  of  the  paper,  and  that  there 
are,  to  his  knowledge,  no  defenses  which  will  render  it  void.^^ 
There  is  also  an  implied  warranty  that  no  legal  defenses  exist  to 
such  note.^  Upon  the  sale  of  a  negotiable  instrument  there  is  an 
implied  warranty  that  the  instrument  is  what  it  purports  to  be,^ 
and  that  it  is  neither  forged  nor  fictitious.^     But  in  such  a  case 


L.  Rep.  1800,  61  S.  W.  353;  Stokeley 
V.  Buckler,  22  Ky.  L.  Rep.  1740,  61 
S.  W.  460. 

20.  Carroll  v.  Malone,  28  Ala.  521; 
Steele  v.  Sellman,  79  Md.  1,  28  Atl. 
803;  Havens  v.  Potts,  86  N.  C. 
31. 

31.  Wright  V.  Levy,  12  Cal.  257; 
Bowman  v.  Halstead,  2  A.  K.  Marsh. 
(Ky.)  200,  12  Am.  Dec.  380;  Cald- 
well V.  Cook,  5  Litt.  (Ky.)  180;  Hol- 
land v.  Makepeace,  8  Mass.  418.  But 
if  the  assignee  of  the  note  knew  that 
it  was  given  in  fraud  of  creditors,  he 
cannot  enforce  it.  Bradford  v.  Beyer, 
17  Ohio  St.  388. 

22.  Brown  v.  Montgomery,  20  N.  Y. 
287,  75  Am.  Dec.  404;  Wire  v.  MeCor- 
mack,  96  Ky.  159,  28  S.  W.  156;  Lob- 
dell  V.  Baker,  3  Mete.  (Mass.)  469; 
Baldwin  v.  Vandeusen,  37  N.  Y.  487. 

Warranty  dependent  upon  knowl- 
edge.—  In  the  case  of  Brown  v.  Mont- 
gomery, 20  Wend.  (N.  Y.)  287,  75 
Am.  Dee.  404,  the  court  said:  "Where 
a  party  negotiates  commercial  paper, 
payable  to  bearer,  or  under  a  blank 
indorsement  of  another  person,  he  can- 
not be  sued  on  the  paper  because  he 
is  not  a  party  to  it;  but  he,  neverthe- 
less, warrants  that  he  has  no  knowl- 
edge of  any  facts  which  prove  the  pa- 
per to  be  worthless  on  account  of  the 
failure  of  the  maker,  or  by  its  being 
already  paid,  or  otherwise  to  have  be- 
come void  or  defective;  for,  savs  Judge 
Story,  any  concealment  of  this  would 
he  a  manifest  fraud.  Story  on  Prom- 
issory Notes,  §  118." 


And  in  the  case  of  Littaur  v.  Gold- 
man, 72  N.  Y.  506,  28  Am.  Rep.  171, 
the  court  said :  "  Without  proof  of 
such  knowledge  no  warranty  is  made 
out,  for  there  is  only  the  naked  fact 
that  the  plaintiflF  purchased  the  notes, 
and  as  wp  have  seen,  there  is  no  re- 
ported case  which  holds  that  where 
such  purchase  is  made  without  actual 
knowledge  by  the  defendant  that  an 
implied  warranty  is  established."  And 
the  court  also  said :  "  The  examination 
we  have  made  of  the  question  shows 
that  the  law  in  regard  to  the  transfer 
of  negotiable  bills  of  exchange  and 
promissory  notes  as  laid  down  for  a 
century  or  more  only  excepts  two  cases 
as  coming  within  the  doctrine  of  im- 
plied warranty,  viz.,  a  warranty  of 
title,  and  that  the  instrument  is  gen- 
uine and  not  forged.  There  is  no  pre- 
cedent and  not  a  single  reported  case 
in  the  books  in  favor  of  the  doctrine 
that  where  a,  promissory  note  is  in- 
fected with  usury,  and  that  fact  is  un- 
known to  the  partv  who  transferred  it, 
that  is  an  implied  warranty  of  the 
validitv  of  the  note." 

23.  Fake  v.  Smith,  2  Abb.  Dec.  76, 
7  Abb.  Pr.   106.  _ 

24.  Meyer  v.  Richards,  163  T7.  S. 
385,  16  Sup.  Ct.  1148,  41  L.  Ed.  199; 
Semmes  v.  Wilson,  Fed.  Cas.  No. 
1 2,6.58,  5  Craneh  (C.  C.)  285;  Sering 
V.  Findlay.  7  Ind.  247 ;  Thompson  v. 
MeCullough,  31  Mo.  224. 

25.  Swanzey  v.  Parker,  50  Pa.  St. 
441,  88  Am.  Dee.  541;  Aldridge  v. 
Jackson,  5  R.  I.  218. 
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there  is  no  implied  warranty  of  the  solvency  of  the  parties  to  the 
instrument.^*  The  assignor  or  vendor  of  negotiable  instruments 
with  indorsements  thereon,  also  impliedly  warrants  the  genuine- 
ness of  the  indorsements.^ 


36.  Milliken  v.  Chapman,  75  Me. 
308,  46  Am.  Kep.  386;  Williams  v. 
Usbon,  7'5  Ind.  280;  Lyons  v.  Divel- 
bis,  22  Pa.  St.  185.  Nor  is  there  an 
implied  warranty  upon  the  part  of 
an  assignor  of  orders  against  a  mu- 
nicipality for  work  performed  under 
a  public  contract  that  there  are  funds 
in  treasury  available  for  the  payment 
of  such  orders.  First  Nat.  Bank  v. 
Drew,  191  111.  186,  60  N.  E.  856. 
But  see  Brown  v.  Montgomery,  20 
N.   Y.  287,  75  Am.  Dec.  404,  where 


it  was  held  that  one  who  sells 
a  check  of  a  third  person  without 
communicating  to  the  purchaser  the 
fact  known  to  the  seller  that  the 
maker  of  the  check  had  failed 
to  pay  another  check  presented 
to  him  for  payment  on  the  day 
of  the  sale,  he  cannot  recover 
upon  the  note  given  in  payment  for 
the  check. 

27.  Aldridge  v.  Jackson,  5  R.  I. 
218;  Allen  v.  Clark,  49  Vt.  390;  Gif- 
fert  v.  West,  37  Wis.  115, 
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a.  Statutory  provision. 
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b.  Actual  knowledge. 

c.  When  an  inquiry  should  be  made. 

d.  Knowledge  that  person  negotiating  instrument  is  acting  in  fiduciary 

capacity. 

e.  Suspicious  circumstances  and  gross  negligence. 

f.  Notice  before  full  amount  paid;  statutory  provision. 

§  76.  When  Title  Defective. 

a.  Statutory  provision. 

b.  Fraud  and  duress. 

c.  Illegal  consideration;  usury. 

§  77.  Rights  of  Holder  in  Due  Course. 

a.  Statutory  provision. 

b.  Effect  of  statute. 

c.  Declaratory  of  the  general  rule. 

d.  Incapacity  of  parties  and  want  of  authority. 

e.  Conditions  and  agreements  between  original  parties. 
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g  78.  Defenses  where  Instrument  is  in  Hands  of  Person  who  is  not 
Holder  in  Due  Course;  Rights  of  Persons  Deriving  T4tle 
through  Holder  in  Due  Course. 

a.  Statutory  provision. 

b.  Defenses   where   instrument   is   in   hands   of  person    other  than 

holder  in  due  course. 

c.  Person  deriving  title  through  holder  in  due  course. 

d.  Transfer  after  maturity. 

e.  Application  to  purchase  made  by  payee  from  bona  fide  holder. 

§  79.  Presumption  as  to  Holder  in  Due  Course;  Burden  of  Proof. 

a.  Statutory  provision. 

b.  Presumption  that  person  is  holder  in  due  course. 

c.  When  burden  of  proof  shifts. 

§  72.  Right  of  holder  to  sue;  payment. 

a.  Statutory  provision. —  The  ISTegotiable  Instruments  Law  pro- 
vides that :  "  The  holder  of  a  negotiable  instrument  may  sue 
"  thereon  in  his  own  name ;  and  payment  to  Him  in  due  course 
"  discharges  the  instrument."  ^®  The  term  "  holder,"  as  here  used, 
means  the  payee  or  indorsee  of  a  hill  or  note,  who  is  in  possession 
of  it,  or  the  bearer  thereof.^^ 

b.  Bule  at  common  law. —  The  person  who,  by  a  general  in- 
dorsement, or  where  it  is  payable  to  bearer,  by  a  delivery,  becomes 
■a  holder,  may  sue  in  his  own  name  on  the  contract,  and  if  he 
is  a  bona  fide  holder  for  value,  he  has  a  good  title,  notwithstanding 
any  defect  of  title  in  the  party,  whether  indorser  or  deliverer, 
from  whom  he  took  the  instrument.^"  It  is  a  general  rule  that  the 
holder  of  the  legal  title  of  a  negotiable  instrument  may  sue  thereon, 
though  he  is  not  the  full  owner,  unless  it  appears  that  the  maker 
will  be  prejudiced  thereby  in  his  defense.*^  Under  the  statutes 
in  many  of  the  States  an  action  will  lie  upon  a  negotiable  instru- 
ment by  the  equitable  owner  in  his  own  name,  and  the  possession 
of  the  note  is  itself  evidence  of  such  ownership.*^  We  have  al- 
ready discussed  the  rights  of  assignees  of  negotiable  and  nonnego- 
tiable  instruments  to  maintain  actions  thereon.^ 

28.  Neg.  Inst.  L.  (N.  Y.),  i  90.  v.  Betzer,  53  111.  466;  Peaslee  r.  Mc- 
For  the  same  section  in  the  statutes  Loon,  16  Gray  (Mass.),  488;  Hargous 
of  other  States  see  Appendix.  v.  Lahens,  3  Sandf.  (N.  Y.)  213;  Free- 

29.  Neg.  Inst.  L.   (N.  Y.),  §  2.  man  v.  Falconer,  12  Jones  &  S.  (N.  Y.) 

30.  Justice  Blackburn,  in  Crouch  v.  132. 

Credit  Foneier,  L.  R.,  8  Q.  B.   (Eng.)  32.  Hudson  v.  Wier,  29  Ala.  294; 

374.  Garner  v.  Cook,  30  Ind.   331;   Harri- 

31.  Irwin  v.  Bailey,  Fed.  Cas.  man  v.  Hill,  14  Me.  127;  Guest  v. 
No.  7,079,  8  Biss.   (U.  S.)   523;  Free-  Rhine,  16  Tex.  549. 

man  v.  Perry,  22  Conn.  617;  Richards       34.  See  orate,  §  71. 
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i  73.  What  ronstitutes  a  holder  in  due  course. 

a.  Statutory  provision. —  The  E'egotiable  Instruments  Law  pro- 
vides that:  "A  holder  in  due  course  is  a  holder  who  has  taken 
"  the  instrument  under  the  following  conditions : 

"  1.  That  it  is  complete  and  regular  upon  its  face; 

"  2.  That  he  became  the  holder  of  it  before  it  was  overdue,  and 
"  without  notice  that  it  had  been  previously  dishonored,  if  such 
"  was  the  fact ; 

"  3.  That  he  took  it  in  good  faith  and  for  value ; 

"  4.  That  at  the  time  it  was  negotiated  to  him  he  had  no  notice 
"  of  any  infirmity  in  the  instrument  or  defect  in  the  title  of  the 
"  person  negotiating  it."  ^^  This  section  is  in  all  respects  declara- 
tory of  the  common  law,  and  is  substantially  the  sam^e  as  a  section 
contained  in  the  English  Bills  of  Exchange  Act.^^ 

b.  In  general. —  The  expression  "  holder  in  due  course  "  is  a 
substitute  made  by  the  statute  for  the  former  cumbersome  phrase 
of  "  bona  fide  holder  for  value  without  notice  before  due."  *^  The 
statute  has  not  in  any  sense  affected  the  necessary  qualifications  of 
a  bona  fide  purchaser  or  holder  for  value.  The  same  rules  appli- 
cable to  the  rights  of  a  holder  in  due  course  before  the  enactment 
of  this  statute  are  still  in  force  thereunder.  An  instrument  pay- 
able to  bearer  or  indorser  in  blank  and  delivered  by  the  maker  or 
indorser  to  another  person  will  constitute  a  bona  fide  purchaser 
of  such  note  a  holder  in  due  course.^*  An  indorsement  for  collec- 
lection  does  not  constitute  the  indorsee  a  holder  in  due  course.^® 
But  the  rights  of  a  holder  in  due  course  are  not  affected  by  an 
indorsement  on  the  instrument,  accompanied  by  a  guaranty  of 
payment.*" 

35.  Neg.  Inst.  L.  (N.  Y.),  §  91.  39.  Bank  of  Metropolis  v.  First  Nat. 
For  the  same  section  in  the  statutes  Bank,  19  Fed.  301;  Peoples  Bank  v. 
of  other  States  see  Appendix.  Jefferson  County  Sav.  Bank,  106  Ala. 

36.  English  Bills  of  Exchange  Act,  524,  17  South.  728;  Wilson  v.  Tol- 
1882,  §  29   (1).  son,  79  Ga.  137,  3  S.  E.  900;  Clafliu  v. 

37.  Byles  on  Bills  (16th  ed.),  p.  Wilson,  51  Iowa,  15,  50  N.  W.  578; 
144.  First  Nat.  Bank  v.  Strauss,  66  Miss. 

38.  Esty  V.  Snyder,  41  111.  363;  479,  6  South.  232,  14  Am.  St.  E*p. 
Goodfellow  V.  Landis,  36  Mo.  168;  579;  Hoffman  v.  Miller,  9  Bosw. 
Gould  V.  Segee,  5  Duer  (N.  Y.),  260.  (N.  Y.)  334;  Filbrick  v.  Ballett,  2 
As  to  instruments  payable  to  bearer,  Jones  &  S.  (N.  Y.)   370. 

see  Central  Bank  v.  Lang,  1  Bosw.  40.  Central  Trust  Co.  v.  Wyandotte 
(N.  Y.)  202;  Matthews  v.  Poythress,  Bank,  101  U.  S.  68,  25  L.  Ed.  876; 
4  Ga.  287;  Lane  v.  Krekle,  22  Iowa,  State  Nat.  Bank  v.  Haylen,  14  Neb. 
399;  Winstead  V.  Davis,  40  Miss.  785 ;  480,  16  N.  W.  7.54;  Bank  of  Wood- 
Bank  of  Winona  v.  Wofford,  71  Miss,  stock  v.  Kent,  15  N.  H.  579;  Dunham 
711,  14  South.  262.  v.  Peterson,  5  N.  D.  414,  67  N.  W.  293. 
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e.  Instrument  complete  and  regular  on  its  face. — A  party  pur- 
chasing commercial  paper  which  remains  in  some  essential  par- 
ticular incomplete  and  imperfect  does  not  become  a  bona  fide 
holder ;  thus  where  a  blank  was  left  for  the  signature  of  the  presi- 
dent, in  paper  issued  by  a  corporation,  but  the  paper  was  nego- 
tiated unsigned  by  such  president,  it  was  held  that  the  party  tak- 
ing it  was  not  a  bona  fide  holder.*^  And  where,  at  the  time  the 
holder  of  a  note  purchased  it,  it  was  irregular  on  its  face,  the 
effect  of  the  irregularity  cannot  be  avoided  by  afterward  having 
the  note  corrected.*^  But  the  transfer  of  a  postdated  note  before 
the  day  of  its  date  affords  no  cause  of  suspicion,  so  as  to  put  the 
indorsee  on  inquiry,  and  subject  him  to  the  equities  existing 
between  the  parties.** 

d.  Holder  before  maturity. —  (1)  In  general. —  The  statute 
requires  that  the  holder  of  a  negotiable  instrument  to  constitute 
himself  a  holder  in  due  course  should  become  such  holder  before 
the  instrument  was  overdue.**  An  instrument  is  overdue  as  soon 
as  the  time  of  payment  specified  therein  has  passed,*^  and  in  those 
States  where  days  of  grace  are  still  allowed,  a  purchaser  of  an 
instrument  before  the  expiration  of  the  last  day  of  grace  is  a  pur- 
chaser before  maturity.*®     An  instrument  payable  in  installments 

41.  Davis  Sewing  Mach.  Co.  v.  Beat,  due    bill,  before  its    maturity.      City 

105  N.  Y.  59,  11  N.  E.  146.  Bank  of  Dowagiac  v.  Dill,  84  Mich. 

43.  Losee  v.  Bissell,  76  Pa.  St.  459.  549,  47  N.  W.  1109. 

43.  Brewster  v.  McCardell,  8  Wend.  A  note  payable  on  or  before  three 
(N.  Y.)  478.  But  see,  as  to  postdated  years  from  its  date  is  payable  in 
check,  Mayer  v.  Mode,  14  Hun  (N.  Y.),  three  years,  and  a  purchaser  for  value 
155;  Walker  v.  Geisee,  4  Whart.  (Pa.)  within  three  years  is  a  purchaser  for 
252,  33  Am.  Dee.  60.  value  before  maturity,  and,  therefore, 

44.  Neg.  Inst.  L.  (N.  Y.),  §  91  (2).  a  holder  in  due  course.  Helmer  v. 
See  ante,  §  73   (o),  p.  359.  Krolick,  36  Mich.  371. 

45.  First  Nat.  Bank  v.  Scott  46.  Transfer  before  expiration  of 
County  Comrs.,  14  Minn.  77;  Wal-  grace. — Crosby  v.  Grant,  36  N.  H.  273 ; 
lach  V.  Bader,  7  N.  Y.  St.  Rep.  375.       Johnson  v.  Glover,  121  111.  283,  12  N. 

Where  a  note  payable  one  day  after  E.  257 ;  Goodpaster  v.  Voris,  8  Iowa, 

date  is  transferred  on  the  second  day  334. 

after  its  date,  the  transferee  takes  sub-       In   New   York  days   of   grace   have 

ject  to  equities.    Baucom  v.  Smith,  66  been  abolished  since  1894,  but  prior  to 

N.  C.  537.  that  time  the  rule  was  settled  that  the 

Where  a  due  bill  payable  one  day  af-  maker  has  the  whole  of  the  last  day 

ter  date  is  assigned  by  the  payee  on  of  grace  within  which  to  pay.     Osborn 

the  day  of  its  date  as  collateral  se-  v.    Moncure,    3  Wend.    (N.  Y.)    170; 

curity  for  a  loan  not  evidenced  by  any  Hoppin   v.    Quin,    12   Wend.    (N.   Y.) 

note,  but  ten  days  afterward  the  payee  517 ;  Cayuga  County  Bank  v.  Hunt,  2 

in  the  due  bill  gives  his  note,  payable  Hill    (N.  Y.),  635;    Smith  v.   Ayles- 

with  10  per  cent,  interest,  for  the  cash  worth,   40   Barb.    (N.   Y.)    104;    Oot- 

previously   loaned    him,    and    permits  hout  v.  Ballard,  41  Barb.   (N.  Y.)   33. 

the  assignee  of  the  due  bill  to  keep  it  In  the  case  of  Harmon  v.  Hope,  87 

as  security  for  this  note,  such  assignee  N.  Y.  8,  10,  the  court  said:  "While  a 

is  not  an   innocent  purchaser  of  the  different    rule    prevails    elsewhere    to- 
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is  overdue  upon  the  failure  to  pay  any  one  of  the  installments  upon 
the  day  of  payment,  and  thereafter  one  who  takes  it  is  not  a  holder 
in  due  course.*^ 

(2)  Indorsement  after  maturity  where  transferred  before  ma- 
turity.— An  instrument  transferred  without  indorsement  may  he 
subsequently  indorsed  by  the  transferrer,  and  upon  the  request  of 
the  transferee  of  such  an  instrument  payable  to  order,  it  is  the 
duty  of  the  transferrer  to  indorse  it.*®  If  such  an  indorsement 
be  made  after  the  maturity  of  the  note,  it  will  not  constitute  the 
indorsee  a  holder  in  due  course,  but,  since  the  negotiation  only 
takes  effect  from  the  time  the  indorsement  is  made,**  the  indorse- 
ment will  be  regarded  in  the  same  manner  as  any  other  indorse- 
ment after  maturity,  and  the  instrument  in  the  hands  of  a  holder 
will  be  subject  to  all  the  defenses  and  equities  existing  between 
the  original  parties  thereto.^* 

(3)  Equities  and  defenses  where  paper  is  transferred  after 
maturity.. — When  a  negotiable  instrument  is  transferred  after 
maturity  the  holder  takes  the  same  subject  to  all  the  equities  and 
defenses  existing  between  the  original  parties.  This  is  an  ele- 
mentary principle  of  commercial  law,  and  is  sustained  by  a  large 
number  of  cases,  among  which  are  those  cited  in  the  note.*^    In  an 

Bome    extent    (Story    on    Promissory  (Phill.  &  Serv.  Ed.),  82,  says:     "He 

Notes,  §  278,  note  2 ;  Sargent  v.  South-  who  takes  a  bill  after  it  is  due,  takes 

gate,    5   Pick.    [Mass.]    312;    Ayer   v.  it   subject  to   all   the   objections   and 

Hutchins,  4  Mass.  370;  Pine  v.  Smith,  equities  to  which  it  was  liable  in  the 

11  Gray  [Mass.],  38),  the  current  of  hands  of  the  persons  from  whom  he 

authority  in  this  State  is  very  mani-  takes  it."     Many  authorities  may  be 

fest,  and  we  can  see  no  good  reason  cited  which  fully  support  this  broad 

for  doubting  it,  or  departing  from  it.  and   general   principle,    among   which 

Although  this  note  was  transferred  on  are: 

the  last  day  of  grace,  it  was  yet  trans-  United  States. —  Smyth  v.   Strader, 

ferred  before  actual  dishonor,  and  so  4  How.  404,  11  L.  Ed.  1031;   Central 

as  to  bar  the  equities  sought  to  be  in-  Trust  Co.  v.  First  Nat.  Bank,  101  U. 

terposed."  S.  68,  25  L.  Ed.  876. 

47.  Vinton  v.  King,  4  Allen  (Mass.),  Alabama.— Wsire  v.  Russell,  57  Ala. 
662;  Vette  v.  La  Barge,  64  Mo.  App.  43,  29  Am.  Rep.  710;  Battle  v.  Weems, 
179 ;  McCorkle  v.  Miller,  64  Mo.  App.  44  Ala.  105. 

153.  California. —  Templeton  v.  Poole,  59 

48.  Neg.  Inst.  L.  (N.  Y.),  §  79.  Cal.  286;  Fuller  v.  Hutchins,  10  Cal. 
See  ante,  §  69.  523,  70  Am.  Dec.  746. 

49.  Idem,  §  69    (c).  Connecticut. —  Robins  v.  Lyman,  10 

50.  Clark   v.   Whitaker,   50    N.    H.  Conn.  30,  25  Am.  Dec.  52. 

474;  Harkell  v.  Mitchell,  53  Me.  468,  Georgia. —  Burton  v.  WynUe,  55  Ga. 

89  Am.  Dee.  711;  Lancaster  Nat.  Bank  615;  Harrell  v.  Broxton,  78  Ga.   129, 

V.  Taylor,  100  Mass.  18,  97  Am.  Dec.  3  S.  E.  5. 

70.  Illinois. —  Eagle    v.    Kohn,    84    111. 

51.  Instrument  transferred  after  292;  Bissell  v.  Kurran,  69  111.  20; 
maturity  subject  to  equities  and  de-  Lock  v.  Fulford,  52  111.  166;  Griffin 
f  enses. — Bayley,  in  his  treatise  on  Bills  v.  Ketcham,  18  111.  392. 
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action  by  the  indorsee  upon  an  instrument  so  transferred,  tte 
maker  can  defend  by  showing  a  want  or  failure  of  consideration  ;"* 
or  if  such  note  has  been  paid  in  whole  or  part  by  him  he  can  set  up 
such  defense."*'     And  it  seems  to  have  been  generally  held  that 


Iowa. —  Leightman  v.  Kadetska,  58 
Iowa,  676,  12  N.  W.  736,  43  Am.  Eep. 
129;  Hedge  v.  Gibson,  58  Iowa,  656, 
12  N.  W.  713;  Clute  v.  Frazier,  58 
Iowa,  268,  12  N.  W.  327;  Schuster  v. 
Marsden,  34  Iowa,  181. 

Kentucky. —  Frazer  v.  Edwards,  5 
Dana,  358. 

Maine. —  Cummings  v.  Little,  45 
Me.  183;  Burhham  v.  Tucker,  18  Me. 
179;  Wing  v.  Dunn,  24  Me.  128; 
Sprague  v.  Graham,  29  Me.  160. 

Maryland. —  Herrick  v.  Swomley,  56 
Md.  439. 

Massachusetts. —  Sargent  v.  South- 
gate,  6  Pick.  312,  16  Am.  Dee.  409; 
Holland  v.  Makepeace,  8  Mass.  418. 

Michigan. —  City  Bank  of  Dowagiac 
V.  Dill,  102  Mich.  305,  60  N.  W.  767; 
Simmons  v.  Morris,  53  Mich.  155,  18 
N.  W.  625. 

Mississippi. —  Money  v.  Rieketts,  62 
Miss.  209. 

Missoiiri. —  Kellogg  v.  Schaake,  56 
Mo.  136;  Mattoon  v.  McDaniel,  34  Mo. 
138. 

Nebraska. —  First  Nat.  Bank  v.  Se- 
curity Nat.  Banli,  34  Neb.  71,  51  N. 
W.  305,  33  Am.  St.  Eep.  618;  Davis 
V.  Neligh,  7  Neb.  78,  84. 

New  Hampshire. —  Odiortie  v.  How- 
ard, 10  N.  H.  343. 

New  Jersey. —  Cumberland  Bank  v. 
Hann,  18  N.  J.  L.  222. 

New  York. —  Cowing  v.  Altman,  79 
N.  Y.  167;  Northampton  Nat.  Bank 
V.  Kidder,  106  N.  Y.  221;  Chester  v. 
Dorr,  41  N.  Y.  279 ;  Morss  v.  Gleason, 
64  N.  Y.  204 ;  Cummings  v.  Morris,  25 
N.  Y.  625 ;  Callahan  v.  Crow,  91  Hun, 
346,  36  N.  Y.  Supp.  225,  affd.  in  157 
N.  Y.  695;  Newell  v.  Gregg,  51  Barb. 
263;  Farrington  v.  Park  Bank,  39 
Barb.  645;  Hackley  v.  Spague,  10 
Wend.  113;  De  Mott  v.  Starkey,  3 
Barb.  Ch.  403 ;  Williams  v.  Matthews, 
3  Cow.  252;  Havens  v.  Huntington,  1 
Cow.  387 ;  Lansing  v.  Lansing,  8 
Johns.  454;  Lansing  v.  Gaitie,  2 
Johns.  300;  O'Callaghan  v.  Sawyer,  5 
Johns.  118;  Sebring  v.  Rathbun,  1 
Johns.  Cas.  331 ;  Johnson  v.  Blood- 
good,  1  Johns.  Cas.  331. 

North   Carolina. —  Griffin  v.  Hasty, 


94  N.  C.  438;  Capell  v.  Long,  84  N.  C. 
17;   Baucom  v.  Smith,  66  N.  C.  537. 

Ohio. —  Baker  v.  Klnsey,  41  Ohio 
St.  403;  Kernohan  v.  Durham,  48 
Ohio  St.  1,26  N.  E.  982,  12  L.  R.  A.  41. 

PennsyVeanAa. —  Marsh  v.  Marshall, 
53  Pa.  St.  396;  Clay  v.  Cottrell,  18 
Pa.  St.  408. 

South  OaroUna. —  Gibson  v.  Hut- 
chins,  43  S.  C.  287,  21  S.  E.  250. 

Texas. —  Huddleston  v.  Kempner,  3 
Tex.  Civ.  App.  252,  22  S.  W.  871. 

Vermont. —  Bowen  v.  Thrall,  28  Vt. 
382. 

•  See  also  cases  cited  in  Century  Dig., 
Vol.  7,  "  Bills  and  Notes,"  §  878. 

52.  Defense  of  failure  or  want  of 
consideration. —  Where,  in  an  action 
against  the  maker  and  payee  of  a  note 
by  an  indorsee  after  maturity,  it  ap- 
pears that  the  note  was  given  in  pay- 
ment for  a  portion  of  a  mine,  and  that 
the  mine  was  worthless,  the  defense  of 
failure  of  consideration,  which  would 
have  Been  good  in  an  action  on  the 
note  by  the  payee,  is  good  as  against 
such  indorsee.  Risley  v.  Gray,  98  Cal. 
40,  32  Pac.  884. 

In  New  York  the  leading  cases  on 
this  proposition  are:  Jones  v.  Cas- 
well, 3  Johns.  Cas.  (N.  Y.)  29,  2  Am. 
Dec.  134,  where  it  was  held  in  an  ac- 
tion brought  on  a  note  against  the 
maker  by  the  second  indorsee  to  whom 
it  was  transferred  after  maturity,  and 
with  a  knowledge  of  the  circumstances 
under  which  it  was  given,  that  the 
consideration  of  the  note  might  be 
inquired  into;  and  the  consideration 
being  unconscientious  and  against 
public  policy,  the  note  was  void;  Mer- 
rick V.  Butler,  2  Lans.  (N.  Y.)  103; 
Chester  v.  Dorr,  41  N.  Y.  279. 

In  other  States  the  following  may 
be  cited:  Stafford  v.  Fargo,  35  111. 
481;  Barlow  v.  Scott,  12  Iowa,  63; 
Coburn  v.  Ware,  30  Me.  202;  Thomp- 
son V.  Hale,  6  Pick.  (Mass.)  259; 
Fish  V.  French,  15  Gray  (Mass.),  520; 
Barnett  v.  Offerman,  7  Watts  (Pa.), 
130;  Bell  v.  Wood,  1  Bay  (S.  C), 
249;  Rhode  v.  Lodge,  15  Tex.  446. 

53.  Payment  as  a  defense. —  In 
New   York   it   has   been   held    in   an 
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where  a  negotiable  instrument  is  transferred  after  maturity  the 
transferee  acquires  the  same  subject  to  any  right  of  set-off  which 
the  maker  had  against  the  payee  ;''*  and  if  the  title  of  such  an 
instrument  is  not  in  the  person  who  transfers  it,  the  transferee 
acquires  no  title  against  the  true  owner, ®^  but  the  fact  that  on  the 

ferred,  the  maker  cannot  set  off  a  de- 
mand against  the  payee,  if  at  the  time 
of  transfer  the  payee  has  demands 
against  the  maker  greater  than  the 
set-ofiF.  Collins  v.  Allen,  12  Wend. 
(N.  Y.)   356,  27  Am.  Dec.  130. 

In  other  States  the  following  cases 
are  in  favor  of  set-off  as  stated  in  the 
text:  Mobile  Bank  v.  Poelnitz,  61 
Ala.  147;  Bissell  v.  Curran,  69  111. 
20;  Wood  V.  Warren,  19  Me.  23;  Rob- 
inson V.  Perry,  73  Me.  168;  Bond  v. 
Fitzpatrick,  4  Gray  (Mass.),  89; 
Wilbur  V.  Jeep,  37  Neb.  604,  56  N.  W. 
198.  In  New  Hampshire  it  is  held 
that  the  maker  may  set  off  a  claim 
against  the  indorser  unless  it  is  shown 
by  the  holder  that  he  took  the  note 
iona  fide,  and  for  a  valuable  considera- 
tion. Chandler  v.  Drew,  6  N.  H.  469, 
26  Am.  Dee.  704;  McDuffie  v.  Dame, 
11  N.  H.  244;  Odiorne  v.  Woodman, 
39  N.  H.  541 ;  Leavitt  v.  Peabody,  62 
N.  H.  185 ;  Davis  v.  Noll,  38  W.  Va. 
66,  17  S.  E.  791,  45  Am.  St.  Eep.  841. 

negotiable  note  may  be  set  off. —  A 
negotiable  note  held  by  the  maker 
against  the  payee  of  a  note  in  suit 
may  be  pleaded  as  a  set-off  in  an  ac- 
tion by  an  indorsee  against  the  maker 
of  the  note  sued  on;  provided  the  note 
sued  on  was  indorsed  after  it  became 
due.  Sargent  v.  Southgate,  5  Pick. 
(Mass.)   312,  16  Am.  Dee.  409. 

55.  When  title  is  not  acquired 
by  transferee. — ■  Vermilye  v.  Adams 
Express  Co.,  21  Wall.  (U.  S.)  138, 
22  L.  Ed.  609;  Chase  v.  Whit- 
more,  68  Oal.  142,  9  Pac.  942; 
Woodsum  V.  Cole,  69  Cal.  142,  10 
Pae.  331;  Clark  v.  Sigourney,  17 
Conn.  511;  Thomas  v.  Kinsey,  8  Ga. 
421;  Merrill  v.  Springer,  123  Ind.  485, 
24  N.  E.  258,  8  L.  R.  A.  61;  in  the 
last  case  the  plaintiff  made  a  loan  of 
her  own  money,  and  took  a  note  there- 
for payable  to  her  son,  who  took  it 
from  her  possession  without  her  eon- 
sent,  and  sold  it  after  maturity  to  an 
innocent  third  party  for  a  valuable 
consideration;  it  was  held  that  the 
assignee  took  the  note  subject  to  the 
plaintiff's  equitable  title,  and  must  re- 


action against  the  survivor  of  two 
makers  of  a  joint  promissory  note, 
that  unless  the  plaintiff  succeeds 
in  establishing  a  joint  indebtedness, 
he  is  not  entitled,  to  recover;  and 
where  it  appeared  that  the  note  was 
transferred  after  maturity,  the  de- 
fendant, sued  as  the  surviving  maker 
of  such  joint  note,  might  prove  pay- 
ment of  the  note  by  his  joint  debtor, 
and  thus  defeat  a  recovery,  although 
before  transfer  of  the  note  to  the 
plaintiff,  he  acknowledged  it  to  be  due, 
and  promised  to  pay  it.  Mott  v. 
Petrie,  15  Wend.   (N.  Y.)   317. 

In  other  States,  see  James  v.  Yaeger, 
86  Cal.  184,  24  Pae.  1005;  Cramer  v. 
Willets,  61  111.  481;  Reichart  v.  Koer- 
ner,  54  111.  304;  McLain  v.  Lohr,  25 
111.. 419;  Leach  v.  Funk,  97  Iowa,  576, 
6'6  N.  W.  768;  Fidelity  Loan  &  Trust 
Co.  V.  Hogan,  94  Iowa,  303,  62  N.  W. 
740;  Hatch  v.  Dennis,  10  Me.  244; 
Creech  v.  Byron,  115  Mass.  324; 
Stevens  v.  Bruce,  21  Pick.  (Mass.) 
193;  Baker  v.  Wheaton,  5  Mass.  509, 
4  Am.  Dec.  71;  Edney  v.  Willis,  23 
Neb.  56,  36  N.  W.  300;  Hardy  v. 
Waddell,  58  N.  H.  460;  Cottrell  v. 
Watkins,  89  Va.  801,  17  S.  E.  328, 
37  Am.  St.  Rep.  897,  19  L.  R.  A.  754. 

In  the  last  case  where  a  person 
executes  accommodation  notes  in  pay- 
ment of  his  mother's  debt,  and  the 
latter  pays  them  as  they  mature,  but 
fails  to  cancel  them,  and  afterward 
indorses  them  to  a  third  person,  it 
was  held  that  the  indorsee  takes  the 
notes  subject  to  their   infirmities. 

54.  Right  of  set-off. —  In  New 
York  it  was  held,  in  an  action 
upon  a  negotiable  promissory  note 
assigned  after  maturity,  that  a  set- 
off to  the  amount  of  the  plaintiff's 
debt  may  be  made  of  a  demand  exist- 
ing against  the  assignor,  provided  it 
be  such  as  might  have  been  set  off 
against  the  assignor  while  the  note 
belonged  to  him.  Driggs  v.  Rockwell, 
11  Wend.  (N.  Y.)  504.  But  under 
the  Code,  see  Wiltsie  v.  Northam,  3 
Bosw.   (N.  Y.)    162. 

Where   an   overdue   note    is    trans- 
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face  of  the  instrument  it  is  overdue  is  notice  of  a  defective  title 
sufficient  to  put  the  transferee  on  inquiry.^*  It  has  been  held  that 
where  there  is  an  equity  directly  attaching  to  the  bill  or  note  itself, 
in  the  nature  of  a  claim  of  right  or  title  to  the  instrument,  such 
equity  may  be  asserted  by  a  third  party,  not  a  party  to  the  instru- 
ment, against  an  indorsee  after  maturity.^^  But  the  infirmities, 
equities,  or  defenses  which  can  be  set  up  against  an  instrument  in 
the  hands  of  an  indorsee  after  maturity  must  have  existed  and 
attached  thereto  prior  to  its  transfer,^*  nor  can  the  maker  avail 
himself  of  equities  and  defenses  which  are  not  connected  with,  and 
did  not  arise  from,  the  note  or  transaction  upon  which  the  note  is 
based.**     The  holder  of  an  overdue  bill  or  note  is  not  affected  by 


turn  it  to  her.  Eversole  v.  Maull,  50 
Md.  95;  Julian  v.  Calkins,  85  Mo. 
202;  Ford  v.  Phillips,  83  Mo.  523; 
Walker  v.  Wilson,  79  Tex.  185,  15 
S.  W.  402;  Smith  v.  Lawson,  18  W. 
Va.  212,  41  Am.  Eep.  688. 

In  New  York  it  has  been  held  that 
a  promissory  note  past  due  and  dis- 
honored, and  which  has  been  pro- 
tested for  nonpayment,  although  it 
passes  by  delivery,  and  an  action  may 
be  maintained  upon  it  by  the  holder, 
subject  to  the  equities  of  the  parties 
thereto,  cannot  be  said  to  pass  in  the 
usual  course  of  trade  and  business; 
the  holder  takes  it  in  the  light  of  an 
assignee  of  the  person  from  whom  he 
receives  it,  rather  than  as  an  indorsee 
according  to  the  usage  of  trade;  and 
he,  therefore,  takes  just  such  title  and 
no  other,  as  his  assignee  had  to  it  at 
the  time  of  the  transfer.  Farrington 
V.  Park  Bank,  39  Barb.   (N.  Y.)   645. 

56.  Kernohan  v.  Durham,  48  Ohio 
St.  1,  26  N.  E.  982,  12  L.  R.  A.  41; 
Hinckley  v.  Union  Pac.  Ky.  Co.,  129 
Mass.  60;  Fisher  v.  Leland,  4  Cush. 
(Mass.)  456;  Barker  v.  Valentine,  10 
Gray  (Mass.),  341;  Flint  v.  Flint,  6 
Allen  (Mass.),  34;  Scott  v.  Kokoma 
Bank,  71  Ind.  445;  Clarke  v.  Dederick, 
31  Md.  148;  Kellogg  v.  Schnaake,  56 
Mo.  137;  Marsh  v.  Marshall,  53  Pa. 
St.  396;  Foley  v.  Smith,  6  Wall.  (U. 
S.)   492,  18  L.  Ed.  839. 

57.  Kernohan  v.  Durham,  48  Ohio 
St.  1,  26  N.  E.  982,  12  L.  R.  A.  41; 
Wilbur  V.  Jeep,  37  Neb.  604,  56  N.  W. 
198.  But  an  indorsee  after  maturity 
does  not  take  subject  to  the  equity 
of  a,  third  person  which  does  not  ap- 
pear from  an  inspection  of  the  note  or 


the    indorsement    thereon,      Mohr    v. 
Byrne,  135  Cal.  87,  67  Pac.  11. 

58.  Equities  arising  after  transfer. 
— Robinson  v.  Lyman,  10  Conn.  30,  25 
Am.  Dec.  52.  In  this  case  it  was  held 
that  an  agreement  made  by  the  makers 
and  payee  of  a  note  while  it  is  in 
the  latter's  hands,  that  sums  paid 
by  the  former  on  certain  notes  of  the 
latter  might  be  applied  on  the  note  in 
question,  may  be  set  up  against  an 
indorsee  after  maturity;  but  a  similar 
agreement  made  after  the  matured 
note  had  been  transferred  is  not  an 
equity  attaching  to  the  note  while  in 
the  payee's  hands,  and  is  not  available 
against  the  transferee.  See  also  Stock- 
bridge  V.  Damon,  5  Pick.  (Mass.) 
223;  Baxter  v.  Little,  6  Mete.  (Mass.) 
7,  39  Am.  Dee.  707 ;  First  Nat.  Bank 
V.  Security  Nat  Bank,  34  Neb.  71,  51 
N..  W.  305,  33  Am.  St.  Eep..  618; 
Sawyer  v.  Cutting,  23  Vt.  486;  Davis 
V.  Noll,  38  W.  Va.  66,  17  S.  E.  791, 
45  Am.  St.  Eep.  841. 

59.  Defenses,  etc.,  must  be  connected 
with  note,  etc. — In  Burroughs  v.  Moss, 
10  B.  &  C.  (Eng.)  558,  the  court  said: 
"  The  indorsee  of  an  overdue  bill  or 
note  is  liable  to  such  equities  only 
as  attach  on  the  bill  or  note  itself, 
and  not  to  claims  arising  out  of  col- 
lateral matters;"  aUd  in  the  same  case 
Bayley,  J.,  said :  "  The  cases  have 
not  yet  gone  the  length  of  establish- 
ing that  such  a  set-off  not  arising  out 
of  the  bill  or  note  transaction,  can  be 
made  available  against  an  indorsee, 
even  when  the  bill  or  note  is  overdue, 
at  the  time  of  the  indorsement."  See 
also  Robertson  v.  Breedlove,  7  Port. 
(Ala.)  541;    Fairchild    v.    Brown,    11 


§  73.  HoLDEES  isr  Due  Course.  365 

the  equities  and  defenses  existing  in  favor  of  the  maker  or  drawer 
against  intermediate  holders.*** 

A  promissory  note  past  due  and  dishonored,  although  it 
passes  by  delivery  and  may  be  sued  on  by  the  holder,  subject 
to  the  equities  of  the  parties  thereto,  cannot  be  said  to  pass 
in  due  course  of  business.®^  Where  an  overdue  negotiable 
instrument  is  transferred,  the  transferee  is  bound  to  in- 
quire    as    to    the    existence    of    defenses    thereto,*^     and     is 

€onn.    26;    Shipman   v.    Bobbins,    10  Favorite  v.  Lord,  35   111.   142;  Perry 

Iowa,   208;   Annan   v.   Houek,   4   Gill  v.  Mays,  2  Bailey  (S.  C),  354. 
(Md.),  325,  45  Am.  Dec.  133;  Barnes       Effect  of  statute.— This  rule  seems 

V.  McMullins,  78  Mo.  260;   Cutler  v.  to    have    been    changed     by    statute 

Cook,  77  Mo.  388;  Crawford  v.  John-  in   many  of   the    States,   as   in   Min- 

son,    87    Mo.    App.    478;    Hughes   v.  nesota  where  it  has  been  held  under 

Large,  2  Pa.  St.  103;  McAlpin  v.  Win-  Gen.  Stat.  1878,  chap.  66,  §  27,  that 

gard,  2  Rich.  L.    ( S.  C. )    547 ;   Arm-  an  overdue  bill  or  note  is  placed  upon 

strong  v.  Noble,  55  Vt.  428.  the  same  footing  as  any  other  chose 

In  Indiana  it  is  held  that  by  the  in  action,  and  that  a  purchaser  of  an 
law  merchant,  where  a  note  is  over-  overdue  draft  takes  it  subject  to  any 
due  when  indorsed,  matter  of  set-off  set-off  arising  out  of  an  independent 
due  from  the  payee,  not  arising  out  transaction  against  an  intermediate 
of  the  note  transaction,  cannot  be  holder,  if  such  set-off  could  have  been 
claimed  against  the  indorsee,  though  asserted  against  such  holder  while 
the  set-off  was  due  to  the  maker  whilst  tbe  drafts  belonged  to  him.  Le  Due 
the  payee  held  the  note.  Hankins  v.  v.  First  Nat.  Bank,  31  Minn.  33,  16 
Shoup,  2  Ind.  342.  And  it  has  also  N.  W.  426.  See  also  Downing  v.  Gib- 
been  held  that  a  claim  arising  out  of  son,  53  Iowa,  517;  Hill  v.  Shields,  81 
an  independent  transaction,  and  for  N.  C.  250,  31  Am.  Itep.  499;  Wyman 
which  a  merely  nominal  consideration  v.  Eobbins,  51  Ohio  St.  98,  37  N.  E. 
has  been  paid,  is  not  available  as  a  264. 

set-off  against  a  promissory   note   in       61.  Farrmgton   v.    Park   Bank,    39 

the  hands  of  an  indorsee  in  good  faith  Barb.  645. 

and  for  value,  or  even  in  the  hands  of         !»  t^e  usual  course  of  business  " 

a  mere  equitable  assignee.    Proctor  v.  ™eans  "  according  to  the  customs  and 

Cole   115  Ind   15   17  N  E   189  usages    of    commercial    transactions," 

In   -Mew  York  the  question'  of  set-  ^^^  ^  purchaser   of  negotiable  paper 

off  by  a  maker  of  a  negotiable  promis-  »■?*?'■  maturity  is  not  within  the  defi- 

8orv  note   or   bill   of  Ixehanse   trans-  "1*'°°-      Wood   v.    McKean,    64   Iowa, 

Sd"lL7  mlrl;t3lerby  J«' J,^l  ^k^^o'pai.  13°^""  "  '^"'' 
section  502,  subdivision  2  of  the  Code       Jf  nllt'^,,^       *'      •  *  * 

of  Civil   Procedure,  which   is   as   fol-   „,lt,?r^T     T*      '^'"T^r*^"?^   "* 
T  /ni    KTi:  i.1,        i-       •  suspicion. —  In  the  ease  of  Fowler  v. 

lows:        2)       If  the  action  is  upon  a   g^/^^j      ^^  p  ^    ^^   g^   g^g    gg^    j 

negotiable  promissory  note  or  bill  of  ^    5,^/473    ^j^^  ^^^^^  ^l-^.    '„^  ^^^^ 

exchange,  which  has  been  assigned  to   Q^g^due    or    a    bill    dishonored,    is    a 

the  plaintiff  after   it   became   due,   a  circumstance  of  suspicion,  to  put  those 

demand  existing  against  a  person  who   dealing    for    it    afterward    on    their 

assigned  or  transferred  it,  after  it  be-  guard;  and  in  whose  hands  it  is  open 

came  due,  must  be  allowed  as  a  coun-   for  the  same  defenses  as  it  was  in  the 

terclaim,  to  the  amount  of  the  plain-   hands  of  the  holder  when  it  fell  due. 

tiff's  demand,  if   it  might  have  been  After  maturity,  such  paper  cannot  be 

so  allowed  against  the  assignor,  while   negotiable     '  in     the    due     course     of 

the    note   or   bill    belonged   to    him."   trade,'     although     still     assignable." 

Other  States  have  similar  statutes.         See  also  Frazer  v.  Edwards,  5  Dana 

60.  Vinton   v.   Crowe,  4   Cal.   309;     (Ky.),  538;  Davis  v.  Bradley,  26  La. 

Hayward    v.     Stearns,    39    Cal.    58;    Ann.  555;  Chappell  v.  Allen,  38  Mo. 
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chargeable    with    knowledge    of    all    equities    in    favor    of    the 
maker.*^ 

e.  Holder  in  good  faith  and  for  value. — A  holder  of  a  nego- 
tiable instrument  is  not  a  holder  in  due  course  unless  he  took  the 
instrument  in  good  faith. ^*  The  words  "  good  faith,"  as  used  in 
this  connection,  refer  only  to  the  acts  of  the  indorsee."^  If  a 
negotiable  instrument  is  obtained  for  a  valuable  consideration  and 
before  maturity,  the  holder  is  protected  in  its  acquisition  unless  it 
can  be  shown  that  it  was  obtained  in  bad  faith."®  We  have  already 
considered  what  constitutes  a  valuable  consideration.*^ 

f.  Notice  of  infirmity  or  defect. — A  holder  in  due  course  must 
have  taken  the  instrument  without  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  person  negotiating  it.^ 
This  subject  is  further  considered  under  the  section  of  the  !N^ego- 
tiable  Instruments  Law  declaring  what  constitutes  a  notice  of  an 
infirmity  in  the  instrument  or  a  defect  in  the  title.**  It  is  an 
established  rule,  independent  of  statute,  that  one  who  takes  com- 


213;  Diamond  v.  Harris,  33  Tex.  634; 
Earp  V.  Richardson,  81  N.  C.  5. 

Overdue  check. —  The  date  of  a 
check  is  prima  fade  evidence  of  the 
time  it  was  made  and  had  its  incep- 
tion; and,  if  found  in  the  hands  of 
the  payee  or  a  third  person  for  a  con- 
siderable time  (in  this  case  fourteen 
months)  after  its  date,  it  will  be 
deemed  to  be  discredited,  and  the 
party  taking  it  is  put  upon  inquiry, 
and,  in  the  absence  of  explanation, 
takes  subject  to  any  defense  existing 
as  between  the  payee  and  drawee. 
Cowing  V.  Altman,  71  N.  Y.  435. 

And  in  the  ease  of  Laber  v.  Step- 
pacher,  103  Pa.  St.  81,  it  was  held 
that  the  retention  of  a  check,  without 
presentation  for  payment,  for  a  con- 
siderable time  after  its  date,  will  cast 
discredit  upon  it,  and  one  who  then 
its  date,  without  notice  or  inquiry. 
But  the  mere  fact  that  a  person  re- 
ceives a  check  two  or  three  days  after 
its  date,  without  notice  or  inquiry, 
does  not  necessarily  subject  him  to  the 
objections  which  the  maker  could  have 
made  against  it  in  the  hands  of  the 
payee. 

63.  In  'New  York  the  leading  case  is 
that  of  Chester  v.  Dorr,  41  N.  Y.  279, 
where  it  was  held  that  when  a  note 
has  become  due  and  dishonored,  the 
rights  and  responsibilities  of  the  par- 
ties thereto  are  fixed.     The  note  then 


loses  the  chief  attribute  of  commer- 
cial paper,  and  thereafter  he  who 
takes  it,  takes  it  with  knowledge  of 
its  dishonor,  with  obvious  reason  to 
believe  that  there  exists  some  reason 
why  it  was  not  paid  to  the  holder,  and 
takes  it  with  just  such  rights  to  en- 
force it  as  such  holder  himself  has, 
and  no  other. 

Among  other  cases  holding  this  prin- 
ciple are:  James  v.  Yaeger,  86  Cal. 
184,  24  Pae.  1005 ;  Williams  v.  Nichol- 
son, 25  Ga.  560;  Comstock  v.  Draper, 
1  Mich.  481,  53  Am.  Dec.  78;  Hilton 
V.  Britton,  9  N.  J.  L.  120. 

If  an  accommodaticn  note  is  trans- 
ferred after  it  is  dishonored,  the  in- 
dorsee has  implied  notice  of  the  char- 
acter of  the  paper.  Cummings  v. 
Little,  45  Me.  183. 

64.  Neg.  Inst.  L.   (N.  Y.),  §  91(3). 

65.  Hangen  v.  Sunwal,  60  Minn. 
367,  62  N.  W.  398 ;  Helmer  v.  Krolick, 
36  Mich.  373.  In  the  latter  case  it  was 
held  that  the  motives  and  interests  of 
the  seller  of  negotiable  paper  are  un- 
important in  determining  the  rights 
of  the  buyer.  Only  the  buyer's  good 
faith  is  in  question. 

66.  Barnum  v.  Phoenix,  60  Mich. 
388,  27  N.  W.  577. 

67.  See  ante,  chap.  IV,  §  50. 

68.  Neg.  Inst.  L.   (N.  Y.),  §  91(4). 

69.  Neg.  Inst.  L.  (N.  Y.),  §  95. 
See  post,  §  75,  p.  368. 
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mercial  paper  from  the  apparent  owner  for  full  value,  without 
notice  of  any  equities  between  the  parties  or  of  any  defect  in  the 
title  of  the  presumptive  owner,  is  to  be  deemed  a  horui  fide  holder.™ 

i  74.  When  holder  of  instrument  payable  on  demand  deemed  holder 
in  due  course. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Where  an  instrument  payable  on  demand  is  nego- 
"  tiated  an  unreasonable  length  of  time  after  its  issue,  the  holder 
"  is  not  deemed  a  holder  in  due  course."  ''^  This  section  is  declara- 
tory of  the  common  law.''^  To  determine  when  instruments  are 
payable  on  demand  refereoice  should  be  made  to  a  section  in  the 
preceding  chapter  of  this  work.''*  Where  no  time  of  payment  is 
specified,  the  instrument  is  deemed  payable  on  demand,  and  pre- 
sumably the  same  rule  woiild  apply  to  such  an  instrument.^*  The 
courts  differ  somewhat  as  to  what  constitutes  a  reasonable  time 
after  the  issue  of  a  negotiable  instrument  within  which  a  transfer 
may  be  made  which  will  constitute  the  holder  a  holder  in  due 


70.  Belmont  Branch  Bank  v.  Hoge,  could  not  be  considered  as  overdue,  at 
35  N.  Y.  65.  the  time  of  its  transfer  by  R.,  so  as 

71.  Neg.  Inst.  L.  (N.  Y.),  §  92.  to  render  claims  against  R.,  then 
For  same  section  in  statutes  of  other  owned  and  held  by  the  maker,  avail- 
States  see  Appendix.  able  as  a  set-off.     Weeks  v.  Pryor,  27 

72.  Poorman  v.  Mills,  39  Cal.  345,  2  Barb.   (N.  Y.)   79. 

Am.  Eep.  451;  Field  v.  McKesson,  13  75.  Reasonable    time. —  A    demand 

Mass.   131;    Stockbridge  v.   Damon,  5  note    negotiated    within    twenty- three 

Pick.    (Mass.)    223;    Furman  v.  Har-  days  after  date  is  negotiated  within 

kins,  2  Cai.   (N;  Y.)   369.  a  reasonable  time.    Mitchell  v.  Catch- 

73.  See  ante,  chap.  Ill,  §  39  (c).  ings,  23  Fed.  710.  So  is  seven  days  a 
Neg.  Inst.  L.  (N.  Y.),  §  4,  provides  reasonable  time.  Thurston  v.  Mc- 
that  in  determining  what  is  unreason-  Kown,  6  Mass.  428.  And  five  weeks 
able  time,  "  regard  should  be  had  to  after  date.  Wethey  v.  Andrews,  3 
the  nature  of  the  instrument,  the  Hill  (N.  Y.),  582.  And  two  days 
usage  of  trade  or  business  (if  any),  after  date.  Pindar  v.  Barlow,  31  Vt. 
with  respect  to  such  instruments,  and  529;  Dennett  v.  Wyman,  13  Vt.  485. 
the  facts  of  the  particular  ease."  A  note  payable  on  demand,  with  in- 

74.  No  time  of  payment  specified. —  terest,  transferred  nearly  three  months 
Where  a  promissory  note  dated  Jan.  after  date,  the  parties  having  their 
24,  1853,  was  made  by  P.,  payable  to  places  of  business  in  the  same  street 
E.,  or  bearer,  with  use,  no  time  of  of  the  same  city,  must  be  considered 
payment  being  specified,  and  the  same  to  have  become  due,  without  demand 
was  within  three  days  after  its  date  ,  made,  in  such  sense  that  the  trans- 
sold  by  R.  to  M.,  by  whom  it  was  sub-  feree  takes  it  subject  to  all  the 
sequently  transferred  to  plaintiff;  it  equities  existing  in  behalf  of  the 
was  held  that  although  the  note  was  maker  against  the  payee  previous 
payable  on  demand,  yet  that  it  was  to  the  transfer.  Herrick  v.  Wol- 
evident  from  the  fact  of  its  bearing  verton,  41  N.  Y.  581,  1  Am.  Rep.  461. 
interest,  that  an  immediate  demand  of  The  following  oases  are  instances 
payment  was  not  contemplated  by  the  where  the  transfer  was  not  made  a 
parties;     and    that    consequently    it  reasonable  time  after  date:     Three  or 
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S  75.  Notice  of  infirmity  or  defect. 

a.  Statutory  'provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  To  constitute  notice  of  an  infirmity  in  the  instru- 
"  ment  or  defect  in  the  title  of  the  person  negotiating  the  same, 
"  the  person  to  whom  it  is  negotiated  must  have  had  actual  kaowl- 
"  edge  of  the  infirmity  or  defect,  or  knowledge  of  such  facts  that 
■"  his  action  in  taking  the  instrument  amounted  to  bad  faith."  '"^ 
This  section  is,  without  doubt,  declaratory  of  the  ecxisting  rule." 

b.  Actual  knowledge. —  Actual  knowledge  of  a  defect  or  in- 
firmity in  an  instrument  on  the  part  of  the  indorsee,  although 
purchased  by  him,  for  value  and  otherwise  in  good  faith,  will 
-destroy  the  protection  which  the  law  affords  to  a  holder  in  due 
<30urse.^*  Where  the  holder  had  actual  knowledge  of  the  fraud  with 
which  the  instrument  is  tainted  or  of  the  ill^ality  or  inadequacy  of 
the  consideration,  he  is  not  a  holder  in  good  faith.  In  any  event 
his  superior  title  is  destroyed  and  he  occupies  no  better  position 
than  his  transferrer.™    The  fact  that  full  value  was  given  for  an 


four  months.  Paine  v.  Central  Vt.  E. 
Co.,  14  Fed.  269.  Nine  months. 
Nevens  v.  Townsend,  6  Conn.  5. 
Four  months.  Parker  v.  Tuttle,  44 
Me.  459.  Eight'  months.  Ayer  v. 
Hutchins,  4  Mass.  370,  3  Am.  Dec. 
332;  American  Bank  v.  Jenness,  2 
Mete.  (Mass..)  288.  One  year.  Hem- 
menway  v.  Stone,  7  Mass.  58,  5  Am. 
Dee.  27.  Eleven  months.  Sylvester 
V.  Crapo,  15  Pick.  (Mass.)  192.  Five 
months.  Le  Due  v.  First  Nat.  Bank, 
31  Minn.  33,  16  N.  W.  426.  Ten 
months.  Morey  v.  Wakefield,  41  Vt. 
24,  98  Am.  Dec.  562. 

76.  Neg.  Inst.  L.  (N.  Y.),  §  95. 
For  same  section  in  statutes  of  other 
States  see  Appendix. 

7V,  Notice  is  defined  by  Chalmers 
in  his  work  on  Bills  of  Exchange  ( 5th 
ed.),  p.  90,  as  meaning  actual,  though 
not  formal  notice,  that  is  to  say, 
either  knowledge  of  the  facts,  or  a 
suspicion  of  something  wrong,  com- 
bined with  a  willful  disregard  of  the 
means  of  knowledge. 

Notice  published  in  a  newspaper 
warning  the  public  not  to  purchase  a 
certain  note  described  therein  does  not 
bind  one  who  neither  saw  the  notice 
nor  had  knowledge  of  its  contents. 
English- American  L.  &  T.  Co.  v.  Hiers, 
112  Ga.  823,  38  S.  E.  103;  Gehlbach  v. 
Carlinville  Nat.  Bank,  83  111.  App.  129. 

78.  See  Zook  v.  Simonson,  72  Ind. 


83;  Bryant  v.  Couillard,  32  Me.  520; 
Hunt  V.  Rumsey,  83  Mich.  156,  47  N. 
W.  105,  9  L.  R.  A.  674;  Myers.  V. 
Bealer,  30  Neb.  280,  46  N.  W.  479; 
Proctor  V.  McCall,  2  Bailey  (S.  C), 
298,  23  Am.  Dec.  135. 

Actual  knowledge  (1)  of  failure 
or  want  of  consideration,  see  Easton 
V.  Blanchard,  3  111.  420;  Mitchell 
V.  Stinaon,  80  Ind.  324;  Scotten 
V.  Randolph,  96  Ind.  581;  Skin- 
ner V.  Eaynor,  95  Iowa,  536,  64 
N.  W.  601;  Starr  v.  Torrey,  22 
N.  J.  L.  190;  (2)  of  illegal  considera- 
tion, Perry  v.  Crammond,  Fed.  Cas.  No. 
11,005;  Tompkins  v.  Compton,  93  Ga. 
520,  21  S.  E.  79;  (3)  of  agreement  or 
undertaking  between  maker  and  payee, 
Jones  V.  Swan,  6  Wend.  (N.  Y.)  589; 
Gafford  v.  Hall,  39  Kan.  166,  17  Pac. 
851;  Sanderson  v.  Goodrich,  46  Barb. 
(N.  Y.)  616;  Howk  v.  Eckert,  4 
Thomp.  &  C.  (N.  Y.)  300;  Garfield 
Nat.  Bank  v.  Colwell,  57  Hun  (N.  Y.), 
169,  10  N.  Y.  Supp.  864. 

79.  Instances  of  knowledge  of  de- 
fects.—  In  the  case  of  Hanauer  v. 
Doane,  12  Wall.  (IT.  S.)  342,  20  L. 
Ed.  439,  it  was  held  that  an  action 
will  not  lie  for  the  price  of  goods 
sold  to  aid  the  Rebellion,  and  a  prom- 
issory note,  the  consideration  of  which 
is  wholly  or  in  part  the  price  of  such 
goods,  is  void,  and  an  action  cannot  be 
sustained  thereon  by  a  holder  who  re- 
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instrument  will  not  benefit  the  holder  where  it  appears  that  he  had 
actual  knowledge  of  facts  which  impeach  the  title  theireof  or  pre- 
vent a  recovery  thereon  by  him.®"  Knowledge  of  the  agent  acting 
within  the  scope  of  his  authority  is  notice  to  the  principal,  and 
where  the  agent  of  a  purchaser  of  a  note  having  its  origin  in  fraud 
had  knowledge  that  "  there  was  trouble  about  the  trade  "  in  which 
the  note  was  given,  this  is  sufficient  to  charge  the  purchaser  with 
notice  of  the  fraud.*^ 

c.  Where  an  inquiry  should  he  made. —  If  the  instrument  is  fair 
upon  its  face  the  indorsee  is  not  bound  to  inquire  into  the  con- 
sideration or  circumstances  under  which  it  was  given.*^  The  in- 
dorsee is  under  no  obligation  to  inquire  of  the  maker  before  pur- 
chasing a  note,  although  it  is  nearly  due  and  it  is  offered  to  him 
at  an  unreasonably  large  discount.**    To  establish  bad  faith  on  the 


•ceived  such  note  knowing  the  purpose 
lor  which  it  was  given.  And  see  Braly 
V.  Henry,  71  Cal.  481,  60  Am.  Eep. 
544;  Fisher  v.  Leland,  4  Gush.  (Mass.) 
456 ;  Crampton  v.  Perkins,  65  Md.  24 ; 
MeNamara  v.  Gargett,  68  Mich.  454; 
Kasson  v.  Smith,  8  Wend.  (N.  Y.) 
437;  Skilding  v.  Warren,  15  Johns. 
(N.  Y.)   270. 

Knowledge  at  the  time  of  taking  a 
note  that  the  maker  intends  to  set  up 
in  defense  a  failure  of  title  to  the  land 
for  which  it  was  given  will  subject 
an  indorsee  to  that  defense,  although 
he  did  not  know  the  particular  facts 
invalidating  the  title.  Knapp  v.  Lee, 
3  Pick.  (Mass.)  452.  The  maker's 
telegram  to  the  indorsee  before  he  took 
the  note,  that  it  would  be  good  "  if 
the  consideration  for  which  it  was 
given  has  not  been  misrepresented. 
This  has  not  been  tested  yet,"  will  be 
sufficient  to  charge  the  indorsee  with 
knowledge  of  the  defense  of  false  rep- 
resentation on  the  part  of  the  payee. 
Studebaker  Mfg.  Co.  v.  Dickson,  70 
Mo.  272.  As  to  knowledge  of  inade- 
quacy of  consideration  see  Shirk  v. 
TSTeible,  156  Ind.  66,  59  N.  E.  281. 

80.  Maitland  v.  Citizens'  Nat. 
Bank,  40  Md.  542,  17  Am.  Eep.  620; 
Crampton  v.  Perkins,  65  Md.  22; 
Heard  v.  Shedden,  113  Ga.  162,  38  S. 
E.  387. 

81.  Knowledge  of  agent  is  that  of 
principal. —  Morris  v.  Georgia  Loan,  g. 
&  B.  Co.  (Ga.),  34  S.  E.  378,  46  L.  E. 
A.  506 ;  Henrv  v.  Sneed,  99  Mo.  407,  12 
S.  W.  fifi.^  17  N.  Y.  St.  Eep.  580.   See 
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also  Goodrich  v.  Buzzell,  40  Me.  500; 
Eickle  V.  Dow,  39  Mich.  91;  Livermore 
V.  Blood,  40  Mo.  48 ;  Sanders  v.  Wede- 
king,  47  Neb.  71,  66  N.  W.  18;  Knott 
V.  Tidyman,  86  Wis.  164,  56  N.  W. 
632.  But  the  principal  is  not  charge- 
able with  notice  of  equities  attached 
to  a  promissory  note  purchased  by 
him,  knowledge  of  which  was  acquired 
by  his  agent  while  acting  outside  the 
scope  of  his  authority.  Kauffman  v. 
Eobey,  60  Tex.  308,  48  Am.  Eep.  264. 

82.  In  re  Great  Western  Tel.  Co., 
Fed.  Cas.  No.  5,740,  5  Biss.  (TJi  S.) 
363;  Second  Nat.  Bank  v.  Weston,  161 
N.  Y.  520,  55  N.  E.  1080. 

83.  Murray  v.  Beekwith,  81  111.  43. 

The  indorsee  or  assignee  of  commer- 
cial paper  who  takes,  before  maturity, 
for  a  valuable  consideration,  without 
knowledge  of  any  defects,  and  in  good 
faith,  will  be  protected  against  the 
defenses  of  the  maker.  Suspicion  of 
defective  title,  or  the  knowledge  of 
circumstances  calculated  to  excite  sus- 
picion in  the  mind  of  a  prudent  man, 
or  gross  negligence  on  the  part  of  the 
assignee  at  the  time  of  the  transfer, 
will  not  defeat  his  title;  that  result 
can  only  be  produced  by  bad  faith  on 
his  part.  Comstoek  v.  Hannah,  76 
111.  531;  Matson  v.  Alley,  141  111.  284, 
31  N.  E.  419.  See  also  Tescher  v. 
Merea,  118  Ind.  586,  21  N.  E.  316. 

Suspicious  circumstances. —  In  the 
case  of  Citizens'  Bank  v.  Leonhart, 
126  Ind.  206.,  25  N.  E.  1099,  the  court 
said :  "  While  it  is  true  that  a  bank, 
or  other  person,  natural  or  artificial, 
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part  of  the  purchaser  of  a  negotiable  instrument  of  one  having  no 
authority  to  sell,  as  against  the  rightful  owner,  it  must  appear 
that  the  purchaser  knew  of  facts  which  would  lead  the  mind  to 
believe  that  the  seller  was  disposing  of  the  paper  without  lawful 
authority.®*  The  fact  that  a  purchaser  of  a  note  knew  that  the 
payee  was  engaged  in  the  selling  of  spirituous  liquors  is  not  suf- 
ficient to  put  the  purchaser  upon  inquiry  as  to  whether  the  note 
was  given  as  the  price  of  liquors  sold  by  the  dealer  contrary  to 
law.®*"  The  purchase  by  a  bank  at  a  large  discount  of  notes  of 
farmers  and  residents  in  the  vicinity  from  a  stranger  selling 
churns  throughout  the  county  is  chargeable  wiiii  notice  of  such 
facts  as  might  have  been  ascertained  upon  inquiry,  affecting  the 
validity  of  the  notes.** 

d.  Knowledge  that  person  negotiating  instrument  is  acting  in 
fiduciary  capacity. —  The  fact  tha^  the  instrument  on  its  face  is 
made  payable  to  a  person  in  his  fiduciary  capacity  is  notice  that 
the  payee  is  acting  in  such  capacity  and  that  he  can  only  give  title 
or  deal  with  such  instrument  for  the  benefit  of  the  person  whom 
he  represents.®^    Where  one  was  known  to  be  an  agent  for  the 


purchasing  commercial  paper,  tainted 
with  fraud,  is  bound  to  show  the  pay- 
ment of  a  valuable  consideration,  and 
to  rebut  notice  of  the  fraud,  such  pur- 
chaser is  Hot  called  upon  to  make  in- 
quiry of  the  maker  or  holder  as  to  the 
circumstances  under  which  the  paper 
is  executed,  unless  there  is  something 
about  the  paper  itself,  or  the  circum- 
stances under  which  it  is  presented,  to 
excite  the  suspicion  of  a  person  of 
common  prudence.  But  persons  deal- 
ing in  commercial  paper  are  expected 
to  use  reasonable  diligence  where  such 
paper  is  oifered  for  sale  under  circum- 
stances that  are  calculated  to  excite 
the  suspicion  of  a  reasonably  cautious 
person." 

84.  Trumblety  v.  O'Connor,  13  Daly 
(N.  Y.),  177. 

85.  Bottomley  v.  Goldsmith,  36 
Mich.  27. 

86.  Anten  v.   Gruner,   90  111.    300. 
As    to    purchase    of    notes    from 

strangers,  see  Smith  v.  Mechanics  & 
Traders'  Bank,  6  La.  Ann.  610;  Jen- 
nings V.  Todd,  108  Mo.  296,  24  S.  W. 
148,  40  Am.  St.  Rep.  373. 

In  New  York,  a,  leading  case  on  the 
duty  of  a  bank  purchasing  negotiable 
paper  from  an  entire  stranger  is  that 
of  Canajoharie  Nat.  Bank  v.  Diefen- 


dorf,  123  N.  Y.  191,  25  N.  E.  402,  Iff 
L.  E.  A.  676,  in  which  it  was  held 
that  negotiable  instruments  bought  by 
a  bank  cashier  cannot,  as  a  matter  of 
law,  be  said  to  have  been  purchased  in 
good  faith,  in  the  ordinary  course  of 
business,  so  as  to  cut  off  the  defense 
of  fraudulent  inception,  w'lere  it  ap- 
pears that  the  payee  procured  the 
notes  by  fraud  and  misrepresentation 
from  the  maker,  and  that  plaintiff, 
through  its  cashier,  purchased  the 
notes  of  the  payee,  a  perfect  stranger 
to  him,  at  an  illegal  rate  of  discount, 
payment  to  be  made  for  the  notes  in 
drafts;  the  payee  gave  the  cashier  no 
information  where  he  might  receive 
notice  of  protest,  or  as  to  his  pecu- 
niary circumstances,  and  no  such  in- 
formation was  required  of  him;  and 
also,  where  it  appears  that  the  cashier 
did  not  know  defendant's  handwrit- 
ing and  made  Uo  inquiries  of  any  one 
in  regard  thereto. 

87.  Thurber  v.  Cecil  Nat.  Bank,  52 
Fed.  513;  Payne  v.  Flournoy,  29  Ark. 
500;  McMasters  v.  Dunbar,  2  La. 
Ann.  577;  Third  Nat.  Bank  v.  Lange, 
51  Md.  138,  34  Am.  Rep.  304;  Turner 
V.  Hoyle,  95  Mo.  337,  8  S.  W.  157; 
Bay  V.  Coddington,  5  Johns.  Ch. 
(N.  Y.)  54,  9  Am.  Dec.  268;  Gale  v. 
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negotiation  of  his  principal's  draft,  and  he  negotiates  the  draft  to 
a  third  person  in  payment  of  the  agent's  debt,  such  person  will 
acquire  no  title  to  the  instrument,  however  honest  his  intention 
may  have  been.^®  If  a  corporation  authorizes  its  officers  to  exe- 
cute and  indorse  negotiable  instruments,  one  who,  before  maturity 
and  for  value,  acquires  such  an  instrument,  is  not  put  upon  in- 
quiry as  to  the  purpose  for  which  it  was  given,  and  as  to  whether 
or  not  such  officers  had  exceeded  their  authority.*®  A  holder  for 
value  of  a  note  given  by  a  firm  to  one  of  its  members,  is  a  holder 
in  due  course.®"  And  where  a  note  is  made  by  a  member  of  a  firm 
to  his  own  order  and  is  indorsed  by  the  firm,  it  is  not  notice  that  it 
was  for  the  maker's  accommodation,  although  such  indorsement 
was  made  by  the  member  benefited.®^ 

e.  Suspicious  circumstances  and  gross  negligence. —  Suspicious 
circumstances  axe  not,  in  themselves,  sufficient  to  constitute  one 
who  takes  an  assignment  of  commercial  paper  before  maturity, 
paying  value  therefor,  a  purchaser  in  bad  faith ;  nor  is  it  enough 
that  he  neglected  to  make  the  inquiry  which,  under  the  circum- 
stances, a  prudent  man  would,  or  ought  to,  have  made.  In  order 
that  the  holder's  title  may  be  destroyed,  it  must  be  showa  that  ha 

Wells,  12  Barb.   fN.  Y.)   84;  Fellows  12  N.  E.  476;  Hapgood  v.  Watson,  65 

V.  Longyor,  91  N.  Y.  331;  Alexander  Me.  510. 

V.  Alderson.  66  Tenn.  403.  91.  Indorsement  by  member  of  firm. 

88.  Dowden  v.  Cryder,  55  N.  J.  L.  — Redlon  v.   Ohurchill,   73   Me.    146, 
329,   26   Atl.   941;    Weeks  v.    Fox,   3  40  Am.  Rep.  345;   Bueltner  v.  Stem- 
Thomp.  &  C.   (N.  Y.)    354;   Petrie  v.  breeker,  91  Iowa,  588,  60  N.  W.  177. 
Williams,   68   Huti    (N.   Y.),   589,   23       In  an  action  by  a  bank  against  a 
N.  Y.  Supp.  237.  firm,  upon  its  indorsement  of  a  note 

The  words  "Agent,  Glass  Buildings,"  given  by  one  of  its  members  to  pay 

added  to  the  signature  of  a  check,  are  his  individual  debt,   which   note   was 

enough  to  put  one  who  receives  it  in  indorsed  by  him  for  himself  and  the 

payment  of  a  debt  on  inquiry  as  to  his  defendant   firm,    without   the   latter's 

authority   to   use   the   fund   for   such  knowledge,    the    fact    that    the    bank 

payment.    Gerrard  v.  McOormiek,  130  purchased  the  note  instead  of  discoun1> 

N.  Y.  261,  29  N.  E.  115,  14  L.  E.  A.  ing  it  does  not  avail  the  defendants. 

234.  Atlantic    State    Bank    v.    Savery,    82 

89.  Wilson  v.  Metropolitan  R.  Co.,  N.  Y.  291.  But  if  the  bank  knew,  or 
120  N.  Y.  145,  24  N.  E.  384;  Marine  had  reason  to  know,  that  the  partner- 
Bank  V.  Clements,  31  N.  Y.  33;  Scott  ship  name  was  used  without  author- 
V.  Johnson,  5  Bosw.  (N.  Y.)  213;  ity,  the  bank  Is  not  a  bona  fide  holder 
American  Exchange  Nat.  Bank  v.  Ore-  of  the  note  disccSunted  by  it.  Spald- 
gon  Pottery  Co.,  55  Fed.  265;  Wormer  ing  v.  Kelly,  43  Hun  (N.  Y.),  361; 
V.  Agricultural  Works,  50  Iowa,  262;  National  Bank  v.  Underbill,  21  Hun 
Merchants'  Nat.  Bank  v.  Citizens'  Gas  (N.  Y.),  178.  And  see  also  Austin  v. 
Light  Co.,  159  Mass.  505,  34  N.  E.  183,  Vandermark,  4  Hun  (N.  Y.),  259; 
38  Am.  St.  Rep.  453;  Hiawatha  Iron  Bank  of  St.  Albans  v.  Gilliland,  23 
Co.  V.  John  Strange  Paper  Co.,  106  Wend.  (N.  Y.)  324;  Lucker  v.  Iba, 
Wis.  Ill,  81  N.  W.  1034.  54  App.  Div.    (N.  Y.)    566,  66  N.  Y. 

90.  Thompson  v.  Low,  111  Ind.  272,  Supp.  1019. 
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did  not  take  the  instrument  in  good  faith.®^  Judge  Porter,  of  the 
New  York  Court  of  Appeals,  in  a  leading  New  York  case,  said : 
"  One  who  purchases  commercial  paper  for  full  value  before  ma- 
turity, without  notice  of  any  equities  between  the  original  parties, 
or  of  any  defect  of  title,  is  to  be  deemed  a  boTM  fide  holder.  He 
is  not  bound  at  his  peril  to  be  upon  the  alert  for  circumstanices 
which  might  possibly  excite  the  suspicion  of  wary  vigilance.  He 
does  not  owe  to  the  party  who  puts  negotiable  paper  afloat  the  duty 
of  active  inquiry  to  avert  the  imputation  of  bad  faith.  The  rights 
of  the  holder  are  to  be  determined  by  the  simple  test  of  honesty 
and  good  faith,  and  not  by  a  speculative  issue  as  to  his  diligence 
or  negligence."  ^*     The  rule  requires  proof  direct  or  by  circum- 


92.  Lack  of  good  faith  must  be 
shown. — In  the  United  States  courts, 
the  weight  of  authority,  since  the  case 
of  Swift  V.  Tyson,  16  Pet.  (U.  S.)  1, 
has  been  that  one  who  takes  an  as- 
signment of  commercial  paper  before 
maturity,  paying  value,  without  no- 
tice of  infirmities  in  the  title  or  con- 
sideration, is  deemed  a  good  faith  pur- 
chaser, and  that  to  deprive  him  of 
that  character,  it  is  not  enough  that 
he  neglected  to  make  inquiry,  which 
under  the  circumstances  a  prudent 
man  would  or  ought  to  have  made. 
See  also  Swift  v.  Smith,  102  U.  S. 
442;  Hotchkiss  v.  National  Banks,  21 
Wall.  (U.  S.)  354,  22  L.  Ed.  645; 
Atlas  Nat.  Bank  v.  Holm,  71  Fed.  489, 
19  C.  C.  A.  94;  Clark  v.  Evans,  66 
Fed.  263,  13  C.  C.  A.  433. 

In  the  several  States  the  leading 
cases  favori'ng  the  principle  in  the  text 
are: 

Colorado. —  Merchants'  Bank  v.  Mc- 
Clellan,  9  Colo.  608,  13  Pac.  723. 

Georgia. —  Montgomery  v.  Hunt,  93 
Ga.  438,  21  S.  E.  59. 

Iowa. —  Lane  v.  Evans,  49  Iowa, 
156;  Lake  v.  Reed,  29  Iowa.  258,  4 
Am.  Rep.  209. 

Kentucky.  —  Montgomery  v.  Citi- 
zens' Nat.  Bank,  16  Ky.  L.  Rep.  445. 

Maine. —  Farrell  v.  Lovett,  68  Me. 
326,  28  Am.  Rep.  59. 

Maryland.  —  Williams  v.  Hunting- 
ton, 68  Md.  590,  13  Atl.  336,  6  Am. 
St.  Rep.  477;  Citizens'  Nat.  Bank  v. 
Hooper,  47  Md.  88. 

Massachusetts. —  Smith  v.  Living- 
ston, 111  Mass.  342. 

Michigan. —  Helms  v.  Douglas,  81 
Mich.  442,  45  N.  W.  1009;   Davis  v. 


Seeley,  71  Mich.  209,  38  N.  W. 
901. 

Minnesota.  —  Gale  v.  Birmingham, 
64  Minn.  555,  67  N.  W.  659;  Tourte- 
lot  V.  Reed,  62  Minn.  384,  64  N.  W. 
928. 

Missouri.  —  Jennings  v.  Todd,  118 
Mo.  296,  24  S.  W.  148,  40  Am.  St. 
Rep.  373. 

New  Jersey. —  Hamilton  v.  Vought, 
34  N.  J.  L.  187;  National  Bank  of 
the  Republic  v.  Young,  41  N.  J.  Eq. 
531,  7  Atl.  488. 

Ohio. —  Kitchen  v.  Loudenback,  48 
Ohio  St.  177,  26  N.  E.  979. 

Oregon.  —  Bowman  v.  Metzger,  27 
Ore.  23,  39  Pac.  3. 

Pennsylvania.  —  Second  Nat.  Bank 
V.  Morgan,  165  Pa.  St.  199,  30  Atl. 
957,  44  Am.  St.  Rep.  652. 

93.  Megee  v.  Badger,  34  N.  Y.  247. 
See  also  Cheever  v.  Pittsburg,  etc.,  R. 
Co.,   150  N.  Y.  60,  66,  44  N.  E.  701. 

Actual  notice,  or  circumstances 
showing  bad  faith. —  In  the  case  of 
American  Exchange  Nat.  Bank  v.  New 
York  Belting,  etc.,  Co.,  148  N.  Y.  698, 
43  N.  E.  168,  it  was  held  that, 
where  it  is  sought  to  defeat  the 
right  of  the  holder  of  negotiable 
paper,  before  maturity,  to  recover 
against  the  maker,  it  is  essential 
that  actual  notice  be  proved  of  the  de- 
fect in  title,  or  that  circumstances  be 
shown  evidencing  bad  faith  in  the 
holder,  and  creating  reasonable 
grounds  for  suspecting  his  conduct 
in  the  transaction.  'The  mere  fact 
that  the  holder  for  value  of  a  promis- 
sory note  made  by  a  third  party  re- 
ceives it  from  a  person  engaged  in 
the  note  brokerage  business  as  collat- 
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stances  that  the  holder  had  notice  of  the  defects  or  equities ;  and 
the  plaintiff  in  an  action  cannot  be  charged  with  such  notice  by- 
reason  of.  any  want  of  diligence  on  his  part  in  ascertaining  the 
fact  of  fraud  or  want  of  consideration,  even  when  he  is  in  a  situa- 
tion where  such  facts  could  be  ascertained  by  inquiry.®*  While 
gross  negligence  on  the  part  of  the  holder  of  a  negotiable  instru- 
ment in  inquiring  as  to  suspicious  facts  and  circumstances  may  be 
evidence  of  mala  fides,  it  is  not  equivalent  thereto,  nor  without 
further  evidence  will  it  defeat  his  title.®^  It  has  been  said  that : 
"  Every  one  must  conduct  himself  honestly  in  respect  to  the  ante- 
cedent parties,  when  he  takes  negotiable  paper,  in  order  to  acquire 
a  title  which  will  protect  him  against  prior  equities.  While  he  is 
not  obliged  to  make  inquiries,  he  must  not  willfully  shut  his  eyes 
to  the  means  of  knowledge  which  he  knows  are  at  hand,  for  the 
reason  that  such  conduct,  whether  equivalent  to  notice  or  not, 
would  be  plenary  evidence  of  bad  faith."  ^ 

f.  Notice  before  full  amount  paidj  statutory  provision. —  The 
Negotiable  Instruments  Law  provides  that :  "  Where  the  trana- 
"  f eree  receives  notice  of  any  infirmity  in  the  instrument  or  defect 
"  in  the  title  of  the  person  negotiating  the  same  before  he  has  paid 
"  the  full  amount  agreed  to  be  paid  therefor,  he  will  be  deemed  a 

eral  security  for  a  loan  to  such  broker  or  gross  negligence  on  the  part  of  the 

is  not  sufficient  to  raise  a   doubt  as  taker,  at  the  time  of  the  transfer,  will 

to  the  authority  of  the  broker  to  so  not  defeat  his  title.     That  result  can 

deal    with  the   note.      See   also    Vos-  be  produced  only  by  bad  faith  on  his 

burgh  V.  Diefendorf,  119  N.  Y.  357,  23  part."     See  also   Swift  v.  Tyson,   102 

N.  E.  801;  Canajoharie  Bank  v.  Dief-  U.  S.  442,  26  L.   Ed.  193;    Comstock 

endorf,  123  N.  Y.  191,  25  N.  E.  402,  v.   Hannah,   7«   111.   530;    Shreeves  v. 

10  L.  R.  A.   676;   Second  Nat.  Bank  Allen,  79  111.  553;  Merritt  v.  Boyden, 

V.  Weston,   161  N.  Y.  520,   55  N.  E.  191  111.  136,  60  N.  E.  907 ;  Morehead  v. 

1080.  Gilmore,  77  Pa.  St.  118,  18  Am.  Rep. 

94.  Lake  v.  Reed,  29  Iowa,  258,  4  435;  Buchanan  v.  Wren,  10  Tex.  Civ. 
Am.  Rep.  209;  Richardson  v.  Monroe,  App.  560,  30  S.  W.  1077. 

85  Iowa,  359,  52  N.  W.  339;   Cok  v.  Suspicion  of  defect  of  title;  knowl- 

Wermau,    51    Iowa,    564,    2    N.    W.  edge  of  circumstances  which  would  ex- 

'386.  cite  such  suspicion  in  the  mind  of  a 

95.  Goodman  v.  Harvey,  4  Ad.  &  El.  prudent  man;  disregard  of  means  of 
(Eng.)    870.  information,  an  examination  of  which 

Gross    negligence    not    sufficient. —  would   disclose   such   defect;    in  fine, 

In    the     case    of    Murray    v.    Lard-  gross   negligence   at   the  time   of   the 

ner,    2   Wall.     (U.     S.)     110,    17    L.  purchase    will   Hot    alone    defeat    the 

Ed.  857,  the  court  said :     "  The  party  purchaser's  title.     It  is  evidence,  but 

who    takes    a    note    before    due    for  not  conclusive,  of  bad  faith,  and  that 

a     valuable     consideration,     without  must  be  established  by  one  seeking  to 

knowledge    of    any     defect    of     title  impeach  such  title.    Seybel  v.  National 

and  in  good  faith,  holds  it  by  a  title  Currency  Bank,  54  N.  Y.  288. 

valid  against  all  the  world.     Suspic-  96.  Goodman  v.  Simonds,  20  How. 

ion  of  defect  of  title  or  knowledge  of  (U.  S.)   343,  15  L.  Ed.  934;   Spero  v. 

circumstances  which  would  excite  sus-  Holoschutz,  36  Misc.   (N.  Y.)  764,  74 

picion  in  the  mind  of  a  prudent  man,  N.  Y.  Supp.  852. 
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"  holder  in  due  course  only  to  the  extent  of  the  amount  thereto- 
"  fore  paid  by  him."  ^  This  provision  seems  to  be  declaratory  of 
the  general  rule.** 

§  76.  When  title  defective. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  The  title  of  a  person  who  negotiates  an  instrument 
"  is  defective  within  the  meaning  of  this  act,  when  he  obtained 
"the  instrument,  or  any  signature  thereto,  by  fraud,  duress,  or 
"  force  and  fear,  or  other  unlawful  means,  or  for  an  illegal  con- 
"  sideration,  or  when  he  negotiates  it  in  breach  of  faith,  or  under 
"  such  circumstances  as  amounts  to  a  fraud."  ®*  This  section  is 
identical  with  a  provision  of  the  English  Bills  of  Exchange  Act.* 
As  Judge  Chalmers  observes,  the  list  of  defects  in  title  contained 
in  such  section  may  not  be  exhaustive.^ 

b.  Fraud  and  duress. —  Fraud  vitiates  every  contract,  and  as 
between  the  immediate  parties  to  a  negotiable  instrument,  and  as 
against  every  other  person  who  has  notice  thereof,  fraud  is  a  valid 
defense  in  an  action  thereon.^    It  is  not  our  purpose  to  discuss  at 


97.  Neg.  Inst.  L.  (N.  Y.),  §  93. 
For  same  section  in  statutes  of  other 
States  see  Appendix. 

98.  Notice  before  full  amount  paid. 
—  In  the  ease  of  Dressen  v.  Mis- 
souri, etc.,  E.  Const.  Co.,  93  U.  S.  92, 
it  was  held  that  a  bona  fide  holder  of 
negotiable  paper,  purchased  before  its 
maturity,  upon  an  unexecuted  eon- 
tract,  on  which  part  pajTnent  only 
had  been  made,  when  he  received  no- 
tice of  fraud  and  a  prohibition  to 
make  further  payments,  is  protected 
only  to  the  amount  paid,  before  the 
receipt  of  such  notice. 

In  the  case  of  Crandell  v.  Vickery, 
45  Barb.  (N.  Y.)  156,  H.  obtained  the 
indorsement  of  Vickery  of  the  former's 
notes  by  false  and  fraudulent  repre- 
sentations. These  notes  were  trans- 
ferred to  plaintiff,  without  notice  or 
knowledge  of  the  fraud,  he  giving  to 
H.  several  checks  for  the  amount,  upon 
the  understanding  that  they  were  not 
to  be  presented  for  payment,  but  when 
the  money  was  wanted  he  was  to  give 
new  checks  as  needed.  Before  giving 
the  new  checks  plaintiff  was  informed 
of  the  fraud,  and  requested  not  to 
make  payment  or  to  give  his  checks. 
He  did,  however,  give  his  new  checks 
according  to   the  original  agreement. 


and  brought  suit  upon  the  notes 
against  Vickery,  the  indorser.  It  was 
held  that  he  was  not  a  iona  fide 
holder  for  the  reason  that  the  trans- 
action was  executory,  when  he  received 
notice  of  the  fraud;  that  he  had  then 
parted  with  no  value;  that  the  real 
obligations  were  given  afterward,  and 
under  circumstances  that  afforded  no 
protection. 

99.  Neg.  Inst.  L.  (N.  Y.),  §  94. 
For  same  section  in  statutes  of  other 
States  see  Appendix. 

1.  English  Bills  of  Exchange  Act, 
1882,  §29(2). 

2.  Chalmers  on  Bills  of  Exchange 
(5th  ed.),  p.  92. 

3.  Fraud  avoids  a  negotiable  instru- 
ment and  defeats  recovery  thereon. 
See: 

Alabama. —  Wyatt  v.  Ayres,  2  Port. 
157. 

Calif orma. —  Domingo  v.  Getman,  9 
Cal.  97. 

Colorado. —  Buno  v.  Gabriel,  2  Colo. 
App.  295,  30  Pac.  260. 

Oonnectiout. —  Shepard  v.  Hall,  1 
Conn.  329. 

Georgia. —  Janes  v.  Mercer  Univer- 
sity, 17  Ga.  515. 

Illinois. —  Hodson  v.  Eugene  Glass 
Co.,  156  111.  397,  40  N.  E.  971;  Edle- 
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length  the  general  principles  involved  in  the  issue  of  fraud  as  a 
defense  in  an  action  on  a  n^otiable  instrument;  it  would  be  be- 
yond the  scope  of  our  work  to  characterize  the  fraud  which  will 
vitiate  and  avoid  such  an  instrument.  Beference  is  made  to  works 
on  Contracts,  or  Fraud  and  Mistake  for  a  more  detailed  discus- 
sion of  such  principles.  A  holder  in  due  course  is  protected  against 
the  defense  of  fraud ;  being  a  purchaser  for  value,  before  maturity, 
and  without  notice  of  the  fraud,  he  takes  the  instrument  freed  of 
all  defenses  and  equities  between  the  original  parties.*    There  is 


man  v.  Byers,  75  111.  367;  Wilson  v. 
Miller,  72  111.  616;  Homes  v.  Hale,  71 
111.  552. 

Indiana. —  Palmer  v.  Poor,  121  Ind. 
135,  22  N.  E.  984,  6  L.  R.  A.  469; 
New  V.  Walker,  108  Ind.  365;  Eichel- 
berger  v.  Old  Nat.  Bank,  103  Ind.  401 ; 
Scotten  V.  Randolph,  96  Ind.  581; 
Overshiner  v.  Wisehart,  59  Ind.  135; 
Schofield  V.  Holland,  37  Ind.  220. 

Iowa. — Sullivan  v.  Collins,  18  Iowa, 
228. 

Kentucky. —  Coleman  v.  McKinney, 
3  J.  J.  Marsh.  246;  Wood  v.  Waters, 
1  Litt.  176,  13  Am.  Dec.  228. 

Minnesota. —  Second  Nat.  Bank  v. 
Howe,  40  Minn.  390,  42  N.  W.  200, 
12.  Am.  St.  Rep.  744. 

Missouri. — Carter  v.  MeClintock,  29 
Mo.  464;  Stephens  v.  Spiers,  25  Mo. 
386;  City  Bank  of  Columbus  v.  Phil- 
lips, 22  Mo.  85,  64  Am.  Dec.  254. 

New  Hampshire. — Goodwin  v. 
Home,  60  N.  H.  485. 

New  York. —  Briggs  v.  Merrill,  58 
Barb.  389;  Barber  v.  Kerr,  3  Barb. 
149;  Whitney  v.  Snyder,  2  Lans.  477; 
Matson  v.  Blossom,  31  N.  Y.  St.  Rep. 
228,  9  N.  Y.  Supp.  225. 

Pennsylvania. —  Moore  v.  Hershey, 
90  Pa.   St.    196. 

Fraud  which  does  not  injure  the 
promisor  is  not  suffipient  to  invalidate 
a  promissory  note.  Anstell  v.  Rice, 
5  Ga.  472.  And  fraudulent  represen- 
tations which  do  not  appear  to  have 
been  acted  upon  by  the  defendant  con- 
stitute no  ground  of  defense.  Janes 
v.  Mercer  University,  17  Ga.  515. 

4.  Effect  of  fraud  on  holders  in  due 
course. —  In  the  case  of  Goodman  v. 
Simonds,  20  How.  (U.  S.)  343,  364, 
Justice  Clifford  said:  "A  well-de- 
fined and  correct  exposition  of  the 
rights  of  a  iona  fide  holder  of  a  nego- 
tiable instrument  was  given  by  this 


court  in  Swift  v.  Tyson,  16  Pet.(U.  S.) 
1,  as  long  ago  as  1842;  and  we  adopt 
that  exposition  relative  to  the  point 
under  consideration  on  the  present  oc- 
casion, as  one  accurately  defining  the 
nature  and  character  of  the  title  to 
those  instruments  which  such  holder 
acquires  when  they  are  transferred  to 
him  for  a  valuable  consideration. 
This  court  then  said,  and  we  now  re- 
peat, that  a  hona  fide  holder  of  a 
negotiable  instrument  for  a  valuable 
consideration,  without  notice  of  facts 
which  impeach  its  validity  between 
the  antecedent  parties,  if  he  takes  it 
under  an  indorsement  made  before  the 
same  became  due,  holds  the  title  un- 
affected by  these  facts,  and  may  re- 
cover thereon,  although,  as  between 
the  antecedent  parties,  the  transaction 
may  be  without  any  legal  validity. 
*  *  *  Such  being  the  well-settled 
law  of  this  court,  it  would  seem  to 
follow  as  a  necessary  consequence, 
from  the  proposition  as  stated,  that 
if  a  bill  of  exchange  indorsed  in  blank, 
so  as  to  be  transferable  by  delivery, 
be  misappropriated  by  one  to  whom  it 
was  intrusted,  or  even  if  it  be  lost  or 
stolen,  and  afterward  negotiated  to 
one  having  no  knowledge  of  these 
facts,  for  a  valuable  consideration, 
and  in  the  usual  course  of  business, 
his  title  would  be  good,  and  he  would 
be  entitled  to  recover  the  amount.  The 
law  was  thus  framed  and  has  been  so 
administered,  in  order  to  encourage 
the  free  circulation  of  negotiable  paper 
by  giving  confidence  and  security  to 
those  who  receive  it  for  value;  and 
this  principle  is  so  comprehensive  in 
respect  to  bills  of  exchange  and  prom- 
issory notes  which  pass  by  delivery, 
that  the  title  and  possession  are  con- 
sidered as  one  and  inseparable,  and  in 
the   absence   of   any   explanation  the 
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an  apparent  exception  to  this  general  principle  wliere  the  signa- 
ture of  a  party  is  secured  to  an  instrumeait  under  fraudulent 
representations  as  to  its  character ;  in  many  States,  by  virtue  of  a 
statutory  provision®  or  the  decisions  of  the  courts,  instruments 

law  presumes  that  a  party  in  posses-  Wew  Jersey. —  Second  Nat.  Bank  v.. 

sion  holds  the  instrument  for  value,  Hewitt,  59  N.  J.  L.  57,  34  Atl.  988; 

until  the  contrary  is  made  to  appear,  Holcomb  v.  Wyckoff,  35  N.  J.  L.  35, 

and  the  burden  of  proof  is  upon  the  10  Am.  Eep.  219. 

party     attempting    to     impeach    the  New  York. —  Chapman  v.  Hose,  56 

title."  N.   Y.   137,   15   Am.  Eep.   401;    First 

Other   cases  holding   that  fraud  in  Nat.     Bank    v.     American     Exchange 

the  inception  of  a  note  is  not  avail-  Bank,  170  N.  Y.  88,  62  N.  E.  1089; 

able  as  a  defense  against  a  holder  in  Ketchum  v.  Govin,  35  Misc.  Rep.  375, 

due  course  are:  71  N.  Y.  Supp.  991;  Sanford  v.  -J^oas, 

Aiobamo.— Alabama   Nat.   Bank  v.  45  N.  Y.  St.  Rep.  710,  18  N.  Y.  Supp> 

Halsey,  W^  Ala.   196,  19  South.  522.  673;  Watson  v.  Blossom,  18  N.  Y.  St. 

California. —  McMahon    v.    Thomas,  Rep.  726,  4  N.  Y.  Supp.  489;  McDon- 

39  Pac.  783.  aid  v.  Johnson,  46  N.  Y.  St.  Eep.  838, 

Connecticut. —  Humphrey   v.    Clark,  19   N.   Y.   Supp.   443;    Shaw  v..  Out- 

27  Conn.  381 ;  Von  Windlisch  v.  Klaus,  water,   77   Hun,   87,   28   N.   Y.   Supp. 

46  Conn.  433.  312;    Callahan   v.    Bancroft,  28  Hun, 

Georgia. —  Walters  v.   Palmers,  110  584,  affd.  in  95  N.  Y.  653;   Springer 

Ga.   776,   36   S.   E.   79;   Highsmith  v.  v.   Dwyer,   58  Barb.   189;    Stewart  v. 

Martin,  99  Ga.  92,  24  S.  E.  865.  Small,  2  Barb.  559;   Hart  v.  Palmer, 

Illinois.  —  Exchange    Nat.    Bank   v.  12  Wend.  523. 

Plate,  69  111.  App.  489;   Gehlbach  v.  Ohio. —  Gano    v.    Samuel,    14   Ohio, 

Carlinville    Nat.    Bank,    83    111.    App.  592. 

129;    Woodworth  v.  Huntoon,  40  111.  Pennsylvania. —  Gillespie  v.  Rogers, 

131,  89  Am.  Dec.  340.  184  Pa.  St.  488,  39  Atl.  290;   Second 

Indiana. —  Palmer  v.  Poor,  121  Ind.  Nat.    Bank   v.    Morgan,    165   Pa.    St. 

135,  22   N.   E.   984,   6  L.   R.    A.   469;  199,  30  Atl.  957,  44  Am.  St.  Rep.  652; 

Woolen  V.  Uhlrieh,  64  Ind.  120;  Noll  Hoats  v.  Aschbaeh,  160  Pa.  St.  6,  28 

V.   Smith,  64  Ind.  511,   31   Am.   Eep.  Atl.  437. 

131.  Wisconsin.  —  Andrews   v.    Hart,   17 

Iowa. — Hawkins  v.  Wilson,  71  Iowa,  Wis.  297. 

761,  32  N.  W.  416;   Fayette  County  5.  Statute    rendering    void    instru- 

Sav.  Bank  v.  Steffes,  54  Iowa,  214,  6  ment  where  signature  was  procured  by 

N.  W.  267.  fraud. —  In  Illinois  it  is  provided  by 

Kentucky. —  David     v.     Merchants'  statute  that  an  instrument,  the  execu- 

Nat.  Bank,  45  S.  W.  878;  Bement  v.  tion  of  which  was  procured  by  fraud 

McClaren,  1  B.  Mon.  296.  or  circumvention,  is  void  even  in  the 

Maine. —  Farrell  v.   Lovett,   68   Me.  hands    of    an    innocent    assignee    for 

326,  28  Am.  Rep.  59;  Wait  v.  Chand-  value  before  maturity.     See  Austen  v. 

ler,  63  Me.  257.  Gruner,  90  111.  300;  Hubbard  v.  Ran- 

Maryland. — Davis       v.       Building  kin,   71   111.    129.     But   in   Homes  v. 

Union,  32  Md.  285.  Hale,  71  111.  552,  it  was  held  that  the 

Massachusetts. —  Robertson  v.  Cole-  exercise  of  due  diligence  and  attention 

man,  141  Mass.  231,  4  N.  E.  619,  55  on  the  part  of  the  signer  of  negotiable 

Am.   Eep.  471 ;    Smith  v.   Livingston,  paper  is  a  necessary  element  in  a  de- 

111  Mass.  342;   Prouty  v.  Eoberts,  6  fense  that  its  execution  was  obtained 

Cush.  19,  52  Am.  Dee.  761.  by  fraud  and  circumvention,  when  such 

Michigan.  —  First     Nat.     Bank     v.  defense  is  set  up  against  an  innocent 
Houseknecht,  121  Mich.  313,  80  N.  W.  assignee  before  maturity. 
13;  Cristy  v.  Campau,  107  Mich.  172,  And   in   Wisconsin,   in   the   section 
65    N.    W.    12;    First   Nat.    Bank   v.  corresponding  to  the  one  under  con- 
Deal,  55  Mich.  592,  22  N.  W.  53.  sideration     (Neg.    Inst.    L.    [N.    Y.], 

Minnesota. —  Eosemond   v.   Graham,  §  94),  the  following  sentence  was  in- 

54  Minn.   323,  56  N.  W.  38,  40  Am.  serted:     "And  the  title  of  such  person 

St.  Rep.  336.  is  absolutely  void  when  such  instru- 
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so  executed  have  been  held  to  be  void  even  in  the  hands  of  a  bona 
fide  holder.®  But  the  weight  of  authority  in  most  of  the  States  is 
clearly  opposed  to  this  doctrine  in  its  fullest  extent;  the  general 
rule  is  that  false  representations  as  to  the  chajacter  or  contents 
of  an  instrument,  which  is  afterward  transferred  in  due  course  as 
a  negotiable  instrument,  will  afford  no  defense  to  the  maker  as 
against  a  holder  in  due  course  unless  it  appear  that  such  maker 
was  unable  to  read,  or  blind,  or  otherwise  so  physically  incapaci- 
tated that  he  could  not  read  and  the  instrument  was  falsely  read 
to  him.''     This  rule  is  based  upon  the  negligence  of  the  person 

ment  or  signature  was  so  procured  Bish,  44  Ind.  70;  Soper  v.  Peck,  51 
from  a  person  who  did  not  know  the  Mich.  563,  17  N.  W.  57;  Gibbs  v. 
nature  of  the  instrument  and  could  Linabury,  22  Mich.  479;  Butler  v. 
not  have  attained  such  knowledge  by  Cams,  37  Wis.  61;  Bowers  v.  Thomas, 
the  use  of  ordinary  care."  See  Acts  62  Wis.  480,  22  N.  W.  710.  But  in 
of  1899,  chap.  356.  This  seems  to  be  some  of  these  cases  the  absence  of  neg- 
deelaratory  of  the  law  as  it  existed  in  ligence  was  deemed  a  controlling  fac- 
that  State,  and  was  probably  inserted  tor.  As  in  the  ease  of  Green  v.  Wil- 
so  that  no  change  in  this  respect  kie,  98  Iowa,  74,  66,  N.  W.  1046,  it 
should  be  made  in  existing  rules.  See  was  held  that  a  par^y  who  is  ignorant 
Butler  V.  Cams,  37  Wis.  61;  Kellogg  of  the  contents  of/ a  written  instru- 
V.  Steiner,  29  Wis.  626;  Walker  v.  ment  from  inability  to  read,  who 
Ebert,  29  Wis.  194.  As  to  use  of  signs  it  without  intent  to  do  so,  and 
ordinary  care,  see  Keller  v.  Schmidt,  is  chargeable  with  no  negligence  in 
104  Wis.  596,  80  N.  W.  935.  Hot  ascertaining  its  character,  is  not 

6.  Fraud  in  procuring  instrument  to   bound  by  it  in  the  hands  of  a  bona  fide 
be  executed. —  In  the  case  of  Cline  v.   purchaser. 

Guthrie,  42  Ind.  227,  it  was  held  that,  7.  When  misrepresentation  as  to 
where  the  maker  of  a  promissory  note  character  of  instrument  not  effectual 
payable  at  a  bank  was  induced  by  as  defense. —  In  the  case  of  Chapman 
fraud  and  circumvention  of  the  payee  v.  Rose,  56  N.  Y.  137,  it  appeared  that 
to  sign  his  name  thereto,  when  he  the  signature  of  the  defendant  to  a 
honestly  supposed  and  believed  he  was  promissory  note  was  procured  by  the 
writing  his  name  on  a  blank  piece  of  false  representation  that  the  instru- 
paper,  to  enable  the  payee  to  see  how  ment  was  for  the  delivery  of  a 
his  name  was  spelled  or  written,  and  hay  fork  and  two  grappling  pul- 
such  payee,  before  its  maturity  and  leys.  It  also  appeared  that  there 
for  value,  assigned  it  to  a  bona  fide  was  no  physical  obstacle  to  the 
purchaser,  such  facts,  pleaded  in  an  defendant's  reading  the  paper  before 
answer,  constitute  a  complete  defense  he  signed  it.  It  was  held  that  where 
to  an  action  upon  the  note  of  the  as-  one  having  the  opportunity  and  the 
signee;  and  the  court  said:  "It  is  power  to  ascertain  with  certainty  the 
well  settled  by  authority  and  on  prin-  exact  obligation  he  is  assuming,  yet 
oiple  that  the  party  whose  signature  chooses  to  rely  upon  the  statements 
is  obtained  by  fraud  as  to  the  char-  of  the  person  with  whom  he  is  deal- 
aeter  of  the  paper  itself,  who  is  igno-  ing,  and  executes  a  negotiable  instru- 
rant  of  such  character,  and  has  no  ment  without  reading  or  examination, 
intention  of  signing  it,  and  who  is  as  against  a  bona  fide  holder  for  value, 
guilty  of  no  negligence  in  affixing  his  he  is  bound  by  his  act,  and  is  estopped 
signature,  or  in  not  ascertaining  the  from  claiming  that  he  intended  to 
character  of  the  instrument,  is  no  sign  an  entirely  different  obligation, 
more  bound  by  it  than  if  it  were  a  and  that  the  statements  upon  which 
total  forgery,  the  signature  included."  he  relied  were  false;  to  avoid  liabil- 
See  also  Lindley  v.  Hofman,  22  Ind.  ity  he  must  show  that  he  was  guilty 
App.  237,  53  N.  E.  471;  Detwiler  v.   of  no  laches  or  negligence  in  signing. 
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imposed  upon.  If  a  person,  can  read  or  has  means  at  his  com- 
mand whereby  he  can  ascertain  the  contents  and  the  character  of 
the  instrument  to  which  he  attaches  his  signature,  he  is  guilty  of 
negligence  if  he  fails  to  satisfy  himself  as  to  the  obligation  which 
he  thus  assumes,  and  will  not,  however  great  the  fraud  practiced 
upon  him,  be  permitted  to  impeach  the  title  of  un  innocent  holder 
for  value.* 

Ordinarily  duress  is  a  good  defense  in  an  action  on  a  negotiable 
instrument  but  not  as  against  a  bona  fide  holder  for  value  ;*  there 
are  cases,  however,  which  maintain  that  a  note  executed  under 
duress  practiced  upon  the  maker  avoids  the  note  even  as  against 
a  bona  fide  holder  for  value. ^^ 


See  also  Page  v.  Kreky,  137  N.  Y.  307, 
33  N.  E.  311,  21  L.  R.  A.  404;  Carey 
V.  Miller,  25  Hun  (N.  Y.),  28;  Shirts 
V.  Overjohn,  60  Mo.  305;  Citizens' 
Nat.  Bank  v.  Smith,  55  N.  H.  593; 
Baldwin  v.  Barrows,  86  Ind.  3.51; 
Boynton  v.  MeDaniel,  97  Ga.  400,  23 
S.  E.  824. 

Inability  to  read. —  In  the  case  of 
National  Exchange  Bank  v.  Veneman, 
43  Hun  (N.  Y.),  241,  it  appeared  that 
neither  the  defendant  nor  his  wife 
could  read  English,  and  that  there 
•was  no  other  person  within  half  a  mile 
of  the  place  where  the  instrument  was 
gxecuted  whom  the  defendant  could 
call  upon  to  read  the  instrument.  His 
signature  was  afSxed  to  the  instru- 
ment under  the  belief  that  he  was 
executing  a  valid  contract  of  agency 
for  the  sale  of  certain  agricultural 
machinery  in  his  locality.  It  was  held 
that  defendant  was  not  guilty  of  neg- 
ligence in  omitting  to  ascertain  the 
true  nature  and  import  of  the  instru- 
ment, and  that  there  could  be  no  re- 
covery although  the  holder  was  an 
innocent  purchaser  for  value  and  be- 
fore maturity.  See  also  Green  v.  Wil- 
kie,  98  Iowa,  74,  66  N.  W.  1046. 

8.  Negligence  of  party  signing  note 
is  controlling  upon  the  question  of 
his  liability  to  a  bona  fide  holder  for 
value.  As  in  the  case  of  Kellogg  v. 
Curtis,  65  Me.  59,  it  was  held  that  a 
person  who  voluntarily  signs  as  maker 
a  negotiable  promissory  note,  suppos- 
ing he  is  binding  himself  to  some  other 
contract,  and  relying  on  the  represen- 
tations of  the  payee  as  to  the  contents 
of  the  paper,  without  examining  it 
BuflSciently  to  ascertain  the  fact   for 


himself,  is  estopped  by  his  own  neg- 
ligence from  setting  up  the  invalidity 
of  the  note  against  a  bona  fide  holder 
thereof.  See  also  Ward  v.  Johnson, 
51  Minn.  480,  53  N.  W.  766,  38  Am. 
St.  Rep.  515;  Yellow  Medicine  County 
Bank  v.  Tagley,  57  Minn.  391,  59 
N.  W.  486;  Boynton  v.  MeDaniel,  97 
Ga.  400,  23  S.  B.  824;  Nichols  v. 
Baker,  75  Me.  334;  First  Nat.  Bank 
V.  Stanley,  46  Mo.  App.  440;  Keller 
V.  Schmidt,  104  Wis.  596,  80  N.  W. 
935.  But  there  are  cases  holding  that 
a  bona  fide  holder  may  recover  against 
the  maker,  although  the  maker  was  in- 
duced to  sign  on  a  false  representa- 
tion as  to  the  character  of  the  instru- 
ment, without  regard  to  his  negligence 
or  care.  First  Nat.  Bank  v.  Johns,  22 
W.  Va.  520,  46  Am.  Rep.  506;  Leon- 
ard V.  Dougherty,  22  W.  Va.  536; 
Rowland  v.  Fowler,  47  Conn.  347. 

9.  Veach  v.  Thompson,  15  Iowa, 
380;  Farmers  &  Mechanics'  Bank  of 
Grand  Rapids  v.  Butler,  48  Mich.  192, 
12  N.  W.  36 ;  Mundy  v.  Whitmore,  15 
Neb.  647,  19  N.  W.  694. 

10.  Note  void  for  duress. —  In 
New  York  a  case  arose  where  the 
signature  of  a  married  woman  was 
obtained  to  a  promissory  note  by 
duress.  It  purported  in  terms  to 
charge  the  separate  estate,  stating 
that  the  consideration  therefor  was 
for  the  benefit  of  her  separate  estate. 
This  statement  was  not  true,  nor  was 
the  note  given  in  the  course  of  any 
separate  business  carried  on  by  her. 
It  was  held  that  the  note  could  not  be 
enforced  against  her  even  in  the  hands 
of  a  bona  fide  holder.  Loomis  v.  Ruck, 
56  N.  Y.  462.     See  also  Hall  v.  Wil- 
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c.  Illegal  consideration;  usury. —  An  illegal  consideration  is 
sufficient  to  avoid  a  contract^  and  a  court  of  law  or  of  equity  will 
not  entertain  any  suit  brought  in  relation  to  such  contract,  but  will 
leave  the  parties  thereto  as  it  finds  them.  We  have  already  con- 
sidered the  illegality  of  consideration  as  affecting  the  validity  of 
negotiable  instruments  in  a  previous  chapter  to  which  reference 
is  made.^^  Illegality  of  consideration  is  a  good  defense  as  against 
the  payee  of  the  note  and  in  favor  of  the  maker,  but  it  will  not 
avoid  it  as  against  a  holder  in  due  course,**  unless  the  statute  which 
declares  the  consideration  to  be  illegal  expressly  provides  that  the 
contract  is  void.**  Where  statutes  are  enacted  which  provide  that 
a  negotiable  instrument  given  for  a  gambling  debt  is  void,  it  fol- 
lows that  such  instrument  is  void  in  the  hands  of  a  bona  fide 
holder  for  value.**    If  the  consideration  of  an  instrument  is  tainted 


^on,  16  Barb.  (N.  Y.)  548;  Duncan  v. 
Scott,  1  Campb.  (Eng.)   100. 

11.  See  ante,  chap.  IV,  §  51. 

12.  Johnston  v.  Dickson,  1  Blackf. 
(Ind.)  256;  Payne  v.  Eaubinek,  82 
Iowa,  587,  48  N.  W.  995;  Draper  v. 
Cowles,  27  Kan.  484;  Vallett  v.  Par- 
ker, 6  Wend.  (N.  Y.)  615;  Glenn  v. 
Farmers'  Bank,  etc.,  70  N.  C.  191.  In 
the  case  of  Devlin  v.  Brady,  36  N.  Y. 
531,  it  was  held  that  a  note  given  to 
induce  an  ofBcer  to  violate  his  duty 
as  such  is  void  in  the  hands  of  either 
the  payee,  or  of  any  subsequent  holder, 
with  knowledge  of  its  character. 

13.  Instruments  made  void  by  stat- 
ute.— Aurora  v.  West,  22  Ind.  88,  85 
Am.  Dee.  413,  where  it  is  held  that 
mercantile  paper,  made  void  o6  initio 
by  statute,  is  void  in  the  hands  of  a 
bona  fide  holder.  See  also,  to  the 
same  effect,  Bayley  v.  Taber,  5  Mass. 
286,  4  Am.  Dec.  57. 

See,  generally,  the  following  cases: 

United  States.  —  Hatch  v.  Bur- 
toughs,  Fed.  Cas.  No.  6,203,  1  Woods, 
439. 

Alabama. —  Bozeman  v.  Allen,  48 
Ala.  512. 

Georgia. —  Poe  v.  The  Justices,  Dud- 
ley, 249. 

Illinois.  —  Eagle  v.  Kohn,  84  111. 
292. 

Maryland. —  Grwyn  v.  Lee,  1  Md.  Ch. 
445. 

Massachusetts. —  Smith  v.  Living- 
ston,  111  Mass.  342. 

Nebraska. —  Kittle  v.  De  Lameter, 
3  Neb.  325. 


New  York. —  Grimes  v.  Hillenbrand, 
6  Thomp.  &  C.  620,  4  Hun,  354. 

14.  Statutes  making  gambling  con- 
tracts void. —  Under  a  statute  mak- 
ing notes,  etc.,  given  for  money 
won  or  lost  upon  any  game  ab- 
solutely void  and  of  no  effect  (Ohio 
E.  S.,  §  4269),  it  was  held  that 
the  indorsee  of  a  check  given  for 
money  lost  at  a  game  of  cards  can- 
not recover  on  it  against  the  drawer, 
though  a  bona  fide  holder  for  value 
without  notice  of  the  defect  in  the 
consideration.  Lagonda  Nat.  Bank  v. 
Portner,  46  Ohio  St.  381,  21  N.  E. 
634.  To  the  same  effect  are:  Ivey 
V.  Nicks,  14  Ala.  564 ;  Hawley  v.  Bibb, 
69  Ala.  52;  Haight  v.  Joyce,  2  Cal. 
64,  56  Am.  Dec.  311;  Williams  v.  Judy, 

8  111.  282,  44  Am.  Dec.  699;  Traders' 
Bank  v.  Alsop,  64  Iowa,  98,  19  N.  W. 
863;  Early  v.  McCart,  2  Dana  (Ky.), 
414;  Maine  Mile  Track  Assn.  v. 
Hammond  (Mich.),  87  N.  W.  136; 
Harper  v.  Young,  112  Pa.  St.  419, 
3    Atl.    670;    Mordecai    v.    Dawkins, 

9  Eich.  L.  (S.  C.)  262.  In  the  case 
of  Sondheim  v.  Gilbert,  117  Ind.  71, 
18  N.  E.  687,  10  Am.  St.  Eep.  23,  5 
L.  E.  A.  432,  it  was  said:  "  The  prin- 
ciple may  be  considered  as  well  estab- 
lished that  when  a  statute  in  express 
terms  pronounces  contracts,  notes, 
bills,  securities,  and  the  like,  result- 
ing from  or  growing  out  of  wagering 
or  gambling  transactions,  which  are 
prohibited  by  statute  as  absolutely 
void,  no  recovery  can  be  had  thereon; 
and    the    doctrine    that    transactions 
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■with  usury  and,  therefore,  illegal,  it  has  been  held  in  many  juris- 
dictions that  the  defense  is  available  in  favor  of  the  mater,  even 
as  against  a  bona  fide  holder;^®  there  are,  however,  a  number  of 
decisions  holding  contrary  to  this.^*  But  the  rule  which  seems 
supported  by  the  weight  of  authority  is  that  where  a  note  is  void 
in  its  inception  for  usury  it  continues  void  forever,  whatever  its 
subsequent  history  may  be ;  it  is  as  void  in  the  hands  of  an  inno- 
cent holder  for  value  as  it  was  in  the  hands  of  those  who  made  the 
usurious  contract.  No  vitality  can  be  given  to  it  by  sale  or  ex- 
change, because  that  which  the  statute  has  declared  to  be  void  can- 
not be  made  valid  by  passing  through  the  channels  of  trade.'^'^ 
This  would  seem  to  be  well  established  in  New  York  and  in  all 


which  a  statute  in  direct  terms  de- 
clares to  be  unlawful  cannot  acquire 
validity  by  the  transfer  of  commercial 
paper  baaed  thereon^  which  is  also 
under  direct  legislative  denunciation, 
is  fully  supported  by  authority." 

15.  Usury  as  defense. —  See  Union 
Bank  v.  Gilbert,  83  Hun  (N.  Y.),  417, 
31  N.  Y.  Supp.  945,  where  it  was  held 
that  if  a  promissory  note  is  void  for 
usury  it  cannot  be  rendered  valid  by 
a  sale  thereof  to  another;  and  in  Eo- 
deeker  v.  Littauer,  59  Fed.  857,  8 
C.  C.  A.  320,  it  was  held  that  no  one 
could  become  the  hona  fide  holder  of  a 
note  or  bill  which,  by  statute,  is  void 
for  usury.  See  also  Faris  v.  King,  1 
Stew.  (Ala.)  255;  Pearson  v.  Bailey, 
23  Ala.  537 ;  Early  v.  McCart,  2  Dana 

(Ky.),  414;  True  v.  Triplett,  4  Mete. 

(Ky.)  57;  Bridge  v.  Hubbard,  15 
Mass.  96,  8  Am.  Dec.  86;  Torrey  v. 
Grant,  18  Miss.  89;  Clark  v.  Sisson, 
22  N.  Y.  312;  Claflin  v.  Boorum,  122 
N.  Y.  385,  25  N.  E.  360;  Ward  v. 
Sugg,  113  N.  C.  489,  18  S.  B.  717,  24 
L.  E.  A.  280 ;  Faison  v.  Grandy,  128  N. 
C.  438,  38  S.  E.  897;  Kendall  v.  Rob- 
ertson, 12  Gush.  (Mass.)  156;  Payne 
V.  Trezevant,  2  Bay  (S.  C.),  23;  First 
Nat.  Bank  v.  Ledbetter  (Tex.  Civ. 
App.),  34  S.  W.  1042. 

16.  Statutes  declaring  usurious  in- 
struments illegal  and  voidable. —  In 
the  case  of  Palmer  v.  Call,  7  Fed.  737 
(Cir.  Ct.,  Iowa),  it  was  held  that  where 
an  usurious  obligation  is  passed  for 
value  to  an  intiocent  purchaser  with- 
out notice  of  the  usury,  who  afterward 
takes  a  new  and  substitute  security 
for  the  debt,  there  being  no  taint  of 


usury  in  the  second  transaction,  the 
plea  of  usury  to  the  substituted  obli- 
gation cannot  be  sustained.  But  this 
case,  and  nearly  every  case  holding 
that  a  usurious  bill  or  note  is  not 
afifected  with  the  taint  in  the  hands  of 
an  innocent  holder  for  value,  is  under 
a  statute  which  does  not  expressly  de- 
clare the  contract  void.  In  this  case 
the  court  said :  "  It  has  long  been  the 
settled  law  that  where  a  statute  by 
its  terms  makes  a  note  or  bill  abso- 
lutely void,  the  instrument  is  invalid 
in  the  hands  of  a  hona  fide  holder  for 
value.  But  where  a  statute  declares  a 
contract  not  illegal,  hut  only  voidable, 
a  negotiable  note  or  bill  founded  upon 
such  voidable  contract  is  good  in  th& 
hands  of  a  bona  fide  holder."  See  also 
Hamilton  v.  Fowler,  99  Fed.  18,  40  C. 
C.  A.  47;  Sherman  v.  Blaekman,  24 
111.  347 ;  Conkling  v.  Underbill,  4  111. 
388;  Gross  v.  Funk,  20  Kan.  655;  First 
Nat.  Bank  v.  Bentley,  27  Minn.  87,  6 
N.  W.  422,  which  was  under  a  statute 
protecting  a  bona  fide  purchaser  from 
the  defense  of  usury;  Long  v.  Long, 
141  Mo.  352,  44  S.  W.  341 ;  Cheney  v. 
Jansent,  20  Neb.  128,  29  N.  W.  289; 
Darst  V.  Backus,  18  Neb.  231,  24  N. 
W.  681;  Young  v.  Berkely,  2  N.  H. 
410;  Bradshaw  v.  Van  Valkenburgh, 
97  Tenn.  316,  37  S.  W.  88. 

17.  Claflin  v.  Boorum,  122  N.  Y. 
385,  25  N.  E.  360,  citing  Miller  v. 
Zeimer,  111  N.  Y.  441,  444;  Miller  v. 
Hull,  4  Den.  (N.  Y.)  104,  107;  Ben- 
net  V.  Smith,  15  Johns.  (N.  Y.)  355, 
357;  Wilkie  v.  Roosevelt,  3  Johns. 
Cas.  (N.  Y.)  206;  Powell  v.  Waters, 
8  Cow.    (N.  Y.)    669. 
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other  States  where  a  usurious  contract  is  declared  void  by  statute. 
"Where  a  note  which  was  usurious  in  its  inception  is,  upon  its 
maturity,  taken  up  and  a  new  note  or  other  negotiable  instrument 
is  given  therefor,  which  of  itself  is  not  usurious,  the  new;  instru- 
ment is  valid  in  the  hands  of  a  bona  fide  holder  for  value. ^® 

§  77.  Rights  of  holder  in  due  course. 

a.  Statutory  provision. —  The  l^egotiable  Instruments  Law  pro- 
vides that :  "A  holder  in  due  course  holds  the  instrument  free 
"  from  any  defect  of  title  of  prior  parties  and  free  from  defenses 
■"  available  to  prior  parties  among  themselves,  and  may  enforce 
'"  payment  of  the  instrument  for  the  full  amount  thereof  against 
"  all  parties  liable  thereon."  ^®  A  similar  provision  is  contained 
in  the  English  Bills  of  Exchange  Act.^ 

b.  Effect  of  statute. —  The  statute  provide  in  effect  that  the  title 
of  the  holder  of  a  negotiable  instrument  transferred  before  m.a- 
turity  in  good  faith  and  for  value,  and  without  notice  of  any 
defect,  is  absolute  and  unimpeachable  by  any  of  the  prior  parties 
thereto.  There  is  apparently  no  exception  tO'  the  riile  as  thus 
declared.  It  would  seem  to  follow,  therefore,  that  in  all  cases  the 
holder  in  due  course  takes  the  instrument  free  from  any  defect  of 
title,  or  other  defenses.     It  has  been  suggested  that  this  section 

18.  New  note  given  for  one  usu-  he  can  obviate  the  necessity  of  using 
lious  in  its  inception. — In  New  the  contaminated  security  by  procur- 
Yorh  the  case  most  frequently  cited  ing  a  new  one  to  be  substituted  for  it 
on  this  question  is  that  of  Powell  which  is  free  from  the  taint,  he  should 
V.  Waters,  8  Cow.  {N.  Y. )  669,  not  be  visited  with  the  penalty  of  an 
691.  In  this  case  it  was  con-  oflfense  which  he  never  committed.  See 
tended  that  a  liew  security,  taken  in  also  Palmer  v.  Call,  7  Fed.  737 ;  Mitch- 
renewal  of  a  prior  usurious  contract  ell  v.  McCullough,  59  Ala.  179;  Mas- 
by  a  bona  fide  holder,  is  not  avoided  terson  v.  Grubbs,  70  Ala.  406 ;  Smalley 
by  the  usury  of  the  original  transac-  v.  Doughty,  6  Bosw.  (N.  Y.)  66; 
tion.  Jones,  Ch.,  said :  "  That  prin-  Smith  v.  White  ( Tex.  Civ.  App. ) ,  25 
ciple  applies  to  the  case  of  an  inno-  S.  W.  809;  Faison  v.  Grandy,  128 
cent  holder  of  a  usurious  cotitract  for  N.  C.  438,  38  S.  E.  897;  Ward  v. 
which  he  has  given  a  valuable  con-  Sugg,  113  N.  C.  489,  18  S.  E.  717,  24 
sideration,  without  notice  of  the  usury.  L.  E.  A.  280. 

Thus   in  Cuthbert  v.  Haley,  8  T.   R.  19.  Neg.    Inst.   L.    (N.   Y.),    §    96. 

(Eng.)   390,  A.  made  a  usurious  note  For  same  section  in  statutes  of  other 

to  B.,  who  transferred  it  to  C.  for  a  States  see  Appendix, 

valuable  consideration,  without  notice  20.  English  Bills  of  Exchange  Act, 

of  the  usury,  and  A.  gave  a  bond  to  1882,    §    38(2),   which   provides    that 

C.  for  the  amount,  and  the  bond  was  "  where  a  holder   is  a  holder  in  due 

held  not  to  be  affected  by  the  usury,  course,   he    holds   the   bill   free    from 

A  new  security  taken  by  such  a  meri-  any  defect  of  title  of  prior  parties,  as 

torious   holder   of   the   usurijus   note  well  as  from  mere  personal  defenses 

Tias   a  just  claim  to  protection.     He  available  to  prior  parties  among  them- 

is  not  implicated  in  the  usury  which  selves,     and     may     enforce     payment 

vitiated  the  original  contract,  and  if  against  all  parties  liable  on  the  bill." 
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abrogates  the  rale  permitting  the  defense  of  usury,  gambling,  or 
other  consideration  prohibited  by  statute,  affecting  the  validity  of 
the  instrument.^  This  seems  doubtful  at  least  in  the  States  where 
iheee  defenses  are  made  such  by  express  statutory  provision,  and 
where  such  statutes  declare  the  contract  or  negotiable  instrument 
affected  thereby  to  be  absolutely  void.  To  hold  that  this  section  was 
intended  to  repeal  such  statutes,  as  far  as  they  relate  to  negotiable 
instruments,  would  seem  to  be  a  forced  construction  and  an  undue 
recognition  of  a  presumable  legislative  intent.  This  section  does 
not  clearly  conflict  with  such  statutes,  and  it  is  possible  that  thejr 
may  be  so  construed  as  to  both  be  given  their  full  force.  Without 
a  clearer  expression  of  a  legislative  intent,  it  seems  unreasonable 
to  hold  that  the  declaration  of  the  general  principle  in  its  broad 
terms  as  contained  in  this  section. works  a  repeal  of  other  prior 
statutes  in  the  States  which  have  adopted  the  act,  making  abso- 
lutely void,  for  certain  prohibited  acts,  contracts  including  nego- 
tiable instruments. 

c.  Declaratory  of  the  general  rule. —  This  section  is  declaratory 
of  the  general  rule  established  by  a  long  line  of  authorities  in  all 
the  States.  It  has  also  been  the  rule  that  a  hona  fide  holder  of  a 
negotiable  instrument,  for  a  valuable  consideration,  without  notice 
of  facts  which  impeach  its  validity  between  the  antecedent  parties, 
if  he  takes  it  under  an  indorsement  before  the  same  becomes  due, 
holds  title  unaffected  by  these  facts,  and  may  recover  thereon, 
although  as  between  the  antecedent  parties  the  transaction  may  be 
without  any  legal  validity .^^ 

d.  Incapacity  of  parties  and  want  of  authority. —  The  want  of 
capacity  upon  the  part  of  a  maker  of  a  negotiable  instrument,  as 
in  the  case  of  infants,  lunatics,  and  habitual  drunkards,  avoids 

21.  See    opinion    of   Chief    Justice       For  the  effect  of  usury,  gambling, 

Alvey  in  the  case  of  Wirt  v.   Stub-  and  other  illegal  acts  upon  the  legal- 

blefield,    17   App.  -Gas.    (D.  C.)    283,  ity    of     negotiable     instruments     see 

285.    This  possible  effect  of  a    change  ante,  §  51,  p.  294. 
in    the    rule   was    recognized   by    the       22.  Swift  v.  Tyson,  16  Pet.   (U.  S.) 

Legislature  of  Wisconsin  in  enacting  1 ;     Goodman    v.    Simonds,    20    How. 

the  Negotiable  Instruments  Law,  since  (U.   S.)    343,   15  L.   Ed.   934;    Brown 

they  added  to  this  section  the  follow-  v.  Spoffard,  95   U.  S.   474;   Pettee  v. 

ing  exception:     "Except  as  provided  Prout,  3  Gray   (Mass.),  502,  63  Am: 

in   sections    1944   and    1945    of   these  Dec.    778;    Produce    Exch.    Trust   Co. 

statutes,    relating   to    insurance    pre-  v.    Bieberbach,    176    Mass.     577,    58 

miums,   and  also   in  cases  where  the  N.  E.  162;  Bostwickv.  Dodge,  1  Doug, 

title   of   the   person   negotiating   such  (Mich.)   413,  41  Am.  Dec.  584;  Price 

instrument   is  void  under   the   provi-  v.  Keen,  40  N.  J.  L.  332;  Eeddick  v. 

sions    of    section    1676(25)     of    this  Jones,    28    N.    C.    107,    44    Am.  Dee. 

act."  68. 
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the  instrument  in  the  hands  of  a  bona  fide  holder,  and  defeats  an 
action  thereon  by  whomsoever  brought,  unless  it  can  be  shown 
that  the  instrument  was  given  for  necessaries,  or  that  the  maker 
received  an  adequate  consideration  for  it,  in  a  transaction  that  was 
fair  and  reasonable  on  the  part  of  the  payee,  and,  in  the  case  of  a 
lunatic,  that  it  was  without  knowledge  by  the  payee  of  the  maker's 
mental  condition.^    But  it  has  been  held  in  a  case  where  the  in- 


23.  A  puTchEiser  of  negotiable  paper 
takes  it  with  constructive  notice  of  all 
legal  disabilities  of  the  parties,  such 
as  infancy,  coverture,  and  unsoundness 
of  mind.  McCIain  v.  Davis,  77  Ind. 
419. 

Infants. —  Judge  Sharswood,  in  his 
notes  to  Byles  on  Bills  (60),  says: 
"A  note  may  be  valid  as  such,  though 
it  may  be  so  circumstanced  as  to  let 
in  all  inquiries  as  to  its  consideration 
in  the  hands  even  of  a  hona  fide 
holder.  So  here,  on  proof  that  the 
maker  is  an  infant,  the  negotiability 
of  the  instrument  is  at  an  end;  but 
it  does  not  cease  to  be  a  note.  It  may 
be  sued  on  ,by  the  holder  in  his  own 
name.  He  stands  in  the  shoes  of  the 
original  payee,  and  can  recover  what- 
ever he  would  have  been  entitled  to 
recover.  If  the  note  is  voidable,  then 
without  ratification  it  cannot  be  sued 
on  at  all.  The  holder,  at  most,  must 
be  subrogated  to  the  rights  of  the 
original  payee,  in  an  action  against 
the  infant  in  the  name  of  the  payee, 
or  a  declaration  founded  on  the  origi- 
nal consideration."  See  cases  cited 
under  chap.  II,  §  22. 

Lunacy. — In  1  Parsons  on  Notes  and 
Bills,  150,  it  is  said:  "To  defeat  a 
promissory  note  it  is  only  necessary 
to  prove  a  condition  of  mind  which 
makes  self-protection  impossible."  In 
the  case  of  MeClain  v.  Davis,  77  Ind. 
419,  the  court  said:  "Commercial 
paper  is  not  an  exception  to  the  rule 
which  permits  a  disaffirmance  by  any 
one  who  was  of  unsound  mind  at  the 
time  of  becoming  a  party  thereto. 
The  purchaser  of  such  paper  takes 
with  constructive  notice  of  all  legal 
disabilities  of  the  parties,  such  as  in- 
fancy, coverture,  and  unsoundness  of 
mind."  And  in  Hosier  v.  Beard,  54 
Ohio  St.  398,  43  N.  E.  1040,  1045, 
the  court  said :  "  The  paper  of  an  in- 
sane person,  however  perfect  in  form 
it  may  be,  not  having  the  quality  of 


negotiability  within  the  rule  of  the- 
law  merchant,  by  reason  of  the  inca- 
pacity of  the  maker,  and  the  holder 
occupying  no  better  position  with  re- 
spect to  it  than  the  original  payee,  the 
plea  of  insanity  at  the  time  of  exe- 
cution is  as  available,  and  has  the 
same  effect  in  a  suit  by  the  holder,  as 
if  the  suit  were  by  the  payee."  See' 
also  Wirebach's  Exr.  v.  Bank,  97  Pa. 
St.  543,  where  it  is  held  that  the 
holder  of  an  insane  person's  note  is 
in  no  better  position  than  the  payee. 

In  the  case  of  Anglo-Californian 
Bank  v.  Ames,  27  Fed.  727,  the  court 
said :  "  He  who  is  legally  disabled 
to  act  cannot  be  estopp  d  from  deny- 
ing that  he  has  acted.  An  estoppel 
creates  no  power;  and,  while  in  favor 
of  a  hona  fide  purchaser,  inquiry  is 
denied  as  to  equities  between  prior 
parties,  yet  such  protection  does  not 
cut  off  inquiry  into  the  contractual 
capacity  of  those  parties." 

Intoxication. —  Where  the  maker  of 
a  negotiable  note  defends  against  a 
hona  fide  holder  on  tl.e  ground  that 
he  was  intoxicated  when  he  made  the 
note,  he  must  make  out  a  ease  of  com- 
plete intoxication.  Where  he  was 
able  to  sign  the  note,  and  the  next 
morning  to  remember  that  he  had 
done  so  and  for  what  the  note  was 
given,  it  was  held  that  he  had  not 
shown  a  case  of  complete  intoxication. 
Caulkins  v.  Fry,  35  Conn.  170.  The 
court  in  this  ease  draws  a  distinction 
between  actions  brought  by  the  payee 
and  actions  brought  by  an  indorsee, 
and  says:  "As  against  the  payee  the 
maker  may  avail  himself  of  any  de- 
fense which  shows  that  the  paper  was 
either  void  or  voidable,  while  as 
against  a  hona  fide  holder  for  value 
he  can  only  defend  by  showing  that 
the  paper  was  void.  In  the  latter 
case  he  is  limited  to  those  defenses 
which  go  to  the  essence  of  the  con- 
tract, and,  either  by  common  law  or 
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capacity  of  the  maker  of  a  note  was  not  clearly  apparent,  and 
where  the  indorsee  acted  in  good  faith  and  the  transaction,  was 
such  as  not  likely  to  call  his  attention  to  such  incapacity,  that  such 
indorsee  could  recover  on  the  note.^*  If  a  negotiable  instrument 
is  executed  by  an  agent  within  the  scope  of  his  authority,  his 
fraudulent  act  will  not  be  available  as  a  defense  in  an  action 
brought  thereon  against  the  principal  by  a  bona  fide  holder  for 
value  ;^  and  where  the  officer  of  a  corporation  executes  or  nego- 


by  statute,  annul  and  avoid  the  con- 
tract, or  which  interfere  with  and  pre- 
vent the  indorsee  from  acquiring  a 
legal  title  to  the  paper.  Upon  the 
same  principle  complete  incapacity  of 
the  maker,  which  shows  that  the 
paper  is  void,  is  a  good  defense  as 
against  a  iona  fide  holder;  while  par- 
tial incapacity,  which,  in  connection 
with  other  circumstances,  may  show 
that  the  paper  is  voidable,  but  does 
not  render  it  absolutely  void,  is  only 
available  as  against  the  payee."  See 
also  Borden  v.  Clark,  26  Mich.  410. 
In  Smith  v.,  Williamson,  8  Utah,  219, 
30  Pac.  753,  it  was  held  that  a  nego- 
tiable note,  signed  by  the  maker  while 
in  a  state  of  intoxication,  cannot  be 
avoided  in  the  hands  of  a  bona  fide 
purchaser  before  maturity.  See  also 
McSparran  v.  Neeley,  91  Pa.  St.  17; 
State  Bank  v.  McCoy,  69  Pa.  St.  204, 
8  Am.  Rep.  246;  Wright  v.  Waller,  127 
Ala.  5S7,  29  South.  57,  54  L.  R.  A. 
440;  Page  v.  Krekey,  137  N.  Y.  307,  33 
N.  E.  311,  21  L.  R.  A.  404. 

Coverture. —  In  those  States  where 
the  common-law  incapacity  of  a  mar- 
ried woman  to  contract  has  not  been 
abrogated,  it  is  held  that  the  holder 
of  a  negotiable  note  of  a  married  wo- 
man, who  has  taken  it  for  value  and 
before  maturity,  is  liable  to  have 
pleaded  against  him  every  defense 
arising  out  of  the  wife's  incapacity. 
Conrad  v.  Le  Blanc,  29  La.  Ann.  123 ; 
Voreis  v.  Nusbaum,  131  Ind.  267,  31 
N.  E.  70,  16  L.  R.  A.  45;  Comings  v. 
Leedy,  114  Mo.  454,  21  S.  W.  804; 
National  Bank  v.  Brewster,  49  N.  J.  L. 
231,  12  Atl.  769;  Loweree  v.  Babcock, 
8  Abb.  Pr.  255. 

24.  Shoulters  v.  Allen,  51  Mich. 
529,   16  N.  W.  888. 

25.  Agency. —  If  the  principal  au- 
thorize his  agent  to  fill  up  a  blank 
note  or  bill  over  his  signature,  he  will 
be  liable  to  a  lona  fide  holder  for  any 


misuse  of  such  authority.  And  this  is 
so  though  it  be  shown  that  the  person 
to  whom  a  blank  instrument  had  been 
intrusted  had  no  authority  at  all  to 
fill  up  the  blank  (PuUerton  v.  Stur- 
ges,  4  Ohio  St.  529;  Decatur  Bank  v. 
Spence,  9  Ala.  800) ,  or  that  the  agent's 
authority  was  limited  to  a  certain 
sum,  which  he  had  exceeded;  or  that 
he  was  only  authorized  to  use  the 
paper  for  a  particular  purpose,  and 
had  fraudulently  converted  it  to  a  dif- 
ferent purpose.  Putnam  v.  Sullivan,  4 
Mass.  45.  See  2  Parsons  on  Notes  and 
Bills,  110.  See  also  Holden  v.  Du- 
rant,  29  Vt.   184. 

If  an  agent  be  authorized  generally 
to  execute  notes  in  the  name  and  for 
the  benefit  of  his  principal,  and  he 
executes  notes  in  his  principal's  name 
for  the  fraudulent  purpose  of  raising 
money  for  his  own  use,  such  notes 
will,  nevertheless,  be  binding  upon  the 
principal,  in  the  hands  of  a  bona  fide 
holder.  2  Parsons  on  Notes  and  Bills, 
108,  citing  North  River  Bank  v.  Ay- 
mar,  3  Hill  (N.  Y.),  262;  Stinbaek 
V.  Bank  of  Virginia,  11  Gratt.  (Va.) 
269;  Newland  v.  Oakley,  6  Ycrg. 
(Tenn.)   489. 

In  the  case  of  Mechanics'  Bank  v. 
N.  Y.  &  N.  H.  R.  Co.,  13  N.  Y.  599, 
631,  the  court  said  (per  Comstock, 
J. )  ;  "  It  is  obvious,  upon  a  moment's 
reflection,  that  negotiability  can  im- 
part no  vitality  to  an  instrument 
executed  under  a  power  where  the 
agent  has  exceeded  his  actual  or  pre- 
sumptive authority.  Whoever  pro- 
poses to  deal  with  a  security  of  any 
kind  appearing  on  its  face  to  be  given 
by  one  man  for  another,  is  bound  to 
inquire  whether  it  has  been  given  by 
due  authority,  and  if  he  omits  that 
inquiry  he  deals  at  his  peril." 

As  to  authority  of  agents  see  cmte, 
chap.  11,  §  29. 
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tiates  cominercial  paper  for  the  benefit  of  the  corporation  and  in 
the  regular  course  of  its  business,  the  want  of  authority  upon  the 
part  of  such  ofiicer  will  not  be  an  available  defense  as  against  a 
bona  fide  holder  who  had  no  knowledge  of  such  defect.^®  Nor  will 
a  corporation  be  permitted  to  set  up  as  a  defense  in  an  action 
npon  a  note  by  a  bona  fide  holder  that  it  had  no  power  to  execute  a 
note  for  the  purpose  for  which  it  was  given,^  provided  it  has 
power  to  execute  a  note  for  any  purpose,  or  the  nature  of  its  busi- 
ness is  such  as  to  warrant  the  presumption  that  it  had  such  power.** 
e.  Conditions  and  agreements  between  original  parties. —  A  col- 
lateral contemporaneous  agreement,  providing  that  the  note  should 
not  be  paid  in  the  event  that  an  executory  contract  which  was  the 
consideration  of  the  notes  should  not  be  performed,  does  not  de- 
feat the  negotiability  of  the  note  in  the  hands  of  an  indorsee, 

36.  Want     of    authority     of    cor-  tiation,   it  bears  upon  its  face   sufS- 

j)orate    ofScer    not    a.    defense. —  Ir-  cient  notice  of  the  incapacity  of  the 

win  V.    Bailey,   Fed.   Gas.   No.   7,079,  officer    to    issue.      Hanover    Bank    v. 

8    Bias.    (U.   S.)    523;    Bird  v.   Dag-  American  Dock   Co.,   148   N.  Y.   612, 

gett,      97      Mass.      494;      Merchants'  43  N.  E'.   72;  Bank  of  New  York  v. 

Bank  V.  McColI,  6  Bosw.  (N.  Y.)  473;  American  Dock  Co.,  143  N.  Y.  559,  30 

Exchange  Bank  v.  Monteath,  26  N.  Y.  N.  E.  713;  Gerard  v.  McCormiek,  130 

505;  National  Park  Bank  v.  German-  N.  Y.  261,  29   N.  E.   115.     But  this 

Am.  Mut.  Warehousing  Co.,  21  Jones  rule  does  not  apply  to  corporate  notes 

&  S.   (N.  Y.)   367.  regularly  issued  by  an  officer,  so  far 

In  National  Spraker  Bank  v.  as  appeared  from  their  face,  to  a 
Treadwell  Co.,  80  Hun  (N.  Y.),  363,  stranger  and  by  him  transferred  to  a 
30  N.  Y.  Supp.  77,  it  was  held  firm  of  which  the  officer  was  a  mem- 
that  the  fact  that  a  promissory  her  and  for  which  he  acted  as  agent 
note  was  not  signed  by  the  de-  in  procuring  the  loan  for  which  the 
fendant's  treasurer,  in  accordance  notes  were  pledged  as  security.  Chee- 
with  the  by-laws,  constitutes  no  de-  ver  v.  Pittsburgh,  etc.,  E.  Co.,  150 
fense  to  an  action  on  a  note  in  the  N.  Y.  59,  44  N.  E.  701. 
hands  of  a  bona  fide  holder,  the  eorpo-  37.  As  to  accommodation  paper  in 
ration  having  received  the  benefit  of  hands  of  bona  fide  holder  see  Mechanics' 
the  proceeds.  See  also  Grant  v.  Tread-  Banking  Assn.  v.  N.  Y.  &  S.  White- 
well  Co.,  82  Hun  (N.  Y.),  591,  31  Lead  Co.,  35  N.  Y.  505;  Florence  E. 
N.  Y.  Supp.  702.  &  Imp.  Co.  v.  Chase  Nat.  Bank,  106 

But  in  Davis  v.  Rockingham  In-  Ala.  364,  17  South.  720;  Tod  v.  Ken- 
vestment  Co.,  89  Va.  290,  15  S.  E.  547,  tucky  Union  Land  Co.,  57  Fed.  47. 
it  was  held  that  one  who  takes  a  note  And,  generally,  see  Willmarth  v. 
hy  indorsement  from  an  officer  of  a  Crawford,  10  Wend.  (N.  Y.)  341; 
corporation  does  so  at  his  peril,  and  Commercial  Bank  v.  St.  Croix  Mfg. 
■though  he  pays  value  for  the  note  in  Co.,  23  Me.  280;  Genesee  County  Sav. 
good  faith,  without  notice  of  want  of  Bank  v.  Michigan  Barge  Co.,  52  Mich, 
authority  in  the  officer,  he  acquires  no  438,  18  N.  W.  206 ;  Auerbach  v.  Le 
title  to  the  note  as  against  the  eorpo-  Seuer  Mill  Co.,  28  Minn.  291,  9  N.  W. 
ration.  199,  41  Am.  Rep.  285;  Lehigh  Valley 

Corporate  paper  payable  to  officer.—  Coal  Co.  v.  West  Defere  Agricultural 

It  is  a  general  rule  that  when  an  offi-  Works,  63  Wis.  45,  22  N.  W.  831. 

cer  of  a  corporation  makes  a  eorpo-  38.  Blunt  v.  Walker,  11  Wis.   334, 

rate    obligation    payable    to    himself,  78  Am.  Dec.  709 ;  Wright  v.  Pipe  Line 

and  it  is  presented  by  him  for  nego-  Co.,  101  Pa.  St.  204,  47  Am.  Rep.  701. 
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though  he  had  notice  of  such  agreement.**  If,  nowever,  a  breach 
of  the  collateral  agreement  had  occurred  to  the  knowledge  of  the 
indorsee  when  he  took  the  note  he  would  not  be  protected  in  his 
right  to  recover.^"  As  has  been  said  by  Judge  Parsons :  "  Knowl- 
edge on  the  part  of  the  holder,  at  the  time  he  took  the  note,  that  it 
was  not  to  be  paid  on  a  specified  contingency,  is  not  sufficient  to 
defeat  his  right  to  recover,  although  the  contingency  had  then 
happened,  if  he  was  ignorant  of  that  fact."  ^*     It  has  been  held 

29.  Breach  of  collateral  agreement.  Rep.  513;  First  Nat.  Bank  v.  Compo- 
—  In  New  York  it  was  held  in  Board  Co.,  61  Minn.  274,  63  N.  W. 
the  case  of  Davis  v.  MeCready,  17  N.  731 ;  Donovan  v.  Fox,  121  Mo.  236,  25 
Y.  230,  72  Am.  Dec.  461,  that  the  S.  W.  915;  Jennings  v.  Todd,  118  Mo. 
breach  of  an  executory  contract  which  296,  24  S.  W.  148,  40  Am.  St.  Rep. 
formed  the  consideration  for  the  ac-  373;  Haines  v.  Dubois,  30  N.  J.  L.. 
ceptance  of  a  bill  of  exchange,  is  not  259;  Mishler  v.  Reed,  76  Pa.  St.  76; 
a  defense  in  whole  or  in  part,  against  Rice  v.  Ragland,  10  Humph.  (Tenn.) 
indorsees  who  took  the  bill  for  value,  545,  53  Ajm.  Dec.  737;  Heffron  v. 
with  notice  of  the  contract  but  without  Cunningham,  76  Tex.  312,  13  S.  W. 
notice  of  the  breach.  See  also  Trades-  259 ;  Dixon  v.  Dixon,  31  Vt.  450,  76 
men's  Nat.  Bank  v.  Curtis,  167  N.  Y.  Am.  Dec.  129. 

194,  60  N.  E.  429,  where  it  was  held  Reason  for  rule. — ^As  has  been  stated 
that  the  right  of  a  bank  to  enforce  by  Macfarlane,  J.,  in  the  case  of  Jen- 
the  liability  of  the  acceptor  of  drafts  nings  v.  Todd,  118  Mo.  373,  24  S.  W. 
discounted  by  it  is  not  affected  by  its  148,  40  Am.  St.  Rep.  373:  "A  great 
knowledge  that  the  consideration  part  of  the  improvement  of  the- 
therefor  was  a  promise  to  deliver  coal  county,  and  of  business  generally,  is 
in  the  future  instead  of  an  actual  de-  carried  on  with  money  raised  by  the 
livery,  where  the  drafts  were  dis-  discount  of  notes  given  upon  executory 
counted  for  value  before  maturity,  contracts,  and  if  the  maker  could  be 
and  before  a  breach  of  the  agreement  allowed  to  defend  against  such  notes, 
for  the  delivery  of  the  coal.  Maas  v.  in  case  of  a  breach  of  contract,  on  the 
Chatfield,  90  N.  Y.  303;  Cameron  v.  ground  that  the  indorsee,  though  in 
Chappell,  24  Wend.  (N.  Y.)  94;  Dowe  other  respects  bona  fide,  had  knowl- 
v.  Schutt,  2  Den.  (N.  Y.)  621;  Har-  edge  of  the  transaction  out  of  which 
beck  V.  Craft,  4  Duer  (N.  Y.),  122;  the  note  grew,  all  confidence  in  such 
Adams  v.  Blancan,  6  Rob.  (N.  Y.)  notes  as  negotiable  paper  would  be 
334;  Metropolitan  Bank  v.  Engel,  66  destroyed  and  such  business  would  be 
App.  Div.  (N.  Y.)  273,  72  N.  Y.  Supp.  paralyzed.  By  making  and  delivering 
691.  a  negotiable  note  the  maker   is   held 

In  other  States  the  following  cases  to  intend  that  it  may  be  put  in  circu- 
are  in  point:  Calm  v.  Dooley,  105  lation  and  that  no  defenses  against  it 
Fed.  836;  Goodrich  v.  Stanley,  23  exist.  In  purchasing  such  note  no  in- 
Conn.  79;  Kinkel  v.  Harper,  7  Colo,  quiry  as  to  the  consideration  is  re- 
App.  45,  42  Pac.  173;  Wootcn  v.  In-  quired.  If  a  failure  of  consideration 
man,  33  Ga.  41 ;  Hodges  v.  Nash,  141  occur,  the  maker  must  look  to  the 
111.  391,  31  N.  E.  151;  Strough  v.  payee  for  indemnity." 
Gear,  48  Ind.  100 ;  Goldthwait  v.  30.  Miller  v.  Ottoway,  81  Mich.  196, 
Bradford,  36  Ind.  149;  Graff  v.  Logue,  45  N.  W.  665,  21  Am.  St.  Rep.  513; 
61  Iowa,  704,  17  N.  W.  171;  Skinner  Wagner  v.  Diedrich,  50  Mo.  484;  Coff- 
V.  Church,  36  Iowa,  91;  Frank  v.  man  v.  Wilson,  2  Mete.  (Ky.)  542; 
Quast,  86  Ky.  649,  6  S.  W.  909 ;  Gano  Sutton  v.  Beckwith,  68  Mich.  303,  13 
V.  Finnell,  13  B.  Mon.  (Ky.)  390;  Am.  St.  Rep.  344;  Bowman  v.  Van 
Wait  V.  Chandler,  63  Me.  257;  Car-  Kuren,  29  Wis.  218,  S  Am.  Rep.  554. 
rier  v.  Sears,  4  Allen  (Mass.),  336,  31.  1  Parsons  on  Notes  and  Bills,. 
81  Am.  Dec.  707;  Patten  v.  Gleason,  261.  And  see  First  Nat.  Bank  v. 
106  Mass.  439;  Miller  v.  Ottoway,  81  Anderson,  55  Ann.  Div.  (N.  Y.)  570, 
Mich.  196,  45  N.  W.  665,  21  Am.  St.  67  N.  Y.  Supp.  434. 


§  78.  Defenses.  387i 

that  a  note  valid  on  its  face  is  not  invalid  because  prior  parties 
thereto  had  agreed  that  the  note  should  not  b©  negotiated  until 
signed  by  a  certain  person  as  surety.^^  Evidence  of  a  parol  con- 
temporaneous agreement  between  the  original  parties  to  the  in- 
strument is  not  admissible  in  an  action  brought  thereon  by  a  bona 
fide  holder.^^  Such  evidence  would  be  clearly  in  contravention  of 
the  well-established  rule  of  law  that  parol  evidence  of  matters 
which  take  place  before  or  at  the  time  of  making  a  written  con- 
tract cannot  be  received  to  nullify  or  vary  the  terms  of  a  written 
contract  made  by  the  parties.^* 

§  78.  Defenses  where  instrument  is  In  hands  of  person  who  is  not 
holder  in  due  course;  rights  of  persons  deriving  title  through 
holder  in  due  course. 

a.  Statutory  provision. —  The  Negotiable  Instruments'  Law  pro- 
vides that :  "  In  the  hands  of  any  holder  other  than  a  holder  in 
"  due  course,  a  negotiable  instrument  is  subject  to  the  same  de- 
"  fenses  as  if  it  were  nonnegotiable.  But  a  holder  who  derives  his 
"  title  through  a  holder  in  due  course,  and  who  is  not  himself  a 
"  party  to  any  fraud  or  illegality  affecting  the  instrument,  has  all 
"  the  rights  of  such  former  holder  in  respect  of  all  parties  prior 
"  to  the  latter."  ^ 

b.  Defenses  where  instrument  is  in  hands  of  person  other  than 
holder  in  due  course. —  The  rule  laid  down  in  the  statute  as  to  the 
rights  of  holders  of  negotiable  instruments  who  have  taken  them 
as  holders  in  due  course  is  that  which  obtains  at  the  common  law.^* 
We  have  already  noticed,  in  a  preceding  section,  that  a  negotiable 
instrument  which  is  transferred  after  maturity  is  subjected  to  all 
the  equities  and  defenses  existing  between  the  original  parties.^' 
The  same  result  would  follow  where  the  transferee  of  such  an 
instrument  had  notice  of  a  defect  in  the  title  or  other  infirmity  of 
the  instrument  transferred  to  him.^*  The  assignment  of  a  non- 
32.  Whitcomb    v.    Miller,    90    Ind.    Hunt   v.   Adams,    7    Mass.   518,   522; 

384;     Jordan     v.     Jordan,     10     Lea  Erwin  v.   Saunders,   1  Cow.    (N.  Y.) 

(Tenn.),  124,  43  Am.  Eep.  294.  249;  Payne  v.  Ladue,  1  Hill  (N.  Y.), 

33.  Davy  v.  Kelley,  66  Wis.  452,  29  116;  Brown  v.  Hull,  1  Den.  (N.  Y.) 
N.    W.    232;     Rice    v.    Ragland,    10  400. 

Humph.    (Tenn.)    545,    53    Am.   Dec.  35.  Neg.  Inst.  L.  (N.  Y.),  §  97. 

737;    Smith  v.  Moberly,   10   B.   Mon.  36.  In    re    Overend-Gurney   &   Co., 

(Ky.)    543,  52  Am.  Dec.  543;   Mcln-  L.  R.,  6   Eq.    (Eng.)    344;   Amory  v. 

tosh-Huntington  Co.  v.  Rice,  13  Colo.  Meryweather,  2  B.  &  C.  (Eng.)  573. 

App.  393,  58  Pae.  358.  37.  See  ante,  §  79   (d) ,   (3). 

34.  Davy  v.  Kelley,  66  Wis.  452,  29  38.  Notice  of  defect.— The  person  to 
N.  W.  232;  Charles  v.  Denis,  42  Wis.  whom  the  note  is  indorsed  having 
56;  Eaton  v.  McMahon,  42  Wis.  484;  knowledge   that  it  was   tainted  with 
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negotiable  instrument,  and  the  rights  of  parties  thereto  have 
already  been  considered  in  a  previous  chapter  of  thia  work.*®  It 
is,  however,  a  general  proposition  that  the  assignee  for  value  of  a 
nonnegotiable  instrument  holds  it  subject  to  all  the  equities  or 
counterclaims  between  the  original  parties,  existing  at  the  time  of 
the  assignment,  notwithstanding  that  it  was  taken  before  maturity, 
and  without  notice  of  any  of  such  equities.^ 

c.  Person  deriving  title  through  holder  in  due  course. —  As  de- 
clared in  the  statute,  a  purchaser  of  a  promissory  note  or  other 
negotiable  instrument  from  a  holder  in  due  course  is  entitled  to 
the  same  protection  as  his  vendor.**  And  where  the  first  indorsee 
of  a  negotiable  instrument  purchased  it  before  maturity  and  paid 
value  therefor,  without  notice  of  any  prior  equities,  the  second 
indorsee,  holding  under  the  first,  takes  a  good  title,  even  though 
he  had  notice  of  such  equiti^,  if  he  purchased  the  instrument  in 
the  regular  course  of  business,  before  it  became  due,  for  the  reason 
that  he  took  a  new  and  independent  title  under  another  indorser.** 

fraud,   or   of  other  facts   impeaching  Co.,  65  Ga.  750;  Mettard  v.  Allen,  139 

its  consideration  or  legality,  takes  the  Ind.   644,   39   N.   E.   239;    First  Nat. 

note   subject   to   all   equities   and   de-  Bank  v.  Bynum,  84  N.  C.  24,  37  Am. 

fenses   existing   between   the    original  Rep.  604. 

parties   thereto.      Zook    v.    Simonson,  41.  Pearson  v.  Howe,  11  Ala.  370; 

72  Ind.  83 ;    Bryant  v.   Couillard,   32  Poorman  v.  Mills,  39  Cal.  345,  2  Am. 

Me.  520;   Hunt  v.   Eumsey,  83  Mich.  Rep.  451;   O'Connor  v.   Clark    (Oal.), 

156,  47  N.  W.   105,  9  L.  E.  A.  674;  44   Pac.    482;    Wood   v.    Starling,   48 

Meyers  v.    Bealers,   30   Neb.   280,   46  Mich.   592,   12  N.   W.   866;    Miller  v. 

N.  W.  479.  Talcott,    54    N.    Y.    114;    Merchants' 

In  New  York  it  has  been  held  that  Nat.  Bank  v.  Comstock,  55  N.  Y.  24, 

the  fact  that  the  indorsee  of  a  prom-  14  Am.  Rep.  168. 

issory  note,  at  the  time  that  he  took  A  plaintiff  in  an  action  on  a  prom- 

the    note,    knew    that    the    promisors  issory    note    is    not    chargeable   with 

were    incompetent    to    contract,    does  knowledge   of    any   facts    constituting 

not  deprive  him  of  the  character  of  a  a  defense  in  favor  of  an  accommoda- 

hona  fide  purchaser.    Erwin  v.  Downs,  tion  indorser,  unless  his  assignor,  who 

15  N.  Y.  575.     But  where  a  partner  took   the    note   before    maturity,    for 

makes   a   note  in  his  own  name,   in-  value;   had   knowledge   of   such   facts, 

dorses  it  in  the  name  of  the  firm,  and  Kruelwitch  v.   Meltser,   13  Misc.    (N. 

delivers  it  in  payment  of  his  own  debt  Y.)   242,  34  N.  Y.  Supp.  451. 

to  a  person  who  knows  the  facts,  the  42.  Bailey  v.  Bidwell,  13  Mees.  &  W. 

indorsee  is  not  a  hona  ■fide  holder.    El-  (Eng.)    15;  Marion  County  Comrs.  v. 

liott   V.   Dudley,    19   Barb.   326.      See  Clark;  94   U.  S.   278,   24  L.   Ed.   59; 

also  the  following  New  York  cases :  Stamper  v.  Hayes,  25  Ga.  546 ;  Thomas 

Bacon   v.    Burnham,    37    N.    Y.    614;  v.    Ruddell,    66    Ind.    326;    Hardy   v. 

Benjamin  v.  Rogers,  57  Hun  (N.  Y.),  First    Nat.    Bank,    56    Kan.    493,   43 

588,  10  N.  Y.  Supp.  777 ;  Garfield  Nat.  Pac.    1125;    Roberts  v.  Lane,   64  Me. 

Bank  V.  Colwell,  57  Hun  (N.  Y.),169,  108,  18  Am.  Rep.  242;   Thompson  v. 

10  N.  Y.  Supp.  864;  Produce  Bank  v.  Shepard,    12    Mete.    (Mass.)    311,    46 

Bache,  30  Hun  (N.  Y.),  351;  Sander-  Am.  Dee.  676;   Wood  v.  Starling,  48 

son  v.  Goodrich,  46  Barb.  (N.  Y.)  616.  Mich.  592,  12  N.  W.  866;  Knight  v. 

39.  See  ante,  chap.  V,  §  71.  Kenney,  59  Neb.  274,  80  N.  W.  912; 

40.  McGarvey  v.  Hall,  23  Cal.  140;  Hermann  v.  Gunter,  83  Tex.  66,  18  S. 
Hamilton  v.  Grangers,  L.  &  H.  Ins.  W.  428,  29  Am.  St.  Rep.  632. 
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Notice  of  sucli  prior  equities  cannot  afiect  tlie  title  of  the  second 
holder  if  he  acquired  title  from  a  prior  holder,  who  had  no  such 
knowledge.*'  A  holder  with  knowledge  that  the  instrument  is 
tainted  with  fraud  and  that  it  is  a  valid  defense  thereto  can  re- 
cover on  such  instrument  provided  the  person  from  whom  he  re- 
ceived it  had  no  knowledge  of  such  fraud,**  and  the  same  is  true 
where  the  defense  is  want,  failure,  or  illegality  of  consideration.*" 

The  principle  is  that  the  promise  being  good  to  the  prior  in- 
dorsee or  holder,  free  from  objection  on  the  ground  of  fraudulent 
or  illegal  consideration,  he  has  the  power  of  transferring  it  to 
others  with  the  same  immunity,  as  an  incident  to  the  legal  right 
which  he  had  acquired  in  the  instrument.  It  is  no  defense,  there- 
fore, that  a  plaintiff,  being  a  transferee  of  a  bill  or  note,  had 
notice  of  a  fraudulent  or  illegal  consideration,  if  he  can  deduce 
title  from  a  prior  party  not  shovwi  to  have  had  any  such  notice.** 
Where  it  appears  that  a  person  bought  a  negotiable  instrument  by 
the  direction  of,  and  with  funds  furnished  by,  the  plaintiff,  the 
latter  cannot  be  deemeid  a  holder  in  due  course,  although  he  de- 
rived his  title  to  the  instrument  from  such  person,  who  had  no 
notice  of  equities  existing  between  the  original  parties.*^ 

d.  Transfer  after  maturity. —  It  is  the  settled  law  in  this 
country  that  where  a  negotiable  instrument  is  transferred  after 
maturity  by  a  holder  in  due  course  before  maturity,  the  transferee 
takes  the  title  of,  and  is  entitled  to  the  same  protection  as  his  in- 
dorser.**    Where  the  instrument  has  been  indorsed  for  value  and 

43.  Byles  on  Bills  (5'th  ed.),  v.  any  imperfection  in  it.  But  the  testi- 
118;  Story  on  Promissory  Notes,  mony  tended  to  show  that  Richmond 
5  196;  Story  on  Bills  of  Exchange,  bought  the  note  from  Henderson,  as 
I  220.  the  agent,   and   by   direction  of,   and 

44.  Reilly  v.  Schawacker,  50  Ind.  -with  funds  subsequently  furnished  by 
592;  Mornyer  V.  Cooper,  35  Iowa,  257;  the  plaintiff.  It  is  quite  clear,  we 
Simon  v.  Merritt,  33  Iowa,  537 ;  First  think,  that  the  testimony  on  this  point 
Nat.  Bank  v.  Stanley,  46  Mo.  App.  was  of  such  a  character  that  it  could 
440;  Watson  v.  Flanigan,  14  Tex.  not  be  held  that,  absolutely,  as  a  mat- 
354.  ter   of   law,   Richmond   ever   had   any 

45.  Mornyer  v.  Cooper,  35  Iowa,  title  to  the  note,  and,  unless  he  had, 
257;  Hascall  v.  Whitmore,  19  Me.  his  connection  with  its  purchase,  as  a. 
102,  36  Am.  Dec.  738;  Kinney  v.  mere  agent  or  instrument  of  the  plain- 
Kruse,  28  Wis.  183;  Bureh  v.  Pope,  tiff,  could  not  confer  the  character  of 
114  Ga.  334,  40  S.  E.  227.  a  lona  fide  holder,  or  shield  the  plain- 

46.  Kinney  v.  Kruse,  28  Wis.  183,  tiff  from  the  legal  consequences  of  any 
190;  Smith  V.  Hiscock,  14  Me.  449.  notice  that  he  might  have  had  of  the 

47.  Vosburgh  v.  Diefendorf,  119  N.  fraudulent  origin  of  the  paper  as  be- 
Y.  357,  367,  23  N.  E.  801,  16  Am.  St.  tween  the  maker  and  the  payee." 
Rep.  836.  The  court  said  in  this  case:  48.  Transferee  after  maturity  takes 
"And  it  is  contended  that  Richmond,  title  of  transferrer. — Koehler  v.  Dodge, 
from  whom  the  plaintiff  took  the  31  Neb.  328,  47  N.  W.  913;  Bar- 
paper,  was  shown  to  be  innocent  of  ker    v.    Lichtenberger,    41    Neb.    751, 
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in  good  faith,  before  it  is  due,  the  want  of  consideration  or  any- 
other  defense  existing  between  the  original  parties  is  not  available 
against  a  subsequent  holder  to  whom  it  may  have  been  passed  after 
it  was  due.*^ 

e.  Application  to  purchase  made  hy  payee  from  bona  fide  holder. 
— ■  The  general  rule,  that  a  purchaser  from  a  bona  fide  holder  of 
negotiable  paper  takes  it  with  all  the  rigbts  of  such  holder,  whether 
he  had  notice  of  any  infirmity  as  between  the  original  parties  or 
not,  is  subject  to  the  exception  that,  when  the  payee  becomes  such 
purchaser,  he  takes  it  subject  to  all  the  equities  and  defenses 
originally  existing  against  it.®" 

§  79.  Presumption  as  to  holder  In  due  course;  burden  of  proof. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Every  holder  is  deemed  prima  facie  to  be  a  holder 
"  in  due  course ;  but  when  it  is  shown  tbat  the  title  of  any  person 
"  who  has  negotiated  the  instrument  was  defective,  the  burden  is 
"  on  the  holder  to  prove  that  he  or  some  person  under  whom  he 

60  N.  W.  79;  Matson  v.  Alley,  102,  36  Am.  Dec.  738;  Smith  v.  His- 
141  111.  284,  31  N.  B.  419;  Howell  cock,  14  Me.  449 ;  Wilson  v.  Meclianics' 
V.  Crane,  12  La.  Ann.  126,  68  Am.  Sav.  Bank,  45  Pa.  St.  488.  But  if  a 
Dec.  765;  Lewis  v.  Long,  102  N.  note  void  on  account  of  failure  of 
C.  206,  9  S.  E.  637,  11  Am.  St.  consideration  is  transferred  to  one 
Eep.  725;  Woodman  v.  Churchill,  52  having  notice  of  that  fact,  a  pur- 
Me.  58.  If  a  person  once  becomes  a  chaser  from  such  transferee  after  ma- 
hona  fide  holder  of  commercial  paper,  turity  of  the  note  will  not  be  en- 
he  can  transfer  his  rights  thereto  and  titled  to  recover  thereon.  Woodman 
title  therein  both  before  and  after  ma-  v.  Churchill,  52  Me.  58. 
turity.  Hogan  v.  Moore,  48  Ga.  156;  50.  Rule  where  purchase  is  made  by 
Peabody  v.  Eees,  18  Iowa,  571;  Has-  payee. — Kost  v.  Bender,  25  Mich.  515. 
sett  V.  Avery,  15  Ohio  St.  299.  Judge  Cooley  said  in  this  case:     "But 

In  New  York  it  has  been  held  that  I  am  not  aware  that  this  rule  has  ever 
when  the  payee  of  a  note,  made  for  been. applied  to  a  purchase  by  the  orig- 
his  accommodation,  indorses  and  de-  inal  payee,  nor  can  I  perceive  that  it 
livers  it  before  maturity  to  a  third  is  essential  to  the  protection  of  the 
party,  receiving  from  the  latter  the  innocent  indorsee,  that  it  should  be. 
surrender  of  an  old  note  of  his  own  It  cannot  be  very  important  to  him, 
for  a  smaller  amount  and  the  balance  that  there  is  one  person  incapable  of 
in  cash,  such  third  party  is  thereby  succeeding  to  his  equities,  and  who 
constituted  a  tona  fide  holder  of  the  consequently  would  not  be  likely  to 
note,  and  his  right  to  recover  on  the  become  a  purchaser.  If  he  may  sell  to 
note  as  against  the  maker  will  pass  to  all  the  rest  of  the  community  the  mar- 
his  assignee  thereof  after  maturity,  ket  value  of  his  security  is  not  likely 
Weems  v.  Shaughnessy,  70  Hun  (N.  to  be  affected  by  the  circumstance, 
y.),  175,  24  N.  Y.  Supp.  271.  See  that  a  single  individual  cannot  com- 
also  Britton  v.  Hall,  1  Hilt.  (N.  Y.)  pete  for  its  purchase,  especially  when 
528;  Benedict  v.  De  Groat,  45  How.  we  consider  that  the  nature  of  ne- 
Pr.  (N.  Y. )  384;  Beal  v.  Gen.  Elect,  gotiable  securities  is  such  that  their 
Co.,  16  Misc.  (N.  Y.)  611,  38  N.  Y.  market  value  is  very  little  influenced 
Supp.  527.  by   competition.      Nor    do    I    perceive 

49.  Haseall   v.    Whitmore,    19   Me.  that  any  rule  or  principle  of  law  would 
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*'  claims  acquired  the  title  as  a  holder  in  due  course.  But  the  last- 
"  mentioned  rule  does  not  apply  in  favor  of  a  party  who  became 
"  bound  on  the  instrument  prior  to  the  acquisition  of  such  defective 
"  title."  ®^  A  similar  provision  is  contained  in  the  English  Bills  of 
Exchange  Act.^^  The  statute  also,  as  we  have  already  seen,  pre- 
sumes that  every  negotiable  instrument  was  issued  for  a  valuable 
consideration,  and  that  every  person  whose  signature  appears 
thereon  became  a  party  thereto  for  value. "^ 

b.  Presumption  that  person  is  holder  in  due  course. —  A  holder 
is  defined  in  the  Negotiable  Instruments  Law  as  the  "  payee  or 
"  indorsee  of  a  bill  or  note  who  is  in  possession  of  it,  or  the  bearer 
"  thereof."  ®*  Applying  this  definition  to  the  above  section,  we 
find  that  the  statute  is  declaratory  of  the  common-law  rule  that  the 
possession  of  a  negotiable  instrument  by  the  payee,  indorsee,  or 
bearer  is  prima  facie  evidence  that  he  is  the  lawful  owner  thereof,"' 

be  violated  by  permitting  the  maker  Colorado. — ^Wymaa  v.  Colorado  Nat. 

to    set    up    this    defense    against   the  Bank,  5  Colo.  30,  40  Am.  Eep.  133. 

payee,  when  he  becomes  indorsee,  with  Illmois. —  Jewett   v.    Cook,    81    111. 

the  same  eflfect  as  he  might  have  done  260;  Curtiss  v.  Martin,  20  111.  557. 

before  it  had  been  sold  at  all,  or  that  Iowa. —  Bigelow    v.     Burnham,     90 

there  is  any  valid  reason  against  it."  Iowa,  300,  57  N.  W.  865,  48  Am.  St. 

See  also  Andrews  v.   Robertson,    111  Eep.  442. 

Wis.  334,  87  N.  W.  190,  54  L.  E.  A.  £:a»i«as.— State  Sav.  Assn.  v.  Bar- 

673;  Camp  V.  Sturdevant,  16  Neb.  693,  her,  35  Kan.  488,  11  Pac.  330. 

21   N.  W.   190;   Battersby  v.   Calkins  Kentucky. —  Crosthwait  v.  Meisner, 

(Mich.),  87   N.  W.   860.  13  Bush,  543. 

51.  Neg.   Inst.   L.    (N.   Y.),    §    98.  Maine. —  Lord  v.   Appleton,   15  Me. 

For  same  section  in  statutes  of  other  270. 

States  see  Appendix.  Maryland. —  Long   v.    Crawford,    18 

5a.  English  Bills  of  Exchange  Act,  Md.  220. 

1882,    §    30(2),   which   provides    that  Michigan. —  Barnes  v.  Peet,  77  Mich, 

every  holder  of  a  bill  is  priina  facie  391,  43  N.  W.  1025. 

deemed  to  be  a  holder  in  due  course;  Minnesota.— 'Ba.la.nsen  v.  Gilbert,  55 

but  if  in  an  action  on  a  bill  it  is  ad-  Minn.  334,  56  N.  W.  1117;   Dessaint 

mitted  or  proved  that  the  acceptance,  v.    Blling,    31   Minn.   287,    17    N.   W. 

issue,    or    subsequent    negotiation    of  480. 

the  bill  is  affected  with  fraud,  duress,  Mississippi. —  Smith     v.     Prestidge, 

of  force   and   fear,   or   illegality,   the  14  Miss.  78. 

burden  of  proof  is  shifted,  unless  and  Missouri. —  Priest  v.   Way,   87   Mo. 

until   the   holder   proves   that,   subse-  16;  Fitzgerald  v.  Barker,  85  Mo.  13. 

quent  to  the  alleged  fraud  or  illegality,  Montana. —  Meadowcrof t   v.    Walsh, 

value  has  been  giveh  in  good  faith  for  15  Mont.  544,  39  Pac.  914. 

the  bill.  New  York. —  Freeman   v.    Falconer, 

53.  Neg.    Inst.   L.    (N.    Y.),    §    50.  12  Jones  &  S.  132;  Dean  v.  Hewit,  5 
See  ante,  §  53,  p.  30.  Wend.  257;   Bell  v.   Spotts,   50  How. 

54.  Neg.  Inst.  L.   (N.  Y.),  §  2.  Pr.  162. 

55.  Possession  is  prima  facie   evi-  North   Carolina. —  Triplett   v.   Fos- 
dence  of  ownership.     See  ter,  115  N.  C.  335,  20  S.  E.  475. 

Alabanna. —  Anniston  Pipe  Works  v.  Texas. —  Daugherty  v.  Eastburn,  74 

Furnace  Co.,   94  Ala.   606,   10   South.  Tex.  68,  11  S.  W.  1053;  Ball  v.  Hill 

259;  Garrell  v.  Lillie,  40  Ala.  271.  38  Tex.  237. 

California. —  MeCann    v.    Lewis,    9  Wisconsin. —  Woodruff  v.   King,   47 

Cal.  246.  Wis.  261,  2  N.  W.  452. 
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and  that  he  took  such  instrument  before  maturity,  in  good  faith^ 
for  value,  and  without  notice  of  any  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating  it.^®  The  presump- 
tion, however,  does  not  arise  in  favor  of  a  holder,  where  the  in- 
strument was  payable  to  order,  or  was  not  indorsed."  The 
possession  of  a  nonnegotiable  instrument  is  not  prima  facie  evi- 
dence of  the  title  of  the  holder,  nor  that  it  was  transferred  to  him 

56.  Presumption  as  to  good  faith. —  Missouri. —  Famous    Shoe   &   Cloth- 

The  holder  of  a  negotiable  instrument  ing  Co.  v.  Crosswhite,  124  Mo.  34,  27 

is  presumed  to  have  taken  it  in  good  S.  W.  397,  26  L.  R.  A.  568;  Fitzgerald 

faith,  before  maturity  and  for  value,  v.    Barker,    85    Mo.    13;    Bastine    v. 

See  the  following  cases :  Wilding,   45    Mo.   92,    100   Am.    Dec. 

United  States. —  Collins  v.  Gilbert,  347. 

94  U.   S.  753,  24  L.  Ed.   170;   Good-  Montana. —  Kossiter    v.    Loeber,    18 

man  v.  Simonds,  20  How.  343,  15  L.  Mont.  372.  45  Pac.  560. 

Ed.  934;    Swift  v.  Tyson,   16   Pet.   1,  Nebraska. —  Kelman  v.  Calhoun,  43 

10  li.   Ed.   865;   Atlas   Nat.   Bank  v.  Neb.  157,  61  N.  W.  615. 

Holm,  71  Fed.  489,  19  C.  C.  A.  94.  New  York. —  Langley  v.  Wadsworth, 

Alabama.— First     Nat.      Bank     v.  99  N-  Y.  161,  1  N.  E.  106;  Harger  v. 

Sproul,  105  Ala.  275,   16  South.  879;  Worrall,  69  N.  Y.  370;  Nickerson  v. 

Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala.  E«nger,  76  N.  Y.  279;   Hayes  v.  Ha- 

567.  thorn,  74  N.  Y.  486 ;  Kidder  v.  Horro- 

CaUfomia. —  Sperry    v.     Spaulding,  bin,  72  N.  Y.  159;  Seybell  v.  National 

45  Cal.  544.  Currency  Bank,  54  N.  Y.  288,  13  An^ 

Colorado.— Cha.mpioji  Empire  Min-  ^V-  583;  Morton  v.  Rogers,  14  Wend. 

in?  Co.  V.  Bird,  7  Colo.  App.  523,  44  575;    Nelson  v.  Cowing,  6  Hill,  336; 

Pae   764  James    v.    Chalmers,    6    N.    Y.    209; 

Georgia.— -Dickersoii    v.    Burke,    25  ^^"^"^^^S^  ,!•   ^^"'T.   «6    App.    Div. 

Qa,  225  ^^'  ^^   ^-  ^-   ^"PP-   12;    Flour   City 

illmois.--KM  V.  First  Nat.  Bank,  ^/V  ^v"^«  ^^    ^1°^^  ^^    ^™^    * 

133  111.  234,  24  N.  E.  546;    Cisne  v.  f*  v     «7-T?"PP«,t^^U^xT°^^''-e^'"" 

Chidester,  85  HI.  523;  Jewett  v.  COok,  '^,t'  ^\.^''1'«f  ^  l^   ?•   \-^^^- 

SI   Til    960  "'"'  National  State  Bank  v.  Richard- 

/ol.-Rea  v.  Owens,  37  Iowa,  262;  «<»°^  50  Hun,  604  2  N.  Y  Supp  804. 

T>'     1              -OX.          i\n   T           nnn  North        GuroViina, —  Tredwell        v. 

??^v°  w  \a^''T^^t'^'  l^  J°'^^ii'"''  Blount,  86  N.  C.  53. 

57  N.  W.  865,  48  Am.  St.  Rep.  442.  „„„   ■  t        •         -d  ixi            t      j 

i:a™sas.-dobleskill       First       Nat.  ,,^r"//p»T;":^^^"4''  l.^^"i>^^T 

Bank  v.  Emmett,  52  Kan.  603,  35  Pac.  'l^^^,^  ft'^S    445    39  ^^  ^""c    99^  ' 

Kan.  32,  26  Pac.  487.  Boorman,  56  Wis.  657,  14  N.  W.  819. 

^ent«ofcj/.--Hargis  v.  Trust  Co    30  57.  E^gg  ^    g^jth    19  Tex.  171,  70' 

S-  ^-   ^11'. -^^f^f  ""^^   ''•   SP""gfi«ld  Am.  Dec.  327;  Thompson  v.  Olney,  96 

Bank,  2  Mete.  534.  N.  C.  9;  Quigley  v.  Mexico  So.  Bank, 

af  OMie.—  Webster  v.  Calden,  56  Me.  gO  Mo.  289,  50  Am.  Rep.  503. 

204.  But  in  New  York  it  has  been  held 

Massachusetts. — Esterbrook  v.  Boyle,  that  where  a  promissory  note  is  pay- 

1  Allen,  412;  Balch  v.  Onion,  4  Cush.  able   to   order   and   not   indorsed,   the 

559;   McGee  v.  Prouty,   9  Mete.   547,  legal  presumption  is  that  it  was  de- 

43  Am.  Dee.  409.  livered  to  the  payee  named,  or  soma 

Michigan. —  Little  v.  Mills,  98  Mich,  one  authorized  by  him  to  receive  it, 

423,  57  N.  W.  266 ;  Wright  v.  Irwin,  33  and  its  possession  by  a  third  person 

Mich.  32;  Hovey  v.  Sebring,  24  Mich,  will  be  deemed  to  be  in  trust;  as  be- 

232,  9  Am.  Rep.  1022.  tween  him  and  the  payee  the  note  fur- 

Missouri. —  Harrison     v.     Pike,     48  nishes   at  least  prima  facie   evidence 

Miss.  46;  Emanuel  v.  White,  34  Miss,  that  the   former  has   the   legal   title. 

66,  49  Am.  Dec.  385.  Price  v.  Brown,  98  N.  Y.  388. 
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before  maturity."*  And  where  a  note  was  executed  by  tbe  presi- 
dent of  a  corporation  in  tbe  name  of  tbe  corporation,  and  made 
payable  to  bim  as  executor  of  a  decedent,  tbere  is  no  presumption 
that  tbe  bolder  is  a  bona  fide  bolder  for  value,  before  maturity."* 
Wbere  a  prior  indorse©  is  in  possession  of  a  note,  tb«  burden  of 
proof  is  on  bim  to  sbow  bis  title.^  Tbe  presumption  being  in  favor 
of  the  validity  of  tbe  title  of  the  bolder  of  a  note,  one  seeking  to 
impeach  such  title  assumes  the  burden  of  proof  .^^ 

c.  When  burden  of  proof  shifts. —  The  provision  of  the  statute 
imposing  upon  tbe  bolder  tbe  burden  of  proving  that  he  or  some 
person  under  whom  he  claims  acquired  the  title  is  a  holder  in  due 
course,  when  it  is  shown  that  tbe  title  of  any  person  who  has  nego- 
tiated the  instrument  is  defective,  is  a  legislative  enactment  of  tbe 
general  rule.  This  provision  should  be  construed  with  the  former 
section  of  the  statute  declaring  when  tbe  title  to  an  instrument  is 
defective.®^  It  is  an  elementary  rule  that  when  tbe  maker  of  a 
negotiable  instrument  shows  that  it  has  been  obtained  from  bim  by 
fraud  or  duress,  a  subsequent  transferee  must,  before  be  is  en- 
titled to  recover  on  it,  sbow  that  he  is  a  bona  fide  holder.®    It 

58.  Barriek  v.  Austin,  '21  Barb.  191,  25  2Sr.  E.  402,  10  L.  R.  A.  676;^ 
(N.  Y.)  241;  Bircleback  v.  Wilkiaa,  Vosburgh  v.  Diefendorf,  119  N.  Y. 
22  Pa.  St.  26.  357,  23  N.  E.  801,   16  Am.   St.  Rep. 

59.  Erie  Boot  &  Shoe  Co.  v.  Eichen-  836 ;  First  Nat.  Bank  v.  Green,  4» 
laub,   127   Pa.   St.   164,  17  Atl.  889.  N.  Y.  298;  Cahen  v.  Everitt,  67  App. 

60.  Mauldin  V.  Branch  Bank,  2  Ala.  Div.  (N.  Y.)  86,  73  N.  Y.  Supp. 
602;  Palmer  v.  Whitney,  21  lud.  61.  549;    Pelly    v.    Onderdonk,    61    Hun 

61.  See  cases  cited  under  note  56,  (N.  Y.)  314,  15  N.  Y.  Supp.  915; 
immediately  amte.  Benson  v.  Gurlach,  58  Hun   (N.  Y.),. 

62.  See  Neg.  Inst.  L.  (N.  Y.),  S  94,  610,  12  N.  Y.  Supp.  595. 

See  ante,  §  76,  p.  374.  In  other  States  the  foUowi-g  cases- 

63.  Burden   of   proof   when  maker   are  cited: 

shows    fraud,    duress,    etc. —  In  New  Alabama. —  Holland   v.    Barnes,    53 

York    the    following    are    controlling  Ala.   83,   25   Am.   Rep.   595;    Ross   v. 

eases  upon  this  proposition:    Citizens'  Drinkard,  35  Ala.  434. 

Nat.  Bank  v.  Weston,  162  N.  Y.  113,  Arkansas. —  Bertrand    v.    Barkman, 

56  N.  E.  494,  where  it  was  held  that  13  Ark.  150;  Taber  v.  Merchants'  Nat. 

proof    that    a    promissory    note    was  Bank,  48  Ark.  454,  3  S.  W.  805. 

fraudulent  as  between  the  holder  and  Oalifornia. —  Eames  v.  Crosier,  101 

makers,  shifts  to  the  transferee,  suing  Cal.    260,    35    Pae.    873;    Jordan    v. 

thereon,  the  burden  of  proof,  and  it  Grover,  99  Cal.  194,  33  Pac.  889. 

becomes   necessary   for   him   to    show  Illinois. —  Hodaon   v.    Eugene   Glass, 

not  only  the  payment  of  value  by  him,  Co.,  156  111.  397,  40  N.  E.  971. 

but  the  circumstances  under  which  he  Indiana. —  First  Nat.  Bank  v.  Ruhl, 

became  the  holder  of  the  note.     See  122  Ind.  279,  23  N.  E.   766;   Palmer 

also    Donai    v.    Lutjena,    165    N.    Y.  v.  Poor,  121  Ind.  135,  22  N.  E.  984; 

622,     59     N.     E.     1121;     Smith     v.  Giberson  v.  Jolley,   120  Ind.   301,  22 

Weston,  159  N.  Y.  194,  54  N.  E.  38;  N.  E.  306. 

Joy  V.   Diefendorf,    130   N.   Y.   6,   28  Iowa. —  Galbraith    v.     McLaughlin, 

N.   E.   602;    Franc  v.   Dickinson,   125  91  Iowa,  399,  59  N.  W.  338;  United 

N.  Y.  710,  26  N.  B.  250;  Canajoharie  States  Nat.  Bank  v.  Crosley,  86  Iowa, 

Nat.   Bank  v.   Diefendorf,   123  N.   Y.  633,  53  N.  W.  352. 
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is  not  essential  that  the  plaintiff  sustain  the  burden  so  cast  upon 
him  by  showing  that  he  himself  purchased  the  instrument  for 
value,  but  he  may  avail  himself  of  the  position  of  any  previous 
holder  who  was  a  holder  for  value.*'  Where  it  is  shown  by  the 
defendant  that  an  instrument  was  given  for  a  particular  purpose, 
and  was  afterward  unlawfully  diverted  therefrom,  the  burden  of 
proving  that  he  is  a  bona  fide  holder  is  imposed  upon  the  plain- 
tiff.*®    The  fraudulent  diversion  operating  to  change  the  burden 

Kentucky. —  Early     v.     McCart,     2       Texas. —  Eiche    v.     Planters'     Nat. 

Dana,  414.  Bank,   84   Tex.   413,    19    S.    W.  .610; 

Maine. — Wing  v.  Martel,  95  Me.  535,  People's  Nat.   Bank  v.  Mulkey   (Tex. 

50  Atl.   705;   Market  &  Fulton  Nat.  Civ.  App.),  61  S.  W.  528. 
Bank  v.  Sargent,  85  Me.  349,  27  Atl.       64.  Montclaire  v.  Eamsdell,  107  U. 

192;  Kellogg  v.  Curtis,  69  Me.  212,  31  S.  147,  2  Sup.  Ct.  391,  37  L.  Ed.  431. 

Am.  Eep.  273.  See  also  preceding  section  as  to  rights 

Maryland. —  Cover  v.  Myers,  75  Md.  of     holders     deriving     title     through 

406,  23  Atl.  850 ;  Williams  v.  Hunting-  holder  in  due  course, 
ton,  68  Md.  590,  13  Atl.  336,  6  Am.       65.  Unlawful     diversion. —  In     the 

St.  Eep.  477.  case  of  Smith  v.  Weston,  159  N.  Y. 

Massachusetts. —  Conant     v.     John-  194,    198,    54    N.    E.    38,    the    court 

ston,   165   Mass.   450,  43   N.  B.   192;  said:      "While   upon   the   production 

Sullivan  v.  Langley,   120  Mass.   437;  of    the    note    by    the    plaintiff,    and 

Tucker  v.  Morrill,  1  Allen,  528.  proof   of   the   signatures   of   the  par- 

MicJiigan. —  Drovers'  Nat.   Bank  v.  ties     thereto,     and     of     presentment 

Blue,   110  Mich.  31,  67  N.  W.   1105;  and     notice     of    dishonor,     a    prima 

Erench  v.  Talbot  Pav.  Co.,  100  Mich,  facie    case    was    established     in    his 

443,  59  N.  W.  163.  favor,   as   soon    as    it    appeared   that 

Mirmesota. —  First    Nat.     Bank    v.  the  note  was  indorsed  outside  of  the 

Eolan,  63  Minn.  525,  65  N.  W.  952;  firm  business,  and  without  authority 

Bank  of  Montreal  v.  Eichter,  55  Minn,  of   all    the    members,    the   burden   of 

362,  57  N.  W.  61.  proof  shifted,  and  in  order*  to  reoover 

Missov/ri. —  Campbell    v.    Hoff,    129  it  was  necessary  for  the  plaintiff  to 

Mo.  317,  31  S.  W.  603.  show  that  he  was   a   hona  fide  pur- 

Nehraska. —  Crosby    v.    Eitohey,    47  chaser,  or   that  the  indorsement  was 

Neb.  924,  66  N.  W.  1005;  Fawcett  v.  authorized.      It   was   not   enough   for 

Powell,  43  Neb.  437,  61  N.  W.  586.  him  to  prove  simply  that  he  had  paid 

New        Hampshire. —  Perkins        v.  value   for    the   note  before    maturity, 

Prouty,   47   N.   H.   387,  93   Am.   Dec.  but  it   was  necessary  for  him   to  go 

449.  further  and  show  either  that  he  had 

New    Jersey. —  Haines     v.     Merrill  no  nowledge,  or  notice   equivalent  to 

Trust  Co.,   56  N.  J.   L.   312,  28  Atl.  knowledge,  that  the  indorsement  was 

796.  for  the  accommodation  of  the  makers. 

North  Carolina. —  Commercial  Bank  or   else   that   it  was   made   with  the 

V.  Burgowyn,  108  N.  C.  62,  12  S.  E.  authority  of,  or  was  ratified  by,  the 

952,  23  Am.  St.  Eep.  49.  other  members  of  the  firm."    See  also 

North  Dakota. —  Eaviez  v.  Nickells,  Farmers    &    Citizens'    Nat.    Bank    v. 

9  N.  Dak.  536,  84  N.  W.  358.  Moxen,  45   N.   Y.   762;    Nickerson  v. 

Oregon. —  Owens  v.  Snell,  etc.,  Co.,  Euger,  76  N.  Y.   279 ;   Grocers'  Bank 

29  Ore.  483,  44  Pac.  827.  v.'Penfield,  69  N.  Y.  502,  25  Am.  Eep. 

Pennsylvania. —  Eeal  Estate   Co.   v.  231;  Western  Nat.  Bank  v.  Wood,  64 

Eussell,  148  Pa.  St.  496,  24  Atl.  59;  Hun  (N.  Y.),  635,  19  N.  Y.  Supp.  81; 

Gere  v.   Unger,   125   Pa.   St.   644,   17  Hale  v.    Shannon,   57   Hun    (N.   Y.), 

Atl.  511;  Eeamer  v.  Bell,  79  Pa.  St.  466,  11  N.  Y.  Supp.  129. 
292.  In  the  case  of  American  Exchange 

Rhode  Island. —  Hazard  v.  Spenser,  Nat.  Bank  v.  New  York  Belting,  etc., 

17  E.  I.  561,  23  Atl.  729.  Co.,  74  Hun  (N.  Y.),  446,  affd.  in  14S 
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of  proof  must  be  a  fraud  as  against  the  defeaidaiit  or  maker,  and 
not  as  against  the  payee  or  some  intermediate  holder.**  Where  it 
is  proved  that  negotiable  paper  was  lost  or  stolen,  the  burden  of 
proof  is  upon  the  purchaser  to  show  that  he  is  himself  a  bona  fide 
purchaser,  or  that  he  has  succeeded  to  the  rights  of  a  bona  fide 
holder,  before  maturity.*'^  In  the  absence  of  proof  of  fraud  or 
misappropriation,  the  presumption  is  that  the  indorsee  of  a  nego- 
tiable bill  or  note  is  a  bona,  fide  holder  for  value,  and  this  pre- 
sumption is  not  repelled  merely  by  proof  that  the  bill  or  nx)t©,  as 
between  the  immediate  parties,  was  without  consideration,  and  was 
made,  indorsed,  or  accepted  by  one  for  the  sole  accommodation  of 
the  other ;  when  no  other  proof  is  given,  the  holder  is  not  bound  to 
prove  a  valuable  consideration.**  We  have  already  considered,  in 
the  chapter  on  Consideration,  the  presumption  of  a  valuable  con- 
sideration, and  the  effect  thereof  on  the  rights  of  holders.**  The 
rule  has  been  well  stated  by  Paterson,  J.,  as  follows :  "  Upon 
proof  by  the  defendant  of  fraud  or  illegality  in  the  inception  of 
the  note,  the  burden  is  cast  upon  the  indorsee  to  show  that  he  is 
an  innocent  holder.  This  the  latter  may  do  by  showing  that  he 
purchased  the  note  before  maturity,  or  from  an  innocent  indorsee, 
for  value,  in  the  usual  course  of  business.  When  this  is  done, 
unless  the  evidence  shows  that  the  note  was  taken  by  the  plaintiff 
under  circumstances  creating  the  presumption  that  he  knew  the^ 
facts  impeaching  its  validity,  the  burden  is  cast  upon  the  defend- 
ant to  show,  if  he  would  defeat  the  plaintiff  in  his  action,  that  the 
latter  took  the  instrument  with  notice  of  the  defendant's  equi- 
ties." ""*    The  payment  of  value  for  negotiable  paper  is  a  circum- 

N.  Y.  698,  43  N.  E.  168,  it  was  held  Co.  v.  McClellan,  40  W.  Va.  405,  ^1 

that  where  it  appears  that  the  plain-  S.  E.  1025. 

tifiF  paid  full  value  for  a  note,  in  the  66.  Kinney  v.  Kruse,  28  Wis.  83. 
usual  course  of  business,  and  there  67.  Northampton  Nat.  Bank  v.  Kid- 
are  no  circumstances  to  show  that  he  der,  106  N.  Y.  221,  12  JC.  E.  577,  60 
had  notice  that  the  note  had  been  di-  Am.  Rep.  443;  Nickolson  v.  Patton, 
verted,  it  will  be  presumed  that  he  13  Iowa,  213;  Devlin  v.  Clark,  31  Mo. 
acquired  it  in  good  faith,   and  with-  22. 

out  notice  of  the  diversion.  68.  Harger   v.    Worrall,    69    N.   Y. 

See  also  in  support  of  the  proposi-  370 ;    Merc&ants  &   Traders'   Bank   v. 

tion  in  the  text :    Sperry  v.  Spaulding,  Crow,  60  N.  Y.  85 ;  Eoss  v.  Bedell,  5 

45    Cal.    544;    Union    Nat.    Bank    v.  Duer  (N.  Y.),  462. 

Harber,  56  Iowa,  559,  9  N.  W.  890;  69.  See  chap.  IV,  §  53,  cmte. 

Aldrich  v.  Warren,  16  Me.  465;   Per-  70.  Eames  v.  Crosier,  101  Cal.  260, 

rin  v.  Noyes,  39  Minn.   384,  63  Am.  35  Pac.  873.     See  also  Dalrymple  v. 

Dec.  633;  Williams  v.  Huntington,  68  Hillenbrand,  62  N.  Y.  5,  20  Am.  Rep. 

Md.  590,  13  Atl.  336,  6  Am.  St.  Rep.  438.    The  effect  of  the  decision  in  the 

477;    Davis  v.   Bartlett,   12   Ohio   St.  latter   case   is  that  where  in   an   ac- 

534,  80  Am.   Dec.  375;   Union  Trust  tion  on  a  promiasory  note  the  defense 
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stance  to  be  taken  into  account  with  other  facts  in  determining  the 
question  of  the  iona  fides  of  the  transaction,  and  when  full  value 
is  paid,  it  is  entitled  to  great  weight.^^ 

It  will  he  noticed  that  the  statute  provides  that  proof  of  a  de- 
fective title  shifts  the  burden  of  proof  upon  the  holder ;  a  title  is 
defective  where  the  instrument  is  obtained  for  an  illegal  considera- 
tion. It  follows,  therefore,  that  if  the  consideration  be  shown  to 
be  illegal ;  as  for  a  gambling  debt,  an  unlawful  sale  of  commodi- 
ties, or  as  being  tainted  with  usury,  the  burden  of  proof  will  then 
rest  upon  the  plaintiff  to  show  that  he  was  a  holder  in  due  course  -J^ 


of  fraud  in  its  inception  is  interposed 
and  the  plaintiff  shows  that  he  was  a 
purchaser  for  full  value,  before  ma- 
turity, the  burden  of  proving  that 
he  had  notice  of  the  alleged  fraud  is 
upon  the  defendant.  The  following 
cases  are  also  applicable:  Mont- 
gomery First  Nat.  Bank  v.  Dawson, 
78  Ala.  71;  Merchants'  Nat.  Bank  v. 
Masonic  Hall,  62  Ga.  271;  American 
Nat.  Bank  v.  Sargent,  85  Me.  349,  35 
Am.  St.  Rep.  376,  27  Atl.  192 ;  Henry 
V.  Sneed,  99  Mo.  422,  12  S.  W.  663, 
17  Am.  St.  Rep.  580;  Todd  v.  Wick, 
36  Ohio  St.  370;  Wright  v.  Hardy,  88 
Tex.  853,  32  S.  W.  885. 

71.  Presumption  when  full  value  is 
paid. —  Canajoharie  Nat.  Bank  v.  Die- 
fendorf,  123  N.  Y.  191,  25  N.  E.  402, 
10  L.  R.  A.  676.  The  court  in  this 
case  said :  "  But  that  fact  ( of  full 
value  paid,  etc.),  is  never  conclusive, 
except  in  the  absence  of  evidence  tend- 
ing to  show  notice  or  bad  faith.  Those 
who  seek  to  secure  the  advantages 
which  the  commercial  law  confers  upon 
the  holders  of  bank  bills  or  negotiable 
naper  must  bring  themselves  within 
the  conditions  which  the  law  pre- 
scribes to  establish  the  character  of 
a  bona  fide  holder.  They  are  entitled 
to  the  benefits  of  that  rule  only  when 
they  have  purchased  such  paper  in 
good  faith,  in  the  usual  course  of 
business,  before  maturity  for  full 
value,  and  without  notice  of  any  facts 
affecting  the  validity  of  the  paper. 
This  has  been  the  law  in  this  State 
since  the  case  of  Hay  v.  Coddington, 
5  Johns.  Ch.  (N.  Y.)  54,  20  Johns. 
(N.  Y.)  636.  The  fact  that  they  took 
the  paper  before  maturity,  and  paid 
the  full  value  thereof,  in  the  absence 
of  other  facts,  undoubtedly  affords  a 
presumption  of  the  good  faith  of  the 


transaction.  But  where  it  further  ap- 
pears that  such  property  has  been 
fraudulently  and  illegally  obtained 
from  its  owner  or  maker,  and  under 
such  circumstances  that  the  person 
putting  it  in  circulation  could  not 
maintain  an  action  thereon,  it  is  in- 
cumbent upon  the  holder,  in  order  to 
succeed,  to  go  farther  and  show  the 
circumstances  under  which  it  came 
into  his  possession,  and  that  he  has 
acted  in  good  faith  in  the  transaction. 
What  constitutes  good  faith  in  such 
transactions  has  been  the  subject  of 
frequent  discussion  in  the  books,  and 
while  differences  of  opinion  may  exist 
on  some  points,  there  is  perfect  uni- 
formity among  them  upon  the  point 
that  a  want  of  good  faith  in  the  trans- 
action is  fatal  to  the  title  of  the 
holder,  and  that  gross  carelessness, 
although  not  of  itself  suflScient  as  a 
question  of  law  to  defeat  title,  con- 
stitutes evidence  of  bad  faith." 

73.  Illegal  consideration. — ^Where  the 
consideration  of  a  note  is  illegal,  the 
burden  is  on  the  holder  to  show  that 
he  is  a  iona  fide  holder  (State  Nat. 
Bank  v.  Bennett,  8  Ind.  App.  679,  36 
N.  E.  551)  ;  as  also  where  the  trans- 
action in  which  the  note  was  given 
was  in  violation  of  a  statute  (New  v. 
Walker,  108  Ind.  365,  9  N.  E.  386,  58 
Am.  Rep.  40)  ;  for  gambling  debt 
(Shain  v.  Goodwin,  46  Fed.  564)  ;  for 
sale  of  spirituous  liquors  contrary  to 
statute  (Sweet  v.  Hooper,  62  Me.  54; 
Hapgood  V.  Needham,  59  Me.  442; 
Rock  Island  Nat.  Bank  v.  Nelson,  41 
Iowa,  563 ;  Paton  v.  Coit,  5  Mich.  505, 
72  Am.  Dec.  58;  Bottomley  v.  Gold- 
smith, 36  Mich.  27;  Garland  v.  Lane, 
46  N.  H.  245).  And  see,  generally. 
Fuller  V.  Hutehings,  10  Gal.  523,  7(V 
Am.  Dec.  746;  Graham  v.  Larimer,  85 
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tut  proof  of  a  want  or  failure  of  consideration  does  not,  in  most 
jurisdictions,  operate  to  shift  the  burden  of  proof  to  the  plaintiff.''* 
d.  Application  as  to  party  prior  to  defective  title. —  Where  a 
person  became  bound  on  an  instrument  prior  to  some  act  or  cir- 
cumstance which  a£f«5ted  its  title  and  produced  a  defect  therein, 
he  cannot,  by  proving  such  subsequent  defect,  shift  the  burden  of 
proof  and  require  the  holder  to  sho^  affirmatiTely  that  he  is  a 
bona  -fide-  holder  for  value.''*  Dixon,  Ch.  J.,  said :  "  The  fraud- 
ulent putting  in  circulation  of  a  negotiable  instrument  which 
-operates  to  change  the  burden  of  proof  and  to  call  upon  the  plain- 
tiff to  prove  his  title  as  a  bona  -fide  holder,  is  where  this  ia  done 
fraudulently  as  to  the  defendant  or  maker,  and  not  where  it  is  so 
done  as  to  the  payee,  or  some  intermediate  holder  or  party  to  the 
paper.'* '"' 

Cal.  173,  23  Pac.  286 ;  Terry  v.  Taylor,  N.  Y.  85.     See  also  Commissioners  v. 

64  Iowa,  35,  19  N.  W.  841 ;  Holden  v.  Clark,  94  U.  S.   285 ;   Collins  v.  Gil- 

■Cosgrove,     12     Gray     (Mass.),     216;  bert,  94  U.  S.  753,  24  L.  Ed.  170;  /re 

Smith  V.  Edgeworth,  3  Allen  (Mass.),  re  Tallassee   Mfg.   Co.,   64  Ala.    593; 

233;    Emerson    v.    Burns,    114    Mass.  McOann  v.   Lewis,  9  Cal.  246;   Bank 

348;    Porter  v.  Knapp,   6   Lans.    (N.  of   Pittsburgh   v.    Neal,   22    Ind.    96; 

Y.)    125.  Kellogg  v.  Curtis,  69  Me.  212;  Baxter 

Usury. —  Where  usury  in  the  origi-  v.  Ellis,  57  Me.  180 ;  Magee  v.  Badger, 

nal  transaction  is  proved  the  burden  34  N.  Y.  247;  Belmont  Branch  Bank 

is  upon  the  plaintiflF  to  show  that  he  is  v.  Hoge,  35  N.  Y.  65 ;  Harger  v.  Wor- 

a  bona  fide  holder  for  value,  and  with-  rail,   69   N.  Y.   370;    Sloan  v.   Union 

out  notice.     McDonald  v.  Aufdengar-  Banking  Co.,  67  Pa.  St.  479;  Cook  v. 

ten,  41  Neb.  40,  59  N.  W.  762 ;  Colby  Helms,  5  Wis.   107. 
V.  Parker,  34  Neb.  510,  52  N.  W.  693;        The  indorsee  in  an  action  by  him 

Smith    V.    Mohr,    64    Mo.    App.    39;  against   the  maker    cannot   be   called 

Seymour  v.   Strong,   1   Hill    (N.  Y.),  on   to   prove   consideration   until   the 

563.  defendant   has   shown    that   the   note 

73.  Want   or  failure  of  considera-  was  obtained  or  put  in  circulation  by 

tion. —  Proof   of   want    or   failure   of  fraud  or  undue  means.    Kelly  v.  Ford, 

•consideration    between    a   maker    and  4    Iowa,    140;     Knight    v.    Pugh,    4 

payee  of  a  promissory  note  does  not  Watts  &  S.    (Pa.)    445,  39  Am.  Dee. 

change   the  presumption  that  one  to  99;    Gray  v.   Bank   of  Kentucky,   29 

whom    the    latter    has    indorsed    and  Pa.  St.  365 ;  Third  Nat.  Bank  v.  An- 

delivered    the    note    is    a    bona    fde!  gell,  18  E.  I.  1,  29  Atl.  500. 
holder   for  value,  but  the  burden   of       74.  Neg.  Inst.  L.  (N.  Y.),  §  98. 
proof  is  upon  the  maker.     Mechanics       75.  Kinney     v.     Kruse,     28     Wis. 

A   Traders'   Nat.   Bank   v.    Crow,   60  183. 
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a.  Liability  as  imposed  by  statute. 

b.  Contract  of  indorsement;  liability  in  general. 
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§  80.  Liability  of  maker. 

a.  Statutory  provision. —  Tlie  Negotiable  Instruments  Law  pro- 
vides that :  "  The  maker  of  a  negotiable  instrument,  by  making 
"  it,  engages  that  he  will  pay  it  according  to  its  tenor ;  and  admits 
"  the  existence  of  the  payee  and  his  then  capacity  to  indorse."  ''* 
This  is  an  elementary  rule  of  commercial  law. 

b.  In  general. —  It  will  be  noticed  by  an  examination  of  a  fol- 
lowing section  of  the  itTegotiable  Instruments  Law  "  that  the  lia- 
bility of  a  maker  of  a  promissory  note  and  an  acceptor  of  a  bill  of 
exchange  are  substantially  the  same.  The  maker  of  a  promissory 
note  is  the  principal  debtor  to  be  called  upon  before  any  of  the 
other  parties  can  be  made  liable.^*  The  maker  "  undertakes  to 
pay  the  money  stated  in  the  note  at  the  time  when  it  becomes  due, 
or,  as  the  common  phrase  is,  at  its  maturity,  to  the  payee  or  other 
person  entitled  to  receive  the  same,  according  to  the  tenor  thereof. 
He  is  not  bound  to  pay  the  note  until  its  maturity ;  and  if  he  pays 
it  before,  and  it  is  not  surrendered  up,  he  will  be  liable  to  any 
subsequent  hona  fide  holder  for  value  without  notice  before  it  be- 
come due."  ''*    The  maker  is  bound  by  the  express  terms  of  the 

76.  Neg.  Inst.  L.  (N.  Y.),  §  110.  78.  1  Parsons  on  Notes  and  Bills, 
For  same  section  in  statutes  of  other  229. 

States   see  Appendix.  79.  Story    on    Promissory    Notes, 

77.  Neg.  Inst.  L.    (N.  Y.),   §   112.   §  113. 
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instrument ;  it  must  be  paid  by  him  in  tbe  manner  and  at  the  time 
and  place  specified  therein.®**  It  is  no  defense  in  an  action  gainst 
the  maker  by  an  indorsee  that  the  indorser  had  secured  the  payment 
of  the  note  to  the  indorsee;  by  his  execution  of  the  note  he  has 
bound  himself  as  principal  debtor,  aiid  he  is  primarily  liable;®^ 
nor  is  a  maker  relieved  from  liability  to  a  holder  because  of  the 
«rror  of  a  bank  ofiicer,  in  omitting  to  apply  funds  in  the  bank,  to 
the  payment  of  the  note,  when  presented  by  the  holder.®*  If  a 
note  is  payable  to  bearer  or  is  indorsed  in  blank,  the  maker  -will  be 
released  from  his  liability  by  payment  to  a  person  in  possession 
•with  an  apparent  lawful  right  of  ownership;®*  but  if  there  are 
circumstances  clearly  showing  that  the  holder  is  in  unlawful  posr 
session  of  the  note  he  would  be  justified  in  withholding  payment.®* 


80.  Brown  v.  Noyes,  Fed.  Cas.  No. 
a,023. 

Place  of  payment.— Negotiable  paper 
is  personal  property,  the  location  of 
•which  is  that  of  the  owner,  and  hence, 
where  no  place  of  demand  is  stipulated, 
the  maker  must  seek  the  holder  to  pay 
it.  Ballard  v.  Webster,  9  Abb.  Pr.  (N. 
Y.)  404. 

In  the  ease  of  Adams  v.  Rutherford, 
13  Ore.  78,  8  Pae.  896,  it  was  held  that 
where  a  note  is  payable  at  a  particular 
place,  the  payor  must  be  at  that  place 
when  the  note  matures,  ready  and  will- 
ing to  pay  the  same;  and  if  the  payee 
is  not  there  to  receive  it,  he  must  de- 
posit the  amount  due  in  a  bank  or 
other  place,  to  be  paid  or  kept  intact. 

81.  Hoyt  V.  Mead,  13  Hun  (N.  Y.), 
327;  Diekerson  v.  Burke,  25  Ga.  225; 
Dows  V.  MeMichael,  6  Paige  (N.  Y.), 
139.  See  also  Jones  v.  Bristow,  51 
App.  Div.  (N.  Y.)  302,  64  N.  Y.  Supp. 
892. 

82.  Hecksher  v.  Shoemaker,  47  Pa. 
St.  249.  Nor  can  the  maker  refuse  to 
pay  because  the  holder  has  taken  the 
note  from  the  payee  for  a  debt  which 
the  payee  was  not  required  to  pay. 
Gould  V.  Leavitt,  92  Me.  416,  43  Atl. 
17. 

83.  Grant  V.  Vaugh,  3  Burr.  (Eng.) 
1516;  Miller  v.  Rose,  1  Burr.  (Eng.) 
452;  Story  on  Promissory  Notes,  §  113. 

The  possession  of  an  instrument  af- 
fords prima  fade  proof  of  the  right  to 
receive  payment  for  the  owner. 
Streeter  v.  Poor,  4  Kan.  412 ;  Cothran 
V.  Collins,  29  How.  Pr.  (N.  Y.)  113; 
Paulmati    v.    Claycomb,    75    Ind.    64. 


And  it  has  been  held  that  the  maker 
of  a  negotiable  promissory  note  may 
rightfully  pay  it  to  any  person  hold- 
ing the  note  if  he  acts  in  good  faith, 
and  has  no  reason  to  su3pect  that  the 
holder  is  not  the  rightful  owner.  Vin- 
son V.  Vives,  24  La.  Ann.  336;  Ells- 
worth V.  Fogg,  35  Vt.  355;  Greve  v. 
Schweitzer,  36  Wis.  554;  Edwards  v. 
Parks,  60  N.  C.  598.  This  is  especially 
true  in  case  of  notes  payalle  to  bearer 
or  indorsed  in  blank.  Paris  v.  Moe, 
60  Ga.  90;  Merritt  v.  Cole,  14  Hun 
(N.  Y.),  324;  Lamb  v.  Matthews,  41 
Vt.  42;  Long  v.  Thayer,  150  U.  S.  520, 
14  Sup.  Ct.  189,  37  L.  Ed.  1167;  Stod- 
dard V.  Burton,  41  Iowa,  582.  But 
there  are  cases  holding  that  mere 
possession  is  not  sufficient  to  authorize 
payment,  where  the  circumstances 
within  the  knowledge  of  the  maker 
were  sufficient  to  arouse  a  suspicion 
as  to  the  authority  of  the  holder  to 
receive  payment.  Tarplcy  v.  Mc- 
Whorter,  56  Ga.  410j  Nelson  v.  Tum- 
lin,  74  Ga.  171;  Netterville  v.  Stevens, 
3  Miss.  642. 

84.  Lee  v.  Ware,  1  Hill  (S.  C),  313. 

Payment  to  fraudulent  holdei  re- 
leases the  maker  if  he  had  no  notice  of 
the  fraud.  Alexander  v.  Rollins,  14 
Mo.  App.  109;  Brennan  v.  Merchants 
&  Mfrs.'  Bank,  62  Mich.  343,  28  N.  W. 
881.  And  payment  to  thief  or  finder 
of  note  payable  to  order,  even  where 
the  maker  makes  no  inquiry  as  to 
rights  of  holder,  will  relieve  the  maker. 
Cothran  v.  Collins,  29  How.  Pr.  (N. 
Y.)  113. 

Payment  by  maker  of  note  to  the 
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The  possession  by  an  assumed  agent  of  a  promissory  note  payable 
to  the  order  of  the  payee,  and  not  indorsed  by  him,  is  not  alone 
sufficient  evidence  of  his  authority  to  authorize  a  payment  thereof 
to  him.*' 

c.  Where  maker  signs  as  surety. —  Where  two  or  more  persons 
execute  a  note,  and  one  of  them  adds  to  his -signature  the  word 
"  surety,"  all  are  to  be  regarded  as  makers  of  the  note,  and  suit 
may  be  brought  against  them  all.*®  The  only  value  of  the  word 
*'  surety  "  is  to  show  his  right  to  reimbursement  from  the  prin- 
cipal, and  not  to  limit  his  liability  to  the  payee.*^  While  the  affix- 
ing of  this  word  to  the  signature  of  one  or  more  of  the  makers 
does  not  affect  the  terms  or  legal  effect  of  the  contract,  it  indicates 
the  relation  in  which  the  parties  stand  to  each  other,  and  the  payee 
and  other  subsequent  parties  to  the  note  must  deal  with  it  with 
the  knowledge  that  the  makers  occupy  such  position.**     The  au- 

payee  in  possession,  with  knowledge  restrict  his  liability,  and  that  this  fact 

that  he  had  been  adjudged  non  compos  should  overcome  the  presumption  that 

mentis,  and  that  a  guardian  had  been  the  defendant  was  a  maker.    The  court 

appointed  for  him,  is  invalid  and  will  said :     "  The  word  '  surety,'  afBxed  to 

not  discharge  the  maker  from  liability  the  defendant's  name,  only  indicated 

to  the  guardian.    Leonard  v.  Leonard,  to  the  plaintiff  the  fact  that  the  de- 

14  Pick.   (Mass.)   280.  fendant  was  surety  for  the  bank,  and 

85.  Doubleday  v.  Kress,  50  N.  Y.  this  was  already  known  to  him.  He 
410;  Wangner  v.  Grimm,  169  N.  Y.  knew  that  the  bank  had  the  money, 
421,  62  N.  E.  569.  that  the  defendants  did  not  have  it, 

86.  In  New  York  the  following  and  that  in  faet  they  were  sureties 
cases  are  in  point:  Robinson  v.  Lyle,  for  the  bank;  but  this  fact  did  not 
10  Barb.  (N.  Y.)  512;  Hoyt  v.  Mead,  change  the  undertaking  of  the  defend- 
13  Hun  (N.  Y.),  327;  Beaman  v.  ant  from  that  of  maker  to  that  of  in- 
Lyon,  27  Weekly  Dig.  168.  dorser  entitled  to  demand  and  notice. 

In  other  States  the  following  cases  A   surety  is   an   original  maker,   and 

may  be  cited:     And  v.  Magruder,   10  becomes     primarily     and     absolutely 

Cal.  282;  Southern  Cal.  Nat.  Bank  v.  liable,  as  much  so  as  the  principal,  to 

Wyatt,  87  Cal.  616,  25  Pae.  918;  Bond  any  person  lawfully  holding  the  paper. 

V.  Storrs,  13  Conn.  412;  Rose  v.  Mad-  Bank  of  Newbury  v.  Richards,  35  Vt. 

den,  1  Kan.  445;   Little  v.  Weston,  1  284.     But  this  presumption  was  sus- 

Mass.   156;   Hunt  v.  Adams,  5  Mass.  ceptible    of   being    controlled   by   evi- 

358,  4  Am.  Dec.  68;  Inkster  v.  First  dence  of  the  real  obligation  intended 

l^at.  Bank,  30  Mich.  143;  Leonard  v.  to  be  assumed  by  the  defendant  and 

Sweetzer,    16    Ohio,     1;    Kleckner    v.  known  to  the  plaintiff." 
Klapp,  2  Watts  &  S.  (Pa.)  44;  Ballard       87.  And  v.  Magruder,  10  Cal.  282. 
v.  Burton,  64  Vt.  387,  24  Atl.  769,  16       88.  Use   of   word  "  surety."—  Har- 

L.  K.  A.  664;  Dart  V.  Sherwood,  7  Wis.  ris    v.     Brooks,     21     Pick.      (Mass.) 

523,  7B  Am.  Dec.  228.  195.      In    the    case    of    Hubbard    v. 

Rebuttal    of   presumption. —  In   the  Gumey,  64  N.  Y.  457,  463,  the  court 

case  of  Ballard  v.  Burton,  64  Vt.  387,  said :     "  It  would  have  been  precisely 

24  Atl.  769,  16  L.  R.  A.  664,  it  was  the  same  contract  if  the  defendant  had 

insisted  that  the  affixing  of  the  word  added  the  word  '  surety '  to  his  name. 

"  surety "  to  the  name  of  thj  defend-  The  addition  of  that  word  would  not 

ant  on  the  back  of  a  certificate  of  de-  have  varied  it  in  the  slightest  degree, 

posit  was  notice  to  the  plaintiff  that  The  only  service  it  would  have  per- 

the  defendant  intended  to   limit  and  formed  would  have  been  to  give  notice 
26 
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thoritiea  are  conflicting  as  to  whether  or  not  parol  evidence  is 
admissible  to  establish  such  relationship  where  it  is  not  shown  on 
the  face  of  the  not© ;  the  weight  of  authority  is  apparently  in  favor 
of  the  admissibility  of  such  evidence,  where  it  appears  that  th©' 
holder  had  notice  of  the  relationship.**  In  the  absence  of  anything 
to  the  contrary  on  the  face  of  the  note,  the  presumption  is  that  the 
signers  of  a  note  are  joint  makers  and  not  principal  and  surety.^ 
d.  Existence  and  rights  of  payee. —  The  provision  of  the  statute 
that  the  maker  of  a  negotiable  instrument  admits  the  existence  of 
the  payee  and  his  then  capacity  to  indorse  is  declaratory  of  the 
common-law  rule.  Cases  frequently  arise  involving  the  question  of 
the  right  of  a  corporation  to  take  or  discount  commercial  paper. 
In  general,  whoever  contracts  with  a  corporation,  in  the  use  of 
corporate  powers  and  franchises  and  within  the  scope  of  such 
powers,  is  estopped  from  denying  the  corporate  existence,  or  in- 
quiring into  the  regularity  of  the  corporate  organization,  when  an 
enforcement  of  the  contract,  or  a  right  arising  under  it  is  sought.®' 
And  where  a  note  is  discounted  by  a  corporation  the  maker  cannot 
defend  an  action  brought  thereon,  on  the  ground  that  the  corpora- 
tion had,  by  its  charter,  no  power  to  discount  notes.®*    And  where 

of  the  fact  to  the  other  party.  If  rights  of  the  indorser  on  the  face  of 
this  is  shown  aliunde,  it  is  equally  ef-  the  note  and  the  contract  of  indorse- 
feetlve.  There  is  nothing  inconsistent  ment  may  be  qualified  and  changed  by 
in  the  instrument  with  the  fact  that  parol  testimony,  and  the  intention  of 
the  defendant  signed  as  surety,  as  in  the  parties  established  by  showing 
10  Pet.  (U.  S.)  263,  where  the  sure-  facts  and  circumstances  of  the  trans- 
ties  bound  themselves  in  terms  as  prin-   action. 

cipals.     The  fact  is  collateral  to  the       90.  Johnson  v.  King,  20  Ala.  270; 
contract  proving   simply  the   relation   Loi-j  y.    Moody,   41    Me.    127;    Derry 
of  the  parties.    It  is  an  extrinsic  cir-   Bank  v.  Baldwin,  41  N.  H.  434. 
cumstance,  Hot  affecting  the  contract       9i_  Cahall  v.  Citizens'   Mut.   Bldg. 
made,  but  which  operates,  when  knowl-   j^  gl  Ala.  232;  Marion  Sav.  Bank 

edge  of  it  IS  brought  home  to  the  cred-  ^  Cunkin,  54  Ala.  471;  Vater  v. 
itor  to  prevent  him  from  changing  the  ^e^;  gg  i^j.  288,  10  Am.  Rep.  29; 
contract,  or  making  a  different  one  ^  ^  Indianapolis  Ins.  Co.,  39  Ind. 
with  the  principal  debtor,  without  the   „.„     ^  tt         -ci       ■  u-      n      n 

consent  of  the  surety,  or  from  releas-   ^90;  Jones  v.  Home  Furnishing  Co.,  9 

i^^fvfJ'LM  rj;!,H™lT>.fd,,?v^P^*       93.  Gorrell  V.  Home  Life  Ins.  Co.,  6? 
of  the  debt  ana  imposes  tne  duty  01  en-    _  ,   „„,    ,,  .-,   /~i    »    „^r.    Ttr  1.     it  -c 
forcing  the  contract  when  due,  upon   fed.  371,  11  C   C.  A  240;  Mutual  Life 
request  of  Ae  party."  1°^  Co.  y  Wilcox  Fed   Cas.  No  9  980, 

89.  1  Parsons  on  Notes  and  Bills,  8  Biss.(U.S.)  203;  First  Nat.  Bank 
234;  Hubbard  v.  Gurney,  64  N.  Y.  v.  Gillilan,  72  Mo.  77;  Exchange  Nat. 
456;  Harris  v.  Brooks,  21  Pick.  Bank  v.  Capps,  32  Neb.  242,  49  N.  W. 
(Mass.)  195;  McGeev.  Prouty,  9  Mete.  223;  Congregational  Soc.  v.  Perry,  6 
(Mass.)  547;  Davis  v.  Barrington,  30  N^-  H.  164,  25  Am.  Dee.  455;  Holmes 
N.  H.  517.  See  also  Witherow  v.  Slay-  &  Griggs  Mfg.  Co.  v.  Holmes  &  Wes- 
back,  158  N.  Y.  649,  53  N.  E.  681,  sel  Metal  Co.,  53  Hun  (N.  Y.),  52,  5 
where  it  was  held  that,  as  between  N.  Y.  Supp.  937,  affd.  in  127  N.  Y^ 
the    original    parties,    the    apparent  252,  27  N.  E.  831. 
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a  promissory  note  is  made  payable  to  a  payee  generally,  the  maker 
admits  the  right  of  the  payee  to  receive  the  money,  and  he  is 
estopped  from  insisting  that  the  beneficial  interest  is  in  others.®® 
If  the  note  is  payable  to  a  firm  the  maker  cannot  set  up  as  a  de- 
fense that  no  such  firm  existed.^*  The  maker  of  a  negotiable 
promissory  note  warrants  the  capacity  of  the  payee  to  transfer  it 
by  indorsement  in  the  usual  course  of  business.®^  As  said  by  Mr. 
Edwards :  "  By  making  the  note,  or  accepting  the  bill  and  issuing 
it,  the  maker  or  acceptor  asserts  to  the  world  the  competency  of  the 
payee  to  negotiate  and  assign  the  paper;  and  they  are  not  after- 
ward permitted  to  gainsay  the  assertion  so  made."  ^^ 

§  8i.  Liability  of  drawer. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  The  drawer  by  drawing  the  instrument  admits  the 
"  existence  of  the  payee  and  his  then  capacity  to  indorse ;  and 
"  engages  that  on  due  presentment  the  instrument  will  be  accepted 
"  and  paid,  or  both,  according  to  its  tenor,  and  that  if  it  be  dis- 
"  honored,  and  the  necessary  proceedings  on  dishonor  be  duly 
"  taken,  he  will  pay  the  amount  thereof  to  the  holder,  or  to  any 
"  subsequent  indorser  who  may  be  compelled  to  pay  it.  But  the 
"  drawer  may  insert  in  the  instrument  an  express  stipulation 
"  negativing  or  limiting  his  own  liability  to  the  holder."  ^  This 
section  is  similar  to  a  provision  contained  in  the  English  Bills 
of  Exfchauge  Act,  except  that  the  English  act  states  that  the  drawer 
engages  to  pay  the  bill  on  due  presentment,  and  is  precluded  from 
denying  to  a  holder  in  due  course  the  existence  of  the  payee  and 
his  then  capacity  to  indorse.®®  The  last  sentence  of  the  section  is 
not  contained  in  the  English  act.  This  provision  is  inserted,  pre- 
sumably for  the  purpose  of  permitting  the  drawer  to  limit  his 

93.  Grigsby's  Bxr.  v.  Nance,  3  Ala.  95.  Walke  v.  Kuhne,  109  Ind.  313, 
347;  Wheeler  v.  Barr,  7  Ind.  App.  381,  10  N.  E.  116;  Mayer  v.  Old,  57  Mo. 
34  N.  E.  591;  Johnson  v.  Conklin,  119  639;  Bigelow  on  Estoppel,  212,  where 
Ind.  109,  21  N.  E.  462;  Blacker  v.  Dun-  it  is  said:  "  The  execution  of  a  nego- 
bar,  108  Ind.  217,  9  N.  E.  104.  tiaWe    note    is    a    warranty    of    tha 

94.  Rice  V.  Gtoodenow,  Tapp.  (Ohio)  existing  capacity  to  indorse  the 
126;  Griener  v.  Ulery,  20  Iowa,  266.  paper." 

In  an  action  by  an  indorsee  against  96.  Edwards    on    Bills    and   Notes, 

a  maker  of  a  note  payable  to  the  order  §  363. 

of  a  firm,  the  defendant  cannot  set  up  97.  Neg.  Inst.   L.    (N.  Y.),  §    111. 

as  a  defense  that  the  name  of  the  firm  For  same  section  in  statutes  of  other 

was     indorsed    by     an    infant     part-  States  see  Appendix, 

ner.     Dulty    v.     Brownfield,     1    Pa.  98.  English  Bills  of  Exchange  Act 

St.  497.  1882,  §  55(1). 
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liability  to  the  holder  to  the  same  extent  and  in  the  same  manner 
as  an  indorser,  without  recourse. 

b.  Liability  in  general. —  The  liability  of  a  drawer  is,  in  most 
respects,  equivalent  to  the  liability  of  a  general  indorser.  The 
statute  declares  the  character  and  extent  of  this  liability  as  for- 
merly expressed  by  the  common-law  rule.  A  drawer  is  a  con- 
ditional debtor  up  to  the  time  that  the  instrument  is  presented, 
dishonored,  and  the  necessary  proceedings  taken  to  notify  him  of 
such  dishonor ;  from  that  time  he  becomes  an  absolute  debtor,  and 
the  holder  of  the  instrument  may  compel  him  to  pay  it.®®  When 
one  delivers  to  another  an  order  on  a  third  person  to  pay  a  speci- 
fied sum  of  money  to  the  person  to  whom  the  order  is  given,  the 
natural  import  of  the  transaction  is  that  the  drawee  is  indebted 
to  the  drawer  in  the  sum  mentioned  in  the  order,  and  that  it  was 
given  to  the  payee  as  a  means  of  paying  or  securing  the  payment 
of  his  debt.  In  other  words,  it  implies  the  relation  of  debtor  and 
creditor  between  the  parties  to  the  extent  of  the  sum  specified  in 
the  order,  and  a  willingness  on  the  part  of  the  debtor  to  pay  the 
debt.^  Where  a  bill  of  exchange  is  drawn  on  a  third  person  iiil 
favor  of  a  donee,  and  is  delivered  to  him  as  a  gift  causa  mortis, 
the  drawee's  failure  to  accept  and  pay  the  instrument  creates  nol 
cause  of  action  against  the  executors  of  the  donor.*  The  liability' 
of  the  drawer  of  a  bill  of  exchange,  where  he  has  funds  of  the 
drawee  in  his  hands,  is  fixed  when  the  bill  was  duly  presented  to 
the  drawee  and  payment  refused  and  the  drawer  duly  notified  of 
the  refusal.  But  where  the  drawer  has  no  funds  in  the  hands  of 
the  drawee,  nor  expectation  of  any,  he  is  not  entitled  to  notice 
of  the  refusal  of  payment  by  the  drawee.^    The  decided  weight  of 

99.  Randolph  v.  Parish,  9  Port.  A  gift  causa  mortis  requires  for 
(Ala.)  76;  Kupfer  V.  Galena  Bank,  34  validity  that  either  the  thing  itself 
111.  328,  85  Am.  Dec.  309;  Pitcher  v.  be  given,  or  some  sufiScient  means  of 
Banks,  7  B.  Mon.  (Ky.)  584;  Cum-  reducing  it  to  possession  should  be 
mings  V.  Kent,  44  Ohio  St.  92,  4  N.  E.  delivered  to  the  donee.  A  bill  of  ex- 
710,  53  Am.  Rep.  796.  In  the  last  change  does  not  operate  as  an  assign- 
case  the  court  said :  "  The  liability  ment  until  accepted,  although  drawn 
assumed  by  the  drawing  of  a  bill  of  for  a  specified  sum  and  against  funds 
exchange  is  clearly  recognized  by  law.  of  the  drawer  in  the  hands  of  the 
The  mere  act  of  drawing  a  bill  imports  drawee.  The  delivery  of  such  a  draft, 
the  most  certain  and  precise  contract  unaccepted,  is,  therefore,  inoperative 
that  the  bill  shall  be  accepted  and  paid,  as  a  gift  in  view  of  death ;  and  the 
and  that  if  it  is  not,  the  drawer  will  draft  cannot  be  enforced  against  the 
pay  it."  personal  representatives  of  the  drawer. 

1.  Manchester  v.  Braender,  107  N.  From  opinion  of  Ruggles,  J.,  in  3  N. 
Y.  346,  14  N.  E.  405.  Y.  93. 

2.  Harris  v.  Clark,  2  Barb.  (N.  Y.)  3.  Kupfer  v.  Bank  of  G-alena,  34 
94,  affd.  in  3  N.  Y.  93,  51  Am.  Dec.  111.  328,  85  Am.  Dec.  309,  in  which 
352.  the  court  says :     "  The  testimony  to 
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authority  is  in  favor  of  the  principle  that  evidence  is  not  admis- 
sible to  prove  a  contemporaneous  parol  agreement  that  the  liability 
of  the  drawer  of  a  bill  of  exchange  is  not  to  be  enforced.*  In  most 
of  the  States  it  is  provided  by  statute  that  in  case  of  a  nonaocept- 
ance  of  a  bill  of  exchange,  the  drawer  thereof  shall  be  liable  to 
damages.  Under  the  law  merchant,  the  drawer  of  a  foreign  bill 
of  exchange  was  liable  in  case  of  protest  for  costs  and  othei-  inci- 
dental charges,  and  also  for  re-exchange,  whether  direct  or  circui- 
tous.® The  statutes  of  the  several  States,  as  a  rule,  fix  a  certain 
rate  per  cent,  as  damages,  generally  for  the  purpose  of  obviating 
the  difiiculty  of  proving  the  price  of  re-exchange/ 

c.  Words  limiting  liability. —  Independent  of  the  statute,  the 
drawer  may,  like  an  indorser,  add  to  his  signature  restrictive  or 
qualifying  words  to  exempt  himself  from  personal  liability.''    In 

the  point  that  the  payee  would  take  verbal   terms   and   conditions    cannot 

the  drafts  only  on  the  responsibility  control  the  rights  or  liabilities  of  par- 

of  the  appellant,  and  his  alleged  prom-   ties   to   commercial   paper.      See   also 

ise  to  guarantee  them,  amount  to  noth-    Wood  v.  Surrells,  89  111.  107 ;  Martin 

ing;  for  by  the  very  act  of  drawing,  he  v.  Cole,  104  IT.  S.  30;  Day  v.  Thomp- 

guaranteed  their  payment,  and  could   son,  65  Ala.  269;   Bartlett  v.  Lee,  33 

be  called  upon  for  payment  on  certain   Ga.  491;  Stubbs  v.  Goodall,  4  Ga.  106; 

conditions  that,  having  funds  in  the   Stack  v.  Beach,  74  Ind.  571,  39  Am. 

hands  of  the  drawee,  the  drafts  were  ^^^p.    113;    Holtou  v.   McCormick,   45 

presented  to  the  drawee  for  payment,  I"<1-  *11;  Crocker  v.  Getchell,  23  Me. 

and  payment  refused,  and  he  duly  noti-   ^92;  Davis  v.  Randall,  115  Mass.  547, 

fied  of  the   refusal.     His  liability   is   15  4m.  Eep.   146;   Bigelow  v.  Colton, 

then  complete.    But  if  he  had  no  funds  IL*^^^^    (Mass.),   309,   74  Am.   Dec. 

in  the  hands  of  the  drawee,  nor  the    ^^3;  Barnard  v.  Gaslm,  23  Mmn.  192; 

expectation  of  any,  he  would  not  be   ^^"y  "'■^°I^'\  ^-  ^-  ^^^'  '^°°^- 

entitled  to  notice  of  the  refusal  of  the  ^^''l^-  ^f  t^'''  \!  <?'"^*-   (J^")   200; 

drawee.    And  the  reason  is,  having  no   ^^^\^:  ^^^  ^f*'  KT^!' .^^^:  . 

funds,  notice  could  do  him  no  gSod;    „^-  ^,?i°«?^",,  "'^^T^^t.  ^}^^^'  ^ 

there  was  nothing  in  jeopardy  which  ^T^?'  *  I"'  ^^  ^^  ^^'^^f.  nr 
X.        •  u i  u     i-      1         i.-     jj     o  "•  -tirown  V.  Van  Braan,  3  Dall.  (U. 

^f^W^  Tf  /  ^V  V^r^  ?^C  f  S.)  344,  1  L.  Ed.  629;' Murphy  V 
S^„  ?l  8  I'l^/i?  k''^^  185,  pos*,  Andrew,  13  Ala.  708;  State  Bank  v. 
chap  IX  §  117  (<^)-  And  as  to  ne-  b„  g  Blackf.  (Ind.)  72;  Campbell 
cessity  of  presentment  where  drawer  ^  g^^J  jg  j„j  ^^  First  Nat.  Bank 
had  no  funds  in  hands  of  drawee,  see  -  n™^™  oo  t..^.„„  ioc  ttt  j  ""•""■""■ 
Chan  VTTT  S  QQ  nnxt  V.  Owen,  23  Iowa,  185;  Wood  v.  Farm- 
chap.  VIU,  §  99,  post.  „g  ^  Mechanics'  Bank,  7  T.  B.  Mon. 
4.  Evidence  inadmissible  to  prove  (Ky.)  281;  Warren  v.  Coombs,  20  Me. 
contemporaneous      agreement.- Cum-  139'    Weldon  v.   Buck,  4  Johns.    (N. 

S'"«T?^--,^"°*'«^1   0^'^    ^^-J^'  .^  Y.)  144;Pesantv.Pickergill,56N  Y. 

N     E.    710,    58    Am     Eep.    796     in  gsO;  West  v.  Valley  Bank,  6  Ohio  St! 

which  case  evidence  to  prove  that  at  igS;  Watt  v.  Riddle,  8  Watts   (Pa.), 

the  time  of  the  drawing  and  delivery  545.   Cox  v.  Tennessee  Bank,  3  Sneed 

of  the  bill  of  exchange,  it  was  agreed  (Tenn.)     140. 

between  the  payee  and  the  drawer  that  7.  Chitty  on  Bills,  32,  33,  34    234 

the  latter  should  not  be  liable  as  such  When  it  is  laid  down  that  an  indorser 

drawer,  was  held  inadmissible.     This  stands   in    all    respects    in    the    same 

principle  is  based  upon  the  rule  that  situation  as  a  drawer,  all  the  conse- 

the  agreement  cannot  exist  partly  in  quenees  follow  which  are  attached  to 

writing  and  partly  in  parol,  and  that  the  situation  of  the  latter.     Lord  El- 
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any  event  the  liability  of  a  drawer  to  tlie  payee  can  only  be  con- 
trolled by  an  express  and  distinct  agreement  that  the  payee  takes 
the  bill  at  his  own  risk  as  to  the  solvency  of  the  drawee  or  hia 
acceptance  thereof.® 

§  8a.  Liability  of  acceptor. 

a.  Statutory  provision. —  It  is  provided  in  the  Negotiable  In- 
stnunients  Law  that :  "  The  acceptor  by  accepting  the  instrument 
"  engages  that  he  will  pay  it  according  to  the  tenor  of  his  accept- 
"  ance ;  and  admits : 

"  1.  The  existence  of  the  drawer,  the  genuineness  of  his  signa- 
"  ture,  and  his  capacity  and  authority  to  draw  the  instrument. 

"  2.  The  existence  of  the  payee  and  his  then  capacity  to  in- 
"  dorse."  ®  The  English  Bills  of  Exchange  Act  contains  provisions 
somewhat  similar  to  the  above  section;  but  also  provides  that  an 
acceptor  is  precluded  from  denying  to  a  holder  in  due  course,  in 
the  case  of  a  bill  payable  to  the  drawer's  order,  the  then  capacity 
of  the  drawer  to  indorse,  but  not  the  genuineness  or  validity  of  his 
indorsement ;  and  also,  in  case  of  a  bill  payable  to  the  order  of  a 
third  person,  the  existence  of  the  payee,  and  his  then  capacity  to 
indorse,  but  not  the  genuineness  or  validity  of  his  indorsement.^" 

lenborough  in  Balllngall  v.  Gloster,  3  9.  Neg.  Inst.  L.  (K.  Y.),  §  111.   For 

East  (Eng.)j  482.  same    section    in    statutes    of    other 

Signatnie  as  agent, —  In  the  case  of  States  see  Appendix. 

Hicks  V.  Hinde,  9  Barb.   (N.  Y.)   528,  10.  English  Bills  of  Exchange  Act, 

530,  the  court  says :     "  If  the  drawer  §  54,  which  is  as  follows :     "  The  ac- 

of  an  accepted  bill  is,  like  an  indorser,  ceptor  of  a  bill  by  accepting  it 

considered  as  a  surety,  and  staads  in  "(1)  Engages   that   he   will   pay  it 

all  respects  in  the  same  situation  as  according  to  the  tenor  of  his  aceept- 

an  indorser,  and  may,  like  an  indorser,  ance. 

add    to    his    signature    restrictive    or  "(2)  Is  precluded  from  denying  to 

qualifying   words   to    exempt   himself  a  holder  in  due  course : 

from  personal  liability,  it  would  seem  "{a)  The   existence   of   the    drawer, 

necessarily  to  follow  that  whatever  re-  the  genuineness  of  his  signature,  and 

Btrietive  or  qualifying  words  exempt  his   capacity   and   authority   to   draw 

an    indorser    from    personal    liability  the  bill. 

will  have  a  like  effect  upon  a  drawer,  "(5)  In  the  case  of  a  bill  payable 

when  added  to  his  signature.     If  this  to  drawer's  order,   the  then   capacity 

proposition  cannot  be  disputed,   then  of  the  drawer  to  indorse,  but  not  the 

the  case  of  Mott  v.  Hicks,  1  Cow.   ( N.  genuineness,  or  validity  of  his  indorse- 

Y.)   514,  disposes  of  this  case.     There  ment. 

an  addition  by  the  indorser,  to  his  in-  "(c)  In  the  case  of  a  bill  payable 
dorsement,  of  the  word  '  agent '  was  to  the  order  of  a  third  person,  the 
held  to  be  equivalent  to  a  declaration  existence  of  the  payee,  and  his  then 
that  he  would  not  be  personally  liable,  capacity  to  indorse,  but  not  the  gen- 
Why  should  not,  upon  principle,  the  uineness  or  validity  of  his  indorse- 
same  effect  flow  from  the  addition  of  ment." 

the   same  word   to   the   drawer   of  a  Capacity      and      authority. — Judge 

draft?"  Chalmers,  in  his  work  on  Bills  of  Ex- 

8.  Jones  v.  Heiliger,  36  Wis.  149.  change  (5th  ed.),  p.  60,  distinguishes 
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b.  Liability  to  pay. —  Upon  the  acceptance  of  a  bill  of  exchange, 
the  acceptor  becomes  absolutely  bound  to  pay  the  bill ;  he  becomes 
primarily  liable  for  its  payment  not  only  to  each  of  the  subsequent 
indorsees,  but  also  to  the  drawer  himself.-'*  An  acceptance  creates 
a  contractual  relationship  between  the  acceptor  and  the  payee 
which  is  binding  upon  the  acceptor,  whether  he  have  funds  of  the 
drawer  in  his  hands  or  not;*^  and  such  relationship  cannot  be 
affected  by  any  subsequent  arrangement  between  the  acceptor  and 
the  drawer. ■'^  The  acceptor  of  a  bill  of  exchange  is  the  principal 
'debtor  and  the  drawer  and  indorsers  are  but  sureties.**  An  ac- 
ceptor becoming,  as  he  does,  a  principal  debtor,  his  obligation  is 
similar  to  that  of  the  maker  of  a  promissory  note.*® 


between  capacity  and  authority  in  the 
following  language:  "Capacity  must 
be  distinguished  from  authority.  Ca- 
pacity means  power  to  contract  so  as 
to  bind  one's  self.  Authority  means 
power  to  contract  on  behalf  of  another 
so  as  to  bind  him.  Capacity  to  con- 
tract is  the  creation  of  the  law.  Au- 
thority is  derived  from  the  act  of  the 
parties'  themselves.  Want  of  capac- 
ity is  incurable.  Want  of  authority 
may  be  cured  by  ratification.  Capac- 
ity or  no  capacity  is  a  question  of 
law.  Authority  or  no  authority  is 
usually  a  question  of  fact." 

11.  Heurtematt  v.  Morris,  101  N.  Y. 
63,  4  N.  E.  1,  54  Am.  Rep.  657.  See 
also  Matter  of  Babeock,  3  Story  (XJ. 
S.),  399;  Davis  v.  Baker,  71  Ga.  33; 
Marsh  v.  Low,  55  Ind.  271. 

12.  Acceptance  creates  absolute 
engagement  to  pay. —  It  is  stated 
by  Story,  J.,  in  the  ease  of  Ra- 
borg  V.  Peyton,  2  Wheat.  (U.  S.) 
385,  4  L.  Ed.  268:  "An  accept- 
ance is  not  a  collateral  engagement  to 
pay  the  debt  of  another;  it  is  an  ab- 
solute engagement  to  pay  the  money 
to  the  payee  of  the  bill;  and  the  en- 
gagements of  all  the  other  parties  are 
merely  collateral.  Prima  facie,  every 
acceptance  affords  a,  presumption  of 
funds  of  the  drawer  in  the  hands  of 
the  acceptor;  and  is,  of  itself,  an  ex- 
press appropriation  of  these  funds  for 
the  use  of  the  holder.  The  case  may 
indeed  be  otherwise,  and  then  the  ac- 
ceptor, in  fact,  pays  the  debt  of  the 
drawer;  but  as  between  himself  and 
the  payee,  it  is  not  a  collateral,  but  an 
original  and  direct  undertaking.  The 
payee    accepts    the    acceptor    as    his 


debtor,  and  he  cannot  resort  to  the 
drawer,  but  upon  a  failure  of  due  pay- 
ment of  the  bill."  See  also  Davis  v. 
Baker,  71  Ga.  33;  RayV.  Morgan,  112 
Ga.  923,  38  S.  E.  335;  Smith  v.  Mun- 
cie  Nat.  Bank,  29  Ind.  158;  Sylvester 
V.  Staples,  44  Me.  496 ;  Swoper  v.  Ross, 
40  Pa.  St.  186,  80  Am.  Dec.  567;  Green 
y.  Duncan,  7  S.  G.  239,  15  S.  E.  956. 

13.  Effect  of  acceptance  cannot  be 
modified  by  acceptor  and  draw-er. — 
In  the  case  of  Flournoy  v.  First 
Nat.  Bank,  79  Ga.  810,  816,  2  S.  E. 
547,  the  court  said :  "  The  effect  of 
accepting  a  bill  is  to  acknowledge  that 
the  drawer  has  funds  in  the  hands  of 
the  acceptor  applicable  to  its  payment, 
and  the  payee  is  entitled  to  repose 
with  absolute  trust  and  confidence 
upon  that  admission,  and  is  under  no 
duty  to  inquire  further.  If  the  ad- 
mission proves  an  injury  he  who 
made  it  must  take  the  consequences. 
If  the  payee  gives  value  to  the  drawer 
and  acquires  the  bill  in  due  course  of 
trade,  before  maturity,  he  is  entitled 
to  all  the  protection  which  commercial 
law  can  afford  to  the  most  favored 
class  of  creditors."  See  also  Fisher  v. 
Meckwith,  19  Vt.  31,  46  Am.  Dec.  174. 

14.  Swoper  v.  Ross,  40  Pa.  St.  186, 
80  Am.  Dec.  567 ;  McCandless  v.  Had- 
den,  9  B.  Mon.  (Ky.)  186. 

15.  Capital  City  Ins.  Co.  v.  Quinn, 
73  Ala.  558;  Parmelee  v.  Williams,  72 
Ga.  42. 

The  acceptors  of  a  draft  are  in  the 
same  position  as  the  makers  of  a  note, 
and  their  liability  must  be  governed 
by  the  same  rules.  Mechanics'  Bank 
V.  Livingston,  33  Barb.  (N.  Y.)  458, 
462. 
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c.  Admission  of  existence  of  drawer. —  The  provision  of  the 
statute  to  the  effect  that  the  acceptance  of  a  bill  admits  the  exist- 
ence of  the  drawer  is  declaratory  of  the  common-law  rule."  Once 
having  admitted  his  liability  by  an  acceptance  of  the  bill  he  is 
estopped  from  denying  the  drawer's  capacity ;  his  obligation  then 
becomes  the  same  as  that  of  the  maimer  of  a  note,  and  he  is  there^ 
upon  liable  to  the  payee  of  the  bill,  or  to  the  person  deriving  title 
through  him. 

d.  Admission  of  genuineness  of  signature. —  The  acceptance  of 
a  bill  of  exchange  admits  the  genuineness  of  the  signature  of  the 
drawer. ^^  When  the  drawee  of  a  bill  accepts  and  pays  it,  he  only 
vouches  for  the  genuineness  of  the  signature  of  the  drawer  and  ia 
not  held  to  a  knowledge  of  the  want  of  genuineness  of  any  other 
part  of  the  instrument,  or  of  any  other  name  appearing  thereon, 
or  of  the  title  of  the  holder.^*  The  drawee  has  the  right  to  rely 
upon  the  presumptive  ownership  of  the  apparent  holder,  and  if  he 
pays  the  bill  to  a  person  vsTongfuUy  in  possession  thereof,  without 
notice,  he  will  not  be  liable  to  the  rightful  party.''*    The  defense  of 


16.  Ashpitel  v.  Bryan,  3  B.  &  S. 
(Eng.)  474;  Cooper  v.  Meyer,  10  B. 
&  C.  (Eng.)  468. 

17.  Genuineness  of  signature  of 
drawer. — United  States  Bank  v.  Geor- 
gia Bank,  10  Wheat.  (U.  S.)  333 ;  First 
Nat.  Bank  v.  Ricker,  71  111.  439; 
Howard  v.  Mississippi  Bank,  28  La. 
Ann.  727,  26  Am.  Rep.  105;  Bern- 
heimer  v.  Marshall,  2  Minn.  78,  72  Am. 
Dec.  79;  Star  Fire  Ins.  Co.  v.  New 
Hampshire  Bank,  60  N.  H.  412;  Sus- 
quehanna County  Bank  v.  Loomis,  85 
N.  Y.  207,  39  Am.  Eep.  652;  White  v. 
National  Bank,  64  N.  Y.  316,  21  Am. 
Rep.  612;  Holt  v.  Ross,  54  N.  Y.  472, 
13  Am.  Rep.  615 ;  National  Park  Bank 
V.  Ninth  Nat.  Bank,  46  N.  Y.  77,  7  Am. 
Rep.  310;  Bank  of  Commerce  v.  Union 
Bank,  3  N.  Y.  30 ;  Coggill  v.  American 
Express  Bank,  1  N.  Y.  113,  49  Am. 
Dec.  310. 

In  the  case  of  Salt  Springs  v.  Syra- 
cuse, etc.,  Inst.,  62  Barb.  (N.  Y.)  101, 
MuUin,  J.,  said:  "Lord  Mansfield, 
in  Price  v.  Neal,  3  Burr.  (Eng.)  1354, 
as  long  ago  as  1762,  decided  that  the 
drawee  of  bills  of  exchange,  one  of 
which  he  had  paid,  without  acceptance, 
the  other  after  acceptance,  could  not 
recover  back  money  thus  paid;  and 
the  decision  is,  that  it  is  incumbent 
upon  the  plaintiff  to  be  satisfied  that 


the  bill  drawn  on  him  was  in  the  draw- 
er's hand  before  he  accepted  or  paid  it, 
but  it  was  not  incumbent  on  the  de- 
fendant to  inquire  into  it.  This  case 
has  been  followed  both  in  England 
and  in  this  country  without  any  doubt 
having  been  expressed  by  any  of  the 
judges,  so  far  as  I  have  been  able  to 
discover,  as  to  its  soundness.  It  is, 
therefore,  laid  down  by  elementary 
writers  on  the  law  of  bills  of  ex- 
change that  the  acceptance,  whether 
general  or  for  honor  or  supra  protest, 
after  sight  of  the  bill,  admits  the  gen- 
uineness of  the  signature  of  the 
drawer,  and  consequently  in  favor  of 
a  bona  fide  holder  for  value  without 
notice,  if  the  signature  of  the  drawer 
turns  out  to  be  a  forgery  the  accept- 
ance will  nevertheless  be  binding  and 
entitle  the  holder  to  recover  thereon 
according  to  its  tenor." 

18.  Merchants'  Bank  v.  State  Bank, 
10  Wall.  (U.  S.)  604;  Esby  v.  Bank, 
18  Wall.  (U.  S.)  604;  National  Park 
Bank  v.  Ninth  Nat.  Bank,  46  N.  Y. 
77;  Goddard  v.  Merchante'  Bank,  4 
N.  Y.  147;  Williams  v.  Drexel,  14  Md. 
566;  Lamson  v.  PlaflF,  1  Handy 
(Ohio),  450;  Depau  v.  Brown,  Harp. 
(S.  C.)  251. 

19.  White  V.  Continental  Nat. 
Bank,  64  N.  Y.  316,  21  Am.  Rep.  612. 
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forgery  of  the  name  of  the  drawer  ■will  not  be  available  in  an 
action  brought  by  the  payee  against  the  acceptor.** 

e.  Admission  of  capacity  and  authority  of  drawer. —  An  accept- 
ance, as  stated  by  Story,  "  Admits  the  ability  of  the  party  to  draw, 
and  if  drawn  by  an  agent  in  the  name  of  his  principal,  it  also 
admits  that  he  has  full  authority  to  draw  the  bill.  But  it  does 
not  admit  the  authority  of  the  agent  to  indorse  the  same  bill,  even 
though  it  is  made  payable  to  the  order  of  his  principal,  and  is  in- 
dorsed by  the  same  agent  in  the  name  of  the  principal."  *^  The 
capacity  of  the  drawer  of  a  bill  is  also  admitted  by  the  accept- 
ance.*'' It,  therefore,  follows  that  the  acceptor  is  estopped  from 
setting  up  as  a  defense  the  want  of  authority  of  a  corporation  to 
draw  its  bills  of  exchange  for  a  particular  purpose,**  nor  can  he 
defend  upon  the  ground  that  the  drawer  is  an  infant,**  a  married 
woman,**  or  a  bankrupt.*®  The  acceptance  of  a  bill  raises  the  pre- 
sumption that  the  drawee  has  funds  of  the  drawer  in  his  hands. *'^ 
This  presumption  may  be  rebutted  by  evidence  of  the  relation  of 
the  parties  and  the  general  scope  of  their  dealings;*®  and  when 


The  court  in  this  case  said:  "The 
defendant,  as  holder  of  the  bill  and 
claiming  to  be  entitled  to  receive  the 
amount  thereof  from  the  drawees,  was 
held  to  a  knowledge  of  its  own  title 
and  the  genuineness  of  the  indorse- 
ments, and  of  every  part  of  the  bill 
other  than  the  signature  of  the  draw- 
era,  within  the  general  principle  which 
makes  every  party  to  a  promissory 
note  or  bill  of  exchange  a  guarantor 
of  the  genuineness  of  every  preceding 
indorsement,  and  of  the  genuineness  of 
the  instrument.  The  presentation  of 
the  bill,  and  the  demand  and  receipt 
of  the  money  thereon,  was  equivalent 
to  an  indorsement.  The  drawees  had 
a  right  to  act  on  the  presumptive 
ownership  of  the  defendant  as  the  ap- 
parent holder." 

00.  Bank  of  United  States  v.  Bank 
of  Georgia,  10  Wheat.    (U.  S.)  333. 

Pajrment  by  acceptor  on  forged 
signature  of  drawer. —  In  Story  on 
Bills,  §  411,  after  repeating  the 
proposition  that  if  the  acceptor  has 
accepted  a  forged  bill,  he  must 
nevertheless  pay,  he  proceeds  to 
say:  "And  if  he  has  paid  it  he  can- 
not recover  back  the  money,  although 
the  forgery  is  established  by  the  most 
conclusive  evidence,  for  by  accepting 


the  bill  he,  by  implication  in  favor  of 
a  bona  fide  holder,  admits  its  genuine- 
ness, and  is  not  permitted  to  dispute 
it  afterward,  although  he  can  have  no 
recourse  against  the  drawer  for  any 
reimbursement  for  his  payment."  See 
also  Salt  Springs  Bank  v.  Syracuse, 
etc.,  Inst.,  62  Barb.   (N.  Y.)    101. 

21.  Story  on  Bills  of  Exchange, 
i  262.  And  see  Robinson  v.  Yarrow, 
7  Taunt.  (Eng.)  445;  Taylor  v. 
Croker,  4  Esp.    (Eng.)    187. 

32.  Story  on  Bills,  §  113. 

23.  Halajox  v.  Tyle,  3  Exch.  (Eng.) 
446. 

24.  Taylor  v.  Croker,  4  Esp.  (Eng.) 
187. 

35.  Cowton  V.  Wickersham,  54  Pa. 
St.  302. 

26.  Braithwaite  v.  Gardner,  8  Q.  B. 
(Eng.)  473. 

27.  Raborg  v.  Peyton,  2  Wheat.  (U. 
S.)  385,  4  L.  Ed.  268;  Benjamin  v.  Till- 
man, Fed.  Cas.  No.  1,704,  2  McLean 
S.),  213;  Gilliland  v.  Myers,  31  111. 
525;  Byrne  v.  Schwing,  6  B.  Mon. 
(Ky.)  199;  Kendall  v.  Galvin,  15  Me. 
131,  32  Am.  Dee.  141;  Healy  v.  Gil- 
man,  1  Bosw.  (N.  Y.)  235;  Alvord  v. 
Baker,  9  Wend.  (N.  Y.)  323;  State 
Bank  v.  Clark,  8  N.  C.  36. 

28.  Parks  v.  Nichols,  20  111.  App. 
143. 
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such  presumption  is  rebutted  by  proving  that  the  acceptance  was 
made  without  funds,  the  presumption  shifts  to  the  other  side  and 
raises  a  presumption  of  a  promise  on  the  part  of  the  drawer  to 
put  his  drawee  in  funds.^ 

f.  Admission  of  existence  of  payee. —  The  provision  of  the  stat- 
ute to  the  effect  that  the  acceptance  of  an  instrument  is  an  admis- 
flion  of  the  existence  of  the  payee  and  his  then  capacity  to  indorse, 
is  in  recognition  of  the  rule  which  evidently  has  existed  in  this 
country  and  in  England  for  a  considerable  time.  By  the  English 
Bills  of  Exchange  Act,  it  is  provided  that  the  acceptor  is  precluded 
from  denying  to  the  holder  in  due  course  in  the  case  of  a  bill 
payable  to  the  order  of  a  third  person,  the  existence  of  the  payee 
and  his  then  capacity  to  indorse,  but  not  the  genuineness  or  the 
validity  of  his  indorsement.^"  It  has  been  held  that  the-  acceptor 
would  not  be  permitted  to  show  that  the  payee,  at  the  time  of  the 
acceptance  of  the  bill,  was  a  lunatic.^^ 

g.  Liability  of  holder  acquiring  before  acceptance. —  The 
drawees  who  accept  a  bill  after  it  is  received  by  the  holders  for  a 
full  and  valuable  consideration  are  liable  as  acceptors ;  they  cannot 
avoid  their  liability  on  the  ground  that  the  bill  or  draft  was  not 
actually  accepted  by  them  at  the  time  it  was  transferred  to  the 
holders.^^  The  acceptance  of  a  draft  or  bill  negotiated  for  a  valu- 
able consideration  cannot  be  rescinded  on  the  ground  of  fraud- 
ulent representations  made  to  the  acceptor  by  the  drawer,  if  the 
holder  had  no  knowledge  of  the  fraud  and  the  drawer  was  not  his 
agent.*' 

29.  Thurman  v.  Van  Brunt,  19  Nat.  Bank,  16  Misc.  (N.  Y.)  437,  40 
Barb.  (N.  Y.)   409.  N.  Y.  Supp.  388;  Credit  Co.  v.  Howe 

30.  English  Bills  of  Exchange  Act,  Machine  Co.,  54  Conn.  357,  8  Atl. 
1882,  §  54(2)  (a).  And  see  Daniel  472;  Arpln  v.  Owens,  140  Mass.  144, 
on    Negotiable    Instruments,     §    536;  3  N.  E.  25. 

Draton  v.  Dale,  2  B.  &  C.   (Eng.)   293.  If    a    party    becomes    a    iona    fide 

It  was  held  in  this  case  that  it  was  a  holder  for  value  of  a,  bill  before  its 

general  principle  that  a  person  shall  acceptance,   it  is  not  essential  to  his 

not  dispute  the  power  of  another  to  in-  right   to   enforce   it   against   a   subse- 

dorse  such  an  instrument  when  he  as-  quent  acceptor,  that  an  additional  eon- 

serts,  by  the  instrument  which  he  is-  sideration  should  proceed  from  him  to 

sues  to  the  world,  that  the  other  has  the   drawee.      Heurtematt   v.    Morris, 

such  name.  101  N.  Y.  63,  4  N.  E.  1. 

31.  Smith  V.  Marsack,  6  C.  B.  33.  Acceptance  cannot  be  rescinded 
(Eng.)  486.  And  see  Peaslee  v.  Rob-  for  fraud  of  drawer. —  Fort  Dear- 
bins,  3  Mete.   (Mass.)   164.  born     Nat.     Bank     v.      Carter,     152 

32.  Bank  of  Louisville  v.  Ellery,  34  Mass.  34,  25  N.  E.  27,  in  which 
Barb.  (N.  Y.)  630;  Mechanics'  Bank  ease  the  court  says:  "The  gen- 
V.  Livingston,  33  Barb.  (N.  Y.)  458;  eral  rule  is,  that  a  contract  made 
First  Nat.  Bank  v.  Schuyler,  7  Jones  between  two  persons  on  a  valuable 
&  S.   (N.  Y.)   440;  Iselin  v.  Chemical  consideration  cannot  be  rescinded  by 
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§  83.  Contract  of  Indorsement ;  who  deemed  Indorser. 

a.  Contract  of  indorsement. — A  person  who  becomes  an  indorser 
of  commercial  paper  assumes  a  contractual  obligation.**  The  in- 
dorsement of  a  bill  or  note  implies  an  undertaking  from  the 
indorser  to  the  person  in  whose  favor  it  is  made,  and  to  every  other 
person  to  whom  the  bill  or  note  may  afterward  be  transferred,  ex- 
actly similar  to  that  which  is  implied  by  drawing  a  bill,  except 
that  in  the  case  of  a  bill  the  stipulation  with  respect  to  the  drawer's 
responsibility  and  undertaking  do  not  apply. ^'' 


one  of  the  parties  on  the  ground  that 
a  third  person,  at  whose  request  the 
party  entered  into  the  contract,  made 
fraudulent  representations  to  him,  on 
•which  he  relied,  if  this  third  person 
-was  not  an  agent  of  the  other  party, 
and  the  other  party  had  no  knowledge 
of  the  fraud.  *  *  •  There  are 
practical  reasons  of  great  weight  why 
the  rule  we  have  stated  should  be  ap- 
plied to  negotiable  paper.  Acceptors 
of  bills  of  exchange  should  not  be  per- 
mitted to  vary  their  liability  from 
that  which  is  apparent  on  the  face  of 
the  bills,  by  setting  up  against  bona 
fide  holders  for  value,  who  take  the 
bills  before  maturity,  statements  made 
by  the  drawers  to  the  drawees  whereby 
they  were  induced  to  accept  the  bills; 
and  we  have  been  unable  to  find  that 
^ny  distinction  has  been  taken  in  this 
respect  between  holders  of  bills  who 
take  them  before  acceptance  and  those 
who  take  them  afterward." 

34.  In  Story  on  Promissory  Notes, 
5  135,  it  is  said:  "The  indorsement 
of  a  note,  in  contemplation  of  law, 
amounts  to  a  contract  on  the  part  of 
the  indorser  with  and  in  favor  of  the 
indorsee  and  every  subsequent  holder 
to  whom  the  note  is  transferred;  (1) 
that  the  instrument  itself  and  the 
antecedent  signatures  thereon  are  gen- 
uine; (2)  that  he,  the  indorser,  has  a 
good  title  to  the  instrument;  (3) 
that  he  is  competent  to  bind  him- 
self by  the  indorsement  as  indorser; 

(4)  that  the  maker  is  competent  to 
bind  himself  to  the  payment,  and  will, 
upon  due  presentment  of  the  note,  pay 
it   at   maturity,    or   when   it   is   due; 

(5)  that  if,  when  duly  presented,  it 
is  not  paid  by  the  maker,  he,  the  in- 
dorser, will,  upon  due  and  reasonable 
notice  given  him  of  the  dishonor,  pay 
the  same  to  the  indorsee  or  other 
liolder." 


35.  Bayley  on  Bills  (5th  ed.),  p. 
169.  As  said  by  Sir  John  Byles: 
"  The  effect  of  indorsement  is  a  con- 
ditional contract  on  the  part  of  the 
indorser  to  pay  the  immediate  or  suc- 
ceeding indorsee  or  bearer,  in  case  of 
the  acceptor's  or  maker's  default." 
Byles  on  Bills  (6th  ed.),  p.  4.  See 
also  Bank  of  British  North  America  v. 
Ellis,  Fed.  Cas.  No.  859,  6  Sawy.  (IT. 
S.)  96;  Johnson  v.  Crane,  60  N.  H. 
68. 

Indorsement  as  a  contract. —  In  the 
case  of  Maddox  v.  Duncan,  143 
Mo.  613,  46  S.  W.  688,  41  L.  E. 
A.  581,  the  court  said:  "It  is  a. 
rule  of  universal  application  in 
commercial  law  that  every  indorse- 
ment of  a  promissory  note,  whether 
for  accommodation  or  otherwise,  is  es- 
sentially a  new  contract,  independent 
of  any  contract  obligation  of  the 
maker."  And  in  Furgerson  v.  Staples, 
82  Me.  159,  it  is  said:  "  The  indorse- 
ment of  a  note  is  a  new  contract.  The 
indorser  engages  that  the  note  shall  be 
paid  according  to  its  tenor;  that  is 
upon  proper  presentment,  demand,  and 
notice.  He  engages  that  it  is  genuine, 
and  the  legal  obligation  that  it  pur- 
ports to  be,  and  that  he  has  title  to  it, 
and  a  right  to  indorse  it.  Story  on 
Promissory  Notes,  §  135 ;  Daniel  on 
Negotiable  Instruments,  §  669;  State 
Bank  v.  Fearing,  16  Pick.  (Mass.) 
533,  28  Am.  Dec.  265;  Prescott  Bank 
v.  Caverly,  7  Gray  (Mass.),  217,  66 
Am.  Deo.  473.  All  engagements  of  the 
indorser,  except  payment,  conditioned 
upon  demand  and  notice,  and  possibly 
the  validity  of  the  note,  when  it  is 
voidable  only,  are  absolute  warraTities, 
and  not  dependent  upon  any  condition 
whatever.  If  the  note  transferred  by 
indorsement  be  a  forgery,  or  absolutely 
void  for  any  other  reason,  the  indorser 
may  be  sued  for  the  original  consid- 
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b.  Who  deemed  indorserj  statutory  provision. —  The  Negotiable 
Instruments  Law  provides  that :  "  A  person  placing  his  signature 
"  upon  an  instrument  otherwise  than  as  maker,  drawer,  or  acceptor 
"  is  deemed  to  be  an  indorser,  unless  he  clearly  indicates  by  appro- 
"  priate  words  his  intention  to  be  bound  in  some  other  capacity."  ^® 
This  section  should  be  construed  in  connection  with  subdivision  6 
of  section  36  of  the  statute,  which  provides  that  where  a  signature 
is  so  placed  upon  an  instrument  that  it  is  not  clear  in  what  capac- 
ity the  person  making  the  same  intended  to  sign,  he  is  to  be  deemed 
an  indorser.*"^ 

g  84.  Liability  of  Irregular  indorser. 

a.  Statutory  provision. —  The  !N^egotiable  Instruments  Law  pro- 
vides that :  "  Where  a  person,  not  otherwise  a  party  to  an  instru- 
"  ment,  places  thereon  his  signature  in  blank  before  delivery,  he  is 
"  liable  as  indorser  in  accordance  with  the  following  rules : 

"  1.  If  the  instrument  is  payable  to  the  order  of  a  third  person, 
"  he  is  liable  to  the  payee  and  to  all  subsequent  parties. 

"  2.  If  the  instrument  is  payable  to  the  order  of  the  maker  or 
"  drawer,  or  is  payable  to  bearer,  he  is  liable  to  all  parties  subse- 
"  quent  to  the  maker  or  drawer. 

"  3.  If  he  signs  for  the  accommodation  of  the  payee,  he  is  liable 
"  to  all  parties  subsequent  to  the  payee."  ^® 

b.  General  rule. —  It  has  been  held  that  an  indorsement  in  blank 
of  a  note,  whether  negotiable  or  not,  made  by  a  stranger,  for  the 
benefit  of  the  payee,  implies,  in  the  absence  of  countervailing 
proof,  that  the  maker  will  be  able  to  pay  it  at  maturity,  and  that 
it  is  collectible  by  due  diligence.  Such  an  indorsement  does  not 
make  the  indorser  a  joint  maker  nor  an  absolute  guarantor,  liable 
at  all  events  on  the  dishonor  of  the  note.**     The  rule  as  to  the 

eration  paid  him,  or  may  be  held  as  a  38    Ala.     389,     the     indorsement    in 
party  without  notice."  question  was  an  irregular  one,  made 

36.  Neg.  Inst.  L.  (N.  Y.),  §  113.  by  a  person  not  a  party  to  the  iustru- 
For  same  section  in  statutes  of  other  ment.  The  court  said :  "  Whatever 
States  see  Appendix.  may  be  the  decisions   in   other  coun- 

37.  See  ante,  §  47  (ff).  tries,  the  law  is  settled  in  this  State, 

38.  Neg.  Inst.  L.  (N.  Y.),  §  114.  with  respect  to  such  indorsements, 
For  same  section  in  statutes  of  other  that  unexplained  they  impose  a  liabil- 
States  see  Appendix.  ity  in  favor  of  a  person  to  whom  the 

39.  Indorsement  before  delivery  im-  indorsement  is  made  against  the  in- 
poses  same  obligations  as  ordinary  dorser,  which  is  strictly  analogous  to 
indorsement,  see  Perkins  v.  Cat-  the  liability  upon  a  regular  indorse- 
lin,  11  Conn.  213,  29  Am.  Dec.  ment."  Citing  Tiller  v.  Shearer,  20 
282;  Welton  v.  Scott,  4  Conn.  527.  Ala.  596;  HuUum  v.  State  Bank,  18 
In    the    case    of    Price    v.    Lavender,   Ala.  805;  Hall  v.  Chilton,  3  Ala.  633; 
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liability  of  an  irregular  indorser,  that  is,  a  person  wlio  places  kis 
name  on  an  instrument  in  blank  before  delivery,  bas  varied  in  the 
several  States.  The  rule  as  above  stated  is  that  whiob  has  con- 
trolled in  the  State  of  Connecticut.  In  New  York  the  rule  has 
been,  prior  to  the  statute,  that  the  liability  of  a  stranger  who  signs 
his  name  on  the  back  of  a  negotiable  instrument  before  delivery  is 
that  of  an  indorser.  If  the  note  is  payable  to  order,  the  payee 
must  be  the  first  indorser;  and  when  indorsed  in  blank  by  the 
third  person,  before  it  is  indorsed  by  the  payee,  the  law  implies 
that  such  third  person  intended  to  assume  the  liability  of  a  subse- 
quent indorser.  He  was  held  under  no  liability  to  the  payee,  nor 
to  any  one  to  whom  the  note  was  transferred,  with  notice  of  the 
facts,  and  if  he  paid  the  note,  he  could  have  recourse  to  the  payee 
as  the  first  indorser.*"  But  as  the  paper  itself  furnishes  only 
prima  facie  evidence  of  the  intention  of  the  indorser  to  become 
liable  as  second  indorser,  and  not  to  the  payee,  it  is  competent  to 
rebut  the  presumption  by  parol  proof  that  the  indorsement  was 
made  to  give  the  maker  credit  with  the  payee.**  The  'New  York 
rule  has  prevailed  in  several  other  States,  among  which  are  Penn- 
sylvania,*^ Oregon,*^  Tennessee,**  and  Wisconsin.**    In  Massachu- 

liable  upon  the  note  to  the  payee,  who 
is  supposed  to  be  the  first  indorsee." 

41.  Coulter  v.  Richmond,  59  N.  Y. 
478;  Davis  v.  Ely,  164  N.  Y.  527,  58 
N.  E.  648.  In  the  latter  case  it  was 
held  that  where  a  note  is  indorsed  be- 
fore it  is  delivered  to  the  payee,  at  the 
request  of  the  maker,  the  indorser 
knowing,  before  such  indorsement,  that 
his  name  is  required  by  the  payee  as  a 
condition  precedent  to  making  the  loan 
to  or  procuring  it  for  the  maker,  and 
as  security  for  its  payment,  the  in- 
dorser is  placed  in  the  same  relation 
to  the  payee  as  if  he  had  indorsed  by 
express  agreement  with  him,  and  is 
liable  as  first,  and  not  as  second  in- 
dorser. See  also  Witherow  v.  "lay- 
back,  158  N.  Y.  649,  53  N.  E.  681; 
Clothier  v.  Adriance,  51  N.  Y. 
Moore  v.  Cross,  19  N.  Y.  227. 

42.  Slack  V.  Kirk,  67  Pa.  St. 
Taylor  v.  McCune,  11  Pa.  St. 
Temple  v.  Baker,  125  Pa.  St.  634. 

43.  Kamm  v.  Holland,  2  Ore.  59: 
Delsman  v.  Friedlander  (Ore.),  66 
Pae.  297. 

44.  Comparree  v.  Brockway,  11 
Humph.   (Tenn.)   355. 

45.  Cady  v.  Shepard,  12  Wis.  639. 


Jordon  v.  G-arnett,  3  Ala.  610.  See 
also  Carriagton  v.  Odom,  124  Ala.  529, 
27  South.  510. 

40.  Coulter  v.  Richmond,  59  N.  Y. 
478;  Phelps  v.  Vischer,  50  N.  Y.  69; 
Bacon  v.  Burnham,  37  N.  Y.  614;  Til- 
man  V.  Wheeler,  17  Johns.  (N.  Y.) 
325;  Herrick  v.  Carman,  10  Johns. 
(N.  Y.)  224;  Howard  v.  Van  Gieson, 
46  App.  Div.  (N.  Y.)  77,  61  N.  Y. 
Supp.  349. 

Indorsement  in  blank  before  delivery. 
— ^In  the  case  of  Coulter  v.  Richmond, 
supra,  Church,  Ch.  J.,  said:  "There 
is  considerable  diversity  of  sentiment 
among  the  courts  as  to  the  nature  of 
the  contract  implied  by  a  blank  in- 
dorsement of  a  negotiable  instrument 
before  delivery  to  the  payee.  In  some 
of  the  States  such  an  indorser  is  prima 
facie  regarded  as  a  guarantor,  in  others 
an  indorser,  and  in  others  a  joint 
promisor.  In  this  State  it  has  been  re- 
peatedly held,  and  is  too  strongly  set- 
tled by  authority  to  be  disturbed,  that 
a  person  making  such  an  indorsement 
is  presumed  to  have  intended  to  be- 
come liable  as  second  indorser,  and 
that  on  the  face  of  the  paper,  without 
explanation,  he  is  to  be  regarded  as 
second   indorser,    and    of   course   not 


322; 

380; 
460; 
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setts,  the  rule  is  that  where  a  person  places  his  signature  on  the 
back  of  a  negotiable  instrument  at  the  time  of  the  execution  of  the 
note,  and  before  its  delivery,  or  subsequently  thereto,  and  in  pur- 
suance of  a  previous  arrangement,  he  becomes  liable  thereon  as  an 
original  promisor  or  maker  of  the  note.*® 

Where  the  indorsement  is  made  after  the  instrument  has  taken 
effect  and  under  a  subsequent  arrangement,  the  contract  is  con- 
sidered as  a  guaranty.*'^  The  presumption  is  that  the  signature  of 
a  third  person  on  the  back  of  a  note  was  placed  there  at  the  time 
the  instrument  was  made,**  although  this  presumption  may  be  re- 
butted by  parol  testimony.*^  And  where  a  note  is  indorsed  by  a 
person  not  a  party  to  the  instrument  and  a  stranger  to  the  title, 
after  the  payee  has  indorsed  it,  his  liability  is  that  of  an  indorser, 
and  it  cannot  be  shown  by  parol  testimony  that  a  different  liability 

46.  Indorser  before  delivery  liable  moving  solely  from  him,  and  without 
as  promisor  or  maker, —  Noyes  v.  any  request,  express  or  implied,  of  the 
Bird,  11  Mass.  436,  6  Am.  Dec.  first  indorsee,  he  becomes  a  guarantor 
179;  Union  Bank  v.  Willis,  8  Mete,  and  not  a  second  indorsee.  Nelson  v. 
(Mass.)  504;  Eeilly  v.  Gerrish,  9  Harrington,  16  Gray  (Mass.),  139. 
Gush.  (Mass.)  104;  Hawkes  v.  The  court  said:  "  What  then  was  the 
Philips,  7  Gray  (Mass.),  284;  Na-  legal  effect  of  this  contract  with  the 
tional  Pemberton  Bank  v.  Longee,  108  bank?  Certainly  not  to  make  him  an 
Mass.  371,  in  which  case  the  court  indorsee  upon  the  note  in  relation  to 
said :  "  It  is  to  be  presumed  that  one  the  bank,  or  to  give  him  the  character 
who  puts  his  name  upon  a  note  in-  of  an  indorsee  toward  the  promisor  or 
tends  to  add  security  and  credit  to  it  prior  indorsers.  The  note  had  never 
by  his  promise  and  to  become  liable  been  in  his  hands;  no  title  to  it  was 
upon  it  in  some  form,  either  as  maker  conveyed  by  his  indorsement;  there 
or  indorser  or  guarantor,  either  abso-  was  no  privity  of  contract  subsisting 
lutely  or  conditionally.  The  time  between  him  and  the  first  indorser. 
when,  with  reference  to  its  negotia-  He  did  not,  strictly  speaking,  become 
tion,  the  note  is  signed  by  the  parties  a  party  to  the  note.  His  contract  was 
sought  to  be  charged  will  often  deter-  one  of  guaranty  only,  and  he  was  liable 
mine  the  nature  of  the  liability.  But  solely  by  virtue  of  the  separate  and  in- 
in  the  absence  of  anything  to  the  con-  dependent  agreement  which  he  had  en- 
trary,  it  is  presumed  in  favor  of  the  tered  into  with  the  bank.  He  had  no 
honest  holder  for  value,  that  all  the  title  to  the  note  itself,  had  incurred  no 
names  on  the  note,  whether  on  the  liability  upon  it,  and  had  acquired  no 
back  or  on  the  face,  were  placed  there  right  as  against  the  first  indorser  at 
at  the  same  time  and  before  delivery,  the  time  of  the  commencement  of  the 
Benthall  V.  Judkins,  13  Mete.  (Mass.)  insolvent  proceedings."  See  also  Green 
265.  If  a  person,  not  the  payee,  writes  v.  Shepherd,  5  Allen  (Mass.),  589; 
on  the  note  at  its  inception,  that  he  is  Mecomey  v.  Stanley,  8  Cush.  (Mass.) 
to  be  holden  as  surety,  he  is  liable  as  S.");  Tenny  v.  Prince,  4  Pick.  (Mass.) 
an  original  promisor.  And  this  is  385;  Edgerly  v.  Lawson,  176  Mass. 
true  if  the  signature  is  simply  in-  551,  57  N.  B.  1020,  51  L.  R.  A. 
dorsed  on  the  back  of  the  instrument  432. 

before  delivery."  48.  Union  Bank  v.  Willis,  8  Mete. 

47.  Liability  as  guarantor. —  Where  (Mass.)  504;  Benthall  v.  Judkins,  13 
one  places  his  name  on  the  back  of  a  Mete.  (Mass.)  265;  Way  v.  Butter- 
promissory  note,  while  in  the  hands  of  worth,  108  Mass.  509. 

an  indorsee  for  value,  at  the  request  49.  Brown  v.  Butler,  99  Mass.  179; 
of  such  indorsee,  for  a  consideration  Way  v.  Butterworth,  108  Mass.  509. 
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"waa  intended.""  The  rule  as  it  existed  in  Massachusetts  is  also 
that  which  obtains  in  Maine,*^  Maryland,"^  Michigan/^  Minne- 
sota,** Missouri,*"  Rhode  Island,**  and  South  Carolina,*''  and  in  a 

50.  Howe  V.  Merrill,  99  Mass.  179; 
80;  Prescott  Bank  v.  Caverly,  7  Gray 

(Mass.),  217;  Essex  Company  v.  Ed- 
mands,  12  Gray  (Mass.),  274;  Bigelow 
V.  Oolton,  13  Gray  (Mass.),  309;  Reed 
V.  Bacon,  175  Mass.  407,  56  N.  E.  716. 
Statute  in  Massachusetts. —  By  Pub. 
Stat.  1874,  chap.  404,  it  was  provided 
that  "  Every  person  beooming  a  party 
to  a  promissory  note  payable  on  time, 
by  a  signature  in  blank  on  the  back 
thereof,  shall  be  entitled  to  notice  of 
nonpayment  the  same  as  an  indbrser." 
It  has  been  held  that  under  this  stat- 
ute the  liability  of  a  person  who  puts 
his  name  on  the  back  of  a  promissory 
note  above  the  name  of  the  payee  is 
conditional  on  the  failure  of  the  maker 
to  pay,  and  not  absolute.  National 
Bank  of  Commonwealth  v.  Law,  127 
Mass.  72. 

51.  Maine. —  Where  a  person,  not  a 
party  to  an  instrument,  indorses  his 
name  in  blank  upon  the  back  thereof, 
at  the  time  of  making  or  before  it  had 
been  indorsed  by  the  payee,  the  pre- 
sumption of  law  is  that  he  designed 
to  become  an  original  promisor.  Irish 
V.  Cutter,  31  Me.  536;  First  Nat.  Bank 
T.  Marshall,  73  Me.  79;  Rice  v.  Cook, 
71  Me.  559;  Woodman  v.  Boothby,  66 
Me.  389;  Childs  v.  Wyman,  44  Me. 
433,  69  Am.  Dec.  Ill,  where  it  was 
held  that  if  the  stranger  signed  his 
name  on  the  back  of  the  note  on  the 
day  after  its  date  and  execution  by 
other  parties,  but  in  pursuance  of  an 
agreement  to  do  so  at  the  time  it  was 
made,  he  is  liable  as  an  original  in- 
dorser;  Bradford  v.  Prescott,  85  Me. 
482,  27  Atl.  461 ;  Merchants'  Trust  & 
Banking  Co.  v.  Jones,  95  Me.  335,  50 
Atl.  48. 

52.  Maryland. —  Schroeder  v.  Tur- 
ner, 68  Md.  506,  13  Atl.  331;  Ives  v. 
Bosley,  35  Md.  262;  Walz  v.  Albach, 
37  Md.  404.  Where  before  the  deliv- 
ery of  a  note  executed  by  a  partner- 
ship, the  partners  indorse  it  individ- 
ually, they  become  ioint  makers. 
Thompson  V.  Young,  90  Md.  72,  44  Atl. 
1037. 

53.  Michigan. —  Gumz  v.  Giegling, 
108  Mich.  295,  66  N.  W.  48 ;  Fay  &  Co. 
v.  Jenks  &  Co.,  78  Mich.  312,  44  N.  W. 
380;  Rothschild  v.  Grix,  31  Mich.  150. 


54.  Minnesota. —  In  the  case  of 
Shultz  v.  Howard,  63  Minn.  196,  202, 
65  N.  W.  363,  the  court  said:  "We 
suppose  that,  as  a  matter  of  fact,  in 
no  case  do  those  who  sign  their  names 
on  the  back  of  a  note  intend  to  as- 
sume the  obligation  of  '  joint  ob- 
ligors,' strictly  so  called,  with  those 
who  sign  at  the  foot.  Their  actual  in- 
tention is,  doubtless,  to  assume  the 
obligation  of  either  sureties  or  in- 
dorsers.  In  order  to  establish  a  fixed 
rule  governing  negotiable  paper,  wo 
have  held  that  as  between  themselves! 
and  the  other  makers,  they  may  be 
mere  sureties,  yet  as  to  the  payee,  they 
must  be  conclusively  presumed  to  have 
assumed  the  obligation  of  makers." 
The  court  then  held  that  the  obliga- 
tion of  such  iudorsers  is  joint  and  sev- 
eral, and  not  joint,  with  the  obliga- 
tion of  the  makers  who  sign  their 
names  at  the  foot  of  the  note,  although 
the  instrument  is  in  form  in  other  re- 
spects joint.  Sec  also  Wolford  v. 
Bowen,  57  Minn.  267,  59  N.  W.  195; 
Stein  V.  Passmore,  25  Minn.  256; 
Robinson  v.   Bartlett,    11    Minn.   410, 

A  contract  of  guaranty  written  on 
the  back  of  a  negotiable  instrument 
and  signed  by  a  stranger  to  the  note 
at  the  time  of  its  execution,  under  the 
law  of  Massachusetts,  constitutes  a 
contract  of  guaranty  and  not  of  in- 
dorsement. Edgerly  v.  Lawson,  176 
Mass.  551,  57  N.  E.  1020,  51  L.  R.  A. 
432. 

55.  Missouri. — ^Faulkner  v.  Faulk- 
ner, 73  Mo.  327 ;  Semple  v.  Turner,  65 
Mo.  696;  Cahn  v.  Dutton,  60  Mo.  297; 
Lewis  V.  Harvey,  18  Mo.  74,  59  Am. 
Dec.  286;  Powell  v.  Thomas,  7  Mo. 
440.  And  see  Corbyn  v.  Brockmyer,  84 
Mo.  App.  649. 

56.  Rhode  Island. —  Carpenter  v. 
McLaughlin,  12  R.  I.  270,  34  Am.  Rep. 
638;  Jackson  Bank  v.  Irons,  18  R.  I. 
718,  30  Atl.  420;  Atwood  v.  Lester,  20 
R.  I.  660,  40  Atl.  866. 

57.  South  Carolina.^  Carpenter  v. 
Oaks,  10  Rich.  L.  17,  to  render  an  in- 
dorser  of  a  note  liable  as  maker  he 
must  have  indorsed  it  before  or  at  the 
time  of  delivery  to  the  payee.  John- 
ston V.  McDonald,  41  S.  C.  81,  19  S.  E. 
65. 
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number  of  other  States.^*  In  Illinois  the  contract  implied,  where 
the  indorsement  of  a  stranger  is  prior  to  that  of  the  payee,  is  of 
guaranty,  and  if  after  the  indorsement  of  the  payee,  the  contract 
is  that  of  indorsement ;®®  and  this  rule  also  prevails  in  Kansas  *" 
and  Ohio.®*  Justice  Clifford  of  the  United  States  Supreme  Court 
has  considered  the  diversity  of  decision  on  this  subject  and  de- 
clared that  the  weight  of  authority  supports  the  following  propo- 
sition :  "  Where  the  indorsement  is  in  blank,  if  made  before  the 
payee,  the  liability  must  be  either  as  an  original  promisor  or 
guarantor;  and  parol  proof  is  admissible  to  show  whether  the 
indorsement  was  made  before  the  indorsement  of  the  payee  and 
before  the  instrument  was  delivered  to  take  effect,  or  after  the 
payee  had  become  the  holder  of  the  same ;  and  if  before,  then  the 
party  so  indorsing  the  note  may  be  charged  as  an  original  promisor, 
but  if  after  the  payee  became  the  holder,  then  such  a  party  can 
only  be  held  as  guarantor,  unless  the  terms  of  the  indorsement 
fihow  that  he  intended  to  be  liable  only  as  second  indorser,  in  which 
event  he  is  entitled  to  the  privileges  accorded  to  such  an  indorser  by 
the  commercial  law.  Whether  regarded  as  a  second  indorser  or  an 
original  promisor,  it  is  not  necessary  to  allege  or  prove  any  other 
than  the  original  consideration;  but  if  it  be  attempted  to  charge 
the  party  as  a  guarantor,  a  distinct  consideration  must  appear."  ^ 

58.  In  other  States  the  following  Where  a  note,  after  execution  and  de- 
cases  are  in  point:  Tabor  v.  Miles,  5  livery,  is  indorsed  by  the  payee  and  by 
Colo.  App.  127,  38  Pac.  64;  Byers  v.  a  third  person,  and  is  then  sold  by  the 
Tritch  (Colo.),  55  Pac.  622;  Gilpin  v.  payee  to  another  person  before  the  ma- 
Marley,  4  Houst.  (Del.)  284;  Drexel  turity  of  the  note,  both  the  indorsers 
V.  Pusey,  57  Neb.  30,  77  N.  W.  351;  are  ordinary  indorsers,  and  not  guar- 
Currier  v.  Fellows,  27  N.  H.  377 ;  antors.  Cornett  v.  Hafer,  43  Kan.  60, 
Strong  V.  Riker,  16  Vt.  554;  Nash  v.  22  Pac.  1015.  See  also  Fullerton  v. 
Skinner,  12  Vt.  219,  36  Am.  Dec.  338.  Hill,   48   Kan.   558,   29   Pac.   583,   18 

59.  Illinois. —  Klein  v.   Currier,   14   L.  R.  A.  33. 

111.  237;  Webster  v.  Cobb,  17  111.  61.  OMo.— Castle  v.  Rickly,  44  Ohio 
459;  White  v.  Weaver,  41  111.  409.  St.  490,  9  N.  E.  136,  58  Am.  Rep.  839; 
In  the  case  of  Dewitt  County  Nat.  Bright  v.  Carpenter,  9  Ohio,  139,  34 
Bank    v.    Nixon,    125     111.     615,     18   Am.  Dec.  432. 

N.  E.  203,  it  was  held  that  the  62.  Good  v.  Martin,  94  U.  S.  90,  97, 
placing  of  the  name  of  a  third  party  24  L.  Ed.  341.  In  this  case  it  was  also 
on  the  back  of  a  note  is  prima  held,  in  substance,  that  the  question 
facie  evidence  only  that  the  liability  whether  one  who,  not  being  a  party  to 
intended  to  be  assumed  is  that  of  a  note,  writes  his  name  upon  the  back 
guarantor.  It. may  be  shown  what  the  thereof,  in  reliance  on  which  the 
real  contract  is;  that  the  liability  in-  holder  has  brought  it,  should  be 
tended  to  be  assumed  is  that  of  a  sim-  treated  as  a  maker,  indorser,  guar- 
ple  indorser.  See  also  Holmes  v.  Wil-  antor,  or  surety,  should  be  determined 
Hams,  69  111.  App.  114.  by  the  actual  intent,  if  the  attendant 

60.  Kansas. — Firmaii  v.  Blood,  2  circumstances  in  evidence  enable  them 
Kan.  496;  Fuller  v.  Scott,  8  Kan.  25.   to  be  ascertained. 
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c.  Effect  of  statute. —  The  effect  of  the  above  section  of  the  stat- 
ute is  to  make  a  uniform  rule  in  all  States  which  have  adopted  the 
Negotiable  Instruments  Law.  The  liability  imposed  upon  an  in- 
-dorser,  not  otherwise  a  party  to  an  instrument,  is  the  same  as  that 
of  a  general  indorser,  at  least  in  respect  to  those  persons  who  be- 
come indorsers  subsequent  to  his  indorsement.  It  seems  to  be  in 
recognition  of  the  rule  which  has  existed  in  California  by  virtue  of 
a  provision  of  the  Civil  Code,®'  to  the  effect  that  "  one  who  in- 
dorses a  negotiable  instrument  before  it  is  delivered  to  the  payee 
is  liable  to  the  payee  thereon  as  an  indorser."  The  statute  makes 
absolute  his  liability  to  the  payee,  which  is  a  complete  change  in 
the  New  York  rule  that  a  person  indorsing  in  blank  before  de- 
livery to  the  payee  was  presumptively  a  second  indorser  and,  there- 
fore, only  liable  to  the  payee  who  was  deemed  the  first  indorser.** 
The  change  seems  reasonable  in  view  of  the  fact  that  in  nearly 
every  case  where  a  third  party  places  his  name  on  the  back  of  an 
instrument  before  its  delivery  to  the  payee  he  intends  thereby  to 
aid  the  credit  of  the  payee  and  render  himself  directly  responsible 
to  him.®  Prior  to  the  enactment  of  the  above  section  of  the  statute 
a  complaint  was  fatally  defective  which  did  not  allege  that  an 
indorsement  before  delivery  by  a  third  party  was  made  in  order 
to  give  the  maker  credit  with  the  payee  or  as  surety  for  the 
maker  i^  it  would  seem  that  the  statute  has  rendered  such  an 
allegation  immaterial.®''  The  section  in  question  only  applies  to  an 
indorsement  by  a  third  party  before  delivery;  and  where  it  is 
alleged  in  a  complaint  that  such  an  indorsement  was  made  after 
delivery,  it  is  essential  that  the  plaintiff  should  allege  and  affirm- 
atively substantiate  that  such  indorsement  was  made  for  the  pur- 
pose of  lending  credit  to  the  maker  and  with  the  intent  to  charge 
the  indorser  thereon  to  the  payee.®^ 

63.  California  Civil  Code,  §  3117;  66.  Edison  Gen.  Elect.  Co.  v.  Zsb- 
Fessenden  v.  Summers,  62  Cal.  484;  ley,  72  Hun  (N.  Y.),  166;  MePhillipa 
Fisk  V.  Miller,  63  Cal.  367.  v.  Jones,  73  Hun  (N.  Y.),  516;  Draper 

64.  See  ante,  note  40.  v.  Chase  Mfg.  Co.,  2  Abb.  N.  C.    (N. 

65.  In  the  case  of  Davis  V.  Baron,  13  Y.)  79;  Phelps  v.  Vischer,  50  N.  Y. 
Wis.  227,  229,  the  court  says:  "Ob-  69;  Bacon  v.  Burnham,  37  N.  Y.  614, 
viously,  a  person  indorsing  a  note  be-  616. 

lore  delivery  thereof  to  the  payee,  in-  67.  People  ex  rel.  Cotton  Oil  Co.  v. 

tends  rendering  himself  liable  to  the  Koberts,  25  App.  Div.   (N.  Y.)    11,  48 

payee    in    some    character    and    upon  N.  Y.  Supp.  100. 

some  ground.    He  must  intend  and  de-  68.  Application  of  section  of  stat- 

sign  to   secure  its  payment  and  give  ute. —  In  the  case  of  Kohn  v.  Consoli- 

credit    to   the    paper   by   placing   his  da,ted  Butter  &  Egg  Co.,  30  Misc.   (N. 

name  upon  it,  even  in  the  hands  of  the  Y.)  725,  83  N.  Y.  Supp.  265,  Judge  Mc- 

payee.      He    cannot    complain    if    the  Adam  of  the  Supreme  Court,  in  soeak- 

courts  hold  him  to  his  contract."  ing  of  the  allegation  and  proof  that 
27 
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§  85.  Warranties  where  instrument  is  negotiated  by  delivery  or  quali- 
fied indorsement. 

a.  Statutory  provision. —  The  Ifegotiable  Instruments  Law  pro- 
vides that :  "  Every  person  negotiating  an  instrument  by  delivery 
"  or  by  a  qualified  indorsement,  warrants : 

"  1.  That  the  instrument  is  genuine  and  in  all  respects  what  it 
"  purports  to  be ; 

"  2.  That  he  has  a.  good  title  to  it ; 

"  3.  That  all  prior  parties  had  capacity  to  contract; 

"  4.  That  he  has  no  knowledge  of  any  fact  which  would  impair 
"  the  validity  of  the  instrument  or  render  it  valueless. 

"But  when  the  negotiation  is  by  delivery  only,  the  warranty 
"  extends  in  favor  of  no  holder  other  than  the  immediate  trans- 
"  feree.  The  provisions  of  subdivision  three  of  this  section  do  not 
"  apply  to  persons  negotiating  public  or  corporate  securities,  other 
"  thaji  bills  and  notes."  **  It  is  provided  in  the  English  Bills  of 
Exchange  Act  that :  "A  transferrer  by  delivery  who  negotiates  a 
bill,  thereby  warrants  to  his  immediate  transferee,  being  a  holder 
for  full  value,  that  the  bill  is  what  it  purports  to  be,  and  that  he 
has  a  right  to  transfer  it,  and-  that  at  the  time  of  the  transfer  he 

an  indoreement  of  a  third  party  be-  against  irregular  indorsers  would  be 

fore  delivery  was  made  "  for  the  pur-  to  impute  to  the  legislative  wisdom  a 

pose  of  lending  their  credit,"  etc.,  said:  design  repugnant  to  every  notion  of 

"  Prior  to  the  statute  of  1897    (Neg.  judicial  procedure,  especially  in  a  pro- 

Inst.  Law),  the  allegation  referred  to  vision  enacted  in  the  interest  of  law 

was  a  necessary  one  in  such  cases,  and,  reform." 

if  denied,  the  onus  of  proving  the  al-  But  see  Spencer  v.  AUerton,  60 
legation  was  on  the  plaintiff,  for  the  Conn.  410,  22  Atl.  778,  where,  under 
payee  was  presumably  the  first  in-  Gen.  Stat.,  §  1860,  which  provided 
dorser.  Since  the  sta'  te  the  legal  that  "  the  blank  indorsement  of  a  ne- 
presumption  is  changed  where  the  com-  gotiable  or  nonnegotiable  note,  by  a 
plaint  alleges  that  the  irregular  in-  person  who  is  neither  the  maker  or 
dorsers  indorsed  the  paper  'before  de-  payee,  before  or  after  its  indorsement 
livery'  tc;  the  payee.  And  when  this  by  the  payee,  shall  import  the  con- 
fact  is  established  the  onus  is  cast  tract  pf  an  ordinary  indorsement  of 
upon  such  indorsers  to  allege  and  negotiable  paper,  as  between  such  in- 
prove  that  notwithstanding  such  de-  dorser  and  the  payee  or  subsequent 
livery,  the  payee  was  to  become  first  holders;"  it  was  held  that  the  statute 
indorser   according   to   the   customary  intended  to  give  to  the  contract  of  such 


form  of  the  contract,   and   that  they  ^^  j^dorser  the  same  certainty  as  to 

did  not  indorse  for  the  purpose  of  lend-  j^^   .  J        ^^ 

me  their  credit  to  the  maker  or  with       j.  .   j  .       ,  °  .  , 

thi  intention  of  becoming  liable  to  the  "'•denary   mdorsement   of   commercial 

payee.     That  this  is  the  proper  inter-  P^P^"";  ^^  ^^^^  ^^^  ^^gal  contract  im- 

pretation  of  the  act    is  obvious.    The  Pl'^d  by  such  an  indorsement  camio*, 

true  intention  of  the  indorsers,  as  be-  therefore,  he  varied  hy  pwrol  evidence 

tween  themselves,  can  always  be  shown  of  a  different  agreement. 
by  oral  evidence.     To  go  further  and       69.  Neg.  Inst.  L.     (N.  Y.),  §   115. 

decide   that   the   statute    intended   to  For  same  section  in  statutes  of  other 

create      an      incontestible      liability  States  see  Appendix. 
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is  not  aware  of  any  fact  which  renders  it  valueless."  ™  It  should 
be  remembered  in  construing  the  above  provision  of  the  statute  that 
an  instrument  payable  to  bearer  is  negotiable  by  delivery;"  and 
that  it  is  provided  that  a  qualified  indorsement  constitutes  the  in- 
dorser  a  mere  assignee  of  the  title  of  the  instrument." 

b.  Warranty  of  genuineness. —  The  principle  is  well  settled  that 
where  personal  property  of  any  kind  is  sold,  there  is,  on  the  part 
of  the  seller,  an  implied  warranty  that  he  has  title  to  the  property, 
and  that  it  is  what  it  purports  to  be,  and  is  that  for  which  it  was 
sold,  as  understood  by  the  parties  at  the  time."  This  principle  is 
universally  applied  to  a  sale  of  negotiable  instruments  transfer- 
able by  delivery.^*  The  vendor  of  a  bill  or  note  without  indorse- 
ment is  responsible  for  the  genuineness  of  the  paper.  He  is  con- 
sidered as  representing  the  note  to  be  signed  and  indorsed  by  the 
persons  whose  names  appear  upon  it  in  that  character,  and  if  these 
signatures  are  forgeries,  the  consideration  fails.™  It  has  been  held 
in  New  York  that  where  the  holder  of  a  promissory  note  which  is 
tainted  with  usury  transfers  the  same  for  a  valuable  consideration, 
without  indorsement,  and  without  representation  as  to  legality,  in 
the  absence  of  knowledge  on  his  part,  at  the  time  of  the  transfer, 
of  the  defect,  no  warranty  against  it  will  be  implied,  and  an  action 
cannot  be  sustained  against  him  for  loss  occasioned  by  reason  of 
the  defect,  since  scienter  is  essential  to  establish  an  implied  war- 
ranty as  to  the  validity  of  a  promissory  note.™  The  rule  as  laid 
down  by  the  Court  of  Appeals  in  New  York  has  not  escaped 
criticism.  The  United  States  Supreme  Court  has  expressly  dis- 
sented therefrom,   and  has  held  that  the  implied  warranty  of 

70.  English  Bills  of  Exchange  Act,  63  N.  Y.  613,  the  rule  of  implied 
1882,  §  58  ( 3 ) .  warranty  on  the  part  of  the   vendor 

71.  Neg.  Inst.  L.  (N.  Y.),  §  60.  See  was  applied  to  the  sale  of  a  hond 
ante,  |  56,  p.  316.  and     mortgage     which     were     usuri- 

72.  Neg.  Inst.  L.  (N.  Y.),  5  68.  See  ous  and  void,  but  the  defendant  ia 
ante,  §  61   (c),  p.  336.  that  case  knew  of  the  defect  at  the 

73.  Hannum  v.  Richardson,  48  Vt.  time  of  the  sale;  and  in  Delaware 
608,  21  Am.  Rep.  152.  Bank  v.  Jarvis,  20  N.  Y.  226,  the  de- 

74.  Meyer  v.  Richards,  163  U.  S.  fendant  had  transferred  to  the  plain- 
385,  16  Sup.  Ct.  1148,  41  L.  Ed.  199;  tiff  without  indorsement  a  promissory 
Semmes  v.  Wilson,  Fed.  Gas.  No.  note  which  had  been  taken  at  a  usuri- 
12,658;  Foster  V.  Swasey,  Fed.  .Gas.  No.  ous  premium.  The  court  held  that 
4,984;  Bering  v.  Findley,  7  Ind.  247.  whether  the  defendant  had  knowledge 

75.  Thompson  v.  McGullough,  31  of  the  usury  was  not  a  material  cir- 
Mo.  224 ;  Swanzey  v.  Parker,  50  Pa.  cumstance  and  that  "  the  vendor  of  the 
St.  441,  88  Am.  Dec.  549;  Aldrich  v.  chose  in  action  in  the  absence  of  ex- 
Jackson,  5  R.  I.  218.  press  stipulations,  impliedly  warrants 

76.  Implied  warranty  in  absence  its  legal  soundness  and  validity."  Ten 
of  knowledge. —  Littauer  v.  Gold-  years  later  this  case  was  followed  and 
man,  72  N.  Y.  506,  28  Am.  Rep.  made  the  basis  of  judgment  in  Fake 
171.     In  the  case  of  Ross  v.  Terry,  v.  Smith,  2  Abb.  Dec.   (N.  Y.)   76. 
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identity  of  the  thing  sold  which  arises  at  common  law  on  the  sale 
of  goods  and  chattels,  applies  on  the  sale  of  commercial  paper, 
without  indorsement,  or  without  express  assumption  of  liability  on 
the  paper  itself."  It  would  seem  that  the  New  York  rule  as  above 
referred  to  has  not  been  unequivocally  adopted  by  the  courts  in 
that  State.  There  have  been  recent  decisions  where  the  effect  of 
the  rule  has  been  limited  and  its  application  restricted.''*  The 
true  Vule  seems  to  be,  as  now  declared  by  the  statute,  that  upon 
the  sale  of  commercial  paper  without  indorsement,  there  is  an  im- 
plied warranty  that  the  thing  sold  is  what  it  purports  to  be''*  In 
the  sale  of  commercial  paper,  without  indorsement,  the  obligation 
of  the  vendor  is  not  restricted  to  the  mere  question  of  forgery 
vel  non,  but  depends  upon  whether  he  has  delivered  that  which  he 
has  contracted  to  sell,  this  rule  being  designated  in  England  as  a 
condition  of  the  principal  contract  as  to  the  essentials  and  sub- 
stance of  the  thing  agreed  to  be  sold,  and  in  this  country  being 
generally  termed  an  implied  warranty  of  identity  of  the  thing 

80ld.«» 


77.  Implied  warranty  of  identity 
of  thing  sold  as  applied  to  commercial 
paper. —  Meyer  v.  Richards,  163  U.  S. 
385,  411,  16  Sup.  Ct.  1148,  41  L.  Ed. 
199,  where  the  court  says:  "There 
is  an  exceptional  case  (Littauer  v. 
Goldman,  72  N.  Y.  506),  which  holds 
that  the  common-law  obligation  as  to 
the  implied  warranty  of  identity  in 
the  thing  sold,  in  the  case  of  com- 
mercial paper  extends  only  to  the  gen- 
uineness of  the  instrument.  The  case 
was  one  involving  the  nullity  of  a 
usurious  note,  and,  if  correctly  de- 
cided, would  be  authority  for  the 
proposition  that  there  was  a  peculiar 
species  of  warranty  in  the  sale  of  com- 
mercial paper  differing  from  all 
others ;  in  other  words,  that  there  was 
a  law  merchant  of  warranty  where 
there  was  no  commercial  contract. 
The  opinion  in  this  case  illustrates  the 
same  contradictory  position  presented 
by  the  argument  of  the  defendant  in 
error,  to  which  we  have  just  called  at- 
tention, that  is,  that  it  admits  the 
common-law  rule  and  then  denies  its 
essential  result  by  eliminating  condi- 
tions of  nonexistence  which  are  neces- 
sarily imposed  by  it.  It  follows  that 
this  New  York  decision  leads  logically 
to  the  view  expressed  in  the  Maine  and 
Maryland  cases  just  referred  to;   for 


either  the  principle  of  warranty  of 
identity  must  be  accepted  or  rejected; 
it  cannot  be  accepted  and  its  legiti- 
mate and  inevitable  results  be  denied. 
The  rule  there  announced  was  in  con- 
flict with  previous  decisions  in  New 
York,  and  the  decision  is  strongly 
criticised  in  the  Court  of  Errors  and 
Appeals  of  New  Jersey,  in  Wood  v. 
Sheldon,  42  N.  J.  L.  421,  425." 

78.  Flandrow  v.  Hammond,  148  N. 
Y.  129,  42  N.  E.  511;  McClure  v. 
Central  Trust  Co.,  165  N.  Y.  108,  126, 
58  N.  E.  777. 

79.  Terry  v.  Bissell,  26  Conn.  23; 
Smith  V.  McNair,  19  Kan.  330;  Bell 
V.  Cafferty,  21  Ind.  411,  413;  Snyder 
V.  Eeno,  38  lowu,  329,  333;  Ware  v. 
MeCormack,  96  Ky.  139,  28  S.  W.  157; 
Hurst  V.  Chambers,  12  Bush  (Ky.), 
155,  158;  Hussey  v.  Sibley,  66  Me.  192; 
Worthington  v.  Cowles,  112  Mass.  30; 
Merriman  v.  Walcott,  85  Mass.  258; 
Lobdell  V.  Baker,  3  Mete.  (Mass.) 
472 ;  Brown  v.  Ames,  59  Minn.  476,  61 
N.  W.  448;  Rogers  v.  Walsh,  12  Neb. 
28 ;  Palmer  v.  Courtenay,  32  Neb.  773, 
49  N.  W.  754;  Milliken  v.  Chapman, 
75  Me.  306;  Wood  v.  Sheldon,  42  N.  J. 
L.  421;  Flinn  v.  Allen,  57  Pa.  St. 
482;  Daskam  v.  Ullman,  74  Wis.  474. 

80.  Meyer  v.  Richards,  163  U.  S. 
385,  16  Sup.  Ct.  1148,  41  L.  Ed.  199. 
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The  words  "  without  recourse,"  as  used  in  the  indorsement  of 
commercial  paper,  constitute  a  qualified  indorsement,  and,  under 
the  above  section  of  the  statute,  and  also  under  the  common  law, 
the  indorser  in  using  such  words  nevertheless  warrants  that  the 
note  is  genuine,  and  that  it  is  of  the  kind  or  description  that  it 
purports  to  be.*^ 

c.  Warranty  of  title. —  He  who  negotiates  an  instrument  by  de- 
livery or  by  a  qualified  indorsement  warrants  by  implication,  un- 
less otherwise  agreed,  that  he  is  the  lawfiil  holder  thereof,  and  has 
a  valid  title  thereto  and  a  right  to  so  negotiate  it.*^  He  warrants 
the  genuineness  and  validity  of  the  indorsements,  and  that  he  is 
the  lawful  holder  of  the  instrument  by  virtue  thereof.**  If  the 
indorsement  of  any  of  the  previous  parties  is  a  forgery,  which 
defeats  the  title  of  the  instrument  in  the  hands  of  the  vendee,  the 
vendor  is  liable  to  the  vendee  for  what  he  has  received  thereon, 
with  interest  from  the  time  of  the  receipt.** 

Warranty  of  validity.— Benjamin,  but  both  parties  are  clearly  igtiorant 
in  his  work  on  Sales  (7th  ed.),  and  clearly  innocent;  under  these  cir- 
§  607,  states  the  English  rule,  when  cumstances,  he  states  that  the  weight 
he  says :  "  Under  this  head  may  of  reasoning  and  the  weight  of  author- 
also  properly  be  included  a  class  of  ity  seem  to  be  in  favor  of  holding  that 
cases  in  which  it  has  been  held  that  the  seller  in  such  cases  must  bear  the 
the  vendor  who  sells  bills  of  exchange,  loss. 

notes,  shares,  certificates,  and  other  81.  Dayton  v.  Tillotson,  39  Iowa, 
securities,  is  bound,  not  by  the  col-  404;  Watson  v.  Chesire,  18  Iowa,  202, 
lateral  contract  of  warranty,  but  by  87  Am.  Dec.  382 ;  Challiss  v.  McCrum, 
the  principal  contract  itself  to  deliver,  22  Kan.  157,  31  Am.  Rep.  181;  Ware 
as  a  condition  precedent,  that  which  v.  McCormaek,  96  Ky.  139,  28  S.  Wj 
is  genuine,  not  that  which  is  false,  157;  Palmer  v.  Courtenay,  32  Neb. 
counterfeit,  or  not  marketable,  by  the  773,  49  N.  W.  754;  DUmont  v.  Wil- 
name  or  denomination  used  in  de-  liamson,  18  Ohio  St.  515,  98  Am.  Dec. 
scribing  it."  186. 

Story,  in  his  work  on  Promissory  82.  Meriden  Nat.  Bank  v.  Gallau- 
Notes,  §  118  et  seq.,  says  in  effect  det,  120  ST.  Y.  298,  24  N.  B.  994;  Lit- 
that  the  seller  of  a  note  warrants  by  tauer  v.  Goldman,  72  N.  Y.  506,  8  Am. 
implication,  unless  otherwise  agreed.  Rep.  171 ;  Delaware  Bank  v.  Jarvis,  20 
that  he  is  the  lawful  holder,  and  has  a  N.  Y.  226. 

just  and  valid  title  to  the  instrument,  83.  Strange  v.  Ellison,  2  Bailey  (S. 
or  a  right  to  transfer  it  by  delivery;  C.),  385;  Allen  v.  Clark,  49  Vt.  390. 
that  the  instrument  is  genuine,  and  In  the  case  of  Giffert  v.  West,  37  Wis. 
not  forged  or  fictitious;  that  it  is  of  115,  it  was  held  that  the  sale  and 
the  kind  and  description  it  purports  on  transfer,  for  a  full  and  fair  price,  of 
its  face  to  be,  and  that  he  has  no  a  note  past  due,  indorser  in  blank  by 
knowledge  of  any  facts  which  prove  the  person  to  whose  order  it  is  payable, 
the  instrument,  if  originally  valid,  to  implies  a  warranty  by  the  vendor  that 
be  worthless,  either  by  failure  of  the  such  indorsement  is  valid;  but  an  ex- 
maker  or  by  its  being  paid,  or  other-  press  warranty  in  such  a  sale  may  be 
wise  to  have  become  void  or  defunct,  so  framed  as  to  exclude  all  other  war- 
He  further  says,  however,  that  the  au-  ranty  which  would  otherwise  be  im- 
thorities  are  in  conflict  when  a  fact  plied  by  law. 
exists  which  makes  a  note  of  no  value,       84.  Aldrich  v.  Jackson,  5  E.  I.  218. 
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d.  Warraniy  of  capacity  to  contract. —  The  vendor  of  com- 
mercial paper  impliedly  -warrants  that  the  parties  to  the  paper  are 
under  no  incapacity  to  contract,  as  from  infancy,  coverture,  or 
other  disability.**  It  is  also  probable  that  the  authority  of  the 
parties  to  the  instrument  to  bind  those  whom  they  represent  is  also 
impliedly  warranted,®^  although  this  warranty  would  not  seem  to 
be  within  the  express  terms  of  the  above  section  of  the  statute, 
except  that  where  there  is  an  absence  of  authority  on  the  part  of 
any  of  the  parties  within  the  knowledge  of  the  transferrer  it  would 
doubtless  come  within  the  provision  thereof  which  makes  him  war- 
rant that  there  is  nothing  within  his  knowledge  which  would  im- 
pair the  validity  of  the  instrument  or  render  it  valueless.*^  We 
have,  in  a  former  chapter,  discussed  at  length  the  capacity  of 
certain  persons  and  corporations  as  parties  to  commercial  paper  ;^ 
it  seems  unnecessary  for  us  to  consider  the  question  in  this  con- 
nection. The  warranty  applies  to  the  capacity  of  all  parties  prior 
to  the  transferrer,  including  every  person  who  has  assumed  any 
obligations  or  liability  as  a  party  to  the  instrument  transferred. 

e.  Knowledge  of  fact  that  would  impair  validity  or  render  it 
valueless. —  Under  the  statute  the  transferrer  of  commercial  paper 


85.  2  Parsons  on  Notes  and  Bills, 
39.  In  the  case  of  Lobdell  v.  Baker,  1 
Mete.  (Mass.)  193,  the  holder  of  a 
note  who  fraudulently  procures  it  to 
be  indorsed  by  a  minor,  and  afterward 
sells  it  to  a  person  who  relies  on  the 
validity  of  such  indorsement,  was  held 
liable  to  an  action  by  such  person, 
though,  at  the  time  of  sale,  he  had 
no  fraudulent  intent.  Selling  the  note 
without  erasing  such  indorsement,  or 
disclosing  the  minority  of  the  indorser, 
is  tantamount  to  a  direct  affirmation 
by  the  seller,  that  the  indorsement  con- 
stitutes a  valid  contract.  See  Thrall 
V.  Newell,  19  Vt.  203,  47  Am.  Dec.  682. 

An  express  warranty  on  the  sale  of 
a  promissory  note  made  by  O.,  that 
"  the  note  is  the  genuine  note  of  0." 
is  not  broken  by  proof  that  O.  was  an 
infant  when  the  note  was  made  and 
became  payable;  and  a  finding  of  a 
referee  that  the  defendant  "  agreed 
that  the  note  was  a  genuine  note  and 
not  otherwise,"  forbids  the  implication 
of  any  other  warranty,  and  such  a 
warranty  affirms  nothing  respecting 
the  validity  of  the  note  as  a  binding 
obligation.  Baldwin  v.  Van  Dusen,  37 
N.  Y.  487. 


86.  Warranty  of  authority  of  party 
to  contract. —  Hussey  v.  Sibley,  66  Me. 
192.  In  this  case  a  town  order  which  had 
passed  from  one  person  to  another  in 
payment  of  a  debt  being  utterly  worth- 
less for  the  reason  that  the  drawer  or 
acceptor  had  no  authority  to  draw  or 
accept  it,  was  held  not  to  operate  as  a 
payment  of  the  debt.  The  court  said: 
"  Thus  from  the  weight  of  authority 
it  would  appear  *  •  *  in  short, 
that  he  (the  defendant)  as  seller,  war- 
rants the  order  to  be  what  it  purports, 
a  genuine  order;  and  whether  that 
want  of  genuineness  results  from  for- 
gery or  want  of  authority  on  the  part 
of  the  drawers  or  acceptor,  or,  as  in 
this  case,  both,  must  be  immaterial. 
It  was  a  town  order  the  parties  talked 
about;  it  was  that  which  the  defend- 
ant undertook  to  transfer,  and  that 
which  the  plaintiff  agreed  to  receive. 
It  turned  out  to  be  another  thing  —  a 
mere  form  without  the  substance.  It 
is  not  the  responsibility  of  the  parties 
which  the  seller  guarantees,  but  their 
liability."  See  also  Terry  v.  AUis,  16 
Wis.  478. 

87.  Neg.  Inst.  L.  (N.  Y.),  §  114(4). 

88.  See  chap.  II,  ante. 
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by  delivery  or  qualified  indorsement  warrants  that  he  has  no 
knowledge  of  any  fact  which  would  impair  the  validity  of  the  in- 
strument or  render  it  valueless.**  This  is  a  broad  statement  of  a 
general  rule  which  may  modify  to  some  extent  the  law  as  it  existed 
prior  to  the  enactment  of  the  statute,  although  it  seems  amply 
supported  by  the  weight  of  authority  in  nearly  every  State.  A 
person  who  transfers  an  instrument  by  delivery  knowing  it  to  be 
tainted  with  usury  is  liable  to  his  transferee  for  the  repayment  of 
the  consideration  received,®"  although  it  has  been  held  otherwise 
where  the  transferrer  had  no  knowledge  of  the  defect.®^  So  also 
the  transferrer  warrants  that  there  is  no  legal  defense  to  the  col- 
lection of  the  instrument,  arising  out  of  his  own  connection  with 
its  origin.®"  And  it  has  been  held  that  it  is  a  fraudulent  suppres- 
sion, avoiding  the  sale  of  commercial  paper,  for  the  vendor  to 
withhold  information  that  the  maker's  check,  upon  the  bank  in 
which  they  kept  their  accounts,  had  been  protested,  though  the 
vendor's  informant  accompanied  his  stateme^nt  with  the  expression 
of  his  opinion  that  the  makers  were  perfectly  solvent.®*  This 
decision  rests  upon  the  principle  that  one  who  sells  commercial 
paper  payable  to  bearer,  and  which  he  does  not  indorse,  while  not 
liable  on  the  paper  as  a  party,  nevertheless  warrants  that  he  has 
no  knowledge  of  any  facts  which  prove  the  paper  to  be  worthless 
on  account  of  the  insolvency  of  the  parties,  or  because  it  has  been 
•already  paid.®*  It  seems,  however,  that  as  a  general  rule  there  is 
no  implied  warranty  of  the  solvency  of  the  maker  or  any  other 

89.  Neg.  Inst.  L.  (N.  Y.),  §  115(3).  94.  Knowledge     of    insolvency    of 

90.  Persons      v.      Jones,      12      Ga.  maker  of  note. —  Rothmiller  v.  Stein, 
371.  143   N.   Y.   581,   592,    38   N.   E.   718, 

91.  Littauer  v.  Goldman,  72  N.  Y.  per    Peekham,    J.,    who    also    says: 
506.  "A  promissory  note  or  the   ordinary 

93.  Delaware  Bank  v.  Jarvis,  20  N.  bond  is  given  for  one  purpose   only, 

Y.  226.  payment    at     its    maturity,     and     it 

93.  Brown  v.  Montgomery,  20  N.  Y.  is    plain    that    in    ordinary    circum- 

287.      In   this    case    the    court   said:  stances   one   would    not   take   a   note 

"  Where  a  party  negotiates  commercial  or  bond   if  in  possession  of  the  fact 

paper,  payable  to  bearer,  or  under  the  of  the   insolvency  of   its   maker.      It 

blank  indorsement  of  another  person,  would   appear   that   the   one   purpose 

Tie  cannot  be   sued  on  the  paper  be-  for  which  such  instruments  are  issued 

cause  he  is  not  a  party  to  it;  but  he  would  fail  of  accomplishment  because 

nevertheless  warrants  that  he  has  no  of  the  inability  of  the  maker  to  pay. 

knowledge  of  any  facts  which   prove  The  mere  fact  that  the  vendor  offers 

the  paper  to  be  worthless,  on  account  to  sell  the  written  obligation  of  an- 

of  the  failure  of  the   makers,  or  by  other  to  pay  money  is  evidence  enough 

its  being  already  paid,  or  otherwise  to  of  a  warranty  such  as  is  above  stated, 

have  become  void  or  defunct;  for,  says  because  the  vendor  knows  that  if  the 

Judge  Story,  any  concealment  of  this  maker  were  known  to  be  insolvent  his 

nature   would   be    a    manifest    fraud,  written  obligation  to  pay  money  would 

Story  on  Promissory  Notes,   §    118."  not  be  taken." 
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party  to  an  instrument  upon  its  sale  and  delivery,  in  the  absence 
of  misrepresentation,  and  where  it  appears  that  the  vendor  had 
no  knowledge  of  the  insolvency  of  the  maker  or  other  party  -^  both 
before  the  statute  and  under  its  provision  it  is  well  settled  that 
knowledge  of  facts  indicating  the  insolvency  or  inability  to  pay 
of  the  maker,  on  the  part  of  the  vendor  of  the  instrument,  will 
render  him  liable  to  his  vendee  in  an  action  to  recover  the  purchase 
price  paid  therefor.*^ 

§  86.  Liability  of  general  indorser. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Every  indorser  who  indorses  without  qualification, 
"  warrants  to  all  subsequent  holders  in  due  course : 

"  1.  The  matter  and  things  mentioned  in  subdivisions  one,  two 
"  and  three  of  the  next  preceding  section ;  and, 

"  2.  That  the  instrument  is  at  the  time  of  his  indorsement  valid 
"  and  subsisting. 

"And,  in  addition,  he  engages  that  on  due  presentment,  it  shall 
"  be  accepted  or  paid,  or  both,  as  the  case  may  be,  according  to  its 
"  tenor,  and  that  if  it  be  dishonored,  and  the  necessary  proceedings 
"  on  dishonor  be  duly  taken,  he  will  pay  the  amount  thereof  to  the 
"  holder,  or  to  any  subsequent  indorser  who  may  be  compelled  to 
"  pay  it."  ^  This  section  is  clearly  declaratory  of  the  general  rule 
as  it  existed  at  the  common  law.  The  last  paragraph  is  the  same 
in  substance  as  a  provision  contained  in  the  English  Bills  of  Ex- 
change Act  of  1882,  and  the  first  three  subdivisions  are  also  con- 
tained in  such  act,  but  in  a  modified  form.®* 

95.  Williams  v.  Osbon,  75  Ind.  280 ;  value  of  the  notCj  and  we  are  of  th& 

Milliken  v.  Chapman,  75  Me.  306,  46  opinion  that  from  the   circumstances 

Am.  Rep.  386;  Lyons  v.  Divelbis,  22  no  warrant  could  fairly  be  inferred  of 

Pa.   St.   185;    Bicknall  v.   Waterman,  the  solvency  of  the  makers,  or  that 

5  K.  I.  43 ;  Burgess  v.  Chapin,  5  R.  I.  they  continued  to  do  business." 

225.  96.  Hewitt  v.  Waterman,  3  La.  Ann. 

In  the  case  of  Hecht  v.  Batcheller,  716;  Taylor  v.  Burke,  4  La.  Ann.  16. 
147  Mass.  335,  17  N.  E.  651,  9  Am.  But  the  knowledge  of  the  vendor  must 
St.  Rep.  708,  the  court  said:  "The  be  actual,  and  not  implied  or  con- 
defendant  sold  the  note  in  good  faith,  structive.  Burgess  v.  Chapin,  5  R.  I. 
So  far  as  the  evidence  shows,  neither  225. 

party,  at  the  time  of  the  sale,  spoke  97.  Neg.   Inst.   L.    (N.  Y.),   §    116. 

of,  or   inquired   about  or  knew   any-  For   the   same  section  in   statutes  of 

thing  about,  the  failure  of  the  makers,  other  States  see  Appendix. 

They  stood  upon  an  equal  footing,  and  98.  The  English  Bills  of  Exchange 

they  had  equal  means  of  knowing  the  Act,  §  55(2).     See  Appendix.    Judge 

standing  of  the  makers.    It  was  under-  Chalmers  says  (Bills  of  Exchange  [5th 

stood  that  the  defendants  were  selling  ed.],   p.    187):      "The   indorser   of   a 

the    note   without   recourse    to   them,  hill  is  in  the  nature  of  a  new  drawer 

Th^  did  not  expressly  warrant  the  (citing  Penny  v.  Innes,  1  C,  M.  &  R.. 
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b.  Warranty  of  genuineness,  title,  and  capacity  of  parties. —  It 
will  be  noticed  that  the  section  applies  to  every  person  who  indorses 
without  qualification ;  it  would  seem,  therefore,  on  its  face,  that  it 
applies  to  a  restrictive  indorsement,  as  where  an  instrument  is  in- 
dorsed for  collection  or  deposit.  But  in  view  of  the  fact  that  an 
indorsee  for  collection  or  deposit  does  not  acquire  the  title  of  the 
instrument,  but  only  constitutes  the  indorsee  an  agent  of  the  in- 
dorser  for  the  purposes  specified  in  the  indorsement,®^  and  the 
further  fact  that  the  statute  itself  provides  that  the  "  subsequent 
indorsees  acquire  only  the  title  of  the  first  indorsee  under  the 
restrictive  indorsement,"  *  it  is  doubtful  whether  the  section  applies 
with  full  force  and  effect  to  an  instrument  which  has  been  re- 
strictively  indorsed.  As  the  law  exists  independent  of  the  statute 
an  indorsement  by  a  bank  or  other  agency  to  which  an  instrument 
has  been  indorsed  for  collection  does  not  import  any  guaranty  of 
the  genuineness  of  all  prior  indorsements,  but  only  of  the  agent's 
relation  to  the  principal  as  stated  upon  the  face  of  the  draft.^  If 
it  is  admitted  that  a  restrictive  indorsement,  as  for  collection,  doea 
not  confer  title  upon  the  indorsee,  he,  of  course,  has  no  title  to 
transfer  by  indorsement,  and  it  would,  therefore,  be  a  misconstruc- 
tion to  hold  that,  pursuant  to  the  above  section,  such  a  restrictive 
indorser  warrants  what  he  never  had.  In  our  opinion  this  section 
has  not  modified  the  prior  rule  as  applied  to  restrictive  indorse- 
ments. 

An  indorser  of  commercial  paper  warrants  the  genuineness  of 
the  signature  of  the  maker  and  that  the  instrument  is  what  it  pur- 

(Eng.)  441;  Steele  v.  McKinlay,  5  App.  death.  The  defendant  in  making  the 
Cas.  (Eng.)  767,  768),  that  is  to  say,  collection  indorsed  the  draft  as  col- 
his  relations  with  the  holder  resemble  lecting  agent  of  the  Bellaire  Bank,  as 
those  of  a  drawer.  It  is  conceived  appeared  by  the  terms  of  its  indorse- 
that  the  words  '  according  to  its  tenor '  ment,  and  on  collection  at  once  paid 
mean  the  tenor  of  the  bill  at  the  time  over  the  money  to  the  principal,  with- 
of  its  indorsement,  and  not  its  tenor  out  notice  of  the  forgery,  before  the 
at  the  time  it  was  drawn,  if  its  eflfect  action  was  commenced;  it  was  held 
has  been  varied,  e.  g.,  by  a  qualified  that  the  defendant  was  not  liable, 
indorsement,  or  by  an  alteration  of  the  Where  the  collecting  agent  pays  over 
sum  payable."  the  funds  before  any  notice  of  irregu- 

99.  See  §  60    ( 6 ) ,  ante,  p.  329,  and  larity  or  fraud,  the  remedy  is  against 

cases  cited.  the  principal   alone.      Bank   v.   Arm- 

1.  Neg.  Inst.  L.   (N.  Y.),  §  67.   See  strong,  148  U.  S.  50,  13  Sup.  Ct.  533; 

§  60    (e),  ante,  p.  332.  White  v.  Bank,  102  U.  S.  658;  Sweeny 

3.  United   States  v.   American   Ex-  v.  Easter,  1  Wall.  (U.  S.)   166;  Wells, 

change   Nat.   Bank,   70    Fed.    232,    in  Fargo  &  Co.  v.  United  States,  45  Fed. 

which  ease  the  defendant  as  collecting  337;  National  Park  Bank  v.  Seaboard 

agent   of  the  Bellaire   Bank   of  Ohio  Bank,   114  N.   Y.   28,  20   N.   E.    632. 

collected    at    the    Sub-Treasury,    New  And  see  Dedham  Nat.  Bank  v.  Everett 

York,   a   pension  draft  on  which  the  Nat.  Bank,   177  Mass.   392,  59  N.  E. 

payee's    name   was    forged   after   her  62. 
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ports  to  be;'  he  also  warrants  the  genuineness  of  all  preceding 
indorsements,*  and  that  the  maker  and  each  prior  indorser  was  of 
legal  capacity  to  contract.'  The  payee  of  a  forged  check  who 
indorses  it  and  receives  full  value  therefor,  warrants  the  genuine- 
ness of  the  check,  and  the  indorsee  may,  upon  discovery  of  the 
forgery,  recover  the  amount  paid  thereon;'  and  any  person  who 
indorses  a  forged  negotiable  instrument  warrants  the  genuineness 
of  the  signatures  of  both  the  maker  and  prior  indorsees.''     An 

8.  Herriek  v. '  Whitney,  15  Johns,  v.  Farmers  &  Merchants'  Bank,  56 
(N.  Y.)  240;  Ogden  v.  Blydenburgh,  Neb.  149,  76  N.  W.  430;  Ogden  v. 
1  Hilt.  (N.  y.)  182;  Dalrymple  v.  Blydenburgh,  1  Hilt.  (N.  Y.)  182; 
Hillenbrand,  2  Hun  (N.Y.),  488;  Leu-  Foster  v.  Collner,  107  Pa.  St.  305; 
non  V.  Grauer,  159  N.  Y.  433,  54  N.  E.  Chambers  v.  Union  Nat.  Bank,  78 
11;    Bell   V.    Cafferty,    21    Ind.    411;   Pa.   St.  205. 

Hurst  V.  Chambers,  12  Bush  (Ky.),  5.  Warranty  of  capacity  of  maker 
155;  Condon  v.  Pearee,  43  Md.  83;  and  indorser. —  Erwin  v.  Downs,  15 
Brown  v.  Ames,  59  Minn.  476,  61  N.  N.  Y.  575,  where  it  was  held  that  the 
W.  448;  Lyons  v.  Miller,  6  Gratt.  indorsement  of  a  promissory  note  im- 
(Va.)  427,  62  Am.  Dee.  129;  Dono-  ports  a  guaranty  by  the  indorser, 
hoe  V.  Meeker,  35  App.  Div.  (N.  Y.)  that  the  makers  were  competent  to 
43,  54  N.  Y.  Supp.  286;  Gabay  v.  contract,  in  the  character  in  which, 
Doane,  66  App.  Div.  (N.  Y.)  507,  73  by  the  terms  of  the  paper,  they 
N.  Y.  Supp.  381;  Wilhelm  v.  Loop,  purported  to  contract.  And  knowl- 
8  Ohio  Com.  PI.  444,  6  Ohio  N.  P.  edge  by  one  who  became  the  holder 
270.  of    such     a     note    before     maturity, 

Diligence  regniied. —  The  transfer  of  and  for  a  valuable  consideration,  that 
a  note  implies  a  guaranty  of  its  gen-  the  makers  were  married  women,  does 
uineness,  as  to  all  apparent  parties  to  not  deprive  him  of  the  right  to  rely 
it;  but  the  holder  is  under  an  implied  upon  the  implied  guaranty  of  the  in- 
obligation  to  try,  by  due  diligence,  dorser,  that  the  makers  were  compe- 
the  liability,  as  well  as  the  solvency  tent  to  contract  as  partners,  nor  of 
of  the  ostensible  obligors,  before  he  the  character  of  a  hona  fide  holder, 
can  hold  the  assignor  liable  either  as  See  also  Dalrymple  v.  Hillenbrand,  62 
guarantor  or  vendor.  Wynn  v.  Poyn-  N.  Y.  5,  20  Am.  Eep.  438,  aflg.  2 
ter,  3  Bush   (Ky.),  54.  Hun  (N.  Y.),  488;  Archer  T.  Shea,  14 

Decline  to  warrant. —  Where  the  Hun  (N.  Y.),  493;  Ogden  v.  Blyden- 
vendor  of  a  promissory  note  expressly  burgh,  1  Hilt.  (N.  Y.)  182;  Prescott 
declines  to  warrant  the  genuineness  Bank  v.  Caverly,  7  Gray  (Mass.), 
thereof,  no  such  warranty  can  be  im-  217,  66  Am.  Dec.  473;  Kilgore  v. 
plied.     Bell  v.  Dagg,  60  N.  Y.  528.  Bulkely,  14  Conn.  362;   Beal  v.  Alex- 

4.  Warranty  of  indorsements. —  See  ander,  6  Tex.  531. 
Woodward  V.  Harbin,  1  Ala.  104 ;  Mills  6.  Case  v.  Bradburn,  1  Daly  (N. 
V.  Barney,  22  Cal.  240;  Bunker  v.  Y. ),  256 ;  Wheeler  v.  Miller,  2  Handy 
Osborn,  132  Cal.  480,  64  Pac.  853;  (Ohio),  149;  Roth  v.  Crissey,  30  Pa. 
Chicago  First  Nat.  Bank  v.  North-  St.  145;  Semmes  v.  Wilson,  Fed.  Cas. 
western  Nat.  Bank,  40  111.  App.  640;  No.  12,658;  Birmingham  Nat.  Bank  v. 
McCall  v.  Corning,  3  La.  Ann.  409,  Bradley,  103  Ala.  109,  15  South.  440; 
48  Am.  Dec.  454;  Cochran  v.  At-  National  Bank  of  North  America  v. 
chison,  27  Kan.  728;  Third  Nat.  Bangs,  106  Mass.  441,  8  Am.  Rep. 
Bank  V.  Lange,  51  Md.   138,  34  Am.    349. 

Rep.  '304;  Condon  v.  Pearee,  43  Md.  7.  Onond'aga  County  Sav.  Bank  v. 
83;  Fall  River  Nat.  Bank  v.  Buffing-  United  States,  64  Fed.  703,  12  C.  C. 
ton,  97  Mass.  498;  Prescott  Bank  v.  A.  407;  Rhodes  v.  Jenkins,  18  Colo. 
Caverly,  7  Gray  (Mass.),  217,  66  Am.  49,  31  Pac.  491,  36  Am.  St.  Rep.  263. 
l)ec.  473;  Brown  v.  Ames,  59  Minn.  The  indorsement  of  a  promissory 
476,  61  N.  W.  448;   First  Nat.  Bank   note    implies   a   contract   by   the   in- 
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indorsement  of  a  negotiable  instrument  is  a  warranty  by  him  who 
makes  it  to  every  subsequent  holder  in  good  faith  that  the  instru- 
ment itself  and  all  the  signatures  antecedent  to  such  indorsement 
are  genuine ;  and  when  these  signatures  are  forgeries,  the  indorser 
is  at  once  liable  upon  his  warranty  to  such  subsequent  holder, 
without  any  presentment  for  payment,  or  notice  of  nonpayment.* 
c.  Warranty  of  validity  of  instrument. —  An  indorser  of  a  nego- 
tiable instrument  warrants  the  existence  and  legality  of  the  con- 
tract which  he  undertakes  to  assign.®  And  where  a  promissory 
note  was  alleged  to  have  been  made  on  Sunday,  it  was  held  that 
this  was  immaterial  in  an  action  against  the  indorser,  because  by 
hia  indorsement  he  is  estopped  to  deny  that  the  note  is  a  valid 
contract,  and  as  against  him^  it  must  be  presumed  it  was  made  and 
delivered  at  a  time  when  such  business  could  lawfully  be  done.'"' 
By  such  an  indorsement  the  validity  of  the  note  is  warranted,  and 
also  the  ability  of  the  maker  to  pay  it.''^  Where  a  note  is  invalid, 
suit  may  be  brought  immediately  against  the  indorser,  without 
having  sued  the  maker.  ^^  Although  the  general  rule  is  that  an 
indorsement  of  a  negotiable  instrument  amounts  to  a  contract  that 
the  instrument  itself  and  the  antecedent  signatures  thereon  are 
genuine,  yet  the  obligation  of  such  a  contract  cannot  be  enforced 

dorser  with  the  subsequent  bona  fide  v.    Caverly,    7    Gray    (Mass.),    217; 

holder  that  the  instrument  itself  and  Kenworthy  v.  Sawyer,  125  Mass.  28; 

all  the  signatures  prior  to  the  particu-  Hannum  v.  Richardson,   48  Vt.   508; 

lar  indorsement  are  genuine;  and  the  Henderson  v.  Lemly,  79  N.  C.  169. 
fact  that  the  name  of  the  maker  was       In  the  ease  of  Binney  v.  Globe  Nat. 

forged  will  not  discharge  the  indorser.  Bank,   150  Mass.   574,  23  N.  E.   380, 

Lennon  v.  Grauer,   159  N.  Y.  433,  54  the  court  said:     "Nor  is  the  liability 

N.  B.  11.  of  the  petitioner  affected  by  the  fact 

8.  Turnbull  v.  Bowyer,  40  N.  Y.  456,  that  she  is  the  wife  of  the  assignor 
100  Am.  Dec.  523;  Warren-Scharf  of  the  note  who  filled  the  blanks 
Asphalt  Pav.  Co.  v.  Commercial  Nat.  therein  and  caused  the  same  to  be  dis- 
Bank,  97  Fed.  181,  38  C.  C.  A.  108.  counted,  receiving  the  proceeds  thereof. 

9.  Indorser  warrants  validity  of  While  a  promissory  note  between  a 
instrument. —  Burrill  v.  Smith,  7  husband  and  wife  is  void  between  the 
Pick.  (Mass.)  291,  294,  where  the  original  parties,  an  indorser,  when 
court  says :  "  The  indorsee  takes  it  sued  upon  a  contract,  between  him  and 
on  the  credit  of  the  indorser.  Thus,  his  indorsee,  is  not  at  liberty  to  deny 
if  a  note  void  between  the  promisor  the  validity  of  the  original  note,  or  the 
and  the  payee  on  account  of  usury  capacity  of  the  maker,  for  the  purpose 
or  other  illegal  consideration  is  in-  of  defeating  his  6r  her  own  liability." 
dorsed  bona  fide  for  valuable  consider-  10.  Prescott  Nat.  Bank  v.  Butler, 
ation,    the    indorser    must    make    it  157  Mass.  548,  32  N.  E.  909. 

good;  so  if  the  indorsement  is  of  a  11.  McNeil  v.  Knott,  11  Ga.  142; 
note  made  by  a  minor,  or  of  a  feme  Howell  v.  Wilson,  2  Blaekf.  (Ind.) 
covert,  and  even  if  the  name  of  the  418;  Tam  v.  Shaw,  10  Ind.  469;  Fur- 
promisor  is  forged,  the  indorser  is  gerson  v.  Staples,  82  Me.  159,  19  Atl. 
held  upon  his  contract  to  pay  the  in-  158;  Bruce  v.  Burr,  67  N.  Y.  237. 
dorsee."  See  also  Veasie  v.  Willis,  12.  Tam  v.  Shaw,  10  Ind.  469; 
6   Gray    (Mass.),   90;    Prescott   Bank  Johnson  v.  Blake,  3' Ind.  542. 
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l)y  a  holder  who  procured  an  indorsement  upon  the  forged  note, 
with  knowledge  of  the  forgery,  and  upon  a  representation  to  the 
indorser  that  it  was  genuine.^* 

d.  Engagement  to  pay. —  Under  the  common  law,  as  well  as 
under  the  statute,  an  indorser  guarantees  the  payment  of  an  in- 
strument according  to  its  tenor,  and  engages  that  if  it  be  dis- 
honored, and  the  necessary  proceedings  on  dishonor  be  taken,  he 
will  pay  the  amount  thereof  to  the  holder,  or  to  any  subsequent 
indorser  who  may  be  compelled  to  pay  it.  The  liability  imposed 
upon  an  indorser  depends  upon  the  fulfillment  of  the  terms  of  the 
contract  of  indorsement,  which  is  conditioned  upon  a  sufficient 
demand  being  made  upon  the  maker,  and  other  necessary  proceed- 
ings taken  upon  its  dishonor.^*  Upon  a  compliance  with  the  terms 
of  the  contract,  the  indorser  is  absolutely  bound,  although  the  in- 
strument itself  is  void.^'  An  indorsement,  although  in  blank, 
being  a  contract  in  writing,  its  legal  effect  cannot  be  varied  by 
parol  proof,  in  the  absence  of  fraud  or  mistake.^*    This  rule  must 


13.  Turner  v.  Keller,  66  N.  Y.  66. 

14.  Loekett  v.  Howze,  18  Ala.  613; 
Casaidy  v.  Kreamer  (Pa.),  13  Atl. 
744. 

The  obligation  of  an  indorser  is 
■widely  different  from  that  of  a  surety, 
■whatever  may  be  the  analogy  het^ween 
them  in  some  respects.  The  latter  is 
bound  absolutely  to  pay  in  ease  the 
debtor  does  not,  while  the  obligation  of 
the  former  is  one  dependent  upon  cer- 
tain suspensive  conditions.  Breedlove 
V.  Fletcher,  7  Mart.  (La.)  524;  Rush- 
worth  V.  Moore,  36  N.  H.  188. 

15.  Indorser  is  absolutely  bound 
upon  a  compliance  by  the  holder  with 
the  terms  of  the  contract,  see: — 

Connecticut. —  Miller  v.  Riley,  2 
Root,  522. 

Illinois. —  Bowes  v.  Industrial  Bank, 
68  111.  App.  498. 

Indiana. —  Holton  v.  McCormick,  45 
Ind.  411;  Grimes  v.  Piersol,  25  Ind. 
246. 

Iowa. —  National  Bank  v.  Green,  33 
Iowa,  140. 

Kentucky. —  Owings  v.  Grimes,  5 
Litt.  331. 

Louisiana. —  Crane  v.  Trudeau,  19 
La.  Ann.  307;  Dupre  v.  Richard,  11 
Rob.  497,  43  Am.  Dee.  214. 

Maine. —  Furgerso'n  v.  Staples,  82 
Me.  159,  19  Atl.  158;  Cushman  v. 
Marshall,  21  Me.  122. 


Maryland. —  Mudd  v.  Harper,  1  Md. 
110,  54  Am.  Dec.  644. 

Massachusetts. —  Van  Staphorst  v. 
Pearce,  4  Mass.  258. 

New  Hampshire. —  Dow  v.  Rowell, 
12  N.  H.  49. 

New  York. —  Fassin  v.  Hubbard,  55 
N.  Y.  465;  Hodges  v.  Schuler,  22  N. 
Y.  114;  Morford  v.  Davis,  28  N.  Y. 
481;  Bank  of  Albion  v.  Smith,  27 
Barb.  489. 

Ohio. —  Farr  v.  Ricker,  46  Ohio  St. 
265,  21  N.  E.  354;  Parker  v.  Riddle, 
11  Ohio,  102. 

South  Carolina. —  Eccles  v.  Ballard, 
2  McCord,  388. 

Texas. —  Davidson  v.  Peticoals,  34 
Tex.  27. 

Wisconsin. —  Cowles  v.  MeVickar,  3 
Wis.  725. 

16.  Legal  effect  of  contract  of  in- 
dorsement cannot  be  varied  by  parol 
testimony,  Farr  v.  Rickar,  46  Ohio 
St.  265,  21  N.  E.  364.  In  the  ease 
of  Martin  v.  Cole,  104  U.  S.  37,  Mat- 
thews, J.,  said :  "  The  contract  cre- 
ated by  the  indorsement  and  deliv- 
ery of  a  negotiable  note  even  between 
the  immediate  parties  to  it  is  a  com- 
mercial contract,  and  is  not  in  any 
proper  sense  a  contract  implied  by 
the  law,  much  less  an  inchoate  or  im- 
perfect contract.  It  is  an  express 
contract,  and  is  in  writing,  some  of 
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be  deemed  subject  to  the  exception  that  as  between  the  indorser 
and  the  indorsee  parol  testimony  is  admissible  to  show  their  true 
relation  to  each  other,  according  to  their  own  intention  and  agree- 
ment.*^ But  this  exception  is  not  universally  admitted,  and  in 
some  States  it  is  held  that  even  as  between  the  immediate  parties 
a  collateral  agreement,  modifying  the  obligation  which  the  law 
presumes  in  the  case  of  a  blank  indorsement,  is  not  admissible.** 
An  apparent  conflict  in  the  authorities  as  to  the  admissibility  of 
•evidence  to  vary  the  terms  of  a  blank  indorsement  is  presumably 
eradicated  by  the  provisions  of  the  above  section  of  the  statute, 
which  makes  an  indorser  absolutely  liable  to  all  subsequent  holders 
in  due  course,  unless  the  indorsement  is  expressly  qualified. 

e.  Liability  of  indorser  on  instrument  negotiable  by  delivery; 
statutory  provision. —  The  N^egotiable  Instruments  Law  provides 
that :  "  Where  a  person  places  his  indorsement  on  an  instrument 
"  negotiable  by  delivery,  he  incurs  all  the  liabilities  of  an  in- 
*'  dorser."  *®  This  provision  is  declaratory  of  the  common  law. 
A  note  payable  to  bearer  is  transferable  without  indorsement ;  and 
if  the  payee  choose  to  put  his  name  on  the  back  he  is  as  much  bound 
as  an  indorser  as  if  the  note  had  been  made  payable  to  him  or  to 

the  terms  of  which,  according  to  the  Allen  v.  Chamhera,  13  Wash.  327,  43 

custom  of  merchants  and  for  the  con-  Pac.   57;    Charles   v.   Denis,   43   Wis. 

venietice    of    commerce,    are    usually  66,  24  Am.  Eep.  383. 
omitted,  but  not  the  less,  on  that  ac-       17.  Admissibility  of  par' 1  testimony 

count,   perfectly  understood.     All   its  to  show  terms  of  agreement  between 

terms  are  certain,  fixed,  and  definite,  indorser   and   indorsee,    see   Lewis   v. 

and  when  necessary,  supplied  by  the  Long,    102   N.   C.   206,    11    Am.   Eep. 

common    knowledge,    based    on    uni-  725;   Cole  v.  Smith,  29  La.  Ann.  551, 

versal    custom,    which    has    made    it  29  Am.  Eep.  343. 

both  safe  and  convenient  to  rest  the  In  the  case  of  Smith  v.  Morrill, 
rights  and  obligations  of  parties  to  54  Me.  48,  it  was  held  that  a  blank  in- 
such  instruments  upon  an  abbrevia-  dorsement  of  a  negotiable  promissory 
tion,  that  the  mere  name  of  the  in-  note  is,  as  between  the  immediate  par- 
dorser,  signed  upon  the  back  of  a  ties  thereto,  only  prima  facie  evidence 
negotiable  instrument,  conveys  and  ex-  of  the  contract  implied  by  law;  and  it 
presses  his  meaning  and  intention  as  is  competent  to  prove  by  parol  evi- 
fully  and  completely  as  if  he  has  writ-  dence,  the  agreement  which  was  in  fact 
ten  out  the  customary  obligation  of  made  at  the  time  of  the  indorsements, 
his  contract  in  full."  And  it  was  held  As  to  third  persons  without  notice  of 
in  that  case  that  parol  evidence  is  any  other  contract,  the  one  implied 
not  competent  to  contradict  or  vary  by  law  is  conclusive.  See  also  James 
the  legal  effect  of  such  an  instrument;  v.  Smith,  30  Iowa,  55;  Sturtevant  v. 
and  it  is  also  stated  that  the  eases  in  Eandall,  53  Me.  149;  Holmes  v.  First 
support  of  the  rule  "  are  too  numerous  Nat.  Bank,  38  Neb.  326,  56  N.  W. 
for  citation."  See  also  Holt  v.  Moore,  1011,  41  Am.  St.  Eep.  733. 
6  Ala.  521;  Stephens  v.  State,  56  Ga.  18.  Dale  v.  Gear,  38  Conn.  15;  Beat- 
604;  Johnson  v.  Glover,  121  111.  283,  tie  v.  Brown,  64  111.  360;  Hately  v. 
12  N.  E.  257;  Smythe  v.  Scott,  106  Pike,  162  111.  241,  44  N.  E.  441. 
Ind.  245,  6  N.  E.  145;  Holton  v.  Me-  19.  Neg.  Inst.  L.  (N.  Y.),  §  117. 
Cormick,  45  Ind.  411;  Bowler  v.  For  the  same  section  in  the  statutes 
3raun,  63  Minn.   32,  65  N.  W.   124;  of  other  States  see  Appendix. 
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Ma  order.*"  The  indorser  of  a  note  drawn  payable  to  bearer  in- 
curs the  same  liabilities  and  obligations  as  the  indorser  of  a"  nego-, 
tiable  note  payable  to  order.*' 

§  87.  Order  in  which  Indorsers  are  liable. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that:  "As  respects  one  another,  indorsers  are  liable  prima 
"  jade  in  the  order  in  which  they  indorse ;  but  evidence  is  admis- 
"  sible  to  show  that  as  between  or  among  themselves  they  have 
"  agreed  otherwise.  Joint  payees  or  joint  indorsees  who  indorse 
"  are  deemed  to  indorse  jointly  and  severally."  ** 

b.  Presumption  as  to  order. —  Indorsements  upon  bills  of  ex- 
change or  promissory  notes  rest  upon  the  theory  that  the  liability 
of  the  indorsers  to  each  other  is  regulated  by  the  position  of  their 
names  and  that  the  paper  is  transferred  from  one  to  another  by 
indorsement.*^  The  date  of  the  indorsement  does  not  necessarily 
control  the  obligation  of  the  parties  to  each  other;  although  there 
may  be,  as  stated  in  the  statute,  a  prima  facie  liability  dependent 
upon  the  order  in  which  the  indorsements  are  made.**  Where  the 
indorsers  are  accommodation  parties,  the  same  rule  is  applicable; 
the  indorsers  are  liable  in  the  order  of  their  indorsement  arising 
from  the  contract  of  indorsement  itself,  and  not  from  any  separate 
agreement  which  they  may  have  for  the  joint  payment  of  the  in- 
strument.**    Where  an  instrument  is  indorsed  for  transfer  by 

80.  Brush  v.  Beeves,  3  Johns.    (N.  21.  Cover  v.  Meyers,  75  Md.  406, 

Y.)    439;   Tarn  v.  Shaw,  10  Ind.  469;  23  Atl.  850. 

Tillman  V.  Ailles,  13  Miss.  373,  43  Am.  22.  Neg.  Inst.  L.    (N.  Y.),   §   118. 

Dec.  52.  For  the  same  section  in  the  statutes 

In  the  case  of  Leggett  v.  Raymond,  oif  other  States  see  Appendix. 

6  Hill   (N.  Y.),  639,  L.  indorsed  the  23.  Easterly   v.   Barber,   66   N.  Y. 

words   "I   guaranty    the   payment   of  433,  437. 

this   note,"   on   the   note    payable   to  24.  See  Slacic  v.  Eirk,  67   Pa.  St. 

himself   or    bearer.     It   was   held   in  380. 

an  action  brought  by  R.  that  L.  was  25.  McCarthy  v.  Roots,  21  How.  (U. 

liable  as  indorser  on  proof  of  demand  G.)  432.    In  this  case  it  was  held  that 

and  notice,  though  it  did  not  appear  the  fact  that  the  indorsers  were  ae- 

that  the  guaranty  was  made  to  R.  commodation   parties   does    not   make 

Where    an    instrument    which    can  them   cosureties,  bound   to  contribute 

pass  by  delivery  is  indorsed  such  in-  equally  to  the   payment  of  the  bills, 

dorsement   must   be    deemed   to   have  without  a  special  agreement  to  that 

been  made  for   the  purpose  of  guar-  effect.     See  also  Easterly  v.  Barber, 

anteeing  the  genuineness  of  the  note  66  N.  Y.  433. 

and  its  payment,  and  the  presumption  In  the  case  of  Kelly  v.  Burroughs, 

is  that  the  indorsement  was  made  for  102   N.   Y.   93,  6   N.  E.   109,  it  was 

these  purposes.     Hence  the  indorser  is  held  that  where  a  second  indorser  of 

prima   facie   liable    up<yn    the   instru-  a  promissory  note  has  paid  and  taken 

ment.    Doom  v.  Sherwin,  20  Colo.  234,  it  up,  he  becomes  a  holder  for  value, 

38  Fac.  256.  S'nd  may  maintain  an  action  to  re- 
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several  indorsers,  each  indorsee  is  entitled  to  recover  of  his  imme- 
diate indoraer  the  amount  of  the  consideration  for  the  indorse- 
ment.^ The  amoimt  to  be  recovered  of  an  immediate  indorser 
may  include  the  costs  in  the  unsuccessful  suit  instituted  for  the 
collection  of  a  note  defective  because  of  usury,*"^  and  such  other 
damages  as  may  be  sustained  by  him  for  the  failure  of  the  maker 
to  pay  the  note.^  Where  several  persons  in  succession  indorse  a 
negotiable  note,  the  act  of  each,  respectively,  imports  a  several  and 
successive,  and  not  a  joint  obligation,  ■whether  done  for  accommoda- 
tion or  for  value,  unless  there  be  an  agreement  aliunde  different 
than  that  evidenced  by  the  indorsements.^ 

c.  Agreement  between  indorsers. —  The  statute  expressly  pro- 
vides, and  the  rule  has  existed  at  common  law,  that  an  agreement 
may  be  made  between  the  indorsers  of  an  instrument  varying  their 
liabilities  as  such  indorsers,  which  will  be  binding  among  them- 
selves; and  in  an  action  brought  by  an  indorser  of  a  promissory 
note  who  has  paid  such  note,  against  a  prior  indorser,  it  is  com- 
petent for  the  defendant  to  prove  by  parol  that  all  the  indorsers 
were  accommodation  indorsers,  and  that  by  agreement  they  were, 

cover  the  amount  thereof,  of  the  first  16  Me.   163;   Hulbert  v.  Douglas,  9* 

indorser,  although  both  are  accommo-  N.  C.  128. 

dation  indorsers..  27.  Recovery     of     costs. —  In     the 

36.  In  New  York  it  is  the  settled  ease  of  Delaware  Bank  v.  Jarvis,  20- 

rule  that  an  indorsee  who  buys  a  note  N.  Y.  226,  it  appeared  that  the  holder 

at   less   than   its   face   value    can   re-  °^  ^  ""te,  which  had  a  usurious  in- 

cover   against   the   indorser   no   more  ception   in   his  hands,   transferred  it 

than  the  sum  for  which  he  purchased  without  indorsement  and  without  no- 

the   note,    with    interest;    though    he  *"=«  °*  ^^^  ^^'^^^  *"  ^^^  plaintiff.    The 

may  recover  the  full   amount  of  the  ^^"er    brought    an    action    upon    the 

note  against  the  maker.    This  rule  ap-  '^°^^  ^°   which  the   defense   of   usury 

plies  only  as  between  the  parties  to  J^^^  successfully  interposed.     The  de- 

the  transfer  of  the  note,  and  does  not  Pendant  had   notice   of  the   plea   and 

.tr    i   ii.      i!„t,;iu„   „*  \\.;^A    „„_„„_»  was  called  upon   to   assume  the  con- 

^tlndorse'T^e  alo^iLldaSTf  ^1"'  iT}:'Ti,  XJ^^fJl 

.,  ,     .  ,         ...  do   so.     It  was  held   that  the   party 

the  payee   and  who  are  not  parties  to  accepting   the   transfer   of    negotiable 

^l?  *^T'i%-     T^f  ^       o  '  I  ^"  PaP"  i^ay  act  upon  the  implild  war- 

'S-T;'  647;  Judd  V.  Se^er   8  Paige  f^^^y    of    the    validity    thereof,    and 

(N.  Y.),  548;   Cram  v.  Hendricks    7  ^^ing  an  action  for  its  collection;  and 

Wend.  669;  Munn  v.  Commission  Co.,  ^j^en    defeated  he   is   entitled   to   re- 

15   Johns.     (N.   Y.)    44;    Brannan   v.  cover  the  costs  incurred  by  him,  from 

Hess,  13  Johns.   (N.  Y.)   52;  Brown  r.  his    assignor.      See    also    Gilman    v. 

Mott,  7  Johns.   (N.  Y.)    361.  Lewis,   15  Me.  452;   Whitney  v.   Ka- 

In  other  States.    See  Cook  v.  Cock-  tional  Bank,  45  N.  Y.  303. 
rell,  1  Stew.  (Ala.)  475,  18  Am.  Dec.  67;       28.  Orono   Bank  v.   Wood,   49   Me. 

Cove  V.  Palmer,  16  Cal.  158;  Shaeflfer  26. 

V.  Hodges,  54  111.  337;   Short  v.  Cof-       89.  Wolf  v.  ■  Hostetter,   182  Pa.  St. 

feen,  76  111.  245-,  Hurst  v.  Chambers,  292,    37   Atl.    988,   citing    Daniel    on 

12  3ush  (Ky.),  155;  Short  v.  Trabue,  Negotiable  Instruments,   §  703;   Euss: 

4  Mete.  (Ky.)  299;  French  v.  Grindle,  v.  Sadler,  197  Pa.  St.  51,  46  Atl.  903. 
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as  between  themselves,  cosureties.**  Under  this  rule,  evidence  is 
admissible  to  show  that  by  the  agreement  of  the  parties  their  lia- 
bility is  joint,*^  and  also  that  there  was  an  agreement  that  one  was 
to  be  bound  aa  a  prior  indorser.^* 

d.  Indorsement  hy  joint  payees  and  indorsees. —  The  rule  of  the 
statute  that  joint  payees  or  joint  indorsees  who  indorse  are  deemed 
to  indorse  jointly  and  severally,  and  are,  therefore,  jointly  and 
severally  liable  to  subsequent  holders  in  due  course  is  apparently 
new,  and  has  doubtless  been  included  to  dispose  of  a  number  of 
questions  more  or  less  disputed.  Before  the  statute  the  rule,  aa 
stated  by  Mr.  Daniel,  was :  "  The  parties  will  not  be  regarded  as 
successive  indorsers  where  they  are  joint  payees  of  a  note,  and 
themselves  indorse  it.  In  such  a  case  it  matters  not  which  signs 
first,  the  note  being  payable  only  to  their  joint  order,  and  trans- 
ferable only  by  their  joint  act,  they  will  be  considered  joint  in- 
dorsers." ^  The  statute  evidently  changes  this  rule ;  and  it  would 
seem  that  there  is  some  doubt  of  the  advisability  of  such  change.^ 

§  88.  Liability  of  agent  or  brolcer. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :    "  Where  a  broker  or  other  agent  negotiates  an  instru- 

30.  Apparent  liability  of  successive  due  demand  and  notice,  recover  the 
indorsers  modified  by  agreement. —  amount  from  the  first  indorser.  See 
Easterly  ■).  Barber,  66  N.  Y.  433.  also  Clapp  v.  Rice,  13  Gray  (Mass.), 
As  between  the  original  parties,  the  403;  Weston  v.  Chamberlain,  7  Cush. 
apparent  right  of  the  indorser  on  (Mass.)  404;  Sweet  v.  McAllister,  4 
the  face  of  the  note  and  the  con-  Allen  (Mass.),  354;  Edelen  v.  White, 
tract   of    indorsement   may   be   quali-  6  Bush  (Ky.),408. 

fied   and   changed  by   parol   evidence,  82.  Reinhart  v.  Schall,  69  Md.  352; 

and  the  intention   of  the   parties   es-  Slagel  v.  Rust,  4  Gratt.    (Va.)  274. 

tablished  by  showing  the  facts  and  cir-  33.  Daniel    on    Negotiable    Instru- 

cumstances  of  the  transaction.    Withe-  ments,    §    704.      This    rule    seems    to 

row  V.  Slayback,  158  N.  Y.  649,  53  N.  have  been  derived  in  the  form  stated 

E.  681.     See  also  Philips  v.  Preston,  by  Mr.  Daniel  from  the  case  of  Lane 

51    How.    (U.    S.)    278;    Reinhart   v.  v.    Stacy,    8    Allen     (Mass.),    41,    42, 

Schall,  69  Md.  352 ;    Patch  v.  Wash-  where  the  court  said :     "  The  note  was 

burn,  16  Gray    (Mass.),  82;   Bretinan  made  payable  to  their  joint  order,  and 

V.  Furniss,  90  Pa.  St.   186 ;   Morrison  could  only  be  transferred  by  their  joint 

Lumber  Co.  v.  Hotel  Co.,  92  Tenn.  6;  act.     Which  iiame   is  first  put  upon 

Bank  of  Jamaica  v.  Jefferson,  92  Tenn.  the  paper  is,  therefore,  immaterial,  as 

537 ;   Hale  v.  Danforth,  46  Wis.  554.  by   the   indorsement  they   incurred   a 

31.  Easterly  v.  Barber,  66  N.  Y.  joint  responsibility  for  the  debt  of  the 
433.      In    the    case    of   Woodward   v.  promisor." 

Severance,   7    Allen    (Mass.),   340,    it  See  also  Cummings  v.  Herrick,   43 

was  held  that  if  successive  indorsers  Me.  203;  Culver  v.  Leovy,  19  La.  Ann. 

of  an  accommodation  note  have  made  202 ;  West  Branch  Bank  v.  Armstrong, 

no   agreement   that    as   among   them-  40  Pa.  St.  278. 

selves  their  liability  shall  be  joint,  and  34.  See  article  by  Prof.  James  Barr 

a  second  indorser  who  has  taken  up  the  Ames,   in  Harvard   Law   Review,*  for 

note,  before  its  maturity,  may,  upon  December,  1900. 
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"  ment  without  indorsement,  he  incurs  all  the  liabilities  prescribed 
"  by  section  115  of  this  act,^°  unless  he  discloses  the  name  of  his 
"  principal,  and  the  fact  that  he  is  acting  only  as  agent."  ^® 

b.  Oeneral  rule. —  The  provision  of  the  statute  is  in  recognitioti 
of  the  general  rule  that  where  a  party  acts  as  agent  without  dis- 
closing his  agency  he  will  be  personally  liable  to  the  person  with 
whom  he  deals,  provided  such  person  chooses  to  treat  him  as  prin- 
cipal.*^ It  has  been  held  that  one  who  procures  notes  to  be  dis- 
counted at  a  bank  is  not  the  less  responsible  for  the  genuineness  of 
the  signatures  because  he  does  it  as  agent  of  another,  unless  this 
bank  knew  or  had  reasonable  cause  to  know  his  agency.^  We 
have  discussed  in  a  previous  chapter  the  authority  of  agents  to 
bind  their  principals  by  their  signatures  to  commercial  paper ;  and 
also  their  liability  while  acting  as  such  agents.^® 

§  89.  Liability  of  accommodation  indorsers. 

a.  Liability  as  imposed  by  statute. —  An  accommodation  indorser 
is  liable  on  an  instrument  indorsed  by  him,  to  a  holder  for  value, 
although  such  holder,  at  the  time  of  taking  the  instrument, 
knew  him  to  be  only  an  accommodation  party.*"  And  the  statute, 
in  imposing  upon  general  indorsers  an  absolute  engagement  that 
the  instrument  will  be  paid  according  to  its  tenor,  makes  no  ex- 
ception in  the  ease  of  an  accommodation  indorser,  and  the  pre- 
sumption, therefore,  is  that  such  an  indorser  is  subject  to  the 
same  liabilities  as  are  imposed  by  the  statute  upon  general 
indorsers.*^ 

b.  Contract  of  indorsement;  liability  in  general. —  An  indorser- 
ment  for  accommodation,  like  every  other  indorsement,  is  an 
original  contract  binding  the  indorser  in  favor  of  the  holder.*^ 

35.  See  §  85,  ante,  p.  418.  the  trangaetion  must  have  been  such 

36.  Neg.  Inst.  L.  (N.  Y.),  §  119.  that  the  purchaser  understood,  or 
Tor  same  section  In  statute  of  other  ought,  as  a  reasonable  man,  to  have 
States  see  Appendix.  understood,  that  he  was  dealing  with 

37.  Fuller  v.   Smith,   1    Car.   &   P.  the  principal. 

(Eng.)    197;  Gumey  v.  Womenley,  4       39.  See  Neg.  Inst.  L.   (N.  Y.),  §  39, 

EI.  &  Bl.   (Eng.)    133;  Canal  Bank  v.   a/nte,  p.  82. 

Bank  of  Albany,  1  Hill  (N.  Y.),  287.       40.  Neg.   Inst.   L.    (N.   Y.),    §    55. 

38.  Cabot  Bank  v.  Morton,  4  Gray  See  chap.  IV,  §  55,  ante,  p.  309. 
(Mass.),  156.  41.  See  §  86,  ante,  p.  424. 

In     the     case    of    Worthington    v.  42.  Crane  v.  Trudeau,  19  La.  Ann. 

■Cowles,  112  Mass.  30,  it  was  held  that  307. 

to  relieve  an  agent  from  liability  upon  Not   a  surety. —  An  accommodation 

an  implied  warranty  of  the  genuine-  indorser  is  not  a  surety  in  the  sense 

ness  of  a  promissory  note  sold  by  him,  that  he  may   discharge  himself  from 

"which  afterward  proves  to  be  forged,  liability  on  the  note  by  requesting  the 

28 
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The  relative  rights  and  duties  of  such  indorsers  are  the  same  as  in 
the  case  of  any  other  instrument  f^  and  they  are  subject  to  the  sam.e 
obligations."  Where  the  indorsement  is  made  for  the  accommoda- 
tion of  the  payee,  the  indorser  assumes  the  same  liability  as  every 
other  indorser,  and  the  holder  is  entitled  to  recover  against  him, 
although  at  the  time  of  the  transfer  he  knew  it  to  be  for  accom- 
modation only.**  And  where  a  signature  of  an  accommodation 
indorser  is  placed  immediately  after  that  of  the  payee,  merely  for 
the  purpose  of  identifying  the  payee,  the  indorser  nevertheless 
assumes  all  the  obligations  and  liabilities  of  an  indorser.**    And 

holder   to   enforce  payment  from  the  Connecticut. —  Greathead  v.  Walton, 

maker,  and  by  showing  the  neglect  of  40  Conn.  226. 

the  holder  to  do  so,  the  solvency  of  Georgia. —  Moncas  v.  Stacks,  2  Ga. 

the  maker  at  that  time,  and  his  insol-  35. 

vency  afterward.    Converse  v.  Cook,  25  Iowa. —  Brenner   v.   Guridersheimer, 

Hun  (N.  Y.),  44.  14  Iowa,  82. 

The   contract  is   single   and  entire,  Louisiana. —  Butler  v.   Slocumb,  35 

where  the  indorsement  is  in  blank  for  La.  Ann.  170,  39  Am.  Eep.  265 ;  Oliver 

the  accommodation  of  the  maker,  and  v.  Audry,  7  La.  496. 

the  holder  of  the  bote  cannot  fill  up  Maryland. — Hamburger  v.  Miller,  48 

the   indorsement,  so   as   to   make  the  Md.  317. 

note  payable,  part  to  one  person  and  Massachusetts. —  Shaw  v.  Knox,  98 

part  to  another,  without  consent.    Er-  Mass.  214;  State  Bank  v.  Fearing,  16 

win  V.  Lynn,  16  Ohio  St.  539.  Pick.  533,  28  Am.  Dec.  265. 

43.  Kirschner  v.  Conklin,  40  Conn.  New  Hampshire. —  Merriam  v.  Eock- 
77;  Church  v.  Barlow,  9  Pick.  (Mass.)  wood,  47  N.  H.  81. 

547;  Brown  v.  Moti,  7  Johns.  (N.  Y.)  New  Jersey. —  Edmunds  v.  Eose,  51 

361;   Zellweger  v.  Caffe,  5  Duer    (N.  N.  J.  L.  547,  18  Atl.  748,  14  Am.  St. 

Y'.),87.  Eep.  704. 

44.  Obligations  of  accommodation  New  York. —  Irving  Nat.  Bank  v. 
indorser. — A  person  who  indorses  for  Alley,  79  N.  Y.  536;  Bookstaver  v. 
another  as  surety  is  liable  to  the  same  Jayne,  60  N.  Y.  146;  Easterly  v.  Bar- 
extent  as  one  who  indorses  to  secure  ber,  66  N.  Y.  433 ;  Bacon  v.  Burnham, 
the  discount  of  a  note,  ^tna  Nat.  37  N".  Y.  614;  Bickford  v.  Biddlecum, 
Bank  v.  Charter  Oak  Life  Ins.  Co.,  50  52  Barb.  245 ;  Beall  v.  General  Elec- 
Conn.  167.  trie  Co.,  16  Misc.  611,  38  N.  Y.  Supp. 

A  person  who  indorses  a  note  as  an  527. 

accommodation  indorser  for  the  payee,  Ohio. —  Second  Nat.  Bank  v.  Morri- 

such  note  having  been  made  by  an  ac-  gon,  3  Ohio  Dec.  534. 

commodation  maker,  is  subject  to  all  Oregon. —  Benn  v.  Kutschan,  24  Ore. 

the   obligations   and  acquires   all   the  28,  32  Pac.  763. 

rights  of  a  party  to  negotiable  paper.  Pennsylvania. —  Steckel    v.    Steckel, 

Laubaeh  v.  Pursell,  35  N.  J.  L.  434.  28   Pa.   St.  233;   Bonsall  v.  Bauer,  Z 

And  the  liability  of  accommodation  in-  Wkly.   Notes  Cas.  298 ;   Peale  v.  Ad- 

dorsers  is  not  altered  by  the  fact  that  dicks,   190   Pa.    St.  585,   43   Atl.  527. 

they   were   intended   as'  collateral   se-  Tennessee. —  Harris    v.    Bradley,    7 

curity    for    the    performance    by    the  Yerg.  310. 

makers  of  certain  conditions  in  favor  45.  Lincoln  Nat.  Bank  v.  Butler,  16 

of  the  holders.     Zellweger  v.  CaflFe,  5  Misc.    (N.   Y.)    566,   38   N.   Y.   Supp. 

Duer  (N.  Y.),  87.  776;  Beall  v.  General  Electric  Co.,  16 

And  see  the  following  cases:  Misc.    (N.  Y.)    611,   38   N.   Y.   Supp. 

United  States. — ^Molson  v.  Hawley,  527;   Second  Nat.  Bank  v.  Morrison, 

Fed.   Cas.   No.  9,702,   1   Blatchf .  409 ;  3  Ohio  Dec.  534. 

Bank   of    British    North    America   v.  46.  Indorsement    for    identification. 

Ellis,  2  Fed.  44.  — In  the  case  of  Stack  v.  Beach,  74 
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■where  the  payee  of  a  note  who  discounts  it  with  his  own  indorse** 
ment  and  subsequently  takes  it  up,  he  has  a  right  of  action  against 
an  indorser  for  the  accommodation  of  the  maker,  though  in  form 
his  indorsement  is  subsequent  to  that  of  the  payee.*^  But  the  right 
of  a  holder  to  recover  is  to  be  determined  by  his  right  to  recover 
against  the  maker.**  And  where  a  note  is  transferred  subsequent 
to  the  accommodation  indorsement,  the  holder  can  only  recover 
from  the  indorser  the  consideration  actually  paid  for  the  note.** 

c.  Liability  of  several  accommodation  indorsers. —  Prim,a  facie, 
accommodation  indorsers  are  liable  in  the  order  in  which  they 
indorse."*    This  is  the  general  rule  as  declared  in  the  Negotiable 

Ind.  571,  39  Am.  Rep.  113,  the  ma-  the  draft  as  an  accommodation  in- 
terial  statements  contained  in  the  dorser,  with  the  knowledge  of  the 
answer  were :  "  That  appellant  went  plaintiff  bank.  The  plaintiff  there- 
with one  Wilson  to  the  Prairie  City  upon  purchased  the  draft  from  the 
Bank,  of  Terre  Haute,  for  the  pur-  stranger.  The  draft  was  paid  by 
pose  of  identifying  the  said  Wilson  as  drawee,  but  the  money  was  refunded 
the  payee  and  holder  of  the  bill  of  on  discovery  of  the  forgery.  In  an 
exchange  sued  on ;  that  the  agent  of  action  on  the  indorsement,  it  was  held 
the  bank  requested  the  appellant  to  that  the  indorser  could  not  be  pre- 
write  his  name  on  the  back  thereof,  sumed  to  have  known  of  the  forgery; 
for  the  purpose  of  identifying  Wilson;  and  that  he  was  not  liable  on  his  in- 
that  he,  the  appellant,  never  owned  or  dorsement  without  demand,  refusal, 
had  possession  of  said  bill ;  that  he  and  notice  of  nonpayment, 
did  not  negotiate  it;  that  he  did  not  In  the  case  of  Simonowitch  v. 
sign  it  as  maker,  surety,  or  indorser;  Schwartz,  67  App.  Div.  (N.  Y.)  535,  74 
that  the  sole  purpose  for  which  he  N.  Y.  Supp.  221,  where  the  drawer  of 
wrote  his  name  on  the  back  thereof  a  check  indorses  the  same  at  the  r3- 
was  to  identify  the  said  Wilson  as  quest  of  the  payee,  in  order  to  enable 
the  payee  of  said  bill;  that  Wilson  the  latter  to  obtain  money  thereon 
was  the  identical  person  he  repre-  from  the  bank  without  being  identi- 
sented  himself  to  be;  that  appellant  fied,  and  such  check,  after  being  lost 
was  not  requested  to  write  his  name  by  the  payee,  but  before  notice  of  its 
as  indorser  by  Wilson  or  anybody  else;  loss  had  been  given  either  to  the  bank 
that  he  was  not  informed,  nor  did  he  or  the  drawer,  is  presented  to  the 
understand,  that  he  was  signing  as  bank  bearing  the  forged  indorsement 
indorser."  The  court  held  the  answer  of  the  payee,  and  is  paid  by  the  bank, 
to  be  insufficient,  and  that  the  con-  it  was  held  that  the  drawer  was  not 
tract  of  indorsement  in  writing  and  liable  to  the  payee  for  the  amount  of 
regular   upon    its   face   is   not   to   be  the  check. 

modified  by  evidence  that  it  was  not  47.  Moore  v.  Cross,  19  N.  Y.   227, 

intended  thereby  to  bind  the  indorser.  75  Am.  Dec.  326. 

See    also    Preseott   Bank   v.    Caverly,  48.  Cake  v.  Northumberland  County 

7  Gray  (Mass.),  217,  66  Am.  Dec.  473;  Nat.  Bank,  6  Wkly.  Notes  Cas.   (Pa.) 

Cochran  v.  Atchison,  27  Kan.  728.  §8. 

In  the  case  of  Susquehanna  Valley  49.  Grabbe  v.   Bosse,   10  Mo.  App. 

Bank  V.  Loomis,  85  N.  Y.  207,  39  Am.  492;  Brown  v.  Mott,  7  Johns.  (N.  Y.)l 

Bep.   652,   a  stranger   presented  to  a  361;    Cook  v.   Clark,   4  E.   D.   Smith 

bank  a  draft  drawn  by  a  New  Jersey  (N.  Y.),  213. 

bank  upon  a  New  York  bank,  which  SO.  Accommoaation  indorsers  liable 

had  been  fraudulently  altered  by  rais-  in   order   named. —  See  the   following 

ing  the  amount  and  changing  the  date  cases : 

and  the  name  of  the  payee.     The  de-  Alalama. — Moody  v.  Findley,  43  Ala. 

fendant's   testator   came   to   the  bank  167;   Abererombie  v.  Connor,   10  Ala. 

with  the  stranger  and  put  his  name  to  293;  Spence  v.  Barclay,  8  Ala.  581. 
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Instruments  Law,  and  doubtless  applies  to  accommodation  as  well 
as  general  indorsers.  There  is  some  conflict  among  the  earlier 
authorities,  particularly  in  Ohio  ^^  and  North  Carolina  f^  but  it  is 
now  well  settled,  even  without  regard  to  the  statute,  that  successive 
accommodation  parties  are  liable  to  each  other  in  succession,  ac- 
cording to  the  order  in  which  their  names  appear  upon  the  instru- 
ment. The  reason  for  this  rule  may  be  found  in  the  presumption 
that  each  accommodation  indorser  placed  his  name  upon  the  in- 
strument trusting  in  the  strength  of  the  prior  accommodation  in- 
dorsers.^* Facts  may  be  shown,  as  in  the  case  of  other  indorsers, 
to  show  that  the  liability  is  joint  because  of  an  agreement  between 


Georgia.-^  Stiles  v.  Eastman,  1  Ga. 
205. 

Indiana. —  Dunn  v.  Sparks,  7  Ind. 
490;  Gore  v.  Wilson,  40  Ind.  204. 

Kentucky. — ^Denton  v.  Lytle,  4  Bush, 
597;  Smith  v.  Bacon,  3  J.  J.  Marsh. 
312;  Hixon  v.  Reed,  2  Litt.  174. 

Maine. —  Hagerthy  v.  Phillips,  83 
Me.  336,  22  Atl.  223;  Westeott  v. 
Stevens,  85  Me.  325,  27  Atl.  146; 
Coolidge  V.  Wiggin,  62  Me.  568. 

Massachusetts. —  Moore  v.  Gushing, 
162  Mass.  594,  39  N.  E.  177;  Shaw  v. 
Knox,  98  Mass.  214;  Clapp  v.  Bice,  13 
Gray,  403,  74  Am.  Dec.  639;  Barker 
V.  Parker,  10  Gray,  339. 

Michigan. —  McGurk  v.  Huggett,  56 
Mich.  187,  22  N.  W.  308;  Farwell  v. 
Ensign,  66  Mich.  600,  33  N.  W.  736. 

Missouri. —  McCune  v.  Belt,  45  Mo. 
174;  McNeilly  v.  Patchin,  23  Mo.  40, 
66  Am.  Dec.  651. 

New  Hampshire. — Johnson  v.  Crane, 
16  N.  H.  68. 

New  Jersey. — Johnson  v.  Kamaey,  43 
N.  J.  L.  279,  39  Am.  Rep.  119;  Lau- 
bach  V.  Pursell,  35  N.  J.  L.  434. 

New  York. — ^Kelly  v.  Burroughs,  102 
N.  Y.  93,  6  N.  B.  109,  in  which  case  it 
was  held  that  where  a  second  in- 
dorser of  a  promissory  note  has  paid 
and  taken  it  up,  he  becomes  a  holder 
for  value  and  may  maintain  an  action 
to  recover  the  amount  thereof  of  the 
■first  indorser,  although  both  are  ac- 
commodation indorsers.  Palmer  v. 
Field,  76  Hun,  229,  27  N.  Y.  Supp. 
736;  Watson  v.  Shuttleworth,  53 
Barb.  357;  Brown  v.  Mott,  7  Johns. 
361. 

Pennsylvania. —  Youngs  v.  Ball,  9 
Watts,  139. 

South  Carolina. —  Aiken  v.  Barkley, 
2  Spears,  747,  42  Am.  Dec.  397. 


Vermont. —  Pitkin  v.  Flanagan,  23 
Vt.  160,  56  Am.  Dec.  61. 

Virginia. —  Hogue  v.  Davis,  8  Gratt. 
4;  Bank  of  United  States  v.  Beirne,  1 
Gratt.  539,  42  Am.  Dec.  551. 

51.  Douglas  V.  Waddle,  1  Ohio,  413, 
13  Am.  Dec.  630. 

52.  Richards  v.  Simma,  18  N.  C. 
48;  Daniel  v.  McRae,  9  N.  C.  530,  11 
Am.  Dec.  787. 

53.  Reason  for  rule. —  McDonald  v. 
Magruder,  3  Pet.  (U.  S.)  470,  478, 
where  the  court  says:  "But  in  the 
case  at  bar  the  parties  do  not  stand 
in  the  same  relation  to  each  other. 
The  second  indorser  gives  his  name  on 
the  faith  of  the  first  indorser  as  well 
as  of  the  maker.  The  first  indorser 
gives  his  name  on  the  faith  of  the 
maker  only.  Unquestionably  these  lia- 
bilities may  be  changed  by  contract; 
but  no  contract  existing  between  these 
parties,  it  is  not  a  case  to  which  the 
principle  of  contribution  applies." 
And  in  the  case  of  Gillespie  v.  Camp- 
bell, 39  Fed.  724,  it  is  said:  "The 
principle  upon  which  the  rule  is 
founded  is  this:  'The  indorser  has 
incurred  a  contingent  liability  upon 
the  faith  of  the  antecedent  names  to 
the  paper,  and  by  payment  becomes 
entitled  to  all  the  rights  of  an  in- 
dorser for  value,  with  remedy  over 
for  the  whole  amo  mt  paid  against  the 
prior  parties.'  The  obligation  of  the 
one  is  primary;  of  the  other  sec- 
ondary. It  is  of  no  moment  that  the 
accommodation  indorser  knew  that  the 
acceptance  was  without  consideration. 
He  has  incurred  and  met  his  obliga- 
tion upon  the  faith  of  the  acceptance, 
and  stands  in  the  light  of  a  holder  for 
value." 
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them  to  be  bound  jointly  and  not  severally."*  If  no  such,  agree- 
ment is  shown  such  indorsers  are  not  cosureties  and  there  can  be 
no  right  of  contribution  am.ong  them."* 


54.  Kebuttal  of  legal  effect  of  suc- 
cessive accommodation  indorsements. 
—  In  the  case  of  Farwell  v.  Ensign, 
66  Mich.  600,  33  N.  W.  736,  it  was 
held  that  where  there  are  several 
indorsers  of  a  bill  or  note,  the  legal 
effect  of  their  successive  indorsements 
is  to  make  them  liable  to  each  other 
in  the  order  of  time  in  which  they 
sign  their  names;  but  this  legal  effect 
may  be  rebutted  by  parol  proof  that 
all  the  indorsers  were  accommodation 
indorsers,  and,  by  agreement  among 
themselves,  cosureties.  And  see  Haw- 
ley  V.  McCredy,  54  Cal.  388;  Talcott 
V.  Cogswell,  3  Day  (Conn.),  522. 

But  the  fact  that  the  indorsements 
on  a  renewal  note  are  not  in  the  same 
order  as  the  indorsements  on  the  orig- 
inal notes  does  not  raise  the  presump- 
tion that   the   obligation   of    the   in- 


dorsers on  the  renewal  notes  is  joint, 
and  not  several,  as  the  holder  could 
insist  on  such  change  as  a  condition 
of  the  renewal.  Palmer  v.  Field,  76 
Hun  (N.  Y.),  229,  27  N.  Y.  Supp. 
736. 

Proof  of  agreement  by  parol  is  per- 
mitted. Rhodes  v.  SherroQ,  9  Ala.  63 ; 
Weston  v.  Chamberlain,  7  Cush. 
(Mass.)  404;  Clapp  v.  Rice,  13  Gray 
(Mass.),  403,  74  Am.  Dec.  639;  Paul 
V.  Rider,  58  N.  H.  119;  Ross  v.  Espy, 
66  Pa.  St.  481,  5  Am.  Rep.  394. 

55.  Moody  v.  Findley,  43  Ala.  167 ; 
Dunn  V.  Sparks,  7  Ind.  490;  Clapp  v. 
Rice,  13  Gray  (Mass.),  403,  74  Am.  Dee. 
639 ;  Farwell  v.  Ensign,  66  Mich.  600, 
33  N.  W.  736 ;  Kelly  v.  Burroughs,  102 
N.  Y.  93,  6  N.  E.  109;  Aiken  v.  Bark- 
ley,  2  Spears  (S.  C),  748,  42  Am.  Dec. 
397. 


CHAPTER  VIII. 


Presentment  for  Payment. 


1 90.  Necessity  for  Presentment  for  Payment. 

a.  Statutory  proviaion. 

b.  Presentment  unnecessary  to  charge  principal  debtor. 

c.  Demand  necessary  to  charge  drawer  and  indorsers. 

§  91.  When  Presentment  Must  be  Made. 

a.  Statutory  provision. 

b.  Presentment  where  instrument  is  not  payable  on  demand. 

c.  Presentment  of  instrument  payable  on  demand. 

§  9a.  What  Constitutes  a  Sufficient  Presentment. 

a.  Statutory  proviS'ion. 

b.  By  whom  made. 

c.  Presentment  at  reasonable  hour. 

d.  Place  of  presentment. 

e.  To  whom  made. 

§  93.  Proper  Place  of  Presentment. 

a.  Statutory  provision. 

b.  Where  place  of  payment  is  specified. 

c.  Where  plaee  of  payment  is  not  specified,  but  address  of  person 

is  given. 

d.  Where  place  of  payment  or  address  is  not  epecifled. 

§  94.  instrument  Must  be  Exhibited. 

%  95.  Presentment  where  Instrument  is  Payable  at  a  Bank:. 

a.  Statutory  provision. 

b.  Presentment  at  bank  generally. 

c.  Presentment  during  business  hours. 

§  96.  Presentment  where  Principal  Debtor  is  Dead. 

§  97.  Presentment  to  Persons  Liable  as  Partners. 

a.  Sta<tutory  provision. 

b.  General  rule. 

g  98.  Presentment  to  Joint  Debtors. 

a.  Statutory  provision. 
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^  99.  When  Presentment  not  Required  to  Charge  Drawer  or  Indorser. 

a.  When  not  required  to  charge  drawer;  statutory  proTiaion. 

b.  When  not  required  to  charge  indorser. 

§  100.  When  Delay  in  Making  Presentment  is  Excused. 

St.  Sta<tutory  provision. 

b.  Circumstances  causing  delay. 

§  1 01.  When  Presentment  May  be  Dispensed  With. 

«,.  Statutory  provis.ion. 

b.  Exercise  of  reasonable  diligence. 

c.  Insolvency  of  principal  debtor. 

d.  Waiver  of  presentment. 

§  loa.  Instrument  Dishonored  by  Nonpayment. 

a.  Statutory  provision. 

b.  Liability  of  person  secondarily  liable. 

§  103.  Time  of  Maturity. 

a.  Statutory  proviS'ion. 

b.  Greneral  rule  as  to  instruments  payable  on  Sunday  or  a  holiday. 

c.  Instruments  payable  on  Saturday. 

§  104.  Days  of  Grace. 

a.  Statutory  provision. 

b.  When  allowed. 

§  105.  Time;  how  Computed. 

a.  Statutory  provision. 

b.  General  rule. 

f  106.  Effect  of  Instrument  Payable  at  a  Bank. 

a.  Statutory  provision. 

b.  Effect  of  statute;  general  rule. 

§  107.  What  Constitutes  Payment  in  Due  Course. 

§  90.  Necessity  for  presentment  for  payment. 

a.  Statutory  provision. — '  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Presentment  for  payment  is  not  necessary  in  order 
"to  charge  the  person  primarily  on  the  instrument;  but  if  the 
"  instrument  is,  by  its  terms,  payable  at  a  special  place,  and  he  is 
*'  able  and  willing  to  pay  it  there  at  maturity,  and  has  funds 
"  there  available  for  that  purpose,  such  ability  and  willing- 
"  ness  are  equivalent  to  a  tender  of  payment  upon  his  part. 
^'But  except  as  herein  otherwise  provided,  presentment  for  pay- 
"ment  is   necessary   in   order  to   charge  the  drawer  and  in- 
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"  dorsers."  ®®  The  words  "  and  has  funds  there  availaldie  for  that 
purpose,"  as  contained  in  the  above  section,  were  inserted  therein 
by  an  amendment  made  to  the  New  York  act  in  1898."  The 
statutes  in  the  other  States  which  have  adopted  the  law  is  the- 
same  as  this  section,  except  for  the  insertion  of  these  words.'* 
It  is  suggested  by  Mr.  Crawford,  who  is  credited  with  having- 
drafted  the  iNegotiable  Instruments  Law,  that  the  words  inserted 
in  the  New  York  act  are  clearly  superfluous.  He  says  they 
impose  a  condition  not  deemed  necessary  by  the  courts.  "If,^ 
for  example,  the  '  special  place  '  where  the  paper  is  payable  is  tho 
office  of  the  maker  or  acceptor,  this  provision  requires  that  he 
have  the  funds  there,  and  it  would  be  enough  if  he  have  them  in 
bank.  The  interpolation  is  not  only  at  variance  with  the  deci- 
sions on  the  subject,  but  is  contrary  to  the  good  sense  and  to  the 
practice  of  the  business  world."  In  our  opinion,  the  criticism 
made  by  Mr.  Crawford  is  unwarranted.  It  seems  to  us  that  the 
insertion  of  the  words  makes  clear  the  probable  intent  of  the 
framer  of  the  act.  It  may  be  admitted  that  if  a  maker  or  ac- 
ceptor is  compelled  to  pay  at  a  "  special  place,"  as  specified  in  the 
instrument,  that  it  is  to  be  presumed  that  funds  are  at  that  place- 
available  for  the  purpose.  But  this  is  by  no  means  conclusive. 
To  constitute  a  tender  of  payment,  it  would  seem  that  something 
more  than  ability  and  willingness  is  required.  There  must  be  the; 
available  funds  at  the  "  special  place  "  to  meet  the  demand.  It 
seems  that  while  the  words  might  not  have  been  absolutely  essen- 
tial, that  they  have  a  purpose  in  making  clear  what,  upon  its, 
face,  is  an  ambiguous  statement. 

b.  Presentment  unnecessary  to  charge  principal  debtor. —  The 
rule  of  the  statute  that  presentment  for  payment  is  not  neces- 
sary in  order  to  charge  the  person  primarily  liable  on  the  instru- 
ment is  declaratory  of  the  common  law.®*  And  the  rule  has  been 
held  a-pplicable,  although  the  maker  has  made  the  note  for  the 
acgommodation  of  the  payee,  and  this  is  known  to  the  holder.^' 
No  presentment  at  the  place  named  is  necessary  to  give  a  right 

^6.  Neg.  Inst.  L.    (N.  Y.),   §   130.  Howard   v.    Boonnan,    17    Wis.    459; 

For  same  section  in  statutes  of  other  Oxman    v.    Garwood,    80    111.    App. 

States  see  Appendix.  658. 

57.  S^  L.  1898,  chap.  336.  60.  Hansborough  v.  Gray,  3  Gratt. 

58.  In  the  Wisconsin  act  all  of  the  (Va.)  340;  Torry  v.  Foss,  40  Me.  74; 
first  sentence  after  the  first  clause  is  Marion  Nat.  Bank  v.  Phillips  (Ky.), 
omitted.  35   S.  W.   910;   American  Nat.   Bank 

59.  Bush  V.  Gilmore,  45  App.  Div.,  v.  Junk  Bros.,  etc.,  Co.,  94  Tenn.  624, 
(N.    ^.)    89,    61    N.   Y.    Supp.    682;  30  S.  W.  753,  28  L.  R.  A.  492. 
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of  recovery  against  the  maker  of  a  promissory  note.  The  only 
effect  of  an  omission  to  make  such  a  presentment  is  to  relieve  the. 
maker  from  damages  in  case  he  was  ready  at  the  time  and  place 
appointed  to  pay  it,  if  there  was  no  one  there  to  receive  the 
money.  Such  readiness  is  considered  equivalent  to  a  tender  of 
the  sum  payable,  and  an  answer  pleading  that  fact  and  a  payment 
of  the  money  due  into  court  would  be  a  bar  to  a  recovery  of  inter- 
est and  costs,  but  not  to  the  cause  of  action.**  In  an  action  on  a 
promissory  note  against  the  maker  or  on  a  bill  of  exchange  against 
the  acceptor,  where  the  note  or  bill  is  made  payable  at  a  specified 
time  and  place,  it  is  not  necessary  to  allege  or  to  prove  that  a 
demand  of  payment  was  made  in  order  to  maintain  the  action.** 

Indiana. —  McCuUough  v.  Cook,  34 
Ind.  290;  Eaton  R.  R.  Co.  v.  Hunt,  20 
Ind.  457. 

Iowa. —  Jurgensen  v.  Carisen,  97 
Iowa,  627,  66  N.  W.  877 ;  Callanan  v. 
Williams,  71  Iowa,  363,  32  N.  W.  383. 

Kentucky. —  Baker  v.  Phelps,  12 
Ky.  L.  Rep.  387. 

Maine. —  Peterson  v.  Vose,  43  Me. 
552;  Dockray  v.  Dunn,  37  Me.  442. 

Massachusetts. —  Carter  v.  Smith,  9- 
Cush.  321;  Berkshire  Bank  v.  Jones, 
6  Mass.  524,  4  Am.  Dec.  175. 

Michigan. —  Melntyre  y.  Michigan 
State  Ins.  Co.,  52  Mich.  188,  17  N.  W.. 
781 ;  Reeve  v.  Pack,  6  Mich.  240. 

Minnesota. —  Balme  v.  Wambaugh, 
16  Minn.  116. 

Nebraska. —  Morlong  v.  Bronson,  37" 
Neb.  608,  56  N.  W.  205. 

New  Hampshire. — ^Bingham  v.  Smith, 
16  N.  H.  274;  Eastman  v.  Eifield,  3 
N.  H.  333,  14  Am.  Dec.  371. 

New  Jersey. —  Weed  v.  Van  Houten,. 
0  N.  J.  L.  189,  17  Am.  Deo.  468. 

New  York.—  Hills  v.  Place,  48  N.  Y. 
520,  8  Am.  Rep.  568;  Genesee  College 
V.  Dodge,  26  N.  Y.  213;  Haxtun  v. 
Bishop,  3  Wend.  13;  Caldwell  v.  Cas- 
sidy,  8  Cow.  271 ;  Herring  v.  Sanger, 
3  Johns.  Cas.  71;  Finch  v.  Skilton,  79 
Hun,  531,  29  N.  Y.  Supp.  925. 

North  Ga/roUna. —  Nichols  v.  Pool, 
47  N.  C.  25. 

Ohio. —  Conn  v.  Gans,  1  Ohio,  483, 
13  Am.  Dec.  639. 

Pennsylvania. —  West  Branch  Bank 
V.  Fulmer,  3  Pa.  St.  399,  45  Am.  Dec. 
651;  Nosser  v.  Criswell,  150  Pa.  St.. 
409,  24  Atl.  618. 

Texas. —  Deel  v.  Berry,  21  Tex.  463, 
73  Am.  Dec.  236. 

Vermont. —  Hart  v.  Green,  8  Vt.  191. 


61.  Hill  V.  Place,  48  N.  Y.  520,  8 
Am.  Rep.  568,  citing  Wolcott  v.  Van 
Santvoord,  17  Johns.  (N.  Y.)  248; 
Caldwell  v.  Cassidy,  8  Cow.  (N.  Y.) 
271. 

This  rule  has  been  modified  in  some 
of  the  States  by  statute,  as  in  Maine, 
where  it  is  provided  that  a  demand  for 
payment  shall  be  made  as  a  pre- 
requisite to  the  maintenance  of  a  suit 
for  a  note  payable  at  a  place  certain. 
Greenlief  v.  Watson,  83  Me.  266,  22 
Atl.  165;  Veazie  Bank  v.  Winn,  40 
Me.  62.  But  the  general  rule  is  that 
stated  in  the  first  New  York  case 
above  cited.  See  Roberts  v.  Mason,  1 
Ala.  373;  Pritchard  v.  Smith,  77  Ga. 
463;  Bradford  v.  Cooper,  1  La.  Ann. 
325;  Folger  v.  Chase,  18  Pick.  (Mass.) 
63;  Middleton  v.  Boston,  etc..  Works, 
26  Pa.  St.  257. 

62.  Necessity  of  presentment  and 
demand. —  The  following  cases  may  be 
cited,  as  relating  to  this  subject: 

United  States. —  Brabston  v.  Gibson, 
»  How.  263;  Wallace  v.  MeConnell,  13 
Pet.  136;  Sulver  v.  Hunterson,  Fed. 
Cas.  No.  12,854,  3  McLean,  165; 
Thompson  v.  Cook,  Fed.  Cas.  No. 
13,952,  2  McLean,  122. 

Alabama. —  Clark  v.  Moses,  50  Ala. 
326;  Montgomery  v.  Elliott,  6  Ala. 
701. 

Connecticut. —  Bond  v.  Storrg,  13 
Conn.  412. 

Florida. —  Greeley  v.  Whitehead,  35 
Fla.  523,  17  So.  643,  48  Am.  St.  Rep. 
?58,  28  L.  R.  A.  286. 

Georgia. —  Dougherty  v.  Western 
Bank,  13  6a.  287. 

Illinois. —  Hannibal  &  St.  J.  R.  R. 
Co.  V.  Crane,  102  111.  249,  40  Am.  Rep. 
581. 
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But  a  certificate  of  deposit  payable  to  the  order  of  the  depositor 
on  a  return  of  the  certificate  must  be  presented  for  payment 
before  an  action  can  be  maintained  thereon.** 

c.  Demand  necessary  to  charge  drawer  and  indorsers. —  It  is  a 
Tvell-established  rule  that  an  indorser  cannot  be  charged  for  the 
nonpayment  of  a  negotiable  instrument  unless  presentment  for 
payment  be  made  to  the  maker  of  the  note  or  the  acceptor  of  the 
bill.**     The  demand  of  payment  is  necessary  although  the  ia- 

Washmgton. —  Hardin    v.    Sweeney,  27  Ark.  34;  Jones  v.  Robinson,  11  Ark. 

14  Wash.  129,  44  Pac.  138.  504,  54  Am.  Dec.  212. 

63.  Presentment  of  certificate  of  dC'        California. —  Eastman    v.    Turman, 

posit.— Riddle  v.  First  Nat.  Bank,  27  24  Cal.  379. 

Fed.   503;    Pardee   v.   Fish,   60   N.   Y.        /JKnois.— Balford  v.  Bangs,  15  111. 

265,  19  Am.  Rep.  176.     In  the  latter  App.  76. 

case    the    distinguishing    feature    be-        Indiana. —  Pryor    v.     Bowman,     38 

twccn  a  promissory  note  and  a  certifi-  Iowa,  92. 

cate  of  deposit  was  that  in  the  case  of       Kansas. —  Selover     v.     Snively, '  24 

a  note  the  maker  might  be  sued  with-  Kan.  672. 

out  a  demand,  but  in  the  case  of  a       Kentucky. —  McGowan   v.    Bank   of 

certificate    of    deposit    a    demand    for  Kentucky,  5  Litt.  272. 
payment   must    necessariljr    be    made.        Maine. —  Rea    v.    Dorrance,    19   Me. 

But  in  a   recent  case,  decided  in   the  137 

State  of  Michigan,  holding  that  a  cer-        Maryland.— Hoyrard  Bank  v.  Carson, 

tificate  of  deposit  payable  to  the  order  jq  |^j    jg.    gtaylor  v.   Ball,   24  Md. 

of  the  depositor  on  its  return  properly  jg3 

indorsed  is   >.  promissory   note,   pay-       Massachusetts.-^ovp  v.  McDougall, 

able  on  demand,  it  was  held  that  the  9  j^^^^    j     gj^^^^  ^    Griffith,  7  Mass. 

institution  of  a  suit  upon  such  a  cer-  ^g^ 

tificate  of  deposit  is  a  sufficient  de-       3^ig,o„^._  tapper  v.  Blank,  54  Mo. 

mand  of  payment.    Beardsley  v.  Web-  ,„,  ^'^  ' 

ber,  104  Mich.  88,  66  N.  W.  173.  ^''i:         „  ,.  ti-      ^  r. 

p,s.5S  rs?r^ef,.°i«  -S  bH  SS' »  ».  a 

the  antecedent  parties  are  discharged  ,.     '  ^  ',       i^  t     ■            t,     ■ 

from   their   liability,   whether   on   the  -.^«f    T?    A^^  '*"io1''%             ''• 

instrument  or  on  the  consideration  for  ^^'-f'"!  U-.^^t  ^t"  ^^^'  5^"l°.°  7i 

which  it  is  given.     The   acceptor   or  ^1'='"' ^?„' V -L' '^°"*^  «  ^o'^^V  " 

maker,  howevir,  still  continues  liable,  J°J"%^^"'  ^"^^^  ^-  ^°^\^^  J"^"?" 

in  most  cases  presentment  not  being  i^\'  ^erry  r  Robmson,  9  Johns.  121 

necessary  for  the  purpose  of  chargini   «  ^•t,^'P\  ?f '  ^^i  V'  I^^'""'J^ 
him.     The  action  itself  is  a  sufficient   ^PP;  .^•^-   l*^,  72  N.  Y.  Supp    467. 

demand,  and  that  though  the  instru-  ,,0,i^?9-— ?°"f?  \  ^'°*f"„^**l ?*"''' 

ment    be    made    payable    on    demand,  i^  "  „°  ^""-i*®;  ^  tJ'  ^- }^^'  ^*  ■^™- 

But  though  the  absence  of  demand  be  f^V-   813;    Blaekwell  v.  Montgomery, 

in  general  Ho  defense,  yet  if  the   ac-  ^  Handy,  40. 

ceptor  or  maker,  on  action  brought,  Pennsylvania.—  Cassidy  v.  Kreamer, 

pay  without  any  previous  demand,  the  22  Wkly.  Notes  Cas.  109,  13  Atl;  744. 

court  will  take  the  question  of  costs  South  Carolina.— Bunk  of  State  v. 

into    consideration.      Byles    on    Bills  Craft,   3   McCord,   522,   15   Am.   Dec. 

(6th  ed.),  p.  293.  «40;    Scarborough  v.   Harris,   1   Bay, 

Necessity  of  demand  to  charge  in-  177,  1  Am.  Dec.  609. 

dorsers.— See  the  following  cases:  Teafos.— Green    v.    Elson,    31    Tex. 

United  States. —  Magruder  v.  Union  159. 

Bank,  3  Pet.  90,  7  L.  Ed.  612;   Jan-  Virginia. —  Davis  v.  Poland,  92  Va. 

uary  v.  Duncan,  Fed.  Cas.  No.  7,217,  225,  23  S.  E.  292. 

3  McLean,  19.  West   Virginia. —  Peabody  Ins.   Co. 

Arkansas. —  Winston  v.  Richardson,  v.  Wilson,  29  W.  Va.  28,  2  S.  E.  888. 
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yorser  has  become  the  personal  representative  of  the  maker.*" 
As  will  be  seen  hereafter,  presentment  at  the  place  specified  in 
the  instrument  wUl  be  sufficient  to  bind  the  indorser  although  no 
formal  demand  of  payment  has  been  made  of  the  maker.*®  Since 
an  irregular  indorser  who  places  his  signature  on  the  instrument 
in  blank  before  delivery  is  an  indorser,*''  a  demand  of  payment 
must  be  made  upon  the  maker  to  bind  him  as  such  indorser.**  A 
person  indorsing  an  instrument  for  the  accommodation  of  the 
maker  of  a  note  cannot  be  charged  without  a  demand.*®  And 
this  is  true  although  the  indorsement  was  made  with  full  knowl- 
edge of  the  insolvency  of  the  maker,  and  for  the  sole  purpose  of 
giving  the  note  credit  and  currency.^*  But  where  accommoda- 
tion indorsers  have  under  their  control  and  management  all  the 
assets  and  busiaess  of  the  person  for  whose  benefit  they  have 
indorsed,  and  whose  duty  it  is  to  see  that  funds  are  provided  for  the 
payment  of  the  debt,  they  are  not  entitled  to  notice  of  dishonor 
and  will  not  be  discharged  by  a  failure  to  demand  payment  of  the 
maker.''*  Where  an  instrument  is  indorsed  in  payment  of  or  as 
collateral  security  for  a  debt,  it  has  been  held  that  a  demand 
must  be  made  of  the  maker,  and  unless  due  demand  can  be  shown, 
the  indorser  will  be  discharged  of  his  liability. ^^     The  obligations 

65.  Magruder  v.  Union  Bank,  3  Pet.  man  v.  Gueble,  32  La.  Ann.  260, 
<U.  S.)   90j  7  L.  Ed.  612.  36  Am.  Eep.  267;  Rea  v.  Dorrance,  18 

66.  See  Neg.  Inst.  L.  (N.  Y.),  Me.  137;  Perry  v.  Green,  19  N.  J.  L. 
S§  133  and  135,  post.  See  also  Roberts  61,  38  Am.  Dec.  536.  In  the  case  of 
V.  Mason,  1  Ala.  373 ;  Gillett  v.  Averill,  Perry  v.  Friend,  57  Ark.  437,  21  S.  W. 
o  Den.  (N.  Y.)  85.  But  to  charge  the  1065,  it  was  held  that  one  Hot  con- 
indorser  of  a  note  payable  at  a  bank,  nected  with  the  original  consideration 
it  must  be  shown  that  the  note  was  at  of  a  note,  who  indorses  his  name  on 
the  bank,  or  that  payment  of  it  was  the  back,  under  that  of  the  payee, 
demanded  there  on  the  day  when  it  after  it  has  been  delivered  by  the 
fell  due.  Magoun  v.  Walker,  49  Me.  maker,  not  pursuant  to  an  agreement 
419.  entered  into  before  the  note  was  exe- 

67.  Neg.  Inst.  L.  (N.  Y.),  §  114;  cuted,  or  to  give  the  maker  credit  with 
ante,  §  84.  the  payee,  but  at  the  latter's  request, 

68.  Phipps  V.  Harding,  70  Fed.  468,  to  enable  him  to  discount  the  note,  is 
17  C.  C.  A.  203;  Hooks  v.  Anderson,  simply  an  accommodation  indorser, 
58  Ala.  238,  29  Am.  Rep.  745;  Jones  and  not  a  maker  or  guarantor,  and  is 
V.  Goodwin,  39  Cal.  493,  2  Am.  Rep.  discharged  by  failure  to  demand  pay- 
473;  Depauw  v.  Bank  of  Salem,  126  ment  and  give  notice  of  dishonor  to 
Ind.  553,  25  N.  E.  705,   10  L.  R.  A.  him. 

46 ;    Webber  v.  Matthews,   101   Mass.       70.  Buck  v.  Cotton,  2  Conn.  126,  7 

481;  Waterbury  v.  Sinclair,  26  Barb.  Am.  Dee.  251. 

(N.  Y.)  456.  71.  Hull  v.  Myers,  90  Ga.  674,  16 

69.  Necessity    of    presentment    to    S.  E.  653. 

Ijind  accommodation  indorser. — ^French  72.  Where  instrument  is  indorsed  in 

V.     Bank    of     Columbia,     4     Cranch  payment  or  as   collateral   security. — 

(U.  S.),   141,  2  L.  Ed.   576;    Braley  Bates     v.      Ryland,      6      Ala.      668; 

V.    Buchanan,    21    Kan.    274;    Thiel-  Blanchard   v.   Boom,    40    Mich.    566; 
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of  a  drawer  of  a  bill  of  exchange  are  similar  to  those  of  an  in- 
dorser  of  a  promissory  note,  and  it  is  well  established  that  demand 
must  be  made  of  the  acceptor  before  he  can  be  bound  upon  the 
bill,  as  in  the  case  of  an  indorser  of  a  bill  or  note.'*  An  order 
upon  a  particular  fund,  as  by  one  municipal  officer  upon  another, 
or  by  an  officer  of  a  corporation  upon  its  treasurer,  are  not  sub- 
ject to  the  same  rule  as  to  presentment  for  payment  as  ia  the 
case  of  other  commercial  paper;  and  it  has  usually  been  held  that 
the  drawer  of  such  an  order  will  be  liable  in  an  action  thereon, 
notwithstanding  the  failure  of  presentment  for  payment.'*  But 
this  proposition  is  not  universally  accepted,  for  it  has  been  held 
that  such  orders  are  analogous  to  bills  of  exchange  or  checks,  and 
that  the  drawer  cannot  be  bound  thereon  unless  a  demand  of  pay- 
ment has  been  duly  made.'*  Where  the  drawer  is  an  accommo- 
dation party  he  cannot  be  charged  without  a  demand  of  pay- 
ment;'® but  this  rule  does  not  apply,  as  will  be  seen  hereafter,  to 
a  drawer  where  the  bill  was  accepted  for  his  accommodation." 
If  a  person  signs  or  indorses  a  negotiable  instrument,  as  a  surety 


Whitten  v.  Wright,  34  Mich.  92 :  Ship- 
man  V.  Cook,  16  N.  J.  Eq.  251.  In 
the  case  of  Dayton  v.  Trull,  23  Wend. 
(N.  Y.)  345,  it  was  held  that  a  draft 
or  bill  of  exchange  upon  a  third  per- 
son, given  by  a  debtor  to  a  creditor 
who  stipulates  that  it  shall  be  in  full 
satisfaction  of  the  debt  when  paid,  ia 
prima  facie  evidence  of  payment  of 
the  original  debt;  and  to  rebut  such 
evidence  a  creditor  is  bound  to  show, 
in  an  action  for  the  recovery  of  the 
original  debt,  diligence  in  obtaining 
payment  of  the  bill,  and  if  not  paid 
notice  of  nonpayment;  or  he  must  ex- 
cuse the  nonpayment  and  produce  the 
bill  to  be  canceled.  In  the  case  of 
Jones  V.  Savage,  6  Wend.  (N.  Y.)  658, 
a  bill  was  given  for  goods  purchased, 
and  the  holder  having  neglected  to 
present  and  give  notice,  it  was  held 
that  he  could  neither  recover  on  the 
bill  nor  on  the  count  for  goods  sold 
and  delivered.  See  also  Toby  v.  Bar- 
ber, 5  Johns.  (N.  Y.)  69;  Huston  v. 
Weber,  1  Hun  (N.  Y.),  120. 

73.  French  v.  Bank  of  Columbia, 
4  Cranch  (U.  S.),  141,  2  L.  Ed.  576; 
Bank  of  Mobile  v.  Brown,  42  Ala.  108 ; 
Hoyt  V.  Seeley,  18  Conn.  353;  Fair  v. 
Peck,  81  111.  74;  Griffin  v.  Kemp,  46 
Ind.  172;  Mize  v.  Godsey,  16  Ky.  L. 
Eep.   399;   Green  v.  Darling,   15  Me. 


139;  Bradford  v.  Fox,  39  Barb.  (N. 
Y.)  203,  16  Abb.  Pr.  (^T.  Y.)  51; 
Gough  V.  Staats,  13  Wend.  (N.  Y.) 
549 ;  Grange  v.  Reigh,  93  Wis.  552,  67 
N.  W.  1130. 

When  a  draft  on  a  third  person  ia 
given  in  settlement  of  an  antecedent 
debt,  it  is  the  duty  of  the  holder  to 
present  it  and  to  give  notice  of  its 
dishonor  if  not  paid.  Manney  v.  Coit, 
80  N.  C.  300,  30  Am.  Eep.  80. 

74.  Lyell  v.  La  Peer  County,  Fed. 
Cas.  No.  8,618;  Dennis  v.  Table  Moun- 
tain Water  Co.,  70  Cal.  369;  Steele  v. 
Davis  County,  2  G.  Greene  (Iowa), 
469 ;  Crawford  v.  Eilly,  Wright  (Ohio), 
453;  Porter  v.  Dillahunty,  8  Humph. 
(Tenn.)  570;  Gay  v.  Hazeltine,  18 
N.  H.  530;  Pitman  v.  Breckenridge,  3 
Gratt.   (Va.)    127. 

75.  Goings  v.  Chapman,  18  Ind. 
194 ;  Sinclaire  v.  Johnson,  85  Ind.  527 ; 
Brown  v.  Teague,  52  N.  C.  573;  Na- 
tional Shoe  &  Leather  Bank  v.  Good- 
ing, 87  Me.  337,  32  Atl.  967;  Sweet 
v.  Swift,  65  Mich.  90,  31  N.  W. 
767. 

76.  Shirley  v.  Fellows,  9  Port. 
(Ala.)  300;  Sherrod  v.  Rhodes,  5  Ala. 
683;  Merchants'  Bank  v.  Easley,  44 
Mo.  286,  100  Am.  Dec.  287. 

77.  Neg.  Inst.  L.  (N.  Y.),  |  140. 
See  post,  §  99  (6). 
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or  guarantor,  it  has  generally  been  held  that  a  demand  of  the 

maker  or  acceptor  is  not  necessary  to  bind  the  guarantor  or 

surety.''* 

§  91.  When  presentmant  must  be  made. 

a.  Statutory  provision. — ■  The  Negotiable  Instruments  Law  pro- 
vides: "  Where  the  instrument  is  not  payable  on  demand,  pre- 
"  sentment  must  be  made  on  the  day  it  falls  due.  Where  it  is 
"  payable  on  demand,  presentment  must  be  made  within  a  reason- 
"  able  time  after  its  issue,  except  that  in  the  case  of  a  bill  of 
"  exchange,  presentment  for  payment  will  be  sufficient  if  made 
"  within  a  reasonable  time  after  the  last  negotiation  thereof."  ''* 
The  English  Bills  of  Exchange  Act  requires  a  note  payable  on 
demand,  which  has  been  indorsed,  to  be  presented  for  payment 
within  a  reasonable  time  after  its  indorsement;^  and  in  the  case 
■of  a  bill  of  exchange  the  presentment  must  be  made  within  a 
reasonable  time  after  its  issue,  in  order  to  render  the  drawer 
liable,  and  within  a  reasonable  time  after  its  indorsement,  in 
order  to  render  the  indorser  liable.*^  The  Negotiable  Instru- 
ments Law  also  provides  that  in  determining  what  is  a  "  reason- 
able time,"  or  an  "  unreasonable  time,"  a  regard  is  to  be  had  to 

78.  Demand  not  necessary  to  bind  Bloom  v.  Warder^  3  Neb.  476,  14  N.  W. 

guarantor. —  In    the    case    of    Donley  395;    Castle  v.   Eickley,   44   Ohio   St. 

V.   Camp,  22  Ala.   695,   58   Am.  Dec.  490;  9  N.  E.  136,  58  Am.  Bep.  839. 

274,  an  indorsement  on  the  note  made  In  New  York,  in  the  case  of  Allen 

before  maturity  was  in  the  following  v.  Eightmere,  20  Johns.  (N.  Y.)  365,  20 

form :      "  I   assign  and   guaranty   the  Am.  Dec.  288,  it  was  held  that  where 

within   note,    to   J.   C.   for   value  re-  the  payee  of  a  negotiable  note  indorsed 

ceived."     It  was  held  to  be  an  ahso-  "  For  value  received,  I  sell,  assign,  and 

lute    and    unconditional    guaranty   of  guaranty  the  payment  of  the  within 

the  note  at  maturity  and  that  no  de-  note  to  A.  or  bearer,"  such  indorse- 

mand   of  payment  or  notice   of  non-  ment  is  an  absolute  engagement  that 

payment    was    required    to   bind    the  the  maker  will  pay  the  note  whea  due, 

guarantor.     See  also  First  Nat.  Bank  or  that  the  indorser  will  pay  it  hlm- 

V.  Babeock,  94  Cal.  96,  29  Pac.  415,  self,  and  the  holder  is  not  bound  to 

28  Am.  St.  Rep.  94,  in  which  ease  it  show  demand  of  payment  of  the  maker! 

was    held,     under    section   2787,      of  as  in  the  case  of  an  ordinary  indorse- 

the   Civil   Code   of    California,  which  ment.     See  also  Winchel  v.  Newcomb, 

provided  that  a  person  who  indorsed  7  Hill   (N.  Y.),  416,  42  Am.  Dec.  82; 

liis  name  on  the  back  of  a  nonnegotia-  Hough  v.    Gray,    19   Wend.    (N.   Y.) 

ble  note,  to  give  it  credit  is  a  guar-  202. 

antor,  that  he  is  liable  without  any  79.  Neg.  Inst.  L.    (N.  Y.),    §   131. 

previous  demand  or  notice.     Tyler  v.  For  same  section  in  statutes  of  other 

Waddingham,   58   Conn.   375,   20  Atl.  States    see    Appendix.      Section    con- 

335,  8  L.  R.  A.  657;  Gage  v.  Mechanics'  strued  in  Merritt  v.  Jackson  (Mass.), 

Nat.  Bank,  79  111.  62 ;  Claflin  v.  Reese,  62    N.   E.    987 ;    Creteau   v.    Foote   & 

54  Iowa,  544,  6  N.  W.  729;  Bowman  Thome  Glass  Co.,  40  App.  Div.    (N. 

v.  Curd,  2  Bush   (Ky.),  565;  Read  v.  Y.)   215,  57  N.  Y.  Supp.  1103. 

Cutts,  7  Me.  186;   Parkman  v.  Brew-  80.  English  Bills  of  Exchange  Act. 

ater,  15  Gray    (Mass.),  271;   Hunger-  §  86(1). 

ford  v.  O'Brien,  37  Minn.  306.  34  N.  81.  English  Bills  of  Exchange  Act. 

W.  161;  Wright  v.  Dyer,  48  Mo.  525;  §  45(2). 
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the  nature  of  the  instrument,  the  usage  or  trade  or  business  (if 
any)  with  respect  to  such  instruments,  and  the  facts  of  the  par- 
ticular case. 

b.  Presentment  where  instrument  is  not  payable  on  demand. — : 
Where  a  note  is  made  payable  on  a  certain  day  it  is  a  general 
rule,  independent  of  the  statute,  that  a  demand  must  have  been 
made  on  that  day,  or  due  diligence  must  be  sho-wn  to  make  such 
a  demand,  in  order  to  bind  the  parties  secondarily  liable.*^  The 
Negotiable  Instruments  Law  specifies  the  time  of  maturity  of  a 
negotiable  instrument,  and  the  rule  as  therein  declared  is  the 
same  in  effect  as  that  which  exists  in  many  other  States  which 
have  not  yet  adopted  the  law.^*  Where  the  day,  or  the  last  day, 
for  doing  any  act  required  or  permitted  to  be  done  by  the  statute 
falls  on  Sunday  or  on  a  holiday,  it  is  provided  therein  that  the 
act  may  be  done  on  the  next  succeeding  secular  or  business  day.^ 
This  would  seem  to  modify  the  general  rule  as  applied  to  the 
time  of  maturity  of  commercial  paper.** 

c.  Presentment  of  instrument  payable  on  demand. —  Under  the 
rule  as  it  existed  in  New  York  prior  to  the  enactment  of  the 
statute,  a  promissory  note  payable  on  demand,  with  interest,  was 
regarded  as  a  continuing  security,  and  the  indorser  remained 
liable  until  the  actual  demand  for  payment,  and  the  holder  was 
not  chargeable  with  neglect  for  omitting  to  make  such  demand 
within  any  particular  time.®®      It  would   seem,   however,   that 

83.  Hoffman  v.  Holllngsworth,  10  note.  That,  as  between  holder  and  in- 
Ind.  App.  353,  57  N.  E.  960;  Groat-  dorser,  such  a,  note  was  not  due  until 
man  v.  Delheim,  6  Me.  476;  Wood-  demand  made.  This  rule,  by  the  de- 
bridge  V.  Brigham,  12  Mass.  403,  7  eision  itself,  was  confined  to  that  par- 
Am.  Dee.  85 ;  Barnes  v.  Vaughn,  6  R.  I.  tieular  case,  nor  was  it  claimed  to 
259 ;  Garland  v.  West,  68  Tenn.  315.  apply  to  the  rights  of  holders  of  such 

83.  Neg.  Inst.  L.  (N.  Y.),  §  145.  paper  as  against  the  maker.     We  are 

84.  Neg.  Inst.  L.   (N.  Y.),  §  5.  not  disposed  to  extend  the  rule  there 

85.  See  ease  cited  under  section  145  laid  down."  It  was  held  in  this  ease 
of  the  Negotiable  Instruments  Law,  that  a  note  payable  on  demand  was 
post,  §  103.  due  forthwith  and  that  the  Statute  of 

86.  Merritt  v.  Todd,  23  N.  Y.  28 ;  Limitations  began  to  run  against  such 
Pardee  v.  Fish,  60  N.  Y.  265;  Parker  a  note  from  the  time  it  was  issued. 
V.  Stroud,  98  N.  Y.  379.  See  also  Howland  v.  Edmonds,  24  N. 

Demand  note  with  interest  as  con-  Y.  307;   Parker  v.  Stroud,   89  N.  Y. 

tinuing    security. —  In    the     case    of  379.    In  the  case  of  Shutts  v.  Fingar, 

Wheeler  v.  Warner,  47  N.  Y.  519,  the  100   N.   Y.    539,   3   N.   E.    588,  while 

court  distinguished  the  case  of  Merritt  upholding    the    rule    that    the    Stat- 

V.  Todd,  and  said:     "That  case  sim-  ute     of    Limitations     commenced     to 

ply  decided  that  an  indorser  on  such  run    upon    a    note    payable    on    de- 

a  note  bearing  interest  was  not  dis-  mand    in    favor     of    the     maker     at 

charged,  though  no  demand  was  made  its   date,   it  was   held   that   no   cause 

upon  the  maker  until  some  three  and  of  action  arises   against  the  indorser 

one-half  years  after  the  making  of  the  of  a  promissory  note  payable  upon  de- 
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■where  the  instrument  was  payable  on  demand,  without  interest, 
that  it  must  be  presented  for  payment  by  the  holder  within  a 
reasonable  time,  in  order  to  charge  the  indorser.*'^  The  N'egoti- 
able  Instruments  Law  by  the  above  section  makes  no  distinction 
in  the  case  of  a  note  payable  on  demand,  with  interest,  and  it  is 
probable  that  the  rule  as  laid  down  in  the  case  of  Merritt  v.  Todd 
The  rule  as  declared  in  the  statute  seems 


has  been  changed.^ 


mand,  with  interest,  until  after  actual 
demand,  and  until  such  time  the  stat- 
ute does  not  begin  to  run  as  against 
the  indorser.  But  if  the  holder  omits 
to  make  a  demand  of  payment  until 
the  liability  of  the  maker,  or  one  of 
several  makers,  has  been  discharged 
by  the  running  of  the  statute,  the  in- 
dorser is  thereby  discharged.  It  would 
seem,  therefore,  that  the  Court  of  Ap- 
peals of  New  York  was  forced  to 
limit  the  effect  of  the  decision  in  the 
case  of  Merritt  v.  Todd  by  holding  that 
notwithstanding  a,  note  payable  on 
demand,  with  interest,  is  a  continuing 
security,  that  a  demand  for  its  pay- 
ment must  be  made  upon  the  maker 
within  six  years  from  its  date,  in 
order  to  charge  the  indorser. 

87.  Demand  note  without  interest. 
—  In  the  case  of  Merritt  v.  Todd, 
23  N.  Y.  28,  the  court  said :  "  If  the 
security  be  not  on  interest,  it  may  be 
a  fair  exposition  of  the  contract  to 
hold  that  no  time  of  credit  is  contem- 
plated by  the  indorser,  and  that  the 
demand  should  be  made  as  quickly  as 
the  law  will  allow,  on  a  check  or  sight 
draft.  Such  a,  note,  payable  at  the 
bank  where  the  maker  keeps  his  funds, 
would  perform  essentially  the  oflSce  of 
a  check,  imposing  the  duty  of  early 
presentment,  in  order  to  hold  the  col- 
lateral parties."  See  also  Wethey  v. 
Andrews,  3  Hill   (N.  Y.),  582. 

In  the  case  of  Crim  v.  Starkweather, 
88  N.  Y.  339,  a  promissory  note  was 
by  its  terms  made  payable  on  demand 
after  date  at  a,  bank,  with  interest 
after  maturity.  The  note  was  in- 
dorsed and  transferred  by  the  payee 
on  the  day  of  its  date.  The  note  was 
presented  for  payment  on  the  first  and 
fourth  days  of  February,  1878,  nearly 
four  years  after  its  date,  and  payment 
was  demanded  and  refused,  and  on  the 
fourth  it  was  protested  and  the  in- 
dorser notified.  The  court  held  that 
the  intent  of  the  parties  to  the 
note  was  that  it  should  he  presented 


for  payment  if  not  immediately,  at 
least  within  a  very  short  time  after 
its  date,  and  that  the  delay  in  this 
case  was  sufficient  to  dishonor  the  note, 
and  the  indorser  was  discharged.  See 
Home  Sav.  Bank  v.  Hosie,  119  Mich. 
116,  77  N.  W.  625. 

88.  Demand  note  with  interest  pay- 
able semi-annually. —  It  may  be  that 
the  statute  can  be  considered  as 
waived  in  a  case  where  a  promissory 
note  payable  on  demand  is  made  pay- 
able, "  with  interest  semi-annually." 
In  the  case  of  Hayes  v.  Werner,  45 
Conn.  246,  it  was  held  that  while  a 
negotiable  note  payable  on  demand  is 
by  statute  dishonored  at  the  end  of 
four  months,  if  not  paid,  yet  where 
such  a  note  is  on  annual  or  semi-an- 
nual interest,  it  will  be  presumed,  in 
the  absence  of  evidence  to  the  con- 
trary, that  the  indorser  made  his  in- 
dorsement with  no  expectation  that 
demand  of  payment  would  be  miade  at 
the  end  of  four  months,  and,  therefore, 
that  he  waived  such  demand.  The 
court  used  the  following  language: 
"  The  note  in  terms  was  made  pay- 
able, 'with  interest  semi-annually;' 
that  is  an  unmistakable  indication 
that  all  parties  contemplated  and  in- 
tended to  loan  for  at  least  the  period 
of  six  months  and  that  the  note  should 
continue  for  that  length  of  time  as  se- 
curity therefor.  The  defendant,  there- 
fore, could  not  have  expected  or  in- 
tended that  the  note  should  be  paid 
at  the  end  of  four  months;  and  if  not 
to  be  paid,  then  a,  demand  of  payment 
must  have  been  an  idle  ceremony, 
which  the  law  does  not  require.  In- 
deed, if  a  demand  had  been  made  and 
pajrment  enforced  it  would  have  de- 
feated the  manifest  intention  of  the 
parties.  By  indorsing  the  note  and 
delivering  it  to  the  plaintiff,  the  de- 
fendant virtually  agreed  that  demand 
need  not  be  made  at  the  time  fixed  by 
statute.  Such  an  agreement  is  pre- 
sumptively a  waiver;   and  in  the  ab- 
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to  be  that  wHch  has  existed  in.  most  of  the  States.**  Where  an 
instrument  is  indorsed  after  its  maturity  it  is  payable  on  demand, 
and  within  the  rule  of  the  statute,  as  well  as  the  common  law,  a 
demand  of  payment  must  be  made  within  a  reasonable  time  after 
the  indorsement.^  The  statute  provides  that  where  a  bill  of  ex- 
change is  payable  on  demand  presentment  for  payment  will  be 
sufficient  if  made  within  a  reasonable  time  after  the  last  negotia- 
tion thereof.  It  will  be  noticed  that  under  the  English  Bills  of 
Exchange  Act  the  presentment  must  be  made  within  a  reasonable 
time  after  the  issue  of  the  bill,  in  order  to  charge  the  drawer, 
and  within  a  reasonable  time  after  its  indorsement,  in  order  to 
render  the  indorser  liable.  The  rule  of  the  English  law  seems 
to  have  been  departed  from  in  our  Negotiable  Instruments  Law. 
We  have  already  considered  the  effect  of  the  negotiation  of  an 
instrument  payable  on  demand  an  unreasonable  length  of  time 
after  its  issue, *^  and  therein  reference  was  made  to  a  number  of 
cases  determining  what  constituted  a  reasonable  time  within 
which  a  payment  of  a  negotiable  instrument  payable  on  demand 
should  be  made.** 

■§  pa.  What  constitutes  a  sufficient  presentment. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides :  "  Presentment  for  payment,  to  be  sufficient,  must  be 
"  made : 

sence  of  any  evidence  to  the  contrary  vary  the  time  of  payment  of  a  note 

may  reasonably  be  regarded  as  such,  payable  on  demand. 
Not  only  is  there  no  evidence  to  the       90.  Joues  v.  Eobinson,  11  Ark.  504, 

contrary,  but  the  facts   appearing  in  54    Am.    Dec.    212;    Sachs    v.    Fuller 

the  case  strongly  fortify  this  presump-  Bros.     Lumber   &   Box   Co.,    69    Ark. 

tion."  270,  62  S.  W.  902;  Kimmel  v.  Weil, 

89.  In  re  Crawford,  Fed.   Cas.  No.  95  HI-  App.   15;  Jones  v.  Middleton, 

3,364;   Martin  v.  Winslow,  Fed.  Cas.  29  Iowa,  188;  Goodwin  v.  Davenport, 

No.  9,172;  Lockwood  v.  Crawford,  18  ^^  Me.  112,  74  Am.  Dec.  478;  Leavitt 

Conn.    361 ;     Field    v.    Nickerson,    13  ^-  Putnam,  3  N.  Y.  494,  53  Am.  Dec. 

Mass.  131;  Perry  v.  Green,  19  N.  J.  L.  f^'  ^fZ^^^^.^'^^'^h  u?  ^"'^P^' 

61,  38  Am.  Dee.  536;   Bassenhorst  v.  (^6^.)    385.     The  Negotiable  Instru- 

Wilby,  45  Ohio  St.  333,  13  N.  E.  75.  ™"*^  Law  provides  that  where  an  in- 

_      ./'               j:  TT    J            tr    J        oo  strument   is   issued,    accepted,   or  m- 

In  the  case  of   Verder   v.   Verder,   63  j„,„„j     „i,„„    „„„_j„„     ;f  ;„     „„    ,„ 

tTx    oo    m    Ai.1    en    -i           1,  ij  ii.  i  "orsed,    when   overdue,    it    is,   as   re- 

yt.  38    21  Atl.  611,  it  was  held  that  ^^^^  t^e  person  so  issuing,  accepting, 

the   indorsee   on   an    overdue   promis-  ^^   i„aorsing  it,  payable  on   demand. 

Bory   note   payable    on   demand   must  gee  Neg.  Inst.  L.  (N.  Y.),  §  26;  wnte, 

prove  demand  and  notice  within  sixty  chap.  III. 

■days   from   the   time   of   the   indorse-  01.  Neg.   Inst.   L.    (N.   Y.),    §   92. 

ment  to  him,  in  order  to  charge  his  See  ante,  %  74,  p.  367. 

indorser.     The  addition  of  the  words  92.  See  cases  cited  in  note  number 

•"  with    interest    annually "    does    not  75,  on  page  367. 
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"  1.  By  the  holder,  or  hj  some  person  authorized  to  receive 
""  payment  on  his  behalf; 

"  2.  At  a  reasonable  hour  on  a  business  day; 

"  3.  At  a  proper  place  as  herein  defined; 

"  4.  To  the  person  primarily  liable  on  the  instrument,  or  if  he 
"  is  absent  or  inaccessible,  to  any  person  found  at  the  place  where 
"  the  presentment  is  made."  ®^  This  section  is  in  substance  the 
same  as  a  similar  provision  contained  in  the  English  Bills  of  Ex- 
change Act.** 

b.  By  whom  made. —  The  rule  as  stated  in  the  statute  is  in 
every  respect  the  same  as  that  declared  at  common  law.  Pos- 
session of  a  note  by  a  person  is  sufficient  evidence  of  his  author- 
ity to  demand  payment  thereon  and  of  giving  the  proper  notice;* 
but  the  mere  possession  of  the  instrument  is  not  sufficient  to 
■authorize  an  assumed  agent  to  receive  payment  where  the  instru- 
ment is  not  indorsed  by  the  payee.**  Any  person  or  bank  receiv- 
ing a  note  for  the  purpose  of  collection  is  impliedly  authorized 
to  demand  payment  and  is  for  that  purpose  the  agent  of  the 
payee.*'^  If  the  holder  of  a  negotiable  instrument  is  dead,  the 
executor  or  administrator  of  his  estate  should  make  the  demand; 
if  no  such  officers  have  been  appointed  the  parties  liable  upon 
the  instrument  will  not  be  discharged  for  a  failure  to  present  at 
maturity,  provided  that  when  they  are  appointed  they  mak3  the 
demand  within  a  reasonable  time.®*     It  is  not  necessary  that  the 

93.  Neg.  Inst.  L.   (N.  Y.),  §  132.       Dee.  209;  Morris  v.  Foreman,  1  Dall. 

94.  English  Bills  of  Exchange  Act,    (Pa.)    193,  1  Am.  Ded.  235. 

1882,  §  45(3).     This  subsection  pro-  97.  Blakeslee   v.    Hewett,    76    Wis. 

vides     that    "  presentment    must    be  341,   343,   44  N.  W.    1105.     See  also 

made  by  the  holder  or  by  some  per-  Freeman's    Bank   v.   Perkins,    18   Mo. 

son  authorized  to  receive  payment  on  292.     In  the  case  of  Hartford  Bank 

his  behalf  at  a  reasonable  hour  on  a  v.  Barry,  17  Mass.  94,  a  cashier  with- 

business  day,  at  the  proper  place  as  out  any  special  authority  indorsed  a 

thereafter  defined,  either  to  the  person  note  to  another  cashier,  who  employed 

designated  by  the  bill  as  payer,  or  to  a  person  to  demand  payment;  it  waa 

some  person  authorized  to  pay  or  re-  held  that  a  demand  by  such  person  is 

fuse  payment  on  his  behalf,  if  with  duly  authorized.     See  also  Church  v. 

the    exercise    of    reasonable    diligence  Barlow,  9  Pick.    (Mass.)    547. 

such  person  can  there  be  found."  98.  Blake    v.    McMillen,    33    Iowa, 

95.  Doubleday  v.  Kress,  50  N.  Y.  150;  White  v.  Stoddard,  11  Gray 
410;  Wangner  v.  Gremm,  169  N.  Y.  (Mass.),  258.  In  the  last  case  upon  the 
421-429,  62  N.  E.  569.  death   of   the   holder   of   a  negotiable 

96.  Bank  of  Utica  v.  Smith,  18  promissory  note,  the  executor  named 
Johns.  (N.  Y.)  230;  Cole  v.  Jessup,  in  his  will  found  and  filed  such  note 
10  N.  Y.  96,  100;  Burbank  v.  Beach,  three  days  before  it  became  due  and 
15  Barb.  (N.  Y.)  326;  Barr  v.  Lep-  asked  the  indorsers  to  waive  demand 
pert,  12  Hun  (N.  Y.),  516;  Shed  v.  which  was  declined.  The  will  was 
Brett,  1   Pick.    (Mass.)    401,   11   Am.  proved  within  a  month,  but  the  exec- 
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demand  of  payment  of  a  promissory  note  or  domestic  bill  of  ex- 
change should  be  made  by  a  notary.*®  It  is  generally  held,  how- 
ever, that  a  foreign  bill  must  be  protested  by  a  notary  before 
recovery  can  be  had  against  an  indorser,*  but  unless  authorized 
by  statute,  or  the  custom  or  usage  of  the  place  where  the  pre- 
sentment is  made,  a  presentment  or  protest  cannot  be  made  by 
the  clerk  or  deputy  of  a  notary.* 

c.  Presentment  at  reasonable  hour. —  The  rule  of  the  statute 
that  a  presentment  must  be  made  at  a  reasonable  hour  on  a  busi- 
ness day  is  in  conformity  with  the  rule  of  the  common  law.  If 
a  bill  or  note  is  payable  at  a  bank,  presentment  must  be  made 
during  banking  hours.*  But  if  the  person  who  is  to  pay  the 
instrument  is  not  a  banker,  presentment  for  payment  may  be 
made  at  any  time  of  the  day,  when  he  may  reasonably  be  ex- 
pected to  be  found  at  his  place  of  residence  or  business,  though 
it  be  six,  seven,  or  eight  o'clock  in  the  evening.*     If  the  note  i» 


utor  never  qualified,  and  an  adminis- 
trator was  thereafter  appointed,  who 
found  the  note  among  the  papers  of 
the  deceased  a  week  after  he  received 
them,  presented  it  the  next  day,  and 
notified  the  indorsers  of  nonpayment 
upon  the  day  after.  It  was  held  that 
the  demand  was  seasonably  made.  See 
also  Story  on  Promissory  Notes, 
§  250;  1  Parsons  on  Notes  and 
Bills,  p.  360.  In  case  of  an  in- 
solvent holder,  the  presentment  should 
be  made  by  his  agent  if  one  be  ap- 
pointed, if  not,  the  holder  himself  may 
present  the  instrument.  Story  on 
Promissory  Notes,  §  249;  1  Parsons 
on  Notes  and  Bills,  p.  360. 

99.  Smith  v.  Ralston,  1  Morris 
(Iowa),  87;  Shed  v.  Brett,  1  Pick. 
(Mass.)  401,  11  Am.  Dec.  209. 

1.  Commercial  Bank  of  Kentucky  v. 
Varnum,  49  N.  Y.  269;  Halliday  v. 
MeDougal,  20  Wend.  (N.  Y.)  81;  Den- 
niston  v.  Stewart,  17  How.  (U.  S.) 
606 ;  Phoenix  Bank  v.  Hussey,  12  Pick. 
(Mass.)    483. 

2.  Presentment  by  clerk  of  notary. 
—  In  the  case  of  Commercial  Bank 
of  Kentucky  v.  Varnum,  49  N.  Y.  269, 
it  was  stated :  "  The  rule  of  law  re- 
quiring the  protest  of  a  foreign  bill  of 
exchange  is  wholly  founded  upon  the 
custom  of  merchants;  but  in  an  action 
against  a  notary  for  neglect  to  make 
presentment  and  demand,  evidence  that 
it  is  the  common  and  universal  usage 


at  the  place  where  the  bill  was  pay^ 
able  for  notary's  clerks  to  make  such 
presentment  and  demand,  and  that  the 
bill  in  question  was  presented  and  de- 
mand of  payment  made  by  the  clerk 
of  the  defendant,  is  proper  and  ad- 
missible. A  knowledge,  on  the  part  6f 
the  plaintiff,  of  this  usage  is  not  neces- 
sary to  its  validity.  See  also  Onon- 
daga Bank  v.  Bates,  2  Hill  (N.  Y.), 
53;  Donegan  v.  Wood,  49  Ala.  242,  20 
Am.  Rep.  275;  Bank  of  Kentucky  v. 
Garey,  6  B.  Hon.  (Ky.)  626;  Cribbs  v. 
Adams,  13  Gray  (Mass.),  597;  Com- 
mercial Bank  v.  Barksdale,  36  Mo.  563. 

3.  Neg.  Inst.  L.  (N.  Y.),  §  135. 
For  same  section  in  statutes  of  other 
States  see  Appendix. 

4.  Byles  on  Bills  (16th  ed.),  287; 
Barclay  v.  Bailey,  2  Campb.  (Eng.) 
527;  Morgan  v.  Davison,  1  Stark. 
(Eng.)    114. 

Seasonable  hour. —  In  the  case  of 
Wilkins  v.  Jadis,  2  B.  &  Ad.  (Eng. J 
188,  1  M.  &  Ry.  (Eng.)  41,  36  R.  R. 
(Eng.)  540,  Lord  Tenterden  said: 
"As  to  bankers  it  is  established  with 
reference  to  a,  well-known  rule  of 
trade,  that  a  presentment  out  of  hours 
of  business  is  not  sufficient;  but  in 
other  cases  the  rule  of  IrtW  is  that  the 
bill  must  be  presented  at  a  reasonable 
hour.  A  presentment  at  twelve  o'clock 
at  night,  when  a  person  had  retired 
to  rest,  would  be  unreasonable;  but  I 
cannot    say    that    a    presentment   be- 
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not  in  terms  payable  at  a  bank  or  a  particular  place  of  business, 
the  demand  may  be  made  at  the  maker's  dwelling-house  at  any 
hour  at  which,  having  regard  to  the  habits  and  usages  of  the 
community  in  which  he  lives,  he  may  reasonably  be  expected  to 
be  in  a  condition  to  attend  to  ordinary  business,  even  as  late  as 
eight  or  nine  o'clock  in  the  evening.' 

d.  Place  of  presentment. —  The  proper  place  of  presentment  for 
payment  of  a  bill  or  note  is  made  the  subject  of  a  section  of  the 
Negotiable  Instruments  Law,  and  is  considered  in  the  next  sec- 


tween  seven  and  eight  in  the  evening 
is  not  a  presentment  at  a  reasonable 
time." 

Except  where  the  paper  is  due  at  a 
bank,  the  proper  hours  for  presenting 
a  note  or  bill  for  payment  range 
through  the  whole  day  down  to  bed- 
time in  the  evening.  Skelton  v.  Dus- 
tin,  92  111.  49;  Cayuga  County  Bank 
V.  Hunt,  2  Hill  (N.  Y.),  635. 

In  the  case  of  Dana  v.  Sawyer,  22 
Me.  244,  39  Am.  Dec.  574,  the  court 
said:  "When  a  bill  or  note  is  made 
payable  at  a  bank,  banking-house,  or 
other  place,  where  it  is  well  known 
that  business  is  transacted  only  dur- 
ing certain  hours  of  the  day,  the  law 
presumes  that  the  parties  intended  to 
conform  to  such  established  course  of 
business  and  requires  that  a  demand 
should  be  made  during  those  business 
hours.  Parker  v.  G-ordon,  7  East 
(Eng.),  385.  When  the  bill  or  note 
is  not  payable  at  a  place  where  there 
are  established  hours  of  business,  a 
presentment  for  payment  may  be  made 
at  any  reasonable  hour  of  the  day." 
And  it  was  held  that  a  demand  for 
payment  between  eleven  and  twelve 
o'clock  at  night,  by  calling  the  maker 
from  his  bed,  is  insufficient  and  un- 
availing. See  also  McFarland  v.  Pico, 
8  Cal.  633;  Nelson  v.  Fotterall,  7 
Leigh   (Va.),  194. 

It  is  only  when  presentment  is  at 
the  residence  that  the  time  is  ex- 
tended into  the  hours  of  rest.  If  it  is 
at  the  place  of  business,  it  must  be 
during  such  hours  when  such  places 
are  customarily  open,  or,  at  least, 
while  some  one  is  there  competent  to 
give  an  answer.  Waring  v.  Betts,  90 
Va.  46,  53,  17  S.  E.  739. 

6.  Estes  V.  Tower,  102  Mass.  65,  3 
Am.  Rep.  439. 

Circumstances  to  control. —  In  the 
case  of  Farnsworth  v.  Allen,  4  Gray 


(Mass.),  453,  Bigelow,  J.,  said:  "  The 
note  declared  on  not  being  payable  at 
a  bank,  or  at  any  place  where  business 
was  transacted  during  certain  stated 
hours,  was  properly  presented  to  the 
maker  at  his  place  of  residence.  It 
was  also  the  duty  of  the  holder  to 
present  it  within  reasonable  hours  on 
the  day  of  its  maturity.  No  fixed 
rule  can  be  established,  by  which  to 
determine  the  hour  beyond  which  a 
presentment,  in  such  case,  will  be  un- 
reasonable and  insufficient  to  charge 
an  indorser.  Generally,  however,  it 
should  be  made  at  such  hour  that,  hav- 
ing regard  for  the  habits  and  usages 
of  the  community  where  the  maker  re- 
sides, he  may  be  reasonably  expected 
to  be  in  a  condition  to  attend  to  or- 
dinary business.  In  the  present  case, 
taking  into  consideration  the  distance 
of  the  place  of  residence  of  the  maker 
from  Boston,  where  the  note  was  dated, 
and  where  it  was  held  when  it  be- 
came due;  the  means  that  were  taken 
to  ascertain  the  residence  of  the  maker, 
and  the  season  of  the  year  at  which 
the  note  fell  due,  we  are  of  opinion 
that  a  presentment  at  nine  o'clock  in 
the*  evening  was  reasonable  and  suffi- 
cient. It  is  quite  immaterial  that  the 
maker  and  his  family  had  retired  for 
the  night.  The  question  whether  a 
presentment  is  within  a  reasonable 
time  cannot  be  made  to  depend  on  the 
private  and  peculiar  habits  of  the 
maker  of  a  note,  not  known  to  the 
holder;  but  it  must  be  determined  by 
a  consideration  of  the  circumstances 
which,  in  ordinary  cases,  would  render 
it  reasonable  or  otherwise,"  citing 
Barclay  v.  Bailey,  2  Campb.  (Eng.) 
527;  Triggs  v.  Newnham,  10  Moor© 
(Eng.),  249;  Wilkins  v.  Jadis,  2  B.  & 
Ad.  (Eng.)  188;  Cayuga  County  Bank 
V.  Hunt,  2  Hill  (N.  Y.),  635. 
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tion  of  this  work.  Under  the  statute  a  presentment  is  not  suffi- 
cient unless  it  be  made  at  a  proper  place  as  prescribed  in  such 
section  of  the  statute. 

e.  To  whom  made. —  The  statute  declares  that  presentment  for 
payment  must  be  made  to  the  person  primarily  liable  on  the 
instrument,  or  if  he  is  absent  or  inaccessible,  to  any  person 
found  at  the  place  where  the  presentment  is  made.  This  propo- 
sition is,  without  doubt,  supported  by  the  authority  of  the  courts 
and  is  general  in  its  application.  Presentment  for  payment  to 
partners  is  regulated  by  a  subsequent  section  of  the  statute  and 
will  be  considered  hereafter;*  and  such  is  also  the  case  in  respect 
to  presentment  to  several  persons  not  partners  primarily  liable 
on  an  instrument.''  And  if  the  principal  debtor  is  dead,  and  no 
place  of  payment  is  specified,  presentment  must  be  made  to  his 
personal  representative.*  If  the  acceptor  of  a  bill  is  absent  from 
his  place  of  business,  demand  of  his  clerk  or  bookkeeper  is  suffi- 
cient.* And  it  has  been  held  that  where  a  note  was  signed  by 
"A.,  Agent "  and  bore  on  its  face  nothing  to  indicate  who  the 
principal  was,  that  a  demand  of  payment  of  the  agent  was  suffi- 
cient to  bind  the  principal,  although  at  the  time  the  note  fell  due 
the  agency  of  A.  had  termiaated.^"  Where  an  instrument  is  made 
payable  at  a  bank  or  at  any  other  particular  place  no  presentment 
or  demand  is  necessary,  as  it  is  sufficient  if  the  note  or  bill  is  at 
that  place  ready  to  be  delivered  up  to  the  party  calling  for  and 
prepared  to  pay  it."     A  presentment  to  the -clerk  of  an  acceptor 

6.  Neg.  Inst.  L.  (N.  Y.),  §  137.  See  note  signed  by  one  who  aflSxes  the  word 
post,  p.  462.  "  agent "  to  his  name,  without  disclos- 

7.  Neg.  Inst.  L.  (N.  Y.),  §  138.  See  ing  his  principal,  payment  must  be  de- 
post,  p.  463.  manded  of,  and  refused  by,  the  agent; 

8.  Neg.  Inst.  L.  (N.  Y.),  §  136.  See  and  that  demand  on  the  principal  is 
post,  p.  461.  not  sufficient.     See,  generally,  on  this 

9.  Gardner  v.  Bank  of  Tennessee,  1  subject.  Brown  v.  Turner,  15  Ala.  832; 
Swan  (Tenn.),  420;  Decatur  Branch  Commercial  Bank  v.  St.  Croix  Mfg. 
Bank  v.  Hodges,  17  Ala.  42.     In  the   Co.,  23  Me.  280. 

case  of  Luning  v.  Wise,  64  Cal.  410,  1        11.  1   Parsons  on  Notes  and  Bills, 

Pac.  495,  where  A.,  who  held  a  power  p-   365.     In   the   case    of   Magoun   v. 

of  attorney  from  B.,  a  resident  of  an-  Walker,  49  Me.  419,  it  was  held  that  to 

other  State,  signed  a  note  in  his  own  charge  the  indorser  of  a  note  payable 

behalf,  and  also  in  B.'s  behalf,  it  was  at  a  bank   it  must  be  shown  that  the 

held    that    an    indorser    was    liable,  note  was  at  the  bank,  or  payment  of 

though  the  note  was  not  presented  to  it  was  demanded  there  on  the  day  when 

B.  for  payment.  it  fell  due;  it  is  not  sufficient  to  show 

10.  Hall  V.  Bradbury,  40  Conn.  32.  that  payment  was  demanded  of  the 
In  the  case  of  Stinson  v.  Lee,  68  Miss,  cashier  of  the  bank.  See  also  Hunt  v. 
113,  8  South.  272,  24  Am.  St.  Eep.  Maybee,  7  N.  Y.  266,  where  it  was  held 
257,  9  L.  R.  A.  830,  it  was  held  that  in  that  when  the  instrument  designates 
order  to  render  an  indorser  liable  on  a  the  maker's  place  of  business  as  the' 
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or  promisor,  at  his  counting-house,  or  place  of  business,  has  been 
held  sufficient  without  showing  any  special  authority  given  him 
under  such  circumstances.^* 

§  93.  Proper  place  of  presentment. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  con- 
tains the  following  provision:  "  Presentment  for  payment  is 
"  made  at  the  proper  place : 

"  1.  Where  a  place  of  payment  is  specified  in  the  instrument 
"  and  it  is  there  presented; 

"  2.  Where  no  place  of  payment  is  specified,  but  the  address 
"  of  the  person  to  make  payment  is  given  in  the  instrument  and 
"  it  is  there  presented; 

"  3.  Where  no  place  of  payment  is  specified  and  no  address  is 
"  given  and  the  instrument  is  presented  at  the  usual  place  of 
"  business  or  residence  of  the  person  to  make  payment ; 

"  4.  In  any  other  case  if  presented  to  the  person  to  make  pay- 
"  ment  wherever  he  can  be  found,  or  if  presented  at  his  last  known 
"  place  of  business  or  residence."  *^  This  is  the  same  as  a  provi- 
sion contained  in  the  English  Bills  of  Exchange  Act,  with  some 
difference  in  language,  but  none  in  effect." 

b.  Where  place  of  payment  is  specified. —  The  rule  declared  in 
the  statute  is  that  which  exists  at  common  law;  it  is  well  estab- 
lished that  a  presentment  for  payment  at  the  place  specified  in  the 
instrument  is  a  proper  presentment,  and  if  no  person  is  found 
at  such  place  with  authority  to  pay  the  instrument  the  present- 
ment will  be  sufficient,  in  case  of  nonpayment,  to  bind  the  in- 
dorsers.-"'     Cases  arise  where  the  drawer  of  a  bill  of  exchange 

place  of  payment,  a  demand  made  there  the   passage    of    the   house   into    the 

of  a  person  who  states  himself  to  be  street.     The  da-awee  had  removed  to 

the  maker  is  sufficient.  another   residence,   known   to   the   oc- 

12.  Stewart  v.  Elden,  2  Gaines  (N.  cupier  of  the  house,  but  not  to  the 
Y.),  121,  2  Am.  Dee.  222;  Draper  v.  lodger;  and  it  was  not  shown  that  he 
Clemens,  4  Mo.  52;  Stainback  v.  Bank  had  left  funds  for  payment.  It  was 
of  Virginia,  11  Gratt.   (Va.)   260.  held  that  the  presentment  was   suffi- 

13.  Neg.  Inst.  L.  (N.  Y.),  §  133.  cient  to  maintain  the  affirmative  of  an 
For  the  same  provision  in  the  statutes  issue  raised  on  the  due  presentment 
of  other  States    see  Appendix.  of  the  bill  in  an  action  against  an  in- 

14.  English  Bills  of  Exchange  Act,  dorser.  See  also  Boydell  v.  Harkness, 
1882,  §  45  (4).  3  C.  B.   (Eng.)   168;   Selby  v.  Eden,  3 

15.  Presentment  at  place  specified  Bing.  (Eng.)  611;  Fayle  v.  Bird,  6 
in  instrument. —  In  the  ease  of  Bux-  B.  &  C.  (Eng.)  531. 

ton  v.   Jones,   1   Man.   &  Gr.    (Eng.)  In  New  York  it  has  been  held  that 

83,  a  bill  of  exchange  was  presented  no  cause  of  action  arises  against  an 

for  payment  at  the  door  of  the  house  indorser  of  a  promissory  note,  payable 

where  the  drawee  was  described  as  liv-  on  demand  at  a  place  specified,  until 

ing,  to  a  lodger  who  was  coming  from  demand  is  made  in  compliance  with 
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designates  in  the  instrument  the  place  of  payment,  and  the  de- 
cisions are  that  in  such  a  case  both  the  drawer  and  the  indorser 
•will  be  discharged  unless  the  bill  be  there  presented  for  payment 
at  maturity;  but  the  same  decisions  hold  otherwise  as  to  the  maker 
of  a  note  and  the  acceptor  of  a  bill,  the  rule  being  that,  unless 
the  restrictive  words  "  only  and  not  elsewhere,"  or  words  of 
similar  import,  are  added,  no  presentment  there  at  maturity  or 
afterward  is  necessary  to  charge  such  a  party.^*     Where  an  in- 

the  terms  of  the  contract,  and  due  (U.S.)  171;  Sebree  v.  Dorr,  9  Wheal, 
notice  of  nonpayment;   a  demand  by    (U.  S.)  558. 

letter  is  insufficient.  Parker  v.  Stroud,       Alabama. —  Eason  v.  Isbell,  42  Ala. 
98  N.  Y.  379,  50  Am.  Eep.  685.     The   456;  Evans  v.  St.  John,  9  Port.  186; 
court  said:     "A  demand  of  payment  Roberts  v.  Mason,  1  Ala.  373. 
at  the  place  named  is  an  essential  part       Connecticut. —  Hartford     Bank     v. 
of  the  contract  so  far  as  the  indorser   Stedman,  3  Conn.  489. 
is  concerned,   and  no  right  of  action       California. —  Wild   v.    Van   Valken- 
accrues  to  the  holder  until  'after  de-  burgh,  7  Cat.  166. 
maad  has  been  made  in  strict  compli-       Delaware. —  Wilmington,  etc..  Bank 
ance  with  the  terms  of  the  contract  v.  Cooper,  1  Harr.  10. 
and  due  notice  given  of  the  default.'        Florida. —  Spann      v.      Baltzell,      1 
This  is  said  to  be  otherwise  as  to  the   Branch,  301,  46  Am.  Dee.  346. 
maker,  for  he  is  under  a  general  obli-       Indiana. — Hartwell    v.     Candler,    5 
gation   to  pay   the  debt,   and  even   a   Blackf.  215. 

tender  of  payment  by  him  does  not  Louisiana. —  Sanderson  v.  Oakey, 
discharge  his  obligation,  although  he  14  La.  373;  Moore  v.  Britton,  22  La. 
has  contracted  to  pay  the  money  at  a   Ann.  64. 

certain  time  and  place.    This  has  been       Maryland. — People's  Bank  v.  Brooke, 
held,  so  far  as  the  maker  is  concerned,   31  Md.  7,  1  Am.  Rep.  11. 
to  have  reference  only  to  the  mode  of       Massachusetts. —  Shaw  v.   Reed,  12 
performing     the     contract,     and     the   Pick.   132. 

neglect  of  the  holder  to  demand  pay-  Missouri. —  Townsend  v.  Heer  Dry- 
ment  at  the  time  and  place  does  not  Goods  Co.,  85  Mo.  526 ;  McKee  v.  Bos- 
discharge  the  debt  as  to  the  maker,  well,  33  Mo.  567;  Lawrence  v.  Dobyns, 
but  simply  subjects  the  holder  to  the   30  Mo.  196. 

hazard  of  being  defeated  as  to  costs.  New  Hampshire. —  Smith  v.  Little, 
upon  proof  by  the  maker  of  readiness   10  N.  H.  526. 

to  pay  at  the  time  and  place  men-  New  Jersey. —  Freeze  v.  Brownell, 
tioned."  See  also  Wolcott  v.  Van  35  N.  J.  L.  285,  10  Am.  Rep.  239. 
Santvoord,  17  Johns.  (N.  Y.)  248;  North  Carolina. —  Bank  of  the  State 
Woodworth  v.  Bank  of  America,  19  v.  Bank  of  Cape  Pear,  35  N.  C.  75; 
Johns.  (N.  Y.)  392;  Ferner  v.  Wil-  Smith  v.  McLean,  4  N.  C.  509,  7  Am. 
liams,  37  Barb.  (N.  Y.)   10.    If  a  note   Dee.  693. 

be  payable  at  a  particular  place  it  is        Ohio. —  Mt.    Vernon    Bridge    Co.    v. 
sufficient   presentment  if   the  note   is   Knox  Sav.  Bank,  46  Ohio  St.  224. 
there.     Meyer   v.   Hibscher,  47   N.  Y.        Rhode  Island. —  Barnes  v.  Vaughn, 
265;    Nichols   v.   Goldsmith,   7   Wend.   6  R.  I.  259. 

(N.  Y.)  160;  Woodin  v.  Foster,  16  Tennessee. —  Bynum  v.  Apperson,  9 
Barb.  (N.  Y.)  146.  And  where  a  bill  Heisk.  632;  Gardner  v.  Bank  of  Ten- 
is  payable  elsewhere  than  at  the  resi-  nessee,  1  Swan,  420;  Ocoee  Bank  v. 
dence  of  the  drawee,  a  presentment  Hughes,  2  Coldw.  52 ;  Apperson  v.  By- 
there  will  not  charge  the  drawer,  num,  5  Coldw.  341. 
Niagara  Dist.  Bank  v.  Tool  Mfg.  Co.,  Virginia. —  Watkins  v.  Crouch,  5 
31  Barb.   (N.  Y.)  403.  Leigh,  522. 

See  also  the  following  cases:  16.  Cox  v.  National  Bank,  100  U.  S. 

United  States. — Bank  of  U.  S.  v.  704,  712;  Foden  v.  Sharp,  4  Johns.  (N. 
Carneal,  2  Pet.  (U.  S.)  543,  7  L.  Ed.  Y.)  183:  Struthers  v.  Kendall,  41  Pa. 
513;  U.  S.  Bank  v.  Smith,  11  Wheat.   St.  214,  80  Am.  Dec.  610. 
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strument  is  made  payable  generally  in  a  city  or  town  witliout 
specifying  any  particular  place  therein  where  payment  is  to  be 
made,  it  will  be  sufficient  to  present  the  instrument  to  the  maker 
or  acceptor  at  his  place  of  business  or  residence,  if  he  have  any 
therein;  if  he  have  neither  place  of  business  nor  of  residence,  then 
if  the  holder  of  the  instrument  is  at  the  place  where  it  is  in  gen- 
eral made  payable,  on  the  day  of  payment,  with  the  instrument, 
ready  to  receive  payment,  it  is  sufficient  to  constitute  a  present- 
ment and  demand.^^  The  parties  to  a  note  may  agree  orally,  in 
such  a  case,  that  the  note  shall  be  payable  at  a  particular  place 
so  far  as  to  make  a  demand  of  payment  at  that  place  sufficient  to 
l)ind  the  indorser.-'* 

c.  Where  place  of  payment  is  not  specified,  but  address  of  per- 
son is  given. —  Where  the  address  of  the  drawee  of  a  bill  is  given 
in  a  bill,  or  that  of  the  maker  is  added  as  a  memorandum  under 
his  name,  in  the  absence  of  a  specified  place  of  payment,  the  bill 
or  note  should  be  presented  at  such  address.  This  is  the  rule  of 
the  statute,  and  is  also  that  generally  established  in  commercial 
law.^®  And  where  a  holder  of  a  note  before  transferring  it  adds 
to  the  name  of  the  maker  a  memorandum  of  his  address  without 
the  maker's  knowledge,  he  will  be  bound  upon  his  indorsement 
by  a  demand  made  by  a  subsequent  holder  at  the  address  so 
given.*" 

17.  Meyer  v.  Hibsher,  47  N.  Y.  265.  18.  Meyer    v.    Hibsher,    47    N.    Y. 

See  also  Woodworth  v.  Bank  of  Amer-  265. 

ica,  19  Johns.  (N.  Y.)  391;  King  v.  19.  Presentment  at  address  of 
Holmes,  11  Pa.  St.  456;  Maiden  Bank  drawee  or  maker. —  In  the  case  of 
V.  Baldwin,  13  Gray  (Mass.),  154.  Hine  v.  Alley,  1  N.  &  M.  (Eng.)  433, 
And  see  Wood  v.  Eosendale^  18  Ohio  a  holder  of  a  bill  carried  it,  when  due, 
Cir.  Ct.  247,  where  a  note  due  four  to  the  residence  of  the  acceptor  as 
years  from  date  at  "  Fostoria,  Ohio,"  stated  in  the  bill,  found  the  house 
and  the  maker  prior  to  the  maturity  closed,  and  inquired  for  the  ac- 
of  the  note  had  moved  from  such  place,  ceptor  in  the  neighborhood,  but  could 
it  was  held  that  the  payee,  who  after-  not  hear  of  him ;  held  that  the  bill  was 
ward  became  an  indorser,  must  have  dishonored.  But  in  an  early  English 
contemplated  a,  possible  change  of  resi-  case  of  Saunderson  v.  Judge,  2  H.  Bl. 
•dence  by  the  maker  and  to  have  as-  509,  where  the  place  of  payment  was 
sumed  to  be  governed,  in  making  mentioned  in  a  memorandum  beneath 
presentment,  by  the  exercise  of  such  the  maker's  name,  it  was  held 
diligence  as  change  of  residence  alid  that  the  memorandum  was  di- 
cireumstances  might  require.  rectory  only,  and  that  present- 
Where  a  bill  of  exchange  is  directed  meit  at  the  place  n'amed  was  not 
to  the  drawee  in  a  city  generally,  it  neeessiary,  althoug^h  it  is  assumed  that 
can  be  made  payable  by  the  drawee  by  a  presentment  at  such,  place  would 
his   acceptance  at  a   particular   place  bind  an  indorser. 

in    such    city.      Troy    City    Bank    v.  20.  Farnsworth  v.  Mullen,  164  Mass, 

Lauman,  19  N.  Y.  477,  481.  112,  41  N.  E.  131. 
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d.  Where  place  of  payment  or  address  is  not  specified. —  By  the 
terms  of  the  statute  and  also  under  the  general  rule,  where  no 
place  of  payment  is  specified,  and  no  address  is  given,  presentment 
may  be  properly  made  at  the  usual  place  of  business  or  residence 
of  the  person  primarily  liable  on  the  instrument.^'  Where  the 
maker  of  a  note  has  no  place  of  business,  presentment  should  be 
made  at  his  residence;''^  and  in  such  case  a  demand  at  such  resi- 
dence is  sufiicient,  although  the  maker  is  not  at  home.^^  If  the 
principal  debtor  has  a  place  of  business,  and  presentment  is  made 
at  his  residence  and  he  is  not  at  home,  the  instrument  should  also 
be  presented  at  such  place  of  business  if  known  to  the  holder,^ 
although,  under  the  statute,  this  would  seem  unnecessary  to  bind 
the  indorser.  The  character  of  the  office  is  immaterial  if  it  ap- 
pears that  the  principal  debtor  customarily  transacts  his  business 
there,  and  that  it  is  his  principal  place  of  business.^  It  has  been 
held  that  where  the  maker  of  a  note  has  changed  his  residence, 
the  holder,  after  making  diligent  inquiry  to  ascertain  his  new 
residence,  and  being  unable  to  ascertain  it,  may  present  the  note 
at  his  former  residence.^*  But  the  abandonment  of  his  place 
of  business  by  a  maker  of  a  note  prior  to  its  maturity  will  not 
permit  of  a  proper  presentment  and  demand  at  the  place  aban- 
doned, where  it  appears  that  he  has  a  residence  in  the  place  which 
is  known,  or  which  could,  with  reasonable  diligence,  have  been 
ascertained.^^  It  has  been  held  that  the  maker's  removal  from 
the  State  before  maturity,  and  his  continued  residence  vdthout 

21.  Levy  v.  Drew,  14  Ark.  334 ;  made  at  an  oflace  -where  the  maker  re- 
Bank  of  Red  Oak  v.  Orvis,  42  Iowa,  ceived  business  calls,  and  directed' 
691;  Jarvis  v.  Gamett,  39  Mo.  268;  them  to  be  made  (he  having  no  other 
West  V.  Brown,  6  Ohio  St.  542;  Kirk-  place  of  business  in  the  city),  is  suffi- 
patrick  v.  McCuUough,  3  Humph,  cient,  although  the  same  office  was  the 
(Tenn.)  171,  39  Am.  Dec.  158;  Ap-  place  of  business  of  other  persons.  See 
person  v.  Bynum,  5  Coldw.  (Tenn.)  also  Bateson  v.  Clark,  37  Mo.  31;  Sus- 
341 ;  Wallace  v.  Crilley,  46  Wis.  577,  sex  Bank  v.  Baldwin,  17  N.  J.  L.  487 ; 
1  N.  W.  301.  Winans  v.  Davis,  18  N.  J.  L.  276. 

23.  Bank  of  Red  Oak  v.  Orvis,  42  26.  Central  Bank  v.  Allen,  16  Me. 

Iowa,  691;  Jarvis  v.  Garnett,  39  Mo.  41.      If    the    maker    before    maturity 

268;   Apperson    v.   B^num,   5    Coldw.  changes  his  residence  to  another  place 

(Tenn.)  341.  within   the     State,   demand   must    be 

23.  Bank  of  Red  Oak  v.  Orvis,  42  made  either  at  his  new  domicile,  or 
Iowa,  691.  personally,    to    charge    the    indorser. 

24.  Kirkpatrick  v.  McCullough,  3  Bigelow  v.  Kellar,  6  La.  Ann.  59,  54 
Humph.  (Tenn.)  171,  39  Am.  Dec.  158.  Am.  Dec.  555. 

But  see  Fields  v.   Mallett,   10   N.    C.  27.  Reinke  v.  Wright,  93  Wis.  368, 

465.  67     N.   W.   737;    Talbot    v.   National 

25.  In  the  case  of  West  v.  Brown,  Bank,  129  Mass.  67,  37  Am.  Rep.  302; 
6  Ohio  St.  542,  it  was  held  that  de-  Trease  v.  Haggin,  107  Iowa,  458,  78. 
mand  of  payment  of  a  promissory  note,  N.  W.  58. 
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the  State  -until  after  the  maturity  oi  the  note,  dispenses  with  the 
necessity  of  presentment  in  order  to  charge  the  indorser.^  The 
rule  in  other  States  is  to  the  effect  that  where  a  maker  removes 
permanently  from  the  State  prior  to  the  maturity  of  the  note, 
the  holder  is  bound  to  demand  payment  at  the  maker's  last  place 
of  residence  or  business  within  the  State,  if  he  can  find  it  by  the 
use  of  due  diligence.^®  The  statute  provides  that  in  any  other 
case,  that  is,  where  no  place  is  specified,  no  address  of  the  prin- 
cipal debtor  is  given,  and  such  debtor  has  no  present  place  of 
business  or  residence,  the  presentment  may  be  made  upon  him 
wherever  he  can  be  found,  or  at  his  last  known  place  of 
business  or  residence.^"  This  evidently  disposes  of  any  question 
which  may  arise  as  to  the  sufficiency  of  presentment  to  bind  the 
indorser,  where  made  at  the  last  known  place  of  business  or 
residence  of  a  maker  or  acceptor  who  has  departed  from  the 
State,  but  does  not  apparently  affect  the  question  of  whether 
presentment  and  demand  are  entirely  excused. 

§  94.  Instrument  must  be  exhibited. 

The  Negotiable  Instruments  Law  contains  the  following  pro- 
vision: "  The  instrument  must  be  exhibited  to  the  person  from 
"whom  payment  is  demanded,  and  when  it  is  paid  must  be  de- 
"  livered  up  to  the  party  paying  it."  ^^  This  section  of  the  statute 
is  evidently  declaratory  of  the  common-law  rule.  A  present- 
ment and  demand  of  payment  must  be  made  of  the  acceptor  per- 
sonally, and  no  such  presentment  can  be  made  unless  the  person 
presenting  it  has  the  bill  or  note  iu  his  possession  at  the  time.^^ 
The  reason  for  the  rule  that  a  personal  presentment  of  the  in- 

28.  Foster  v.  Julien,  24  N.  Y.  28,  whether,  under  such  circumstances, 
80  Am.  Dec.  320;  Taylor  v.  Snyder,  presentment  and  demand  are  Hot  en- 
3  Den.  (N.  Y.)  145;  Magruder  v.  tirely  excused,  seems  not  altogether 
Bank   of   Washington,   9   Wheat.    (U.   free  from  doubt." 

S.)  598,  6L.  Ed.  170;  Gistv.  Lybrand,  30.  Neg.   Inst.   L.    (N.   Y.),    §    133 

3  Ohio,  307,  17  Am.  Dec.  595.  (4). 

29.  Wheeler  v.  Field,  6  Mete.  31.  Neg.  Inst.  L.  (N.  Y.),  §  134. 
(Mass.)  290.  In  the  case  of  Herrick  For  the  same  section  in  statutes  of 
V.  Baldwin,  17  Minn.  209,  10  Am.  Rep.  other  States  see  Appendix. 

161,  the  court  said:     "The  rule  ap-       33.  Musson  v.  Lake,  4  How.  (U.S.) 

pears  to  be,  that  when  a  note  is  made  262;    Nailor    v.    Bowie,    3    Md.    251; 

by  a  resident  of  a  State,  who  before  its  Arnold  v.   Dresser,  8   Allen    ( Mass. ) , 

maturity  removes  from  such  State  and  435 ;  Fall  Eiver  Union  Bank  v.  Wil- 

takes  up  a  permanent  residence  else-  lard,  5  Mete.    (Mass.)    216;    Shaw  v. 

where,  it  is  sufficient  to  present  the  Reed,  12  Pick.  (Mass.)  132;  Etheridge 

note  for  payment  at  the  maker's  last  v.  Ladd,  44  Barb.    (N.  Y.)    69;  Ver- 

place  of  residence  in  the  State  from  geunes  Bank  v.  Cameron,  7  Barb.   (N. 

■which   he   has   so   removed.     Though  Y.)  143. 
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Btrument  should  be  made  to  the  party  liable  to  pay  it,  is  that  he 
may  judge  of  the  genuineness  of  the  instrument  and  of  the  right 
of  the  holder  to  receive  the  contents,  and  that  upon  paying  the 
amount  he  may  obtain  immediate  possession  of  the  instrument.'^ 
While  the  maker  of  a  note  is  entitled,  upon  demand  for  payment, 
to  have  the  note  exhibited  to  him,  yet  if  he  does  not  ask  to  see 
the  note  and  refuses  to  pay  it  on  other  grounds,  this  is  a  suffi- 
cient presentment  to  bind  the  indorser.'*  It  is  assumed  that  the 
statute  has  not  affected  the  application  of  this  rule.  It  is  prob- 
able that  the  exhibition  of  the  instrument  may  be  waived,  and 
if  the  maker  of  a  note  or  the  acceptor  of  a  bill  refuses  to  pay  it 
upon  other  grounds,  then  the  failure  to  duly  present  it  will,  even 
under  the  statute,  constitute  a  sufficient  waiver,  and  the  indorser 
will  be  bound  thereby.  None  of  the  cases,  however,  go  to  the 
extent  of  holding  that  a  presentment  would  be  deemed  sufficient, 
although  the  person  making  it  did  not  have  the  instrument  in  his 
possession.  If  the  instrument  has  been  lost  or  destroyed,  a  pre- 
sentment of  a  copy  with  an  offer  of  indemnity  for  the  protection 
of  the  maker  or  acceptor  will  be  sufficient.^' 

33.  Musson  v.  Lake,  4  How.  (U.  S.)  well  understood  of  what  note  payment 
262,  274.  The  court  in  this  case  also  was  demanded.  He  was  there  to  de- 
said  :  "  And  the  acceptor  has  »  right  mand  payment  of  the  note  in  suit,  and 
to  see  that  the  person  demanding  pay-  plainly  manifested  his  purpose,  and 
ment  has  a  right  to  receive  it  before  he  the  person  of  whom  payment  was  asked 
is  bound  to  answer  whether  he  will  understood  what  he  desired.  This  was 
pay  it  or  not,  for  notwithstanding  his  sufficient.  Such  demand,  refusal,  or 
acceptance  it  may  have  passed  into  omission  to  pay,  with  immediate  per- 
other  hands  before  its  maturity.  And  gonal  notice  thereof  to  the  indorser, 
he,  as  well  as  the  drawee,  has  a  right  fixed  and  determined  his  liability,  and 
to  the  possession  of  the  bill  upon  pay-  he  was  thus  bound  to  its  absolute  pay- 
ing it,  to  be  used  as  a  voucher  in  the  ment  without  a  repetition  of  those  for- 
settlement  of  accounts  with  the  malities."  In  the  case  of  Waring  v. 
drawer."  See  also  Vergennes  Bank  v.  Betts,  90  Va.  46,  17  S.  E.  739,  44  Am. 
Cameron,  7  Barb.   (N.  \.)    143.  gt.  Rep.  890,  it  was  held  that  if,  on 

34.  Instrument  not  exhibited  but  demand  for  payment  of  a  note,  an 
payment  refused  on  other  grounds,  exhibition  of  the  instrument  is  not 
Legg  V.  Vinal,  165  Mass.  555,  43  N.  E.  asked  for,  and  the  party  on  whom  the 
518.  See  also  King  v.  Crowell,  61  Me.  demand  is  made  declines  to  pay  on 
244;  Lockwood  v.  Crawford,  18  Conn,  other  grounds,  a  formal,  actual  pre- 
361;  Porter  v.  Thom,  167  K.  Y.  sentment  of  the  instrument  is  waived. 
584,  60  N.  E.  1119.  In  the  case  of  And  in  the  case  of  Gilbert  v.  Dennis, 
Etheridge  v.  Ladd,  44  Barb.  (N.  Y.)  3  Mete.  (Mass.)  495,  38  Am.  Dec.  329, 
«9,  72,  the  court  said:  "The  holder  it  was  held  sufficient  to  constitute  a 
may  demand  at  the  proper  place  —  the  demand  and  refusal  to  pay  a  note,  that 
place  of  pajrment  named  in  the  notice  the  maker,  on  the  day  it  becomes  due, 
—  of  the  person  who  then  had  charge  calls  on  the  holder  at  his  store,  where 
of  the  store,  being  the  only  person  in  the  note  is,  and  informs  him  that  he 
charge.  He  had  the  note  with  him,  and  cannot  pay  it  and  desires  him  to  give 
although  he  did  not  exhibit  it,  yet  he  notice  to  the  indorser,  though  the  note 
BO  described  it  as  to  leave  no  doubt  but  itself  is  not  produced. 

that  the  maker,  if  present,  would  have       35.  Hinsdale  v.  Miles,  5  Conn.  331. 
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§  95.  Presentment  where  Instrument  is  payable  at  a  bank. 

a.  Statutory  provision. — ■  The  Negotiable  Instruments  Law  pro- 
vides: "  Where  the  instrument  is  payable  at  a  bank,  present- 
"  ment  must  be  made  during  banking  hours,  unless  the  person 
■"  to  make  payment  has  no  funds  there  to  meet  it  at  any  time 
"  during  the  day,  in  which  case  presentment  at  any  hour  before 
"  the  bank  is  closed  on  that  day  is  sufficient."  ** 

b.  Presentment  at  hank  generally. —  As  has  already  been  said, 
where  an  instrument  specifies  the  place  of  payment  such  place  is 
a  proper  place  for  presentment.*^  Where,  therefore,  an  instru- 
ment is  made  payable  at  a  specified  bank,  presentment  must  be 
there  made  to  charge  the  indorser,  unless  an  excuse  exists  for 
not  doing  so.**  If  a  note  is  payable  at  a  certain  bank  it  is  suffi- 
cient to  charge  the  indorser  if  the  note  is  there  at  maturity,  to 
be  delivered  if  paid,  and  a  special  demand  of  payment  is  unnec- 
essary.** If  an  instrument  is  made  payable  at  any  bank  in  a 
certain  city  it  is  sufficient  demand  on  the  maker  to  charge  the 
indorser  if  the  instrument  is  presented  for  payment  at  any  bank 
within  such  city,  and  it  is  unnecessary  to  notify  the  maker  at 
which  bank  presentment  is  to  be  made.***     A  presentment  for 

In  the  case  of  Arnold  v.  Dresser,  8  (U.  S.)  69,  12  L.  Ed.  54;  Bank  of  the 
Allen  (Mass.),  435,  the  court  said:  Metropolis  v.  Brent,  Fed.  Cas.  No. 
"  But  no  valid  presentment  and  de-  900,  affd.  in  1  Pet.  (U.  S.)  84,  7  L.  Ed. 
mand  can  be  made  by  any  person  with-  65;  North  Bank  v.  Abbott,  13  Pick, 
out  having  the  note  in  hia  possession  (Mass.)  465,  25  Am.  Dec.  334;  Wood- 
at  the  time,  so  that  the  maker  may  bridge  v.  Brigham,  13  Mass.  556;  Berk- 
receive  it  in  ease  he  pays  the  amount  shire  Bank  v.  Jones,  6  Mass.  524,  4 
due,  unless  special  circumstances,  such  Am.  Dec.  175;  Ogden  v.  Dobbin,  2 
as  the  loss  of  the  note  or  its  destruc-  Hall  (U.  S.  Sup.),  112;  Remington  v. 
tion,  are  shown  to  excuse  its  absence."  Harrington,  8  Ohio,  507.  In  the  ease 
In  the  ease  of  Garthwaite  v.  Bank  of  of  Chicopee  Bank  v.  Phil.  Bank,  8 
Tulare,  134  Gal.  237,  66  Pac.  326,  a  Wall.  (U.  S.)  641,  19  L.  Ed.  422,  a 
cheek  was  paid  by  the  drawee  on  a  bill  payable  at  a  bank  was  sent  to  the 
forged  indorsement,  and  it  was  held  bank  in  a  letter,  and  the  postman  laid 
that  a  subsequent  verbal  demand  of  it  upon  the  cashier's  desk,  but  it 
payment  by  the  payee  was  good  with-  slipped  through  a  crack  and  was  not 
out  a  physical  presentation  of  the  discovered  until  after  the  date  of  its 
cheek;  the  possession  of  the  check  by  maturity.  It  was  held  that  the  fact 
the  drawee  being  sufBcient.  that  the  bill  was  thus  really  in  the 

36.  Neg.  Inst.  L.  (N.  Y.),  §  135.  bank  is  not  sufficient  to  constitute 
For   the   same   section  in  statutes   of  a  valid  presentment. 

other  States  see  Appendix.  40.  Boit  v.  Corr,  54  Ala.  112;  Allen 

37.  See  §  93   (6),  ante,  p.  453.  v.    Avery,    47    Me.    287;     Langley    v. 

38.  People's  Bank  v.  Keech,  26  Md.  Palmer,  30  Me.  467,  50  Am.  Dec.  634; 
521,  90  Am.  Dec.  118;  Shaw  v.  Reed,  Way  v.  Butterworth,  108  Mass.  509; 
12  Pick.  (Mass.)  132;  Arnold  v.  Dres-  Hampden  Fire  Ins.  Co.  v.  Davis,  13 
ser,  8  Allen  (Mass.),  435;  Apperson  v.  Gray  (Mass.),  156;  Walden  Bank  v. 
Bynum,  5  Coldw.    (Tenn.)   341.  Baldwin,  13  Gray  (Mass.),  154,  74  Am. 

39.  When  note  is  at  bank  where  pay-  Dec.  627;  North  Bank  v.  Abbott,  13 
able. —  Hildebum  v.   Turner,  5   How.  Pick.  (Mass.)  465,  25  Am.  Dee.  334. 
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payment  to  the  cashier  of  a  bank  outside  of  the  office  or  the 
place  of  business  of  the  bank  is  insufficient  to  bind  the  indorser^ 
where  by  the  terms  of  the  instrument  it  is  made  payable  at  the 
fcank.*^  If  prior  to  the  maturity  of  the  instrument  the  bank 
where  it  is  made  payable  has  ceased  to  transact  business,  and 
another  bank  is  doing  business  at  the  same  place,  a  presentment 
at  such  place  will  be  sufficient.*^ 

c.  Presentment  during  business  hours. —  The  above  section  of 
the  statute  requires  a  presentment  to  be  made  of  an  instrument 
payable  at  a  bank  during  the  regularly  established  banking  hours 
of  such  bank.  This  applies  generally  where  it  is  shown  that  the 
person  liable  upon  the  instrument  has  funds  at  the  bank  sufficient 
to  meet  the  payment  of  the  note.  The  maker  of  a  note  or  the 
acceptor  of  a  bill  has  until  the  close  of  the  banking  hours  of  the 
day  of  the  maturity  of  the  instrument  to  deposit  the  money  for 
the  payTnent  thereof;**  the  instrument  must,  therefore,  remain 
at  the  bank  until  the  close  of  banking  hours.**  It  has  been  held 
that  the  rule  that  when  a  note  or  bill  is  payable  at  a  bank  or  at  a 
banker's,  it  must  be  presented  within  business  hours,  is  subject 
to  the  qualification  that  if  presented  after  that  time,  while  any 
of  the  officers  are  present  to  give  an  answer  at  the  time  of  the 
demand,  it  will  be  sufficient  ;**  but  under  the  statute  and  in  ac- 

Presentment  at  trust  company. —  ion  that  the  presentment  at  the  office 
Nash  V.  Brown,  165  Mass.  384,  43  of  the  trust  company  is  not  sufficient 
N.  E.  180,  was  where  an  action  was  to  charge  an  indorser  on  the  note." 
brought  upon  a  promissory  note  made  41.  Peabody  Ins.  Co.  v.  Wilson,  29 
"  payable  at  any  bank  in  Boston."  The  W.  Va.  528,  2  S.  E.  888. 
note  was  presented  for  payment  at  the  42.  Roberts  v.  Mason,  1  Ala.  373 ; 
office  of  the  Massachusetts  Loan  and  Central  Bank  v.  Allen,  16  Me.  41.  In 
Trust  Company  in  Boston,  and  was  the  case  of  Waring  v.  Betts,  90  Va.  46, 
duly  protested  by  a  notary  public  for  17  S.  E.  739;  44  Am.  St.  Rep.  890,  it 
nonpayment.  The  question  was  is  held  that  although  a  note  is  made 
whether  such  a  trust  company  was  a  payable  at  a  bank,  presentment  and 
bank,  as  that  word  was  used  in  the  demand  for  payment  at  the  bank 
note.  The  court  said :  "  We  assume  within  banking  hours  is  excuse  if  the 
that  the  trust  company  has  the  power  bank  had  ceased  to  exist,  and  in  such 
to  discount  commercial  paper,  and  to  case  presentment  to  and  demand  on 
perform  many  other  acts  which  banks  the  indorser  of  such  note  and  manager 
of  issue  and  deposit  usually  perform,  of  the  defunct  bank,  made  at  his  resi- 
But  our  statutes  make  a  distinction  dence  at  5 :  30  in  the  afternoon  is  suffi- 
between  trust  companies  organized  un-  cient  to  charge  him. 
der  our  laws,  and  banks,  and  we  are  43.  Church  v.  Clark,  21  Pick, 
not  aware  that  such  trust  companies  (Mass.)  310;  Harrison  v.  Crowder,  14 
are  commonly  called  banks,  or  that  Miss.  464,  14  Am.  Dee.  290. 
there  is  any  well-established  custom  44.  Planters'  Bank  v.  Marlcham,  S 
to  present  promissory  notes  and  bills  Miss.  397,  37  Am.  Dec.  162.  But  see 
of  exchange  payable  at  a  bank  to  such  Thorpe  v.  Peck,  28  Vt.  127. 
trust  companies  for  payment.  The  45.  1  Parsons  on  Notes  and  Bills, 
present  act  discloses  no  evidence  of  pp.  418,  419;  R«ed  v.  Wilson,  1  N.  J. 
any  such  custom.    We  are  of  the  opin-   L.  29. 
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<!ordance  with  the  weight  of  authority,  presentment  must  be  made 
during  banking  hours,  unless  the  person  required  to  pay  the  in- 
strument has  no  funds  at  the  bank  to  meet  it,  at  any  time  during 
the  day.  Where  such  person  is  without  funds  at  the  bank,  the 
presentment  will  be  sufficient  to  bind  the  indorser,  if  it  be  made 
at  any  time  before  the  bank  is  actually  closed  and  while  some 
person  having  authority  is  at  the  bank  upon  whom  the  presentment 
can  be  made.** 

'§  96.  Presentment  where  principal  debtor  is  dead. 

The  Negotiable  Instruments  Law  provides:  "  Where  the  per- 
^'  son  primarily  liable  on  the  instrument  is  dead,  and  no  place  of 
"  payment  is  specified,  presentment  for  payment  must  be  made 
"  to  his  personal  representative,  if  such  there  be,  and  if,  with 
"  the  exercise  of  reasonable  diligence,  he  can  be  found."  *''  The 
rule  of  the  statute  is  supported  by  the  authorities.  It  has  been 
declared  that  when  the  maker  of  a  note  dies,  before  it  becomes 
payable,  the  holder  should  make  inquiry  of  his  personal  repre- 
sentative, if  there  be  one,  to  present  the  note  on  its  maturity  to 
him  for  payment.**  The  presentment  to  the  personal  repre- 
sentative of  the  deceased  must  be  made  notwithstanding  the 
fact  that  the  indorser  and  the  personal  representative  are  one 
and  the  same  person.**  If  there  be  no  personal  representative, 
demand  for  payment  should  be  made  at  the  former  dwelling- 
house  or  place  of  business  of  the  deceased.™ 

§  97.  Presentment  to  persons  liable  as  partners. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Where  the  persons  primarily  liable  on  the  instru- 
*'  ment  are  liable  as  partners,  and  no  place  of  payment  is  speci- 

46.  Allen  v.  Avery,  47  Me.  287;  48.  Gower  v.  Moore,  25  Me.  16.  In 
Shepherd     v.     Chamberlain,     8     Gray   this  case  it  is  also  held  that  the  knowl- 

( Mass.),  225;  Cohea  v.  Hunt,  10  Miss,  edge   of   the    indorser   that   the    note 

227,  41  Am.  Dec.  589 ;  Oothout  v.  Bal-  would  not  be  paid  on  presentment,  that 

lard,  41   Barb.    (N.  Y.)    33.     A  note  the  maker  had  died,  and  his  estate  was 

was  made  payable  at  a  bank  and  was  insolvent,  would  not  relieve  the  holder 

presented  fifteen  minutes  after  bank-  from  his  obligation  to  make  the  pre- 

ing  hours  in  the  usual  course  of  busi-  sentment  and  give  due  notice  of  its  dis- 

ness;  it  was  held  a  sufficient  present-  honor. 

ment.     Bank   of   Utica  v.    Smith,    18  49.  Magruder    v.    Union     Bank,     3 

Johns.   (N.  Y.)  230.  Pet.  (U.  S.)  87. 

47.  Neg.  Inst.  L.  (N.  Y.),  50.  Washington  Bank  v.  Reynolds, 
§  136.  For  the  same  section  fn  Fed.  Cas.  No.  954,  2  Cranch  (U.  S.), 
statutes  of  other  States  see  Ap-  289;  Hoff  v.  Hatch,  2  Disney  (Ohio), 
pendix.  63. 
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"  fied,  presentment  for  payment  may  be  made  to  any  one  of  them, 
"  even  though  there  has  been  a  dissolution  of  the  firm."  ®^  The 
rule  as  declared  in  the  statute  is  that  which  obtains  at  common 
law  and  is  in  conformity  with  the  further  rule  that  presentment 
for  payment,  to  be  sufficient,  must  be  made  to  the  person  liable 
on  the  instrument."^ 

b.  General  rule. —  Where  a  partnership  is  the  maker  of  a  note 
or  the  acceptor  of  a  bill  of  exchange,  a  presentment  of  payment  to 
one  member  of  the  partnership  is  sufficient  to  charge  the  in- 
dorser.°*  The  rule  as  to  negotiable  instruments  executed  by 
partners  is  different  from  that  in  a  case  where  several  persons 
who  are  not  partners  are  primarily  liable  on  such  instruments, 
as  wiU  appear  in  the  next  section.  The  general  rule  is  that 
where  the  acceptance  of  a  bill  of  exchange  is  by  partners,  then  the 
presentment  for  payment  should  be  made  at  their  place  of  busi- 
ness, or  at  the  dwelling-house  of  either  of  them.®*  The  rule 
applies  where  the  partnership  is  dissolved.  The  reason  for  this 
exists  in  the  fact  that  after  the  dissolution  of  a  partnership  there 
continues  that  common  interest  in  past  transactions,  so  that  a 
joint  power  and  authority  in  relation  thereto  continues,  and 
while,  after  dissolution,  no  member  of  the  late  firm  can  by  his 
act  create  a  new  liability  against  his  former  copartners  or  bind 
them  to  an  alleged  liability,  or  revive  an  extinguished  one,  yet 
he  may  do  some  acts  which  shall  affect  and  be  binding  upon  them, 
when  such  acts  are  confined  to  matters  iu  which  they  all  still 
have  a  common  interest  and  are  under  a  common  liability."* 

51.  Neg.  Inst.  L.  (N.  Y.),  §  137.  signature  to  a  promissory  note  pur- 
For  the  same  section  in  statutes  of  port  to  constitute  a  partnership  firm, 
other  States  see  Appendix.  ,       is  sufficient  to  charge  the  indorser,  al- 

52.  Neg.  Inst.  L.  (N.  Y.),  §  132  though  such  person  and  her  presump- 
(4).  tive  partner  are  married  women.     See 

53.  Presentment  to  member  of  firm,  also  Fourth  Nat.  Bank  v.  Heuschen, 
—  In  the  case  at  Gates  v.  Beecher,  52  Mo.  207;  Hunter  v.  Hempstead,  1 
60  N.  Y.  518,  19  Am.  Rep.  207,  the  Mo.  67,  13  Am.  Dec.  468;  Shed  v. 
court  said:  "No  place  of  payment  Brett,  1  Pick.  (Mass.)  401,  11  Am. 
■was  named  in  the  note.  In  such  case,  Dec.  209;  Crowley  v.  Barry,  4  Gill 
demand  of  payment  at  the  usual  place  (Md.),  194;  Mount  Pleasant  Branch 
of  business  of  the  maker,  though  he  of  State  Bank  v.  McLeran,  26  Iowa, 
be  absent,  is  sufficient;  or  at  his  resi-   306. 

denoe ;  or  to  him  in  person.  And  where  54.  Otsego  County  Bank  v.  Warren, 
such  a  note  is  made  by  a  part-  18  Barb.  (N.  Y.)  290. 
nership,  a  demand  of  one  of  the  55.  Gates  v.  Beecher,  60  N.  Y.  518, 
members  in  person,  or  a  demand  19  Am.  Rep.  207.  See  also  Brown  v. 
at  the  usual  place  of  business  of  the  Turner,  15  Ala.  832;  Barry  v.  Crow- 
partnership,  is  sufficient."  And  in  the  ley,  4  Gill  (Md. ),  194;  Greatrake  v. 
case  of  Erwin  v.  Downs,  15  N.  Y.  Brown,  Fed.  Cas.  No.  5,743,  2  Cranch 
375,  it  was  held  that  presentment  (U.  S.),  541. 
to  one   of   two   persons,   who  by  the  Ih  the  case  of  Fourth  Nat.  Bank  t. 
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Where  one  member  of  a  partnership  dies  prior  to  the  time  of 
payment  of  a  bill  or  note,  presentment  for  payment  to  the  sur- 
viving partner  is  sufficient."* 

§  98.  Presentment  to  joint  debtors. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Where  there  are  several  persons,  not  partners, 
"primarily  liable  on  the  instrument,  and  no  place  of  payment 
"  is  specified,  presentment  must  be  made  to  them  all."  "^  This 
is  the  general  rule,  although  there  have  been  cases  to  the  effect 
that  to  charge  an  indorser  of  the  note  of  joint  makers,  who  are 
not  partners,  demand  made  on  one  of  them  would  be  sufficient.''* 
There  is,  however,  no  doubt  but  that  the  weight  of  authority 
supports  the  rule  as  declared  in  the  statute."* 


Heuschen,  52  Mo.  207,  it  was  held  that 
a  partnership,  though  dissolved,  is 
still  in  existence  so  far  as  the  ques- 
tion of  demand  and  protest  of  their 
negotiable  paper  and  notice  thereof  is 
concerned;  and  a  demand  made  on  one 
of  the  partners,  or  made  at  a  place 
which  one  of  the  partners  said  was 
their  place  of  business,  is  good. 

56.  Cayuga  County  Bank  v.  Hunt, 
2  Hill   (N.  Y.),  635. 

57.  Neg.  Inst.  L.  (N.  Y.),  §  138. 
For  the  same  section  in  statutes  of 
other  States  see  Appendix. 

58.  Harris  v.  ,  Clark,  10  Ohio,  5. 
This  ease  was  limited  to  a  certain  ex- 
tent by  the  ease  of  Greenough  v. 
Smead,  3  Ohio  St.  415,  422.  In  the 
case  of  Shed  v.  Brett,  1  Pick. 
(Mass.)  401,  11  Am.  Dee.  209,  it 
appeared  that  a  demand  was  made 
upon  one  of  the  several  makers  of 
a  negotiable  promissory  note.  This 
was  held  sufficient,  but  the  ques- 
tion as  to  the  sufficiency  of  the 
presentment  upon  one  of  the  makers 
was  not  considered.  The  question 
arose  as  to  the  authority  of  the  person 
making  the  demand.  It  would  seem, 
therefore,  that  the  statement  of  the 
court  as  to  the  presentment  upon  one 
of  the  several  makers  was  outside  of 
the  case. 

59.  Tayloe  v.  Davidson,  Fed.  Cas. 
No.  13,769,  2  Cranch  (U.  S.),  434; 
Bank  of  Red  Oak  v.  Orvis,  40  Iowa, 
332 ;  Blake  v.  McMillen,  22  Iowa,  358 ; 
Union  Bank  v.  Willia,  8  Mete.  (Mass.) 
604,  41  Am.  Dec.  541 ;  Arnold  v.  Dres- 


ser, 8  Allen  (Mass.),  435;  Britt  v. 
Lewson,  15  Hun  (N.  Y.),  123;  Shutts 
v.  Fingar,  100  N.  Y.  539;  Benedict  v. 
Shomieg,  13  Wash.  476,  43  Pac.  374. 

In  the  ease  of  McClellan  v.  Bishop, 
42  Ohio  St.  113,  it  appeared  that  a 
husband  and  wife  had  executed  their 
joint  note,  but  before  maturity  the 
husband  had  deserted  the  wife  and  his 
whereabouts  could  not  be  ascertained. 
It  was  held  that  a  demand  on  the  wife 
was  sufficient  to  charge  an  indorser. 

Distinction  between  partnership  and: 
joint  makers. —  In  the  case  of  Gates  v. 
Beeeher,  60  N.  Y.  518,  19  Am.  Rep. 
207,  Judge  Folger  said :  "  It  is  seen, 
therefore,  that  there  is  a  distinction 
between  the  ease  of  a  note  of  joint 
makers  who  are  not  partners,  and  a 
note  of  persons  who  are  still  partners 
at  the  maturity  of  the  note.  That  diS' 
tinction  rests  upon  the  fact  that  part- 
ners are  but  one  person  in  legal  con- 
templation; that  each  partner,  acting 
in  such  capacity,  is  not  only  capable  of 
performing  what  all  can  do,  and  of 
receiving  and  paying  out  that  which 
belongs  to  all,  but  by  such  acts  neces- 
sarily binds  them  all ;  that,  as  incident 
to  such  joint  relations,  all  of  the  part- 
ners are  aflfected  by  the  knowledge  of 
one.  These  things  do  not  pertain  to 
the  relation  of  joint  makers  who  are 
not  partners.  Hence,  while  a  demand 
of  one  partner  is  equivalent  to  a  de- 
mand of  all,  a  demand  of  one  of  joint 
makers  not  partners  is  not.  And  so  a 
demand  upon  one  partner  is  sufficient, 
because  he  represents  the  firm,  and  a 
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%  99-  When  presentment  not  required  to  charge  drawer  or  indorser. 

a.  When  not  required  to  charge  drawer;  statutory  provision. — 
The  Negotiable  Instruments  Law  provides  that:  "Presentment 
"  for  payment  is  not  required  in  order  to  charge  the  drawer 
"  where  he  has  no  right  to  expect  or  require  that  the  drawee  or 
^'  acceptor  will  pay  the  instrument."  *"  Under  the  English  Bills 
of  Exchange  Act,  presentment  for  payment  is  dispensed  with 
as  regards  the  drawer,  where  the  drawee  or  acceptor  is  not  bound 
as  between  himself  and  the  drawer  to  accept  and  pay  the  bill, 
and  the  drawer  has  no  reason  to  believe  that  the  bill  would  be 
paid  if  presented.**  It  is  a  well-established  rule  that  where  the 
drawer  of  a  bill  has  no  funds  in  the  hands  of  the  drawee,  or  any 
reasonable  expectation  of  having  any,  presentment  for  payment 
to  the  drawee  is  not  necessary  to  charge  the  drawer.*^ 

There  are  some  exceptions  to  the  general  rule  that  demand  is 
not  necessary  where  it  is  shown  that  the  drawer  did  not  have  suffi- 
cient funds  in  the  hands  of  the  drawee  with  which  to  meet  the 
bill.  If  the  drawer  has  any  funds  or  property  in  the  hands  of 
the  drawee,  or  there  is  a  fluctuating  balance  between  them  in  the 

dishonor  by  one  is  a  dishonor  by  all,  Maine. —  Burnham  v.  Spring,  22  Me. 

and  each  is  presumed  to  have  authority  495. 

to  act  for  the  others ;  while  in  the  case  Maryland. —  Orear   v.    McDonald,   9 

of  a  note  of  joint  makers  not  partners.  Grill,  350,  52  Am.  D^c.  703. 

the  indorser  has  a  right  to  rely  upon  Massachusetts. —  Beauregard  v. 

the  responsibility  of  all  and  each,  and  Knowlton,    156   Mass.    395,    31    N.   E. 

may  insist  upon  a  dishonor  by  each."  389;  Savage  v.  Merle,  5  Pick.  83. 

60.  Neg.   Inst.  L.    (N.  Y.),   §   139.  Jfiisoiwi.— Merchants' Bank  v.  Eas- 
!For   the  &j,me  section  in   statutes  of  ley,  44  Mo.  286,  100  Am.  Dec.  287. 
other  States  see  Appendix.  Jfew    York. —  Dollfus   v.    Frosch,    1 

61.  English  Bills  of  Exchange  Act,  Den.  367;  Nobley  v.  Clark,  28  Barb. 
1882,  §  46   (2)    (c).  390;  Healey  v.  Gilman,  1  Bosw.  235; 

63.  Presentment  where  drawer  has  Fitch  v.  Bedding,  4  Sandf.  130;  Mo- 
no funds  in  hands  of  drawee. —  See  hawk  Bank  v,  Broderick,  10  Wend, 
the  following  cases:  304. 

United  States. —  Dickins  v.  Beal,  10  Ohio. —  Miser  v.  Trovinger,  7  Ohio 
Pet.  572,  9  L.  Ed.  538.  St.  281. 

Alaiama. —  Stewart  v.  Desha,  11  Pennsylvania. —  Callen  v.  Faweett, 
Ala.  844.  58  Pa.  St.  113;  Case  v.  Morris,  31  Pa. 

Arkansas. —  Sullivan    v.     Keadman,   St.  100. 
23  Ark.  14.  Rhode  Island. — Arborn  v.  Bosworth, 

Illinois. —  Walker  v.  Rogers,  40  111.   1  R.  I.  401. 
278,   89   Am.   Dec.    348 ;    Lawrence  v.       South  Carolina. — Hubble  v.  Fogartif , 
Schmidt,  35  111.  440,  85  Am.  Dec.  371;    3  Rice,  413,  45  Am.  Dec.  775. 
Kupfer  V.  Galena  Bank,  34  111.  328,  85        Tennessee. — Golladay  v.  Bank  of  the 
Am.  Dec.  309.  Union,  2  Head,  57 ;  Oliver  v.  Bank  of 

Indiana. —  Culver  v.  Marks,  122  Ind.   Tennessee,  11  Humph.  74. 
554,  23  N.  W.  1086,  17  Am.  St.  Rep.       Texas. —  Lewis   v.   Parker,   33   Tex. 
377,  7  L.  R.  A.  489 ;  Fletcher  v.  Pier-   121 ;   Kottwitz  v.  Alexander,  34  Tex. 
son,  69  Ind.  281.  689. 

Iowa. —  Kimball  v.  Bryan,  36  Iowa,  Wisconsin. —  Mehlberg  v.  Tisher,  24 
«32,  10  N.  W.  18.  Wis.  007. 
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course  of  their  transactions,  or  a  reasonable  expectation  that  the 
bill  would  be  paid;  or  if  the  drawee  has  been  in  the  habit  of 
accepting  the  bills  of  the  drawer  without  regard  to  the  state  of 
their  accounts;  or  if  there  was  a  running  account  between  them, 
then  there  must  be  a  presentment  of  the  bill,  and  the  drawer  is 
entitled  to  notice  of  dishonor.**  The  fact  that  the  drawer  of  a 
bill  had  no  funds  in  the  hands  of  an  acceptor  does  not  excuse 
a  presentment  of  the  bill  at  maturity,  where  it  appears  that  the 
acceptor  is  indebted  to  the  drawer;**  such  an  indebtedness  con- 
stitutes a  fund  against  which  the  drawer  had  a  right  to  draw.*" 

63.  Reasonable    ground   to   believe  without  reference  to  the  state  of  their 

that  bill  will  be  accepted. —  In  Dickens  mutual  accounts,  he  was  entitled  to  a, 

V.  Beal,  10  Pet.  (IJ.  S.)  572,  577,  9  L.  demand  and  notice,  was  held  no  error. 

Ed.    538,   the   court    says:      "In    all  Knickerbocker  Life  Ins.  Co.  v.  Pendle- 

8uch   cases   the   drawer   is   considered  ton,  112  U.  S.  696,  5  Sup.  Ct.  314,  28 

as  justified  in  drawing;  as  so  far  hav-  L.  Ed.  866. 

ing  a  right  to  draw  that  '  the  transac-  And  as  tb  what  constitutes  reason- 

tion  cannot  be  denominated  a  fraud;  able  ground  to  believe  that  a  bill  will 

for  in  such  a,  case  it  is  a,  fair  com-  be    accepted,    see    the    following    ad- 

mercial     transaction,     in    which     the  ditional  cases: 

drawer  has   a  reasonable  expectation  Umited  States. —  French  v.  Bank  of 

that  his  bill  will  be  honored;  and  he  Columbia,  4  Cranch,  141,  2  L.  Ed.  576; 

ia   entitled   to  the   same   notice  as   a  Olshausen    v.    Lewis,    Fed.    Gas.    No. 

drawer   with   funds,   or   authority   to  10,507,  1  Biss.  419 ;  In  re  Brown,  Fed. 

draw  without  funds.'     But  unless  he  Cas.  No.  1,985,  2  Story,  502. 

draws  under  some  such  circumstances,  Alabama. —  Hill  v.  Norria,  2   Stew, 

his  drawing  without  funds,  property,  &  P.  114. 

or  authority,  puts  the  transaction  out  Florida. —  Joseph    v.     Salomon,     19 

of  the  pale  of  commercial  usage  and  Fla.  623. 

law ;  and  as  he  can  in  no  wise  suffer  Illinois. —  Welch  v.   Taylor,   82   111. 

by  the  want  of  notice  of  the  dishonor  579 ;    Walker  v.   Rogers,   40   111.    278, 

of  his  drafts,  that  is  deemed  an  use-  89  Am.  Dec.  348;   Krupfer  v.  Galena 

less  form.     *     *     *     In  a  case  where  Bank,  34  111.  328,  85  Am.  Dec.  309. 

he  has  no  fair  pretense  for  drawing  Iowa. —  Kimball  v.  Bryan,  56  Iowa, 

there   is  no  person  on  whom  he  can  632,  10  N.  W.  218. 

have  a  legal  or  equitable  demand,  in  Kentucky. —  Clark  v.   Castleman,    1 

consequence  of  the  nonpayment  or  non-  J.  J.  Marsh.  69. 

aoeeptanee  of  the  bill."     See  also,  as  Maryland. —  Orear   v.   McDonald,    9 
to  reasonable  expectation  that  the  bill  Gill,  350,  52  Am.  Dec.  703. 
will  be  paid.     Orear  v.  McDonald,  9  MassaoTmsetts. — Groavenor  v.  Stone, 
Gill  (Md.),  350,  52  Am.  Dec.  703.  De-  8    Pick.   79;    Stanton  v.   Blossom,   14 
mand  must  be  made  if  any  funds  had  Mass.  116,  7  Am.  Dee.  198. 
been  in  hands  of  drawer  from  the  time  New  York. —  Robinson  v.  Ames,  20 
of  making  the   bill   until   it  becomes  Johns.  146,  11  Am.  Dec.  259;  Cruger 
due.     Richie  v.  McCoy,  21  Miaa.  541.  v.  Armstrong,  3  Johns.  Cas.  5. 
Fluctuating  balance   in  the  hands  of  North    Carolina. —  Austin    v.    Rod- 
drawee    makes    necessary    a    demand,  man,  8  N.  C.  195,  9  Am.  Dec.  630. 
Commercial  Bank  v.  Barksdale,  36  Mo.  Texas. —  Cole  v.  Wintercost,  12  Tex. 
563.    A  charge  to  a  jury  that  if  there  118;     Durrum    v.    Hendrick,    4    Tex. 
was  an  agreement  between  a  drawer  495. 

and  the  drawees  that  they  would  ac-  64.  Walker  v.  Rogers,  40  111.   278, 

cept  his  drafts,  or  a  course  of  deal-  89  Am.  Dec.  348. 

ing  between  them  in  which  the  drawees  65.  Thackray  v.  Blackett,  3  Campb, 

were  accustomed  to  accept  his  drafts  (Eng.)    164. 

30 
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The  rule  does  not  apply  in  an  action  by  a  holder  against  the 
indorser  of  a  bill;  in  such  case  a  demand  of  payment  from  th& 
drawee  must  be  proved,  although  the  drawer  had  no  funds  in 
the  hands  of  the  drawee  and  no  expectation  that  the  bill  would 
be  paid.** 

b.  When  not  required  to  charge  indorser. —  The  Negotiable  In- 
struments Law  provides  that :  "  Presentment  for  payment  is  not 
"  required  in  order  to  charge  an  indorser  where  the  instrument 
"  was  made  or  accepted  for  his  accommodation,  and  he  has  no 
"  reason  to  expect  that  the  instrument  will  be  paid  if  pre- 
"  sented."  ^  A  similar  provision  is  contained  in  the  English 
Bills  of  Exchange  Act.*®  This  is  declaratory  of  the  common 
law.  It  is  a  well-established  rule,  independent  of  the  provision 
of  the  statute,  that  an  indorser  for  whose  benefit  an  acconmioda- 
tion  note  was  made,  beiag  bound  to  provide  funds  to  meet  it  at 
maturity,  is  not  released  by  lack  of  presentment,  protest,  or 
notice.**  Where  the  indorser  was  the  payee  for  whose  benefit 
the  note  was  made,  demand  on  the  accommodation  maker  is  un- 
necessary to  charge  such  indorser.™  Accommodation  makers  of 
a  note  signed  jointly  with  the  principal  maker  are  not  discharged 
for  a  failure  to  demand  payment  of  the  principal  maker. '^ 

66.  Slack  V.  Longshaw,  8  Ky.  L.  obligation  to  take  up  the  bill,  and  has 
Eep.  166;  Mohawk  Bank  v.  Broderick,  no  remedy  on  so  doing  against  any 
10  Wend.  (N.  Y.)  304;  Denny  v.  other  party.  See  also  Sale  v.  Branch 
Palmer,  27  N.  C.  610;  Harwood  v.  Bank  of  Decatur,  1  Ala.  425;  Holmatf 
Jarvis,  5  Sneed  (Tenn.),  375.  v.  Whiting,  19  Ala.   703;   First  Nat. 

67.  Neg.  Inst.  L.  (N.  Y.),  §  140.  Bank  v.  Eyerson,  23  Iowa,  508;  Black 
For  the  same  section  in  statutes  of  v.  Fizer,  10  Heisk.  (TenM.)  48;  Furth 
other  States  see  Appendix.  v.    Baxter,    24    Wash.    608,    64    Pac. 

68.  English  Bills  of  Exchange  Act,  798. 

1882,  §  46(2)  (o!),  which  provides  that  70.  Torrey  v.  Foss,  40  Me.  74 j 
"  Presentment  for  payment  is  dis-  Blenderman  v.  Price,  50  N.  J.  L.  296, 
pensed  with  {d)  as  regards  an  in-  12  Atl.  775.  Nor  is  an  accommoda- 
dorser,  where  the  bill  was  accepted  or  tion  maker  discharged  for  want  of  de- 
made  for  the  accommodation  of  that  mand  for  payment  of  the  payee,  for 
indorser,  and  he  had  no  reason  to  whose  benefit  the  note  was  made,  when 
expect  that  the  bill  would  be  paid  if  it  appears  that  it  was  indorsed  with- 
presented."  out  any  disclosure  of  the  fact.     Bank 

69.  Presentment  not  required  where  of  Montgomery  v.  Walker,  9  Serg.  & 
indorser  is  party  accommodated. —  E.  (Pa.)  229,  11  Am.  Dec.  709.  But 
American  Nat.  Bank  v.  Junk  Bros,  if  the  holder  had  notice  that  it  was  an 
Lumber,  etc.,  Co.,  94  Tenn.  624,  accommodation  note  of  the  maker  for 
30  S.  W.  753,  28  L.  E.  A.  492.  And  the  benefit  of  the  payee,  the  maker 
in  the  case  of  Eiak  v.  Bridgeford,  15  is  entitled  to  notice  of  nonpayment. 
Ky.  L.  Rep.  206,  it  was  held  that,  al-  Connerly  v.  Planiters  &  Merchants' 
though  due  notice  of  dishonor  is  or-  Bank,  66  Ala.  432.  This  latter  case 
dinarily  a  condition  precedent  to  the  is  in  conflict  with  the  earlier  Virginia 
liability  of  an  indorser,  if  the  indorser  ease  of  Hansborough  v.  Gray,  3  Gratt. 
is  himself   the  accommodated   instead  (Va.)  356. 

of  the  accommodating  party,  he  is  not  71.  Marion  Nat.  Bank  v.  Phillips; 
entitled  to  notice  because  he  is  under    (Ky.  1896),  35  S.  W.  910. 
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§  100.  When  delay  In  making  presentment  is  excused. 

a.  Statutory  provision. —  The  ]!^egotiable  Instruments  Law  pro- 
vides as  follows:  "  Delay  in  making  presentment  for  payment 
"  is  excused  when  the  delay  is  caused  by  circumstances  beyond 
"  the  control  of  the  holder  and  not  imputable  to  his  fault,  mis- 
"  conduct,  or  negligence.  When  the  cause  of  delay  ceases  to 
"  operate,  presentment  must  be  made  with  reasonable  dili- 
gence." '"^  This  is  also  the  rule  as  contained  iu  the  English  Bills 
of  Exchange  Act.''^  No  change  is  made  in  the  general  rule  by 
the  statute.  It  has  been  recognized  by  all  the  leading  text- 
writers  ''*  and  is  supported  by  the  authority  of  the  courts.'"' 

b.  Circumstances  causing  delay. —  The  existence  of  a  malignant 
and  contagious  disease  in  the  place  where  the  instrument  is  pay- 
able would  be  a  valid  excuse  for  a  failure  to  present  at  that 
place.''^  The  sickness  of  the  holder  of  an  instrument  will  excuse 
a  delay  in  the  presentment  thereof,  if  it  is  of  so  severe  a  nature 
as  to  preclude  him  from  making  such  presentment  or  directing 
others  to  make  it;''^  but  the  absence  of  the  holder  from  his  home 
at  the  time  of  the  maturity  of  the  instrument  will  not  excuse  the 
delay. ^*  Where  a  bill  payable  at  a  certain  place  was  deposited  in 
a  post-office  by  the  holder  in  ample  time  to  reach  such  place  before 
the  day  of  its  payment,  the  delay  in  the  delivery  of  such  bill 
caused  by  the  mistake  of  the  post-office  officials  will  be  excused.'^* 

72.  Neg.  Inst.  L.  (N.  Y.),  §  141.  See  also  Story  on  Bills  of  Exchange, 
For  same  section  in  statutes  of  other    S  327. 

States  see  Appendix.  75.  Windham  Bank  v.  Norton,   22 

73.  English  Bills  of  Exchange  Act,  Conn.  213,  56  Am.  Dec.  39Y;  Barker 
1882,  §46(1).  V.  Parker,  6  Pick.    (Mass.)    80;   Ben- 

74.  On  this  subject  Chitty  (chap.  9  ton  v.  Martin,  31  N.  Y.  382. 

[8th  ed.],  422),  says:  "  Provided  the  76.  Hanauer  v.  Anderson,  16  Lea 
party  entitled  to  a  bill  or  note  pro-  (Tenn.),  340;  Tulino  v.  Lague,  2 
duce  It,  as  soon  as  the  impediment  Johns.  Cas.  (N.  Y.)  1,  1  Am.  Dec.  14. 
has  been  removed,  and,  in  the  mean-  77.  Wilson  v.  Senier,  14  Wis.  380. 
time,  takes  every  step  in  his  power  78.  MeCrummen  v.  McCrummen,  5 
to  obtain  payment  at  the  appointed  Mart.  (N.  S.)  (La.)  159. 
time,  a  delay  in  presenting  the  instru-  79.  Windham  Bank  v.  Norton,  22 
ment  itself  at  maturity  may  be  ex-  Conn.  213,  56  Am.  Dec.  397.  In  this 
cused,  on  account  of  any  accident  or  case  the  court  said :  "  The  general 
circumstance  not  attributable  to  the  rule  is  that  it  must  be  presented  for 
party's  own  fault.  Thus,  it  has  been  payment,  on  the  very  day  on  which, 
considered,  that  the  detention  of  the  by  law,  it  becomes  due,  and  that,  un- 
bill  by  contrary  winds,  or  the  holder's  less  the  presentment  be  so  made,  it  ia 
having  been  robbed  of  the  bill,  or  the  a  fatal  objection  to  any  right  of  re- 
like,  would  afford  an  adequate  excuse,  covery  against  the  indorser.  But,  al- 
provided  he  present  it  as  soon  after-  though  this  is  the  general  rule,  it  is 
ward  as  he  is  able.  So  the  occupation  not  an  universal  one,  and  prevails 
of  the  country  by  an  enemy  will  con-  only  under  the  qualification,  which  is 
stitute  an  adequate  excuse  for  delay."  a  part  of  the  rule  itself,  that  there  is 
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§  loi.  When  presentment  may  be  dispensed  with. 

a.  Statutory  'provision. —  The  Negotiable  Instnrments  Law  pro- 
vides as  follows:    "  Presentment  for  payment  is  dispensed  with: 

"  1.  Where  after  the  exercise  of  reasonable  diligence  present- 
"  ment  as  required  by  this  act  cannot  be  made; 

"  2.  Where  the  drawee  is  a  fictitious  person; 

"  3.  By  waiver  of  presentment  expressed  or  implied."  ^  This 
provision  is  also  contained  in  the  English  Bills  of  Exchange  Act.*^ 
This  act  further  provides  that  "the  fact  that  the  holder  has 
reason  to  believe  that  the  bill  will  on  presentment  be  dishonored 
does  not  dispense  with  the  necessity  for  presentment."  ®^  The 
rule  of  the  statute  is  in  substantially  all  respects  declaratory  of 
the  common  law. 

b.  Exercise  of  reasonable  diligence. —  It  is  a  well-established 
rule  that  if  the  residence  or  place  of  business  of  the  person 
primarily  liable  upon  a  negotiable  instrument  is  not  known  and 
cannot  be  ascertained  by  reasonable  diligence,  and  if  such  person 
cannot  be  found  after  a  diligent  search,  a  failure  to  present  the 
instrument  to  him  for  payment  will  not  relieve  the  indorser.** 
It  has  been  held  that  if  the  maker  has  no  known  residence  or 
place  of  business,  the  holder  will  be  excused  from  making  any 
demand  whatever.**  But  to  excuse  the  failure  to  demand  pay- 
ment it  must  be  shown  that  due  diligence  was  used  to  ascertain 
the  whereabouts  of  the  maker,  or  the  location  of  his  residence  or 
place  of  business.*'^  The  holder  of  an  instrument  in  exercising 
due  diligence  to  make  a  demand  is  not  required  to  go  outside  of 
the  State;  so  if  the  maker  or  acceptor  departs  from  the  State 
before  the  maturity  of  the  instrument,  and  leaves  to  the  knowl- 

negligence  or  want  of  reasonable  dili-  MeCullough,  4  Serg.  &  E.  (Pa.)   480; 

genee   in    not   making    such    present-  Galpin  v.  Hurd,   3  MeCord    (S.  C), 

ment.    The  whole  rule,  therefore,  more  394. 

properly  stated  is,  that  the  present-  The  fact  that  the  maker  of  a  note 
ment  must  be  made  on  the  day  on  could  not  be  found  in  the  city  wherein 
which  the  bill  becomes  due,  unless  it  it  was  executed  does  not  excuse  a  de- 
ls not  in  the  power  of  the  holder,  by  mand  of  payment,  as  against  the  in- 
the  use  of  reasonable  diligence,  so  to  dorser.  Hahn  v.  Brown,  101  Cal.  445, 
present  it."  35  Pac.  1035 ;  Woodruff  v.  Daggett,  20 

80.  Neg.  Inst.  L.    (N.  Y.),   §   142.  N.  J.  L.  526. 

For  the  same  section  in  statutes   of  84.  Adams  v.  Leland,  30  N.  Y.  309 ; 

other  States  see  Appendix.  Ratcliff    v.   Planters'  Bank,  2    Sneed 

81.  English  Bills  of  Exchange  Act,  (Tenn.),    424;    Shepherd   v.    Citizens' 
46(2),  o,  6,  and  c.  Ins.  Co.,  8  Mo.  272;  McKee  v.  Boswell, 

82.  English  Bills  of  Exchange  Act,  33  Mo.  567. 

46(2-ffl).  85.  Otis     v.     Hussey,     3     N.     H. 

83.  Steward  v.  Eden,  2  Caines   (N.   346;  Davis  v.  Eppler,  38  Kan.  629,  16 
Y.),  121,  2  Am.  Dec.  222;  Duncan  v.   Pac.  793. 
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edge  of  the  holder  no  person  to  represent  him,  a  demand  will  be 
unnecessary  to  bind  the  indorser.**  Where  the  maker  of  a  note 
has  absconded  before  its  maturity,  a  demand  of  payment  will  be 
excused.*'  As  to  what  will  constitute  reasonable  diligence  the 
circumstances  in  each  particular  case  must  control.  Where  the 
holder  of  a  note  makes  a  diligent  inquiry  of  all  the  parties  thereto 
within  his  reach,  and  he  is  unable  to  ascertain  from  them  the 
residence  of  the  maker,  a  personal  demand  on  the  maker  will  be 
excused.^  But  if  the  inquiry  by  the  holder  to  ascertain  the 
residence  of  the  maker  of  the  note  is  confined  merely  to  the  place 
where  the  note  is  dated  sufficient  diligence  is  not  shown  to 
charge  the  indorser.** 


86.  Magruder  v.  Bank  of  Washing- 
ton, 9  Wheat.  (U.  S.)  598,  6  L.  Ed. 
170;  Whitely  v.  Allen,  56  Iowa,  234, 
9  N.  W.  190;  Caldwell  v.  Porter,  17 
N.  H.  27 ;  Adams  v.  Leland,  30  N.  Y. 
309;  Gist  v.  Lybrand,  3  Ohio,  307,  17 
Am.  Dec.  595;  Putnam  v.  Sullivan,  4 
Mass.  45,  3  Am.  Dec.  206;  Hale  v. 
Burr,  12  Mass.  86;  Taylor  v.  Snyder, 
3  Den.  (N.  Y.)  145,  45  Am.  Dec.  457; 
Bruce  v.  Lytle,  13  Barb.  (N.  Y.)  163; 
Lehman  v.  Jones,  1  Watts  &  S.  (Pa.) 
126,  37  Am.  Dec.  455;  Gillespie  v. 
Hannahan,  4  McCord  (S.  C),  503; 
Eatcliff  V.  Planters'  Bank,  2  Sneed 
(Tenn.),  425. 

87.  Ciicumstances  under  which  de- 
mand may  be  dispensed  with. —  In  the 
case  of  Taylor  v.  Snyder,  1  Den.  (N. 
Y.)  145,  150,  the  court  in  giving  its 
opinion  upon  this  subject  uses  the  fol- 
lowing language :  "  Where  a  promis- 
sory note  is  not  made  payable  at  any 
particular  place,  the  general  rule  of 
law  is  that  in  order  to  charge  the  in- 
dorser  payment  must  be  demanded  of 
'  the  maker  personally,  or  at  his  dwell- 
ing-house or  other  place  of  abode,  or 
at  his  counting-house  or  place  of  busi- 
ness.' But,  although  such  is  the  gen- 
eral rule,  yet,  under  various  circum- 
stances, a  demand  in  any  form  or  man- 
ner may  be  dispensed  with.  It  is  a 
question  of  diligence,  and  if  a  demand 
is  known  to  be  impracticable,  proper 
tfforts  for  that  purpose  having  been 
made,  the  indorser  will  still  be  held 
liable,  due  notice  having  been  given 
to  him  by  the  holder.  Thus  where  the 
maker  has  absconded,  that  will  or- 
dinarily excuse  a  demand,  and  notice 
of  the  fact  is  sufficient  to  hold  the  in- 


dorser. Where  the  maker  is  a  seaman 
on  a  voyage,  having  no  domicile  in  the 
State,  the  indorser  is  liable  without  a 
demand  being  made  ( Barnett  v.  Wills, 
4  Leigh  [Va.],  114),  but,  although 
the  maker  may  be  absent  on  a  voyage, 
if  he  has  a  domicile  in  the  State,  pay- 
ment must  be  demanded  there.  Den- 
nie  V.  Walker,  7  N.  H.  199;  Whitter 
V.  Graffam,  3  Me.  82.  In  other  cases 
where  the  maker  has  no  known  resi- 
dence or  place  at  which  the  note  can 
be  presented  for  demand,  the  holder 
will  in  like  manner  be  excused  from 
making  any  demand  whatever.  But  in 
all  such  cases,  the  reason  for  not  mak- 
ing a  demand  must  be  shown  on  the 
trial  of  the  cause.  It  must  appear 
that  the  maker  had  absconded,  was  at 
sea,  or  had  no  known  domicile  or 
place  where  the  note  would  be  pre- 
sented. The  rule  is  strict,  that  a  de- 
mand must  be  made,  or  a  proper  ex- 
cuse shown  for  its  omission." 

88.  Staylor  v.  Ball,  24  Md.  183.  In 
the  case  of  Adams  v.  Leland,  5  Bosw. 
(N.  Y.)  411,  affd.  in  30  N.  Y.  309,  it 
was  held  that  where  the  notary  went 
to  the  last  place  of  business  of  the 
makers,  and  was  sent  from  there  to 
another  place,  and  was  there  told  that 
the  makers  had  removed  to  the  West, 
the  notary  used  reasonable  diligence 
in  ascertaining  the  whereabouts  of 
such  makers.  See  also  Belmont  Bank 
v.  Patterson,  17  Ohio,  78. 

89.  Hartford  Bank  v.  Green,  11 
Iowa,  476.  Where  a  note  was  lodged 
at  a  bank  for  collection,  and  demand 
for  payment  was  made  there  with  in- 
quiry of  the  officers  as  to  the  residence 
of  the  maker,  the  directors  were  at 
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c.  Insolvency  of  principal  debtor. —  The  general  rule,  supported 
by  the  weight  of  authority,  is  that  the  mere  insolvency  of  the 
drawee  or  acceptor  of  a  bill  of  exchange  is  not  an  excuse  for  the 
neglect  to  present  it  for  payment,®"  and  it  seems  to  have  been  held 
that  the  insolvency  of  the  maker  of  a  promissory  note,  although 
known  to  the  indorser,  will  not  dispense  with  demand  of  pay- 
ment.*' But  there  are  a  number  of  authorities  which  maintain 
the  doctrine  that  where  the  maker  of  a  note  is  insolvent  when  it 
falls  due,  or  is  without  property  sufficient  to  pay  it,  the  holder 
has  an  immediate  right'  of  action  against  the  indorser,  though  he 
had  knowledge  of  such  insolvency,  without  a  preliminary  demand 
on  the  maker.*^  But  even  under  this  doctrine  the  reputed  in- 
solvency of  the  maker  is  not  sufficient  to  dispense  with  the 
demand;  it  must  be  such  an  absolute  and  notorious  insolvency;  as 
leaves  no  doubt  of  the  fact.** 

d.  Waiver  of  presentment. —  It  is  the  right  of  an  indorser  or 
drawer  that  a  demand  should  be  made  upon  the  person  primarily 
liable  on  the  instrument,  but  notice  of  nonpayment  being  for  his 
benefit  may  be  waived  by  him.** 

The  right  of  demand  and  notice  is  not  a  part  of  the  contract, 
but  is  a  step  in  the  legal  remedy,  and  may  be  waived  at  any  time.*' 
A  waiver  may  be  made  in  behalf  of  an  indorser  or  drawer  by  one 
of  a  partnership,**'  or  by  a  duly  authorized  agent  ;*^  the  waiver  may 

once  consulted,  and  her  name  was  not  92.  Forbes  v.  Rowe,  48  Conn.  413; 

found.     No  inquiry  was  made  of  the  Hawkinson    v.    Olson,    48    111.    277; 

actual  holder  of  the  note  and  it  a}i-  Couch   v.   First  Nat.   Bank,   64    Ind. 

peared  that  the  maker,  being  a  mar-  92;   Gibbs  v.  Cameron,  9  Serg.  &  R. 

ried    woman,    kept    a    boarding-house  (Pa.)    198,  11  Am.  Dec.  699;  McClel- 

in  the  city;  it  was  held  that  due  dlli-  Ian  v.  Clark,  2  Brev.  (S.  C.)  106.    But 

gence  had  not  been  used  in  presenting  see   contra,   Allwood   v.    Easeldon,    2 

the   note    for   payment.     Packard   v.  Bailey  (S.  C),  457. 

Lyon,  5  Duer   (N.  Y.),  82.  93.  Oliver  v.  Munday,  3  N.  J.  L. 

90.  Smith  v.  Miller,  52  N.  Y.  545;  982;  Keddell  v.  Ford,  3  Brev.  (S.  C.) 
Jackson  v.  Richards,  2  Gaines  (N.  Y.),  178,  6  Am.  Dec.  569. 

343;  Hunt  V.  Wadleigh,  26Me.  271,  45  94.  Stanly   v.    McKelrath,    86   Cal. 

Am.   Dec.    108;    Hawley  v.   Jette,   10  449,   25   Pac.    16,    10   L.    R.   A.   545; 

Ore.  31,  45  Am.  Rep.  129.  Robinson  v.  Barnett,  19  Fla.  670,  45 

91.  Phipps  V.  Harding,  70  Fed.  Gas.  Am.  Rep.  24;  Pollard  v.  Bowen,  57 
No.  468,  17  G.  C.  A.  203;  Adams  v.  Ind.  232;  Taunton  Bank  v.  Richard- 
Torbert,  6  Ala.  865;  Buck  v.  Cotton,  son,  5  Pick.  (Mass.)  436;  Emery  v. 
2  Conn.  126,  7  Am.  Rep.  251;  Kim-  Hobson,  62  Me.  578,  16  Am.  Rep. 
mel  V.  Weil,  95  111  App.  15;  Groton  513;  Power  v.  Mitchell,  7  Wis. 
V.   Dallheim,  6  Me.    476;    Farnum   v.  161. 

Fowle,  12  Mass.  89,  7  Am.  Dec.  35;  95.  Barclay  v.  Weaver,   19  Pa.  St. 

Whitten  v.  Wright,  34  Mich.  92;  Jack-  396,  57  Am.  Dec.  661. 

son  v.   Richards,   2   Gaines    (N.  Y.),  96.  Darling  v.  March,  22  Me.  184; 

343;    Moore    v.    Alexander,    63    App.  Driggs  v.  Driggs,  11   N.  Y.   St.  Bep. 

Div.    (N.  Y.)    100,   71    N.   Y.    Supp.  256. 

420;     O'Neil    v.     Mei^an,   33   Misc.  97.  Whitney   v.   South   Paria  Mfg. 

(N.  Y.)  613,  68  N.  Y.  Supp.  888.  Co.,  39  Me.  316. 
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be  by  a  parol  agreement  made  before  the  instrument  falls  due.** 
The  Negotiable  Instruments  Law  provides  that:  "A  waiver  of 
*' protest,  whether  in  the  case  of  a  foreign  bill  of  exchange  or 
^'  other  negotiable  instrument,  is  deemed  to  be  a  waiver  not  only 
"  of  a  formal  protest,  but  also  of  presentment  and  notice  of  dis- 
"  honor."  **  When  a  negotiable  instrument  contains  in  the  body 
thereof  an  express  waiver  of  demand  and  notice,  it  forms  a  part 
of  the  contract  which  is  binding  upon  each  indorser.^  A  waiver 
may  be  implied  from  an  agreement  or  promise  made  by  a  party 
liable  upon  the  iastrument  to  pay  it  at  maturity.*    An  agreement 

98.  Maples  v.  Traders'  Deposit  N.  W.  167;  Hammett  v.  Trueworthy, 
Bank,  15  Ky.  L.  Eep.  879;  Keyes  v.  51  Mo.  App.  281;  Fisher  v.  Price,  37 
Winter,  54  Me.  399 ;  Fuller  v.  McDon-   Ala.  407. 

aid,  8  Me.  213,  23  Am.  Dee.  499;  Field       1.  Woodward  v.  Lowry,  74  Ga.  148; 

V.   Nickerson,    13    Mass.    131;    Porter  Dunnigan  v.  Stevens,  122  111.  396,  13 

V.   Kembell,  53   Barb.    (N.   Y.)    467;  N.  E.  651;  Rooker  v.  Morris,  61  Ind. 

Aunville  Nat.  Bank  v.  Kettering,  106  286;  Sohn  v.  Morton,  92  Ind.  170;  Iowa 

Pa.  St.  531,  51  Am.  Rep.  536 ;  Worden  Valley  State  Bank  v.  Sigstad,  96  Iowa, 

V.  Whitehall,  7  Wis.  161.  491,  65  N.  W.  407;  Phillips  v.  Deppo, 

Parol  testimony. —  It  has  been  de-  93  Iowa,  35,  61  N.  W.  216 ;  Bryant  v. 

cided  that  parol   testimony  to   prove  Lord,  19   Minn.   396;    Smith  v.  Pick- 

a  waiver  does  not  contradict  the  writ-  ham,  8  Tex.  Civ.  App.  326,  28  S.  W. 

ten  contract  between  the  indorser  and  565;  Furth  v.  Baxter,  24  Wash.  608, 

holder;    and   that  a   promise   to   pay  64  Pac.   798;   Hoover  v.   McCormiek, 

if  not  paid  by  the  other  parties  when  84  Wis.  215,  54  N.  W.  505. 
flue,  made  by  an  indorser  at  the  time       3.  Implied  waiver. —  In  the  case  of 

of   indorsing,   may  be   regarded   as   a  Cady  v.  Bradshaw,  116  N.  Y.  188,  22 

waiver  of  a  demand  upon  the  maker.  N.  E.  371,  5  L.  R.  A.  557,  the  facts 

Boyd   V,    Cleveland,   4  Pick.    (Mass.)  relied    upon    to    constitute    a    waiver 

S25.     And  in  the  case  of  Hibbard  v.  were  as  follows:      Prior  to  the   date 

Russell,   16  N.   H.   410,   41   Am.   Dee.  at  which   the   note   matured,   the   de- 

733,  the  court  said:     "It  is  perfectly  fendant  called  upon  the  plaintiff  and 

settled,  that  a  waiver  of  demand  and  asked  him  if  he  would  extend  the  note 

notice  need  not  be  in  writing,  but  that  another  year  if  the  interest  should  be 

the    modification    that    such    waiver  paid.    The  plaintiff  responded  that  he 

gives  to  the  contract,  created  by  the  was   willing   if   the   defendant   would 

indorsement  and  delivery  of  the  nego-  leave  his  name  upon  it;  let  it  be  as  it 

tiable  paper,  is  not  such  as  is  by  the  was.     The  plaintiff  further  asked  the 

Statute  of  Frauds  required  to  be  put  defendant    if    he    and    Mr.    Rowland 

in  writing;   that  no  fixed  verbal  for-  would  let  their  names  remain  on  the 

mula  is  necessary  to  constitute  such  note,  and  the  defendant  said  yes,  if 

a  waiver,  but  that  like  any  other  fact  the  plaintiff  would  let  the  note  stand 

it  may  be  proven  by  direct  evidence,  just  as  it  was  before  the  maturity  of 

or  inferred  from  the  expressions  and  the  note.     The  plaintiff  saw  Rowland 

conduct  of  the  parties."  who  consented  to  the  extension.    The 

99.  Neg.  Inst.  L.  (N.  Y.),  §  182.  court  said:  "The  question  presented. 
See  post,  chap.  IX.  It  has  also  therefore,  is  whether  the  facts  proven 
been  held  that  when  an  indorser  of  constitute  a  waiver  of  the  indorser's 
a  note  writes  on  the  back  of  it  "  No-  right  to  a  demand  of  payment,  and 
tice  of  protest  waived  by  me,"  that  notice  of  nonpayment  thereof.  Now, 
evidence  is  inadmissible  to  show  that  it  is  true  that  the  indorser  did  not 
he  did  not  intend  to  waive  present-  say  in  so  many  words,  '  I  waive  de- 
jnent  for  payment.  Buckley  v.  Bent-  mand  and  notice  of  nonpayment,'  but 
ley,  42  Barb.  (N.  Y.)  646.  See  also  when  he  asked  that  the  time  of  pay- 
Wolford  T.  Andrews,  29  Minn.  250,  13  ment  be  extended  a  year,  he,  in  fact. 
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between  the  holder  of  an  instrument  and  a  drawer  or  indorser  to 
extend  the  time  of  payment,  if  made  before  the  maturity  of  the 
instrument,  constitutes  a  waiver  of  demand  and  notice.*  An 
agreement  to  renew  paper  after  its  maturity  is  a  waiver,  and  is 
not  affected  by  the  failure  of  the  indorser  to  fulfil  his  agreement.* 
The  manner  and  effect  of  waiving  notice  of  dishonor  is  considered 
in  the  next  chapter. 

§  loa.  IiMtrnment  dishonored  by  nonpayment. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  The  instrument  is  dishonored  by  nonpayment 
"when: 

"  1.  It  is  duly  presented  for  payment  and  payment  is  refused 
"  or  cannot  be  obtained;  or 

"  2.  Presentment  is  excused  and  the  instrument  is  overdue  and 

requested  that  no  demand  of  payment  Marylomd. —  Schley    t.    Merrit,    37 

be  made  at  maturity.     That  request,  Md.  352;  Geyser  v.  Kershner,  4  Gill  & 

coupled  with  his  promise  to   let  his  J.  305,  23  Am.  Dec.  566. 

name  remain  on  the  note  if  the  time  Massachusetts. —  Tucker  Mfg.  Co.  v. 

of  payment  should  be  extended,  must,  Fairbanks,    98    Mass.    101;    Taunton 

I  think,  be  held  to  constitute  in  legal'  Bank  v.  Bichardson,  5  Pick.  436;  Boyd 

effect  a  waiver  of  demand  and  notice  v.  Cleveland,  4  Pick.  524. 

of  nonpayment."     See  also  Sheldon  v.  "New  Ham/pshwe. —  Amoskeag  Bank 

Horton,  43  N.  Y.  93,  3  Am.  Rep.  669;  v.  Moore,  37  N.  H.  539,  75  Am.  Dec. 

Hunter  v.   Hook,   64   Barb.    (N.   Y.)  156. 

475 ;    Spencer    v.    Harvey,    17    Wend.  Ohio. —  Kyle  v.  Green,  14  Ohio,  440. 

(N.  Y.)   489;   LeflSngwell  v.  White,  1  Permsylvofda. —  Jenkins    v.    White, 

Johns.   Cas.    (N.  Y.)    99,   1  Am.  Dec.  147  Pa.  St.   303,  23  Atl.  556;   Sieger 

97;  Martin  v.  Perqua,  65  Hun  (N.  Y.)',  v.  Second  Nat.  Bank,  132  Pa.  St.  307, 

225,  20  N.  Y.  Supp.  285.  19  Atl.  217. 

The  following  cases  are  also  to  the  Rhode  Island. —  Whittier  v.  Collins, 
effect  that  where  an  indorser  prom-  15  K.  I.  44,  23  Atl.  39. 
ises  to  pay  a  note,  whereby  the  holder  West  VirgirUa. —  Compton  v.  Gil- 
is  induced  not  to  present  it,  that  it  man,  19  W.  Va.  312,  42  Am.  Eep.  776; 
constitutes  a  waiver  of  demand  and  Hale  v.  Danforth,  46  Wis.  554,  1  N. 
notice.  W.  284. 

United    States. —  Pugh    v.    MeCor-  3.  Glaze  v.  Ferguson,  48  Kan.  157, 

mick,  14  Wall.  361 ;  Reynolds  v.  Doug-  29   Pac.   396 ;    Sheldon  v.   Horton,   43 

lass,   12   Pet.    497;    Sigerson  v.   Mat-  N.  Y.   93,  3  Am.   E«p.   669;    Hudson 

thews,  20  How.   496,   15   L.   Ed.   989.  v.  Woloott,  39  Ohio  St.  618.     In  the 

Oalifornia. —  Bryant   v.   Wilcox,   49  ease  of  Bush  v.  Gilmore,  45  App.  Div. 

Cal.    47;    Mintorn  v.   Fisher,    7    Cal.  89,  61  N.  Y.  Supp.  682,  it  was  held 

573.  where  the   holder   of  a   note  was  re- 

Cofi/necticut. —  Norton    v.    Lewis,    2  quested  by  the  indorsers  to  delay  suit 

Conn.  478.  thereon   after    the   note   became    due, 

Kansas. —  Markland  v.  McDaniel,  51  that  such  indorser  cannot  take  ad- 
Kan.  350,  32  Pac.  1114,  20  L.  R.  A.  vantage,  as  a  defense,  of  a  failure  to 
96 ;  Glaze  v.  Ferguson,  48  Kan.  157,  make  a  demand  and  serve  notice  of 
29  Pac.  396.  protest. 

Maine. —  Marshall    v.    Mitchell,    35  4.  Leary  v.  Miller,  61  N.  Y.  488; 

Me.  221 ;  Keyes  v.  Wititer,  54  Me.  399 ;  Iowa  City  Nat.  Bank  v.  Ryerson,  23. 

Lane  v.  Stewart,  20  Me.  98.  Iowa,  508. 
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"  unpaid."  '  A  similar  provision  is  contained  in  tlie  English  Bills 
of  Exchange  Act.*  This  section  is  declaratory  of  the  common 
law.''  We  have  already  considered  the  necessity  of  presentment 
for  payment  in  order  to  bind  parties  secondarily  liable  on  the 
instrument,*  and  also  the  necessity  of  a  demand  as  a  condition 
precedent  to  an  action  against  the  maker  of  a  note,  or  the  ac- 
ceptor of  a  bill  of  exchange.®  It  has  been  held  that  the  holder  of 
a  note  is  not  bound  to  present  it  a  second  time;  and  if  there  were 
no  funds  ready  to  pay  it  when  first  presented,  it  is  immaterial  that 
funds  were  subsequently  deposited  on  the  same  day.^"  A  right 
of  action  accrues  to  the  holder  of  a  promissory  note  upon  the  day 
of  its  maturity,  if  a  demand  had  been  made  within  a  reasonable 
time  on  such  day,  and  payment  had  been  refused.*^  In  such  a 
case  the  refusal  of  payment  constitutes  a  dishonor  of  the  instru- 
ment. If  there  has  been  no  express  refusal  the  right  of  action 
does  not  accrue  until  the  day  after  the  day  on  which  it  falls  due.^' 
b.  Liability  of  person  secondarily  liable. —  The  Negotiable  In- 
struments Law  provides  that:  "  Subject  to  the  provisions  of  this 
"  act,  when  the  instrument  is  dishonored  by  nonpayment,  an  im- 
"mediate  right  of  recourse  to  all  parties  secondarily  liable 
"  thereon,  accrues  to  the  holder."  ^*  A  similar  provision  is  con- 
tained ia  the  English  Bills  of  Exchange  Act."  A  distinction 
should  be  made  between  a  right  of  recourse  and  a  right  of  action. 
The  holder's  right  of  action  against  the  drawer  or  indorser  dates 
from  the  time  when  notice  of  dishonor  is  or  ought  to  be  received 
by  such  drawer  or  indorser.^'     There   are   authorities  in  this 

5.  Neg.   Inst.   L.    (N.   Y.),    §    143.  13.  Neg.  Inst.  L.    (N.  Y.),   §   144. 

For   the  same  section  in   statutes   of  For   the  same  section  in   statutes  of 

other  States  see  Appendix.  other  States  see  Appendix. 

8.  English   Bills   of   Exchange  Act,  14.  English  Bills  of  Exchange  Act, 

1882,  §  47(1).  1882,  §  47(2). 

7.  In  re  East  of  England  Banking  15.  Castrique  v.  Bemabo  (1884),  6 
Co.,  L.  R.,  4  Ch.   (Eng.)    18.  Q.  B.    (Eng.)   498. 

8.  See  orate,  §  90  (o).  When     right     of     action     accrues 

9.  See  ante,  §  90(6).  against  drawer  or  indorser. —  In  the 

10.  Etheiridge  v.  Ladd,  44  Barb,  ease  of  Kennedy  v.  Thomas,  L.  E.,, 
(N.  Y.)   69.  1894,  2  Q.  B.    (Eng.)   759,  section  47 

11.  Vandcsande  v.  Chapman,  48  Me.  of  the  English  Bills  of  Exchange  Act^ 
262 ;  Veazie  Bank  v.  Winn,  40  Me.  62 ;  from  which  this  section  was  derived, 
Estes  T.  Tower,  102  Mass.  65,  3  Am.  was  construed.  The  court  said:  "As 
Rep.  439.  regards  section  47  of  the  act,  I  do  not 

12.  Moore  v.  Horsley,  42  Ark.  163;  construe  it  as  the  plaintiff's  counsel 
Holland  v.  Clark,  32  Ark.  697;  Wil-  contends  that  it  should  be  construed, 
combe  v.  Dodge,  3  Cal.  260,  58  Am.  It  does  not  say  that  on  the  presenta- 
Dec.  411;  Ra«fle  v.  Moore,  58  Ga.  94;  tion  and  dishonor  Of  the  bill  an  im- 
Sutcliffe  V.  Humphreys,  £8  N.  J.  L.  mediate  right  of  action  against  the 
42,  32  Atl.  706;  Smith  v.  Aylesworth,  drawer  and  the  indorsers  accrues  to 
40  Barb.  (N.  Y.)  104.  the  holder,  and  I  do  not  think  that 
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•country  to  the  effect  that  a  right  of  action  immediately  accrues  to 
the  holder  against  an  indorser  where,  after  the  exercise  of  due 
diligence,  notice  of  nonpayment  of  the  instrument  is  sent  to  such 
indorser." 

1 103.  Time  of  maturity. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  j)»ro- 
Tides  that:  "  Every  negotiable  instrument  is  payable  at  the  time 
"  fixed  therein  without  grace.  When  the  day  of  maturity  falls 
■"  upon  Sunday  or  a  holiday,  the  instrument  is  payable  on  the  next 
^'  succeeding  business  day.  Instruments  falling  due  or  becoming 
'"  payable  on  Saturday  are  to  be  presented  for  payment  on  the 
"  next  succeeding  business  day,  except  that  instruments  payable 
"  on  demand  may,  at  the  option  of  the  holder,  be  presented  for 
"  payment  before  twelve  o'clock  noon  on  Saturday  when  that 
"  entire  day  is  not  a  holiday."  " 

Under  the  English  Bills  of  Exchange  Act,  when  the  last  day 
of  grace  falls  on  Sunday,  Christmas  day,  Good  Friday,  or  a  day 
appointed  by  lawful  proclamation  as  a  public  fast  or  thanksgiv- 
ing day,  the  bill  is  due  and  payable  on  the  preceding  business  day; 
but  when  the  last  day  of  grace  is  a  bank  holiday  other  than 
Christmas  day  or  Good  Friday,  or  when  the  last  day  of  grace  is  a 
Sunday,  and  the  second  day  of  grace  is  a  bank  holiday,  the  bill  is 
due  and  payable  on  the  succeeding  business  day.^^  The  above 
section  is  that  contained  in  the  New  York  statute.  The  section 
as  contained  in  other  States  has  been  modified  to  some  extent.    In 

is   the  meaning.     It   would   be   very  the  drawer  and  the  indorsers  earlier 

anomalous  if,  in  respect  to  the  same  than  he  otherwise  would." 

bill    of    exchange,    rights    of    action  16.  Rowland    v.    Rowe,    48    Conn. 

against  different  persons  were  to   ac-  432;  Bell  v.  Hagerstown  Bank,  7  Gill 

crue  at  different  times.     In  my  opin-  (Md.),  216;   Flint  v.  Rogers,  15  Me. 

ion,   section   47   means  only  that  the  67;    Shed   v.   Brett,    1    Pick.    (Mass.) 

holder   of   the   bill   may,   immediately  401,    11    Am.    Dec.    209;    New    Eng- 

upon   payment  being  refused  by  the  land  Bank  v.  Lewis,  2  Pick.    (Mass.) 

acceptor,   give   notice    to   the   drawer  125. 

and  the  indorsers,  telling  them  that  he  But  in  the  case  of  Smith  v.  Bank 

shall  hold  them  liable  upon  it.     But  of  Washington,  5   Serg.   &   R.    (Pa.) 

they,  as  well  as  the  acceptor,  still  have  317,  a  notice  was  sent  to  the  indorser 

the  whole  of  the  last  day  of  grace  in  of  a  note  by  mail  on  the  13th,  which 

which  to  pay  the  bill,  and  if  it  is  not  would  reach  him  on  the  19th.    It  was 

paid  before  the  end  of  that  day,  the  held   that  a  suit   commenced  on  the 

holder's  right  of  actioii  against  them  16th  was  too  soon. 

becomes  complete.    It  is  for  the  bene-  17.  Neg.  Inst.  L.    (N.  Y.),  §   145. 

fit  of  the  holder   thaii   he  should  be  For  the  same  section  in   statutes  of 

able  to  give  notice  of  dishonor  on  the  other  States  see  Appendix. 

last  day  of  grace,  because  by  so  doing  18.  English  Bills  of  Exchange  Act, 

he  obtains  a  right  of  action  against  1882,  f  14(1). 
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those  States  which  have  adopted  the  act,  -where  the  Saturday 
half-holiday  was  observed,  the  section  as  stated  above  is  retained.^* 

b.  General  ride  as  to  instruments  payable  on  Sunday  or  a 
holiday. —  The  statute  has  changed  the  general  rule ;  in  most  juris- 
dictions, unless  it  has  been  otherwise  established  by  statute,  it  is 
held  that  where  an  instrument  matures  on  a  Sunday  or  a  holiday, 
that  a  demand  of  payment  should  be  made  on  the  preceding  busi- 
ness day.^  The  general  tendency  of  legislation  on  this  subject 
in  all  the  States  has  been  toward  a  modification  of  the  rule  estab- 
lished by  the  custom  of  merchants,  and  the  rule  as  to  instruments 
falling  due  on  Sunday  or  a  holiday,  as  stated  in  the  statute,  is 
now  almost  universally  applicable  in  this  country. 

e.  Instruments  payable  on  Saturday. —  The  provisions  of  the 
statute  relating  to  the  presentment  for  payment  of  instruments 
falling  due  or  becoming  payable  on  Saturday  is  inserted  in  recog- 
nition of  the  statutes  of  the  several  State  creating  a  Saturday 
half -holiday.''^  In  Michigan,  under  a  statute  providing  that  every 
■Saturday  from  twelve  o'clock  noon  until  twelve  o'clock  at  night, 
as  regards  the  presentment  of  notes  for  payment,  shall  be  a  half- 
holiday,  and  that  such  notes  shall  be  payable  and  presentable  for 
acceptance  and  payment  on  the  business  day  next  succeeding 
such  half-holiday,  but  that  every  Saturday  shall,  for  the  holding 
of  a  court  or  the  transaction  of  any  business  authorized  by  law, 
be  deemed  a  business  day,  it  was  held  that  presentment  for  pay- 
ment of  a  note  maturing  on  Sunday  should  be  made  on  Monday.^ 

19.  See  the  statute  as  contained  in  New  York. —  Eansom  v.  Mack,  2 
■the  Appendix,  with  notes  indicating  Hill,  587,  38  Am.  Dec.  602;  Mechanics 
the  sections  of  the  act  in  the  several  &  Farmers'  Bank  v.  Gibson,  7  Wend. 
States  which  have  adopted  it.  460;    Johnson   v.    Haight,    13    Johns. 

20.  Presentment  on  preceding  day  470. 

when  instrument  falls  due  on  Sunday  South,  Garolina. —  Furnan  v.  Har- 
■or  a  holiday,  see:  man,  2  McCord,  436. 

United  States. —  Thornton  v.  Stod-  Texas. —  Hirshfield  v.  Fort  Worth 
dert.  Fed.  Gas.  No.  14,000;  Doremus  v.  Nat.  Bank,  83  Tex.  452,  18  S.  W.  743, 
.Burton,  Fed.  Gas.  No.  402,  5  Biss.  57.    29    Am.    St.   E«p.    660,    15   L.   E.    A. 

Galifomia. —  Hibernia       Bank       v.   639. 
•O'Grady,  47  Gal.  579.  21.  Among  the   States  which  have 

Kentucky. —  Chamberlain  v.  Mait-  adopted  the  Saturday  half -holiday  are 
land,  5  B.  Mon.  448;  Offut  v.  Stout,  Maine  (Laws  1897,  chap.  259);  Massa- 
4  J.  J.  Marsh.  332.  chusetts     (Act    of    May    28,    1895)  ; 

Maine. —  Homes  v.  Smith,  20  Me.  Michigan  (Laws  1893,  chap.  185); 
•264.  New  Jersey    (Laws  1895,   chap.  43)  ; 

MaryUmd. —  Sheppard  v.  Spates,  4  New  York  (Laws  1897,  chap.  614); 
Md.  400.  Pennsylvania   (Act  of  May  31,  1983). 

Massachusetts. —  Barker  v.  Parker,  33.  Hitchcock  v.  Hogaii,  99  Mich. 
6  Pick.  80;  Farnum  v.  Fowls,  12  124,  57  N.  W.  1095 ;  Hagerty  v.  Engle, 
■'     i.  89,  7  Am.  Bee.  35.  43  N.  J.  L.  299. 
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g  104.  Days  of  grace. 

a.  Statutory  provision. —  Under  the  Negotiable  Instruments 
Law,  as  adopted  in  most  of  the  States,  a  negotiable  instrument  is 
payable  at  the  time  fixed  therein  without  grace.**  In  some  of 
the  States  adopting  the  act  days  of  grace  are  still  retained  in 
certain  cases  and  under  certain  conditions.  As  in  Massachusetts 
where  the  act  was  originally  enacted  containing  the  provision 
abolishing  days  of  grace,  and  was  afterward  amended  to  provide 
"  that  on  all  drafts  and  bills  of  exchange  made  payable  within  the 
"  commonwealth  at  sight,  three  days  of  grace  shall  be  allowed 
"  unless  there  is  an  express  stipulation  to  the  contrary."  **  A 
similar  provision  is  also  contained  in  the  Khode  Island  Act.*"  It 
is  provided  in  the  North  Carolina  Act  that  the  laws  in  force  in 
that  State  with  regard  to  days  of  grace  "  shall  remain  in  force 
"  and  shall  not  be  construed  to  be  repealed  by  this  act,"  ^  But 
in  many  States,  where  the  Negotiable  Instruments  Law  has  not 
been  adopted,  days  of  grace  have  been  abolished.*'^  And  in  some 
States  grace  is  allowed  on  bills  payable  at  sight,  but  not  on  any 
other  instruments;'*  while  in  others  grace  is  allowed  on  all  instru- 
ments except  those  payable  on  demand  or  at  sight;*®  and  in  others 
it  is  allowed  on  all  negotiable  instruments,  regardless  of  the  date 
of  their  maturity.®"  Days  of  grace  were  abolished  by  the  French 
Code,®^  and  by  most  if  not  all  of  the  various  European  Codes 
since  framed,  more  or  less,  on  that  model,  and  now,  with  the  ex- 
ception possibly  of  Eussia,  exist  among  the  English-speaking 
races  only.**  The  English  Bills  of  Exchange  Act  retains  days  of 
grace,  although  at  the  time  of  its  adoption  there  was  considerable 
sentiment  in  favor  of  the  abolishment  thereof.** 

23.  Neg.  Inst.  L.    (N.  Y.),  5  145.       29.  Georgia,  Kansas. 

See  cm*e,  §  103(a).  30.  Alabama,      Arizona,      Indiana, 

24.  Massachusetts  Acts  1899,  chap.  Mississippi,  New  Mexico,  Oklahoma, 
130.  and  South  Carolina. 

25.  Neg.  Inst.  L.  (R.  I.),  §  93.  In  the  following  States  grace  is  al- 

26.  Neg.  Inst.  L.   (N.  C),  §  197.  lowed   on   all   negotiable   instruments- 

27.  The  following  States  have,  be-  except  those  payable  on  demand: 
sides  those  which  have  adopted  the  Kentucky,  Michigan,  Minnesota,  Mis- 
act,   abolished   days   of   grace:      Cali-  souri,  Nebraska,  and  Texas. 

forniia,     Delaware,     Idaho,     Illinois,  31.  Code  de  Conmierce,  liv.  1,  tit. 

Montania,      New      Hampshire,      New  8,  art.  135. 

Jersey,     Vermont,     and     West     Vir-  32.  Byles  on  Bills  (16th  ed.),  282. 

ginia-  See  German  Exchange  Law,  Art.  33; 

28.  Maine,    Wyoming,    and   Massa-  Italian  Code,  Art.  290. 

chusetts  and  Rhode  Island  under  Ne-       33.  English  Bills  of  Exchange  Act, 
gotiable  Instruments  Law.  1882,  §  14.     See  Appendix. 
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b.  When  allowed. —  Days  of  grace  are  allowed  oji  promissory 
notes,  as  well  as  bills  of  exchange,  although  it  was  once  insisted 
that  grace  should  not  be  allowed  on  notes  and  inland  bills.^*  The 
allowance  of  grace  is  regulated  by  statute  in  a  number  of  States; 
and  in  those  States  the  statute  will  control  as  against  the  law 
merchant.  But  when  recourse  is  had  to  the  rules  of  the  law 
merchant,  it  may  be  considered  as  well  established  that  bills  of 
exchange,  and  ordinary  promissory  notes,  payable  at  some  stated 
future  time  are  entitled  to  days  of  grace.^  And  it  is  a  general 
principle  of  the  law  merchant  that  paper  payable  on  demand  shall 
not  have  grace.*®  But  bills  of  exchange  payable  at  sight  have 
been  held  in  some  States  as  entitled  to  grace,*^  and  the  Negotiable 
Instruments  Law,  as  in  force  in  Massachusetts  and  Rhode  Island, 
has  provided  the  same  thing.  But  there  are  enough  authorities 
in  conflict  with  this  principle  to  create  a  doubt  as  to  the  general 
Tule.^*  Each  case  will,  in  any  event,  be  determined  by  the  law 
and  custom  of  the  jurisdiction  in  which  it  arises.  Checks  are  not 
entitled  to  grace;**  but  in  many  jurisdictions  grace  is  allowed 
upon  a  check  payable  at  a  future  time.***  This  is  not  an  invariable 
rule,  and  has  given  rise  to  considerable  discussion.*^    But  custom 

34.  Jones  v.  Fales,  4  Mass.  245,  Am.  Dee.  161;  Wards  v.  Sparks,  53 
253;  Barker  V.  Parker,  6  Pick.  (Mass.)  Ark.  519,  14  S.  W.  898,  10  L.  E.  A. 
80;  Ponsonby  v.  Nicholson,  4  Har.  &  703;  Green  v.  Raymond,  9  Neb.  295, 
McH.    (Md.)    72;    Tassel  v.  Lewis,   1  2  N.  W.  881. 

Xd.  Eaym.    (Eng.)    743;   Cramlington       38.  Minturn  v.  Fisher,  4   Cal.   35; 

V.  Evane,  2  Vent.   (Eng.)    307.  Commercial  Bank  v.  Union  Bank,  19 

35.  Norton  v.  Lewis,  2  Conn.  478;  Barb.  (N.  Y.)  391;  Sleeper  v.  Inger- 
Hudson  V.  Matthews,  1  Morris  (Iowa),  soil,  2  Ohio  Dec.  166.  But  a  foreign 
94;  Chambliss  v.  Matthews,  57  Miss,  bill  of  exchange  or  promissory  note, 
306;  McCoy  v.  Farmer,  65  Mo.  244;  payable  at  sight,  is  entitled  to  grace 
Turk  V.  Stahl,  53  Mo.  437;  Cook  v.  by  the  general  law  merchant.  Cribbs 
Darling,  2  E.  I.  383.     In  some  States  v.  Adams,  13  Gray  (Mass.),  597. 

it  has  been  held  that  ordinary  prom-  39.  In    re    Brown,    Fed.    Cas.    No. 

issory  notes  not  payable  at  a  bank  are  1,985,  2  Story   (U.  S. ),  502;  Minturn 

not  entitled  to  days  of  grace.     Dalton  v.  Fisher,  4  Cal.  35 ;  Wood  Eiver  Bank 

City  Co.  V.  Haddock,  54  Ga.  584;  Luce  v.  First  Nat.  Bank,  36  Neb.  744,  55 

V.  Shoff,  70  Ind.  152 ;  Bowley  v.  Bow-  N.  W.  239. 

ley,   41    Me.    542;    Isham   v.    Fox,    7  40.  Georgia  Nat.  Bank  v.  Hender- 

Ohio  St.  317.     But,  as  stated  in  the  son,   46   Ga.   487,   12   Am.   Eep.   590; 

text,  in  nearly  all  of  those  States  the  Henderson  v.  Pope,  39  Ga.  361 ;  Culter 

question   is   determined   by   statutory  v.  Reynolds,  64  111.  321;   Harrison  v. 

enactment.  Nicollet  Nat.  Bank,  41  Minn.  488,  43 

36.  Somerville  v.  Williams,  1  Stew.  N.  W.  336,  16  Am.  St.  Eep.  718,  5 
(Ala.)    484;   Ehodes   v.   Seymour,   36  L.  E.  A.  746;  Ivory  v.  Missouri  State 

Conn.  1 ;  Saekett  v.  Spencer,  29  Barb.  Bank,  36  Mo.  475,  88  Am.  Dec.  150 ; 

(N.   Y.)    180;    Pusey  v.   New  Jersey  Morrison  v.  Bailey,  5  Ohio  St.  13,  64 

West  Line  R.  Co.,  14  Abb.  Pr.  (N.  S.)  Am.  Dec.  632. 

(N.  Y.)  434;  Smith  v.  Blythewood,  1  41.  In    re    Brown,    Fed.    Cas.    No. 

Eiice  (S.  C),  245,  33  Am.  Dee.  111.  1,985,  2  Story    (U.  S.),  502;  Way  v. 

37.  Hart  v.  Smith,  15  Ala.  807,  50  Towle,  155  Mass.  374,  29  N.  E.  506, 


478 


Pkesentment  foe  Payment. 


§104. 


and  usage  will  also  control  in  this  instance.**  The  maker  of  a 
note  payable  in  installments  at  future  times  certain,  with  interest, 
is  entitled  to  grace  on  both  the  principal  and  the  interest;**  but 
where  the  installment  due  is  merely  interest  on  the  principal, 
grace  is  not  allowed.** 

c.  Computation  of  days  of  grace;  presentment  for  payment. — 
In  computing  days  of  grace,  the  day  upon  which  an  instrument 
becomes  due  and  payable  according  to  its  tenor  is  not  to  be 
counted.  The  day  following  is  the  first  day  of  grace.*®  Where 
the  last  day  of  grace  falls  on  Sunday  or  a  legal  holiday,  it  is  the 
rule,  as  declared  by  the  English  Bills  of  Exchange  Act,  and  in 
many  of  the  United  States,  that  the  presentment  for  payment 
should  be  made  on  the  day  preceding.*®  But  by  statute  and  by 
authority  of  the  courts  in  a  few  States  the  presentment  should 
in  such  a  case  be  made  on  the  following  day.*^    A  demand  for 


31  Am.  St.  Rep.  552;  Champion  v. 
Gordon,  70  Pa.  St.  474,  10  Am.  St. 
Bep.  681. 

42.  Grace  is  the  creature  of  cus- 
tom.—  "  Usages  constitute  a  large  por- 
tion of  commercial  rules;  and  to  that 
source  solely  the  allowance  of  days  of 
grace  on  commercial  paper  is  to  be 
traced.  No  rule  of  the  common  law  or 
statutory  provision  impressed  that 
feature  upon  the  character  of  commer- 
cial paper.  It  has  its  origin  in  usage 
and  to  usage  it  owes  its  existence.  It 
has  now  become,  it  is  true  (where  it 
is  applicable),  parcel  of  the  contract; 
and  is  no  longer  an  indulgence  of 
grace,  but  is,  and  long  has  been,  a 
matter  of  right;  *  »  *  but  this 
custom  does  not  apply  to  every  species 
of  commercial  paper.  In  its  applica- 
tion to  bills  it  does  not  exist  at  all 
places;  and  it  varies,  moreover,  at  the 
dififerent  places,  in  the  time  of  grace 
it  allows;  and  this  case  shows,  we 
think,  that  with  us  it  does  not  em- 
brace checks  on  banks,  though  made 
payable  at  a  day  certain,  subsequent 
to  their  date,  and  notwithstanding 
their  resemblance  to  inland  bills  of 
exchange.  »  *  *  The  allowance  of 
grace  is  wholly  the  child  of  usage ;  and 
a  custom  or  usage  that  a  particular 
species  of  paper  or  inland  bills  shall 
be  payable  without  grace,  is  just  as 
admissible  and  equally  valid  as  a  cus- 
tom or  usage  that  another  species  of 
paper  or  inland  bills  shall  be  entitled 


to  grace.  The  usage  or  custom  which 
excludes  grace  certainly  does  not 
more  impugn  or  qualify  the  general 
rules  of  the  law  merchant,  or  of  the 
common  law,  than  the  custom  which 
allows  it;  and  yet  the  custom  which 
allows  it  is  acknowledged  to  be  valid." 
See  Kilgore  v.  Bulkley,  14  Conn. 
(oi>inion    of    Jones, 


Loring,     5     Allen 


362,    367,    note 
Ch.  J.). 

43.  Coffin     V. 
(Mass.),  153. 

44.  Macloon  v.  Smith,  49  Wis.  200, 
6  N.  W.  336. 

45.  Bell  V.  Sackettj  38  Cal.  407. 

46.  Homes  v.  Smith,  20  Me.  264; 
Farnum  v.  Fowle,  12  Mass.  89,  7  Am. 
Dec.  35;  Barlow  v.  Planters'  Bank,  7 
How.  (Miss.)  129;  Kuntz  v.  Tempel, 
48  Mo.  71;  West  v.  Lee,  50  How.  Pr. 
(N.  Y.)  313;  Sheldon  v.  Benham,  4 
Hill  (N.  Y.),  129,  40  Am.  Dec.  271, 
in  which  case  it  was  held  that  pay- 
ment of  a  note  cannot  be  demanded 
on  the  4th  of  July,  so  as  to  charge 
the  indorser,  but  if  that  be  the  last 
day  of  grace,  demand  should  be  made 
on  the  3d.  Kansom  v.  Mack,  2 
Hill  (N.  Y.),  587;  Mechanics,  etc.. 
Bank  v.  Gibson,  7  Wend.  (N.  Y.)  460; 
Ontario  Bank  v.  Petrie,  3  Wend.  (N. 
Y.)   456. 

47.  Brennan  v.  Vogt,  97  Ala.  647, 
11  South.  893;  First  Nat.  Bank  of 
Hastings  v.  McAllister,  33  Neb.  646, 
50  N.  W.  1040;  Hagerty  v.  Engle,  43 
N.  J.  L.  299. 
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payment  of  an  instrument  entitled  to  grace  on  the  last  day  of 
grace  is  sufficient  to  charge  an  indorser;**  hut  a  demand  hefore 
that  time  is  premature  and  ineffectual.** 

§  105.  Time;  how  computed. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides as  follows:  "  Where  the  instrument  is  payable  at  a  fixed 
"  period  after  date,  after  sight,  or  after  the  happening  of  a  speci- 
"  fied  event,  the  time  of  payment  is  determined  by  excluding  the 
"  day  from  which  the  time  is  to  begin  to  run,  and  by  including 
"  the  date  of  payment."  ^  The  Statutory  Construction  Law  of 
New  York  provides  that  "  in  computing  any  specified  number  of 
days,  weeks,  or  months  from  a  specified  event,  the  day  upon  which 
the  event  happens  is  deemed  the  day  from  which  the  reckoning 
is  made.  The  day  from  which  any  specified  number  of  days, 
weeks,  or  months  of  time  is  reckoned  shall  be  excluded  in  making 
the  reckoning."  '^  A  similar  provision  is  contained  in  the  laws 
of  many  of  the  States. 

b.  General  rule. —  The  rule  of  the  Negotiable  Instruments  Law 
does  not  differ  from  that  of  the  common  law.  Independent  of 
the  statute,  the  rule  is  that  in  ascertaining  the  time  of  maturity 

48.  Lenox  V.  Roberts,  2  Wheat.  (U.  Mode  of  computing  months. —  The 
S. )  373,  4  L.  Ed.  264;  Eenner  v.  Bank  rule  as  declared  in  section  26  of  the 
of  Columbia,  9  Wheat.  (U.  S.)  581,  New  York  Statutory  Construction 
6  L.  Ed.  166,  where  it  was  held  that  Law  is  in  substance  a  revision  and 
to  charge  an  indorser  demand  must  re-enactment  of  the  rule  as  it  had 
be  made  of  the  maker  on  the  third  existed  in  the  original  Revised  Stat- 
day  after  that  limited  in  the  note;  utes  of  New  York  of  the  year  1828. 
and  that  even  the  mutual  agreement  Such  section  is  as  follows: 

of  the  principal  parties  will  not  alter  "  §  26.  Month. —  In  a  statute,  eon- 
this  rule.  Crenshaw  v.  McKiernan,  tract  or  public  or  private  inrtrument. 
Minor  (Ala.),  295;  Guignon  v.  Union  unless  otherwise  provided  in  such  con- 
Trust  Co.,  156  111.  135,  40  N.  E.  556,  tract  or  instrument  or  by  law,  the 
47  Am.  St.  Rep.  186;  Cook  v.  Renick,  term  month  means  a  calendar  month 
19  111.  598;  Coleman  v.  Carpenter,  9  and  not  a  lunar  month.  A  number  of 
Pa.  St.  178,  49  Am.  Dec.  552;  Gar-  months  after  or  before  a,  certain  day 
land  V.  West,  9  Baxt.  (Telin.)  315;  shall  be  computed  by  counting  such 
Cary-Lombard  Co.  v.  Eirst  Nat.  Bank,  number  of  calendar  months  from  such 
86  Tex.  299,  24  S.  W.  260.  day,  exclusive  of  the  calendar  month 

49.  Edgar  v.  Greer,  8  Iowa,  394,  74  in  which  such  day  occurs,  and  shall 
Am.  Dec.  316;  Farnum  v.  Fowle,  12  include  the  day  of  the  month  in  the 
Mass.  89,  7  Am.  Dec.  35;  Jones  v.  last  months  so  counted  having  the 
Pales,  4  Mass.  245;  Leavitt  v.  Simes,  same  numerical  order  in  days  of  the 
3  N.  H.  14;  Griffin  v.  GofT,  12  Johns,  month,  as  the  day  from  which  the 
(N.  Y.)  423.  computation  is  made,  unless  there  be 

50.  Neg.  Inst.  L.  (N.  Y.),  §  146.  not  so  many  days  in  the  last  month 
For  same  section  in  statutes  of  other  bo  counted,  in  which  ease  the  period 
States   see  Appendix.  computed   shall   expire  with   the  last 

51.  Stat.  Const.  L.    (N.  Y.),  §  27.  day  of  the  month  so  counted." 
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of  an  instrument  payable  in  a  given  number  of  days,  the  day  of 
tbe  date  should  be  excluded.'^  The  rule  as  to  computing  time 
by  months  as  stated  in  the  ^ew  York  Statutory  Construction 
Law,  contained  in  a  preceding  note,  is  that  which  is  in  force  in 
most  jurisdictions.  Unless  otherwise  provided  by  statute,  or 
established  by  usage,  months  are  always  reckoned  as  calendar 
months,  and  where  a  bill  or  note  is  payable  a  certaiu  number  of 
months  after  date,  it  falls  due  on  the  day  of  the  month  corre- 
sponding with  the  day  of  date;"*  this,  of  course,  is  without  the 
allowance  of  grace. 

g  io6.  Effect  of  instrument  payable  at  a  bank. 

a.  Statutory  provision. —  The  ISTegotiable  Instruments  Law  pro- 
vides that:  "  Where  the  instrument  is  made  payable  at  a  bank 
"  it  is  equivalent  to  an  order  to  the  bank  to  pay  the  same  for  the 
"  account  of  the  principal  debtor  thereon."  "* 

b.  Effect  of  statute;  general  rule. — ■  There  is  a  decided  conflict 
of  authority  as  to  the  right  of  a  bank  at  which  a  negotiable  in- 
strument is  made  payable,  to  apply  in  payment  thereof  the  funds 
of  the  maker  or  acceptor  on  deposit  in  such  bank  at  the  time  of 
the  maturity  of  the  instrument.  It  is  somewhat  difficult  to  de- 
termine from  the  decided  cases  the  doctrine  most  worthy  of 
acceptance.  It  is  evident,  however,  that  the  framers  of  the 
Negotiable  Instruments  Law  considered  that  the  weight  of 
authority  was  in  support  of  the  doctrine  that  where  a  maker  of 
a  note  specifies  a  bank  in  which  he  is  a  depositor  as  a  place  of 
payment,  his  evident  purpose  is  to  charge  his  account  at  the 
bank  with  the  payment  of  the  note,  and  that  the  bank  is,  there- 
fore, authorized  to  accept  the  note  as  an  order  to  apply  his  de- 
posit in  payment  of  such  note.®''     There  can  be  no  doubt  that 

52.  Bradley  v.  Northern  Bank  of  54.  Neg.  Inst.  L.  (N.  Y.),  §  147. 
Alabama,  60  Ala.  252;  Msher  y.  For  the  same  section  in  statutes  of 
State    Bank,    7    Blackf.    (Ind.)     610;    other  States  see  Appendix. 

Henry  v.  Jones,  8  Mass.  415;  Wood-  55.  See  Crawford  on  Negotiable  In- 
bridge  v.  Brigham,  12  Mass.  403,  7  struments  Law  of  New  York,  note  to 
Am.  Dec.  85.  section  147,  where  Mr.  Crawford,  the 

53.  Wagner  V.  Kenner,  2  Rob.  (La.)  reputed  framer  of  the  law,  says: 
395 ;  Barlow  v.  Planters'  Bank,  7  How.  "  There  is  some  conflict  in  the  de- 
(Miss.)  129;  Leffingwell  v.  White,  1  cisions  as  to  the  authority  of  a  bank 
Johns.  Cas.  (N.  Y.)  99,  1  Am.  Dec.  to  pay  a  note  or  acceptance  made  pay- 
97;  Eoehner  v.  Knickerbocker  Life  able  there.  The  rule  adopted  in  the 
Ins.  Co.,  63  N.  Y.  160;  McMurchey  v.  statute  is  the  one  sustained  by  the 
Eobinson,  10  Ohio,  496;  Bank  of  Ten-  weight  of  authority;  and  is  also  the 
nessee  V.  Officer,  3  Baxt.  (Tenn.)  173;  rule  which  is  most  convenient  in 
Eipley  v.  Greenleaf,  2  Vt.  129.  practice." 
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the  statute  has  settled  and  made  uniform  the  rule  in  all  States 
■which  have  adopted  it.  The  statute  has  evidently  changed  the 
rule  in  Tennessee,  where  it  was  held  in  a  well-considered  case"* 
that  a  bank  has  no  implied  authority  to  pay  to  a  third  person  a 
note  made  by  a  depositor  payable  at  its  place  of  business,  simply 
because  he  has  funds  there  sufficient  for  that  purpose,  in  the 
absence  of  any  established  course  of  dealings,  or  previous  instruc- 
tions so  to  apply  such  deposits.  This  rule  was  apparently  based 
•on  sound  reasoning  and  ample  authority.^^  But  there  are  a  num- 
ber of  well-considered  cases  which  go  to  the  full  extent  of  hold- 

56.  Note   payable    at   bank    where  Moreover,  we  are  constrained  to  be- 

jnaker    has    funds    deposited. —  Gris-  lieve  that  the  contrary  view  is  more 

som    V.    Commercial    Nat.    Bank,    87  in  harmony  with  well-settled  adjudi- 

Tenn.    350,    10    S.    W.    774,    10    Am.  cations  in  this  State  upon  principles 

St.  Rep.  669,   3  L.  R.  A.  273.     This  presenting    analogous    questions,    and 

contains  a  careful  analysis  of  all  the  that  the  current  of  adjudged  cases  is 

leading  authorities   on   both   sides   of  certainly  as  strong  in  the  same  direc- 

this  question,  summarizes  them  com-  tion."     Citing  McGill  v.  Ott,  10  Lea 

pletely,  and  ends  with  the  conclusion  (Tenn.),  147. 

"  that  there  is  no  implied  authority  57.  The  rule  in  Tennessee  is  the 
for  a  bank  to  pay  to  a  third  party  a  same  as  that  in  Illinois.  See  Wood  v. 
note  made  -ayable  at  its  place  of  busi-  Merchants'  Sav.  L.  &  T.  Co.,  41  111. 
ness  simply  because  of  the  fact  that  267;  Ridgely  Nat.  Bank  v.  Patton, 
the  maker  has  funds  sufficient  for  that  109  111.  479 ;  Haines  v.  McFerren,  19 
purpose,  in  the  absence  of  any  course  111.  App.  172.  And  in  Indiana,  in  the 
of  dealing  or  previous  instructions  to  case  of  Scott  v.  Shirk,  60  Ind.  160, 
so  apply  the  deposits."  In  speaking  the  court  said:  "A  bank  of  deposit 
of  the  authorities  upon  this  question  has  no  power  to  apply  a  money  deposit 
the  court  says :  "  We  recognize  the  in  its  possession  belonging  to  the 
fact  that  it  is  of  prime  importance  maker  of  a  promissory  note  payable 
that  the  several  States  in  this  Union  at  such  bank  to  the  satisfaction  of 
ahould,  as  far  as  may  be,  without  such  note  without  his  consent."  To 
doing  violence  to  well-settled  prin-  the  same  effect  is  National  Exchange 
ciples  of  State  jurisprudence,  en-  Bank  v.  National  Bank  of  North 
deavor  to  bring  about  and  maintain  America,  132  Mass.  151,  where  the 
as  much  certainty  and  uniformity  of  court  says:  "The  case  expressly 
decision  on  questions  of  commercial  finds  that  Carrick,  Calvert  &  Co. 
law  as  can  bie  accomplished.  In  re-  never  have  given  any  authority  to 
sponse  to  this  idea  we  would,  upon  the  the  plaintiflF  to  pay  their  notes  out 
question  now  before  us,  yield  much  of  their  funds  on  deposit.  Such  au- 
of  the  strong  conviction  we  entertain  thority  cannot  be  implied  merely  from 
thereon  in  the  endeavor  to  place  our-  the  fact  that  they  made  their  notes 
selves  in  line  with  the  current  of  au-  payable  there."  And  in  Edwards  on 
thority,  if  a  strong  and  steady  current  Bills  and  Notes  (3d  ed.,  1882),  §  195, 
<:ould  be  formed,  which  would  not  it  is  said :  "  The  better  opinion  un- 
threaten  to  engulf  and  destroy  dis-  doubtedly  is  that  the  bank  has  no 
tinetions  which  have  been  long  and  right  to  pay  out  the  money  of  a  de- 
well  settled  in  this  State.  While  we  positor  except  upon  his  order,  or  with 
must  concede  that  the  weight  of  text-  his  assent."  See  also  St.  Paul  Nat. 
book  authority  is  in  support  of  de-  Bank  v.  Cannon,  46  Minn.  95,  48  N. 
fendant's  contention,  we  are  unable  to  W.  526;  Newman  on  Bank  Deposits, 
discover  that  the  weight,  of  judicial  §  119,  p.  120;  Selover  on  Bank  Collec- 
«lecision    is    in    the    same    direction,  tions,  §  42. 
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ing  that  a  note  payable  at  a  bank  is  in  effect  the  equivalent  of  a 
check  or  draft  on  the  bank  in  favor  of  the  holder  of  a  note,  and 
that  the  bank  is  in  default  if  it  allows  the  paper  to  go  to  protest, 
in  case  the  maker  has  money  due  him  from  the  bank,  on  account, 
generally  applicable  to  the  payment  of  drafts  or  checks.®®  In  an 
Indiana  case,®'  Mitchell,  J.,  said:  "  While  we  are  not  inclined 
to  the  view  that  a  promissory  note,  negotiable  and  payable  at  a 
bank,  is  in  all  respects  the  equivalent  of  a  check  drawn  by  the 
maker  against  a  fund  on  deposit  in  the  bank,  so  as  to  require  the 
banker  to  pay  the  note,  on  presentation,  out  of  funds  applicable 
to  that  purpose,  we  can  conceive  of  no  valid  reason  why  a  note  or 
bill  thus  drawn  shall  not  be  held  to  authorize  the  banker  to  pay 
and  thereby  become  subrogated  to  all  the  rights  of  the  holder  to 
the  same  extent  as  if  it  had  purchased  the  paper  after  maturity. 
One  who  has  drawn  a  note  or  bill  payable  at  a  bank  must  have 
done  so  for  some  purpose,  and  he  cannot  be  heard  to  say,  after  hia 
banker  had  paid  a  just  debt  for  which  he  had  given  a  note,  to 
•which  the  maker  claims  no  defense,  that  the  payment  was  wholly 
voluntary  and  unauthorized.  In  such  a  case  the  banker  who  haa 
paid  the  note  is  entitled  to  hold  it  as  the  equitable  owner  or  pur- 
chaser, and  is  entitled  to  set  it  off  in  a  suit  to  recover  a  balance 
due  the  depositor  on  a  general  account." 

58.  Note  payable  at  bank  equiva-  had  become  the  holder  of  the  notes  in 

lent  to  check  or  draft. —  ^tna  Nat.  question,  and  that  there  then  existed 

Bank  v.    Fourth   Nat.    Bank,   46   N.  in  favor  of  the  banks  a  right  of  set- 

Y.  82 ;   Indig  v.  National  City  Bank,  oflE    against    any    depositj    which    the 

80    N.    Y.    100;    Griffin    v.    Rice,    1  makers  may  have  had  in  the  banks  at 

Hilt.      (N.      Y.)      184;      Commercial  the     maturity     of     the     notes;     the 

Bank  v.  Henninger,  105  Pa.  St.  496;  effect   of    the   ruling   in   these    eases 

German  Nat.  Bank  v.  Foreman,   138  is     to     prevent     banks     from    waiv- 

Pa.  St.  474,  in  which  case  it  appeared  ing   this    right    to   the    prejudice   of 

that  a  bank  which  had  discounted  a  indorsers. 

note  had,  when  it  matured,  funds  of       In  the  case  of   Kiverside   Bank  v. 

the  maker  on  deposit  applicable  to  the  First  Nat.  Bank,  74  Fed.  276,  20  C. 

note  and  sufficient  to  pay  it,  but  the  C.  A.  181,  it  was  held  that  the  pay- 

maker,  who  conceived  that  he  had  a  ment  of  a  note  by  the  bank  at  which 

defense  against  the  payee,  induced  the  it  is  made  payable,  although  made  un- 

bank  not  to  charge  the  note  to  his  ac-  der  misapprehensions  of  the  state  of 

count,    but    to    bring    suit    thereon  the   maker's   account   with   the  bank, 

against  the  payee,  who  was  also  in-  concludes    the    bank    as    against    the 

dorser.    It  was  held  that  the  indorser  holder    of    the    note,    who    has    sur- 

was  discharged  by  the  bank's  failure  rendered  it,  and  the  payment  cannot 

to  collect  the  note  out  of  the  funds  be  recovered  back  of  the  holder. 
of  the  maker  in  its  hands.    It  will  be       59.  Bedford    Bank   v.    Acoam,    125 

noticed  upon  an  examination   of  the  Ind.  584,  25  N.  B.   713,  21   Am.  St- 

two  Pe!nnsylvania  cases  that  the  banks  Bep.  258,  9  L.  K.  A.  560. 
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§  107.  What  constitutes  payment  in  due  course. 

The  Negotiable  Instruments  Law  provides  as  follows:  "  Pay- 
"  ment  is  made  in  due  course  when  it  is  made  at  or  after  the 
"  maturity  of  the  instrument  to  the  holder  thereof  in  good  faith 
"  and  Avithout  notice  that  his  title  is  defective."  ^  This  is  a  statu- 
tory declaration  of  a  general  rule,  and  is  inserted  here  because  in 
the  ISTegotiable  Instruments  Law  it  is  included  in  the  article  on 
"  Presentment  for  Payment,"  which  is  made  the  basis  of  this 
chapter.  We  will  consider  this  section  in  connection  with  a  sub- 
sequent chapter  on  "  Discharge  of  Negotiable  Instruments."  " 

60.  Neg.  last.  L.    (N.  Y.),  §   148.       61.  Chap.  11,  post. 
For  same  section  in  statutes  of  other 
States  see  Appendix. 
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§  io8.  To  Whom  Notice  of  Dishonor  Must  be  Given. 

a.  Statutory  provision. 

b.  Protest;  notice  of  dislionor. 

c.  Effect  of  failure  to  give  notice. 

d.  Notice  to  a  drawer,  or  one  of  successive  indorsers. 

e.  Notice  f-f  dishonor  of  nonnegotiable  instruments. 

f.  Notice  to  party  or  agent;  statutory  provision. 

g.  Service  of  notice  where  party  is  dead;  statutory  provision, 
h.  Notice  to  partners;  statutory  provision. 

i.  Notice  to  persons  jointly  liable;  statutory  provision, 
j.  Notice  to  bankrupt  or  insolvent;  statutory  provision. 

§  109.  By  Whom  Notice  to  be  Qiven. 

a.  Statutory  provision. 

b.  General  rule. 

§  no.  Notice  by  Agent. 

a.  Authority  of  agent;  statutory  provision. 

b.  When  agent  may  give  notice;  statutory  rule. 

§  III.  Benefits  of  Notice. 

a.  Where  notice  is  given  by  or  on  behalf  of  holder ;  statutory  provision. 

b.  Where  given  by  or  on  behalf  of  party  entitled  to  give  notice;  statu- 

tory rule. 

§  113.  Sufficiency  and  Form  of  Notice. 

a.  When  notice  sufficient. 

(1)  Statutory  provision. 

(2)  Misdescription  of  instrument  and  mistake. 

b.  Form  of  notice. 

(1)  Statutory  provision. 

(2)  Notice  may  be  oral. 

(3)  General  rule  as  to  sufficiency  of  notice. 

(4)  Service  by  mail. 

§  113.  Time  Within  Which  Notice  Must  be  Given. 

a.  General  and  statutory  rule. 

b.  Delay  in  giving  notice,  when  excusable;  statutory  provision. 

c.  Where  parties  reside  in  the  same  place;  statutory  provision. 

d.  Where  parties  reside  at  different  places;  statutory  provision. 

e.  Notice  to  successive  indorsers;  statutory  provision. 
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§  114.  Service  of  Notice  by  Mall. 

a.  In  general. 

b.  Diligence  to  ascertain  address. 

c.  Miscarriage  in  mails. 

d.  What  constitutes  deposit  in  post-office;  statutory  provision. 

§  115.  Where  Notice  Must  be  5ent. 

a.  Statutory  provision. 

b.  Sufficiency  of  address. 

§  116.  Waiver  of  Notice. 

a.  In  general. 

b.  How  waiver  of  notice  may  be  made;  statutory  provision. 

c.  Waiver  after  omission  to  give  notice. 

d.  Waiver,  express  or  implied. 

e.  By  whom  made. 

f.  Whom  affected  by  waiver;  statutory  provision. 

g.  Effect  of  waiver  of  protest. 

§  117.  When  Notice  May  be  Dispensed  With. 

a.  Statutory  provision. 

b.  In  general. 

c.  Diligence  required. 

d.  When  notice  need  not  be  given  to  drawer;  statutory  provision. 

e.  When  notice  need  not  be  given  to  indorser ;  statutory  provision. 

g  118.  Notice  of  Dishonor  by  Nonacceptance. 

a.  Notice  not  required  where  notice  of  nonacceptance  has  been  given. 

b.  Necessity  for  notice. 

§  119.  Protest  of  Negotiable  Instrument. 

§  108.  To  whom  notice  of  dishonor  must  be  given. 

a.  Statutory  provision. —  The  Ifegotiable  Instruments  Law  pro- 
vides as  follows :  "  Except  as  herein  otherwise  provided,  when  a 
"  negotiable  instrument  has  been  dishonored  by  nonacceptance  or 
"  nonpayment,  notice  of  dishonor  must  be  given  to  the  drawer  and 
"to  each  indorser,  and  any  drawer  or  indorser  to  whom  such 
"  notice  is  not  given  is  discharged."  *^  A  similar  provision  is 
contained  in  the  English  Bills  of  Exchange  Act.*^ 

62.  Neg.  Inst.  L.  (N.  Y.),  §  160.  charged  unless  he  can  show  that  the 
For  same  section  in  statutes  of  other  drawee  had  sufficient  funds  in  his 
States  see  Appendix.  Section  con-  hands  when  the  bill  was  dishonored. 
strued,  Phillips  &  Ebling  Brewing  Co.  Under  the  German  Exchange  Act, 
V.  Beinbeimer,  32  Misc.  (N.  Y.)  594,  article  45,  the  omission  to  give 
66  N.  Y.  Supp.  458.  due    notice    of    protest    deprives    the 

63.  English  Bills  of  Exchange  Act,  bolder  of  his  right  to  interest 
I  48.  Under  the  French  Code,  articles  and  damages,  but  he  can  still 
168-170,  the  omission  to  give  due  no-  recover  the  amount  of  the  bill, 
tice  of  protest  discharges  the  in-  unless  his  omission  has  caused 
dorsers,   but   the   drawer   is   not  dis-  actual    damage. 
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b.  Protest  J  notice  of  dishonor. —  In  a  strict  and  technical  sense 
the  term  "  protest "  is  not  applicable  to  promissory  notes ;  techni- 
cally it  means  only  the  formal  declaration  drawn  up  and  signed 
by  a  notary.®*  In  the  ISTegotiable  Instruments  Law  a  protest  is 
applied  to  a  foreign  bill  dishonored  by  nonacceptance,  or  if  duly 
accepted,  dishonored  by  nonpayment.*^  But  in  a  popular  sense, 
and  as  used  among  men  of  business,  the  term  includes  all  the  steps 
necessary  to  charge  a  drawer  or  indorser.^  A  notice  of  dishonor, 
as  will  be  observed  hereafter,  does  not  require  the  formality  of  a 
technical  protest.  It  implies  that  the  drawer  of  a  bill,  and  each 
indorser  of  a  negotiable  instrument  shall  be  notified  of  the  in- 
strument's dishonor,  and  the  fact  that  such  drawer  or  indorser 
already  has  knowledge  of  the  dishonor  of  the  instrument  is  not 
material ;  the  notice  must  inform  him  that  the  instrument  has  been 
duly  presented  for  payment ;  that  it  has  been  dishonored,  and  that 
the  holder  looks  to  him  for  payment.*^  In  this  chapter,  as  in  the 
Negotiable  Instnnnents  Law,  the  term  "  notice  of  dishonor  "  will 
be  used,  and  it  should  be  distinguished  in  its  meaning  from  that 
of  the  term  "  protest "  as  more  technically  used,  in  relation  to 
foreign  bills  of  exchange,  in  a  subsequent  chapter  of  this  work. 

c.  Effect  of  failure  to  give  notice. —  The  drawer  of  a  bill  of 
exchange,  or  an  indorser  of  any  negotiable  instrument  will  not  be 
liable  thereon,  where  the  instrument  has  been  dishonored  by  non- 
acceptance  or  nonpayment,  unless  a  notice  of  such  dishonor  be 
given  to  such  drawer  or  indorser. ''^    The  necessity  of  notice  and 

64.  Coddington  v.  Davis^  1  N.  Y.  formed  by  a  mere  clerk  or  a  public 
186;  Townsend  v.  Lorain  Bank,  officer."  See  also  Townsend  v.  Lorain 
2  OMo  St.  345 ;  Story  on  Bills,  §  276.  Bank,  2  Ohio  St.  345 ;  White  v.  Keith, 

65.  Neg.  Inst.  L.    (N.  Y.),    §   260.  97  Ala.  668,  12  South.  611. 

See  post,  chap.  XIV,  §  164,  p.  609.  67.  Meaning    of    term    "  notice."— 

66.  Meaning  of  term  "protest." —  Jagger  v.  National  Geaman-Ameri- 
In  the  case  of  Coddington  v.  Davis,  can  Bank,  53  Minn.  386,  55  N. 
1  N.  Y.  186,  the  court  said:  "The  W.  545.  In  the  case  of  Burg  v.  Legge, 
term  'protest'  in  a  strict  techni-  5  M.  &  W.  (Eng.)  418,  420,  the  court 
cal  sense  is  not  applicable  to  prom-  said:  "There  must  be  proof  of  a 
issory  notes.  The  word,  however,  as  notice  given  from  some  party  entitled 
I  apprehend,  has  by  general  usage  ac-  to  call  for  payment  of  the  bill,  and 
quired  a  more  extensive  signification,  conveying  in  its  terms  intelligence  of 
and  in  a  case  like  the  present  in-  the  presentment,  dishonored,  the  par- 
eludes  all  those  cases  which  by  law  ties  to  be  held  liable  in  consequence, 
are  necessary  to  charge  the  indorser.  That  is  the  true  meaning  of  the  word 
When  among  men  of  business  a,  note  '  notice,'  when  used  in  declarations  of 
is  said  to  be  protested,  something  this  kind,  and  the  mere  knowledge  of 
more  is  understood  than  an  official  the  party  is  not  enough."  See  also 
declaration  of  a  notary.  The  expres-  Carter  v.  Flower,  16  M.  &  W.  (Eng.) 
sion  would  be  used  indefinitely  to  in-  749;  Brown  v.  Ferguson,  4  Leigh 
dicate  a   series   of   acts   necessary   to  (Va. ),  37,  24  Am.  Dec.  707. 

confer  an  additional  into  an  absolute       68.  McGruder  v.  Unloli  Bank,  3  Pet. 
liability   whether   its   acts  were   per-    (U.   S.)    90,  7  L.  Ed.  612;   Pryor  v. 
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the  effect  of  omission  is  the  same  as  that  of  a  demand  of  payment, 
which  has  already  been  considered.  Reference  should  be  made  to 
the  cases  cited  in  the  notes  under  the  preceding  chapter  in  this 
connection.**  If  a  party  is  discharged  from  liability  by  an  omis- 
sion to  give  notice  of  dishonor,  he  is  also  discharged  from  liability 
for  the  debt  or  other  consideration  for  which  the  instrument  was 

•  70 

given.'" 

d.  Notice  to  a  drawer,  or  one  of  successive  indorsers. —  The 
effect  of  a  failure  to  give  notice  of  dishonor  to  a  drawer  or  indorser 
is  to  relieve  such  party  from  liability;  the  indorser  to  whom  the 
notice  is  given  is  charged  with  the  liability,  and  the  other  indorsers 
are  released  therefrom.  Thus,  if  the  indorser  of  a  bill  of  exchange 
is  given  notice  of  dishonor,  it  is  sufHcient  to  bind  him,  although 
notice  is  not  given  the  drawer.^'^  And  it  is  not  necessary  for  the 
holder  of  a  note  to  give  notice  of  nonpayment  to  a  prior,  in  order 
to  hold  a  subsequent  indorser  •,''^  he  is  only  required  to  notify  the 
indorser  to  whom  he  intends  to  look  for  payment.''^  It  belongs  to 
each  indorser  to  see  for  himself  that  prior  indorsers  are  duly 
fixed  with  the  liability,  if  he  would  have  a  remedy  over  against 
them.^*    And  where  a  notice  is  thus  given  by  each  indorser  to  his 

Bowman,   38   Iowa,   92;    Rea  v.   Dor-  Pa.    St.    139;    Cardwell   v.   Allan,    33 

ranee,  19  Me.  137;  Weber  v.  Matthews,  Gratt.  (Va.)  160;  Westfall  v.  Farwell, 

101   Mass.   481;    Coon   v.   Pruden,   26  13  Wis.  504;  Big  Sandy  Nat.  Bank  v. 

Minn.   105;    Cayuga  County   Bank  v.  Chilton,  40  W.  Va.  491,  21  S.  E.  774. 

Warden,  1  N.  Y.  413.  In  the  case  of  Henry  v.  State  Bank, 

69.  See  ante,  chap.  VII,  §  90.  supra,   it  was  held  that  an  indorser 

70.  Bridges  v.  Bury,  3  Taunt,  who  has  received  due  notice  of  the 
(Eng.)  131;  Jolies  v.  Savage,  6  Wend,  protest  for  nonpayment  of  a  note  held 
(N.  Y.)   659;  Woodcock  v.  Bennett,  1  by  a  bank,  will  not  be  discharged  be- 

Cow.    (N.  Y.)   711.  cause  a  prior  indorser  was   not  thus 

71.  Hare  v.  Henty,  10  C.  B.  (N".  S.)  notified,  notwithstanding  it  was  the 
(Eng.)  65;  Prideaux  v.  Criddle,  L.  R.,  usage  of  the  bank  to  notify  all  in- 
4  Q.  B.  ( Eng. )  455 ;  Moule  v.  Brown,  dorsers  of  paper  not  paid  at  maturity. 
4  Bing.  N.  C.  (Eng.)  266;  Finer  v.  And  in  Westfall  v.  Edwards,  13  Wis. 
Clary,  17  B.  Mon.  (Ky.)  645;  Moody  504,  it  was  held  to  be  no  defense  to 
V.  Mack,  43  Mo.  210;  G-ough  v.  Staats,  an  action  by  the  holder  against  an 
13  Wend.  (N.  Y. )  549;  Merchants'  indorser  who  was  properly  notified,  to 
Bank  v.  Spicer,  6  Wend.  (N.  Y.)  443;  show  that  the  holder  attempted  to 
New  Hanover  Bank  v.  Kenan,  76  N.  C.  notify  other  indorsers,  but  failed. 
340.  74.  Each     indorser     to     see     that 

73.  Baker  v.  Morris,  25  Barb.    (N.  prior    indorser    is    notified. —  In    the 

Y.)    138.  case    of    Spencer    v.    Ballou,    18    N. 

73.  Only  indorser  to  be  charged  Y.  327,  the  court  said:  "The 
need  be  notified. —  Henry  v.  State  only  remaining  objection  by  the  de- 
Bank,  3  Ind.  216;  Carter  v.  Brad-  fendant  to  his  being  held  liable  in 
ley,  19  Me.  62,  36  Am.  Dec.  735 ;  this  suit,  is  founded  upon  the  direc- 
Wood  v.  Callaghan,  61  Mich.  402,  tion  by  the  plaintiff  to  the  notary 
28  N.  W.  162,  1  Am.  St.  Rep.  597 ;  public  not  to  charge  the  prior  indorser, 
Spencer  v.  Ballou,  18  N.  Y.  327;  and  the  exclusion  of  evidence  that  the 
Lawson  v.  Farmers'  Bank,  1  Ohio  prior  indorser  would  have  been 
St.     206;     Struthers    v.     Blake,     30  charged  but  for  that  direction.     The 
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immediate  indorser  it  will  inure  to  the  benefit  of  the  holder,  and 
fix  the  liability  of  all  of  themJ" 

e.  Notice  of  dishonor  of  nonnegotidble  instruments. —  The  better 
rule  seems  to  be  that  an  indorser  of  a  nonnegotiable  instrument  is 
liable,  although  no  notice  of  dishonor  is  given  him  by  the  holder^® 
This  rule  is  based  upon  the  theory  that  nonnegotiable  instruments 
axe  not  within  the  protection  of  the  law  merchant,  and  that  a  per- 
son indorsing  such  an  instrument  for  transfer  is  not  an  indorser 
in  a  commercial  sense,  and  the  paper  does  not,  on  its  face,  import 
a  contract  of  indorsement."  But  there  are  a  number  of  decisions 
in  conflict  with  this  principle,  to  the  effect  that  notice  of  dishonor 


plaintiff  was  under  no  obligation  to 
the  defendant  to  charge  the  prior  in- 
dorser, and  might  lawfully  direct  that 
notice  of  the  protest  be  served  only 
on  the  defendant.  The  holder  of  a 
note  is  required  to  charge  only  the 
indorsers  to  whom  he  desires  to  look 
for  payment,  and  it  belongs  to  each 
indorser  to  see  for  himself  that  prior 
indorsers  arc  duly  fixed,  if  he  would 
have  a  remedy  over  against  them." 
And  in  Lawson  v.  Farmers'  Bank,  1 
Ohio_  St.  206,  221,  the  court  said: 
"  It  is  claimed  on  behalf  of  the  plain- 
tiffs in  error  in  this  case  that  the 
notice  of  dishonor  of  the  bill  should 
have  been  sent  immediately  to  them, 
instead  of  being  sent,  as  it  was  in  the 
first  place,  to  the  Bank  of  Salem.  The 
holder  is  not  bound  to  give  notice  of 
the  dishonor  to  any  more  than  his 
immediate  indorser.  And  each  party 
to  a.  bill  has  the  same  time  after  no- 
tice to  himself,  for  giving  'notice  to 
other  parties  beyond  him,  that  was 
allowed  to  the  holder  after  the  de- 
fault." In  Baker  v.  Morris,  25  Barb. 
(N.  Y.)  138,  the  court  said:  "It 
was  not  necessary  for  the  holder  in 
order  to  charge  the  subsequent  in- 
dorser, to  give  notice  of  nonpayment 
to  the  prior  indorser;  it  belongs  to 
each  party  to  a  note  or  bill  to  give 
notice,  or  to  see  that  notice  is  given, 
to  all  prior  parties  to  whom  he  would 
resort  in  case  it  should  be  necessary." 
Citing  Morgan  v.  Woodworth,  3  Johns. 
Cas.  (N.  Y.)  89;  3  Kent's  Comm.  105, 
108;  Chitty  on  Bills,  530.  See 
also  Lynn  First  Nat.  Bank  v.  £-mith, 
132  Mass.  227;  Eagle  Bank  v.  Hatha- 
way, 5  Mete.  (Mass.)  212;  Wood 
V.  Callaghan,  61  Mich.  402,  28  N.  W. 
162,  1  Am.  St.  Eep.  597;  Manchester 


Bank  v.  Fellows,  28  N.  H.  302;  West 
Eiver  Bank  v.  Taylor,  34  N.  Y.  128; 
Mead  v.  Engs,  5  Cow.  (N.  Y.) 
303. 

75.  United  States  Bank  v.  Goddard, 
5  Mason  (U.  S.),  366;  West  Eiver 
Bank  v.  Taylor,  34  N.  Y.  128 ;  Metro- 
politan Bank  v.  Engel,  66  App.  Div. 
(ST.  Y.)   273,  72  N.  Y.  Supp.  691. 

76.  Notice  not  required  to  bind 
indorser  of  nonnegotiable  instruments. 
—  Ish  v.  Mills,  Fed.  Cas.  No.  7,104, 
1  Cranch  C.  C.  (U.  S.)  567;  Huse 
v.  Hamblin,  29  Iowa,  501,  4  Am. 
Eep.  244;  Billingham  v.  Bryan, 
10  Iowa,  317;  Richards  v.  Warring, 
1  Keyes  (N.  Y.),  576;  White  v.  Low, 
7  Barb.  (N.  Y.)  204;  Seymour  v.  Van 
Slyck,  8  Wend.  (N.  Y.)  403.  In  the 
case  of  Haber  v.  Brown,  101  Cal.  445, 
35  Pac.  1035,  it  was  held  that  in  re- 
spect to  the  immediate  indorsee  of 
the  payee  of  a  nonnegotiable  prom- 
issory note,  the  indorsement  will 
ordinarily  create  the  same  liabili- 
ties and  obligations  as  the  in- 
dorsement of  a  negotiable  note.  The 
court  said :  "  It  is  unnecessary  to 
decide  in  this  case  whether  demand 
and  notice  of  nonpayment  of  »  non- 
negotiable  note  indorsed  in  blank  by 
the  payee  is  required  to  be  given  in 
every  case  of  a  transfer  of  such  a 
Mote  in  order  to  entitle  the  immediate 
indorsee  of  the  payee  to  recover 
thereon  against  the  payee;  but  such 
demand  and  notice  ought  to  be  re- 
quired where  the  words  written  over 
the  blank  indorsement  show  that  the 
signature  was  considered  and  treated 
by  the  indorser  as  if  it  were  an  in- 
dorsement of  negotiable  paper." 

77.  Eichards  v.  Warring,  1  Keyes 
(N.  Y.),  576. 
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must  be  given  to  an  indorser  of  a  nonnegotiable  instrument,  other- 
wise he  will  be  discharged  from  his  liability.™ 

f.  Notice  to  party  or  agent;  statutory  provision. —  The  Nego- 
tiable Instruments  Law  provide  that :  "  Notice  of  dishonor  may 
"  be  given  either  to  the  party  himself  or  to  his  agent  in  that 
"  behalf."  ''^  This  is  in  effect  the  same  as  a  provision  contained  in 
the  English  Bills  of  Exchange  Act.***  The  rule  seems  to  be  tho 
same  as  that  which  exists  independent  of  the  statute.  It  has  been 
held  that  it  is  the  duty  of  the  drawer  or  indorser  of  a  bill,  if  he  be 
absent  from  his  place  of  business  or  residence,  to  see  that  there  ia 
some  person  there  to  receive  notice  on  his  behalf. ^^  Where  an 
agent  has  authority  to  indorse  for  his  principal,  it  will  be  sufficient 
to  give  notice  of  dishonor  to  the  agent.**  And  where  an  agent  is 
employed  in  liquidation  of  the  affairs  of  a  copartnership,  a  service 
upon  him  will  be  sufficient  to  bind  the  firm  as  an  indorser.**  It 
seems  to  have  been  generally  accepted  as  true  that  where  a 
merchant  or  trader  indorses  a  bill,  a  notice  of  dishonor  left  with 
his  clerk  at  his  place  of  business  is  sufficient  to  bind  him.**    Where 

78.  Jones  v.  Robinson,  11  Ark.  504,  82.  Firth  v.  Thrush,  8  B.  &  C. 
64  Am.  Dec.  212;  San  Diego  Bank  v.    (Eng.)   391. 

Falkenhan,  94  Cal.  141,  29  Pae.  866;  In  New  York  it  has  been  held  in  a 
Parker  v.  Riddle  11  Ohio,  103;  Aldis  recent  ease  that  a  notice  of  protest  of 
V.  Johnson,  1  Vt.  136.  a  draft  may  be  served  upon  an  agent 

In  the  case  of  Hart  v.  Eastman,  7  of  the  payee  and  indnrser  of  the  draft, 
Minn.  74,  it  was  concluded  that  as  where  the  agent  has  authority  to  make 
between  the  indorser  of  a  nonnego-  and  indorse  drafts,  and  has  authority 
tiable  instrument,  and  his  immediate  to  act  and  has  acted  as  the  general 
indorsee,  the  indorsement  operates  in  agent  of  the  payee  in  the  conduct  of 
legal  contemplation  as  a  bill  of  ex-  his  business,  and  has  had  full  charge 
change.  "  That  it  was  the  request  of  of,  the  acta  and  dealings  with  the  bank 
the  indorser  that  the  maker  (who  at  which  the  paper  was  discounted, 
stands  in  this  respect  very  much  in  Persons  v.  Kruger,  45  App.  Div.  (N. 
the  situation  of  an  acceptor)  would  Y.)  187,  60  N.  Y.  Supp.  1071;  s.  c, 
pay  the  amount  to  the  indorsee.  That  52  App.  Div.  (N.  Y.)  635,  66  N.  Y. 
it  might  be  treated  with  strict  pro-  Supp.  1135.  See  also  Lake  Shore  Nat. 
priety  as  an  authority  given  to  the  Bank  v.  Butler  Colliery  Co.,  51  Hun 
indorsee  to  receive  the  money  due  on  (N.  Y.),  63,  68,  3  N.  Y.  Supp.  771. 
the  note,  and  also  as  an  undertaking  83.  Fassin  v.  Hubbard,  55  N.  Y. 
that  it  shall  be  paid  to  Mm  upon  due   465. 

presentment,  and,  therefore,  as  involv-       84.  Allen   v.    Edmundson,    2    Exch, 
ing,  in  case  of  dishonor,  and  due  no-    (Eng.)    723;   Viale  v.  Michael,  30  L. 
tice  thereof,  the  ordinary  responsibil-   T.   (N.  S.)    (Eng.)   453. 
ity     of     an    indorser     of     negotiable       A  notice  left  in  the  office  and  usual 
paper."  place  of  business  of  the  indorser  with 

79.  Neg.  Inst.  L.  (N.  Y.),  §  168.  a  person  in  charge  of  the  ofiBee  is 
For  same  section  in  statutes  of  other  sufficient.  Edson  v.  Jacobs,  14  La. 
States  see  Appendix.  494;     Sullivan    v.     Godwin,    20     La. 

80.  English  Bills  of  Exchange  Act,  Ann.  33;  Lord  v.  Appleton,  15  Me. 
1882,   §  49(8).  270;  Mercantile  Bank  v.  McCarthy,  T 

81.  Allen  v.   Edmundson,   2   Exch.  Mo.  App.  318. 

(Eng.)    723.  Notice  of  protest  left  at  a  custom- 
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it  is  attempted  to  charge  an  indorser  by  a  service  of  a  notice  of  dis- 
honor upon  his  agent,  it  must  appear  that  it  was  within  the  scope 
of  the  agent's  duties  to  receive  such  notice.*'  Notice  of  dishonor 
may  be  properly  served  upon  the  general  agent  of  a  corporation.** 
g.  Service  of  notice  ivhere  party  is  dead;  statutory  provision. — 
The  Negotiable  Instruments  Law  provides  that :  "  When  any 
"  party  is  dead,  and  his  death  is  known  to  the  party  giving  notice, 
"  the  notice  must  be  given  to  a  personal  representative,  if  there 
"  be  one,  and  if,  with  reasonable  diligence,  he  can  be  found.  If 
"  there  be  no  personal  representative,  notice  may  be  sent  to  the 
■"  last  residence  or  last  place  of  business  of  the  deceased."  *''  This 
provision  is  similar  to  the  rule  of  the  English  Bills  of  Exchange 
Act;**  and  is  in  most  respects  similar  to  the  rule  as  it  exists 
independent  of  the  statute.**  If  the  indorser  is  known  to  be  dead 
by  the  holder,  a  notice  of  dishonor  addressed  to  him  will  not  suf- 
fice to  charge  his  estate.^  And  a  notice  was  held  sufficient  where 
it  was  directed  to  the  estate  of  the  deceased  at  his  last  post-office 
address,  upon  the  maturity  of  the  note,  and  notice  was  subse- 
quently given  to  the  executor  when  appointed.®^  And  an  executor 
named  in  a  will  which  has  not  been  probated,  is  a  personal  repre- 
sentative of  the  deceased  upon  whom  notice  of  dishonor  may  be 

house  on  the  desk  of  an.  absent  in-  as  effectually  to  charge  the  principal 

dorser,  with  the  person  in  charge  of  as  though  the  agent  had  been  expressly 

the  office,  is  sufficient  as  having  been  authorized. 

made    a,t    the    place    of    business    of  86.  Bank  of  Auburn  v.  Putnam,  1 

the     indorser.       Bank     of     Common-  Abb.  Ct.  App.   80,  3   Keyes   (N.  Y.), 

wealth  V.  Mudgett,  45  Barb.   (N.  Y.)  343. 

663.  87.  Neg.   Inst.  L.    (N.  Y.),   §   169. 

A  notary  testified  that  he  gave  the  For  same  section  in  statutes  of  other 

notice  to  a  boy  whom  he  met  in  the  States  see  Appendix, 

indorser's  yard,  and  who  said  he  was  88.  English  Bills  of  Exchange  Act, 

the  indorser's  boy;    that  he   saw  the  1882,  §  49(9). 

hoy  go  with  it  toward  the  house,  but  89.  Mr.  Chalmers  says  (Bills  of  Ex- 
did  not  see  him  enter  the  door;  held  change  [5th  ed.],  p.  160):  "This  is 
that  this  was  not  a  sufficient  service,  probably  declaratory,  though  there 
Adams  v.  Wright,  14  Wis.  408.  was  no  English  decision  in  point.     It 

85.  New    York    &    Atl.    Contract-  has  been  held  in  New  York  that  no- 

ing  Co.  v.   Selma  Sav.  Bank,  51  Ala.  tice  sent  to  an  indorser  in  ignorance 

305,  23  Am.  Eep.  552.  of    his    death    was    sufficient.      Mer- 

Authority  of  agent. —  In  the  case  of  chants'  Bank  v.  Birch,  17  Johns.  (N. 

King  V.  G-riggs,  82  Minn.  387,  85  N.  Y.)    24.     The  act  appears  to  confirm 

W.   162,  where   it  was  held  that  the  this  view." 

authority  of  the  agent  may  be  im-  90.  Cayuga  County  Bank  v.  Ben- 
plied  as  well  as  express;  and  if  the  nett,  5  Hill  (N.  Y.),  236;  Louisiana 
circumstances  are  such  as  to  warrant  State  Bank  v.  Dumartrait,  4  La.  Ann. 
the  implication  that  the   relation  of  483. 

principal  and  agent  subsists  between  91.  Bank  of  Port  Jefferson  v.  Dar- 

the  party  entitled  to  notice,  and  the  ling,  91  Hun   (N.  Y.),  236,  36  N.  Y, 

one  to  wifiom  it  is  given,  it  will  operate  Supp.  153. 
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properly  served.*'^  Notice  to  one  of  two  or  more  personal  repre- 
sentatives of  a  deceased  drawer  or  indorser  will  be  sufficient.**  It 
is  also  a  general  rule  that  where  the  indorser  is  dead,  and  no 
personal  representatives  have  been  appointed  or  can  be  discovered 
by  reasonable  diligence,  notice  of  dishonor  should  be  addressed  to 
the  last  place  of  residence  of  the  deceased  indorser.®*  If  the  holder 
of  the  instrument  have  no  knowledge  of  the  death  of  the  indorser 
or  drawer  it  will  be  sufficient  to  bind  the  estate  of  decedent  if  the 
notice  of  dishonor  be  sent  to  the  place  where  he  resided  prior  to  his 
death.*'  And  it  was  held  that,  although  the  holder  had  knowledge 
of  the  death  of  the  indorser,  a  notice  mailed  to  his  last  place  of 
residence  would  bind  his  estate,  if  it  was  ultimately  delivered  to 
the  administrators  of  the  decedent.** 

h.  Notice  to  partners;  statutory  provision. —  The  N'egotiable  In- 
struments Law  provides  that :  "  Where  the  parties  to  be  notified 
"  are  partners,  notice  to  any  one  partner  is  notice  to  the  firm,  even 
"  though  there  has  been  a  dissolution."  ®^  This  same  rule  has  been 
laid  down  in  a  number  of  cases.**  If  a  bill  drawn  on  a  firm  by  one 
of  its  members  in  the  partnership  business  is  presented  and  pay- 
ment refused,  the  drawer  will  be  bound  without  a  notice  of  dis- 
honor, since  the  knowledge  of  the  partner  who  refused  payment 
will  be  deemed  notice  of  nonpayment  to  all  the  members  of  the 
firm,  including  the  drawer.**  The  dissolution  of  the  firm  does 
not  affect  the  authority  of  one  of  its  members  to  receive  a  notice 
of  dishonor  of  paper  indorsed  by  the  firm  prior  to  such  dissolu- 
tion.^ 

93.  Drexler    v.    McGlyim,    99    Cal.  ber    of    partnership    it    is    sufficient 

143,  33  Pac.  773.  to   hold    legal   representatives   of   de- 

93.  Beals  v.  Peck,  12  Barb.  245;  ceased  partner;  Dabney  v.  Stidger, 
Carolina  Nat.  Bank  v.  Wallace,  13  12  Miss.  749;  Fourth  Nat.  Bank  v. 
S.  C.  247,  36  Am.  Eep.  694.  Altheimer,  91  Mo.  190,  3  S.  W.  858; 

94.  Dodson  v.  Taylor,  56  N.  J.  L.  Riddle  v.  McBeth,  2  Ohio  Dec.  606; 
11,  28  Atl.  316;  Goodnow  v.  Warren,  Collins  v.  Bank  of  Titusville,  1  Walk. 
122  Mass.  79,  23  Am.  Eep.  289.  (Mich.)    194;   Cocke  v.  Bank  of  Ten- 

95.  Planters'     Bank    v.    White,     2  nessee,  6  Humph.   (Tenn.)  51. 
Humph.   (Tenn.)   112;  Barnes  v.  B,ey-  Where  a  draft  was  drawn  and  dia- 
nolds,  5  Miss.  114.  counted  by  a  bank  far  the  benefit  of  a 

96.  Beals  v.  Peck,  12  Barb.  (N.  Y.)  firm,  one  of  the  members  of  which  was 
245.  cashier  of  the  bank,  notice  of  nonpay- 

97.  Neg.  Inst.  L.  (N.  Y.),  §  170.  ment,  acquired  by  him  in  the  course 
For  same  section  in  statutes  of  other  of  the  banlc's  business,  is  notice  to 
States  see  Appendix.  the  firm.    Citizens'  Sav.  Bank  v.  Hays, 

98.  Notice  to  partners.— Coster  v.  96  Ky.  365,  29  S.  W.  20. 
Thomason,    19    Ala.    717;    Magee    v.  99.  Gowan   v.    Jackson,    20   Johns. 
Dunbar,     10    La.     546;     Wheeler    v.  (N.  Y.)    176. 

Maillot,  20  La.  Ann.  75.  Where  1.  Effect  of  dissolution. —  Hubbard 
notice    is    given    to    surviving   mem-   v.   Matthews,   54  N.  Y.   43,   50.     As 
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i.  Notice  to  persons  jointly  liable;  statutory  provision. —  The 
Negotiable  Instruments  Law  also  provides  that :  "  Notice  to  joint 
"  parties,  who  are  not  partners,  must  be  given  to  each  of  them, 
"  unless  one  of  them  has  authority  to  receive  such  notice  for  the 
"  others."  ^  This  same  provision  is  found  in  the  English  Bills  of 
Exchange  Act.'  There  has  never  been  any  English  decision  to 
this  effect,  and  the  rule  of  the  English  statute  seems  to  have  been 
based  upon  the  rule  as  laid  down  in  American  courts.*  The  rule 
is  well  established  in  this  country  that  notice  to  one  of  two  or 
more  joint  indorsers  or  drawers,  who  are  not  partners,  is  not 
eufficient  to  charge  all  of  them.'  But  in  Kentucky  it  has  been 
held  that  notice  to  one  joint  indorser  is  sufficient  to  bind  the  other 
indorser.®  If  one  of  two  payees,  who  have  indorsed  a  note  payable 
to  their  order,  dies  before  the  maturity  of  the  note,  no  recoveay 
can  be  had  against  the  survivor  unless  it  is  shown  that  the  estate 
of  his  coindorser  was  duly  charged  with  notice. '^ 

■was    stated    by    Chancellor    Kent    in  not  only  joint,  but  each  member  is  a 

Griswol'd    v.    Waddington,    16    Johns,  general    agent    of    the    concern;    and 

(N.   Y.)   438:     "A    dissolution    of   a  hence  notice  to  one  is  notice  to  all. 

partnership   only  has   respect  to   the  But  here  no  such  agency  exists,  as  is 

future.      The    parties    remain    bound  sufficiently  shown  from  the  fact  that 

by  all   antecedent  engagements.     The  each  party  must  act  for  himself  in 

partnership  may  be  said  to  continue  the  negotiation  of  the  note."    See  also 

as  to  everything  that  is  past  and  until  Shepherd  v.  Hawley,    1  Conn.   367,  6 

all  pre-existing  matters  are  wound  up  Am.      Dee.      244;      State      Bank     v. 

and  settled.   See  also  Brown  v.  Turner,  Slaughter,  7  Blackf.  (Ind.)   133;  Peo- 

15  Ala.  832;   Coster  v.  Thomason,   19  pie's  Bank  v.  Keech,  26  Md.  521,  90 

Ala.  717.  Am.  Dee.  118;   Miser  v.  Trovinger,  7 

2.  Neg.  Inst.  L.  (N.  Y.),  §  171.  Ohio  St.  281;  Sayre  v.  Frick,  7  Watts 
For  same  section  in  statutes  of  other  &  S.  (Pa.)  383;  Boyd  v.  Orton,  16 
States  see  Appendix.  Wis.  495. 

3.  English  Bills  of  Exchange  Act,  6.  Higgins  v.  Morrison,  4  Dana 
1882,  §  49(11).  (Ky.),  100.     And  in  Tennessee,  under 

4.  Chalmers  on  Bills  of  Exchange,  a  statute  regulating  the  liability  of 
p.  160.  joint  obligors,   it  has  been  held  that 

5.  The  leading  American  case  to  one  of  two  joint  indorsers  of  a  note 
this  effect  seems  to  be  that  of  Willis  is  bound  by  notice  of  nonpayment 
V.  Green,  5  Hill  ( N.  Y. ) ,  232,  40  Am.  given  to  himself  alone,  Jarnagin  v. 
Dec.  351.  The  court  in  this  case  said:  Stratton,  95  Teun.  619,  32  S.  W.  625. 
"It  has  been  the  settled  commercial  7.  Willis  v.  Green,  5  Hill  (N.  Y.l. 
rule  that  copayees,  not  partners,  must  252,  40  Am.  Dee.  351.  It  was  further 
each  indorse  in  order  to  negotiate  the  held  in  this  case,  where  it  appeared, 
paper.  It  would  seem  consistently,  after  the  note  fell  due,  the  surviving 
if  not  necessarily  to  follow  from  this  indorser  took  from  the  maker  a  bond 
doctrine,  that  their  interests,  though  and  warrant  of  attorney  to  secure  the 
joint  as  to  the  remedies  against  them  payment  of  the  note,  and  that  he  had 
on  the  paper,  are  so  far  distinct  and  collected  thereon  nearly  the  whole  of 
separate  as  it  respects  each  other,  that  the  amount  thereof,  that  this  consti- 
notice  of  default  of  the  maker  should  tuted  an  admission  by  him  that  the 
be  given  to  both.  In  the  ordinary  proper  steps  had  been  taken  to  charge 
case  of  a  partnership  the  interest  is  both  indorsers. 
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j.  Notice  to  haiUcrwpt  or  insolvent;  statutory  provision. —  The 
Negotiable  Instniments  Law  provides  that :  "  Where  a  party  has 
"  been  adjudged  a  bankrupt  or  an  insolvent,  or  has  made  an  as- 
"  signment  for  the  benefit  of  creditors,  notice  may  be  given  either 
"  to  the  party  himself  or  to  his  trustee  or  assignee."  *  This  is  also 
the  rule  of  the  English  Bills  of  Exchange  Act.*  It  was  a  general 
rule,  in  force  in  England  prior  to  the  statute,  that  a  notice  to  a 
bankrupt  is  sufficient  if  his  bankruptcy  was  not  known  to  the 
holder;^"  and  it  has  also  been  there  held  that  notice  to  the  one 
indorser  is  sufficient  to  bind  his  estate,  even  after  he  had  been 
adjudicated  a  bankrupt  and  a  trustee  had  been  appointed.^''  It 
was  declared  in  an  Ohio  case,  but  by  a  divided  court,  that  where  an 
assignment  is  made  by  an  indorser  for  the  benefit  of  all  his 
creditors,  before  the  maturity  of  the  note,  notice  of  nonpayment 
should  be  given  to  the  indorser,  and  that  notice  to  his  assignee  is 
not  sufficient  to  fix  his  liability. ^^  But  this  is  not  the  rule  as  sup- 
ported by  the  weight  of  authority.  The  better  doctrine  is,  that 
when  a  general  assignment  has  been  made  as  contemplated  by 
law,  notice  to  the  assignee  of  the  dishonor  of  paper  indorsed  by 
the  assignor  will  bind  the  estate  of  the  assignor.''*  The  statute  has 
disposed  of  this  difficulty  by  expressly  declaring  that  in  case  of  an 
assignment  for  the  benefit  of  creditors  notice  may  be  given  to 
either  the  assignor  or  assignee. 

§  109.  By  whom  notice  to  be  given. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  con- 
tains the  following  provision :  "  The  notice  may  be  given  by  or 
"  on  behalf  of  the  holder,  or  by  or  on  behalf  of  any  party  to  the 
"  instrument  who  might  be  compelled  to  pay  it  to  the  holder,  and 
"  who,  upon  taking  it  up,  would  have  a  right  to  reimbursement 
"  from  the  party  to  whom  the  notice  is  given."  "  The  English 
Bills  of  Exchange  Act  requires  the  notice  to  be  given  by  or  on 

8.  Neg.  Inst.  L.  (N.  Y.),  §  172.  Ohio  St.  346,  1  N.  E.  129,  54  Am.  Rep. 
For  same  section  in  statutes  of  other   813. 

States  see  Appendix.  13.  Callahan  v.  Bank  of  Kentucky, 

9.  English  Bills  of  Exchange  Act.  82  Ky.  231;  Donnell  v.  Lewis  County 
1882,  §  49(10).  Sav.    Bank,    80    Mo.    165;    American 

10.  Chitty  on  Bills,  p.  380;  Eohde  Nat.  Bank  v.  Junk  Bros.  Lumber  & 
V.  Proctor,  4  B.  &  C.  (Eng.)  517;  Mfg.  Co.,  94  Tenn.  624,  30  S.  W.  753, 
Oamidgev.AllepJby,6B.  &C.  (Eng.)373.    28  L.  R.  A.  492. 

11.  Ex  parte  Baker,  4  Ch.  D.  14.  Neg.  Inst.  L.  (N.  Y.),  §  161. 
(Eng.)   795.  For  same  section  in  statutes  of  other 

12.  House  V.  Vinton  Nat.  Bank,  43   States  see  Appendix. 
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behalf  of  the  holder,  or  by  or  on  behalf  of  an  indorser  who,  at  the 
time  of  giving  it,  is  himself  liable  on  the  bill.^** 

b.  General  rule. —  Story  says :  "  The  notice  must  also,  in  gen- 
eral, come  from  the  holder,  or  his  agent  (for  notice  by  an  agent  ia 
equivalent  to  notice  by  the  principal)  ;  and  it  will  not  be  suflScient,. 
that  it  comes  from  a  mere  stranger  to  the  bill,  however  early  or 
regular  in  other  respects  it  may  be."  ^*  The  rule,  as  thus  stated^ 
is  qualified  so  that  notice  will  be  sufficient,  "  although  not  given 
by  the  holder,  or  his  agent,  if  it  comes  from  some  person  who  holds 
the  bill  when  it  is  dishonored,  or  who  is  a  party  to  the  bill,  or  who 
would,  on  the  same  being  returned  to  him,  and  after  paying  it, 
be  entitled  to  require  reimbursement  thereof,  for,  under  such  cir- 
cumstances, the  notice  will,  in  general,  inure  to  the  benefit  of  all 
the  other  parties  to  the  bill,  whether  they  are  antecedent  or  subse- 
quent parties  thereon,  to  the  party  who  gives  the  notice."  "  It 
will  thus  be  noticed  that  the  rule  of  the  statute  is  in  substance  that 
derived  by  Judge  Story  from  the  authorities  in  existence  at  the 
time  he  wrote.*^  It  has  been  said  that  the  meaning  of  the  rule  that 
the  holder  must  give  notice  is,  not  that  he  may  not  do  it  by  an 
agent,  as  any  other  commercial  act,  but  that  it  shall  not  be  given 
by  some  other  party  on  the  bill,  not  standing  in  the  relation  in 
which  the  holder  does,  and  who  has  no  right  to  give  it  and  try  to 
make  the  indorser  responsible,  when  the  holder  may  be  willing  to 
waive  a  resort  to  him.**  The  statute  authorizes  a  notice  "  by  or  on 
behalf  "  of  the  person  permitted  to  give  it ;  it  should  not,  probably, 
be  construed  to  permit  a  notice  to  be  given  in  behalf  of  such  person 

15.  English  Bills  of  Exchange  Act,  sufficient;  but  that  might,  perhaps, 
1882,  S  49(1).  have  been  on  the  ground  that  the  ac- 

16.  Story  on  Bills  of  Exchange,  ceptor  wrote  for  the  plaintiff,  and  as 
{  303.  his  agent.     A  notice  from  the  holder, 

17.  Story  on  Bills  of  Exchange,  oi  any  other  party,  will  inure  to  the 
{  304.  benefit    of    every    other     party    who 

18.  Notice  from  holder  or  person  stands  between  the  person  giving  the 
entitled  to  reimbursement. —  Bank  of  notice,  and  the  person  to  whom  it  is 
Utica  V.  Smith,  18  Johns.  (N.  Y.)  given.  Therefore,  a  notice  from  the 
230;  Smedes  v.  Utica  Bank,  20  last  indorsee  to  the  drawer  will 
Johns.  (N.  Y.)  372;  Safford  v.  operate  as  a  notice  from  each  indorser. 
Wyckoff,  1  Hill  (N.  Y.),  11;  Chitty  It  is  lievertheless  prudent  in  each 
on  Bills,  chap.  10,  pp.  524,  527;  party  who  receives  a  notice,  to  give 
Bayley  on  Bills,  chap.  7,  §  2,  pp.  immediate  notice  to  those  parties 
254-256.  Mr.  Bayley  says :  "  The  no-  against  whom  he  may  have  a  right  to 
tice  must  come  from  the  holder,  or  claim;  for  the  holder  may  have 
from  some  party  entitled  to  call  for  omitted  notice  to  some  of  them,  and 
payment  or  reimbursement.  It  has  that  will  be  no  protection;  or  there 
indeed  been  held  that  notice  from  the  may  be  difficulties  in  proving  such 
acceptor  to  the  drawer,  that  he  had  notice." 

not  been  able  to  pay  it,  and  that  it       19.  Harris  v.  Kobinson,  4  How.  (U. 
was   then    in   plaintiff's    hands,    was   S.)   336,  346,  11  L.  Ed.  1000. 
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without  his  consent  or  authority.  Such  a  notice  may  be  given  by 
the  holder  or  other  party  who  may  be  compelled  to  pay  the  instru- 
ment, by  a  notary,  or  by  any  other  person  acting  as  agent  of  the 
holder,  or  such  other  party ;  this  is  the  general  rule,  sustained  by 
all  the  authorities,  without  regard  to  the  rule  as  declared  in  the 
statute.^ 

§  no.  Notice  by  agent. 

a.  Authority  of  agent;  statutory  provision. —  The  Negotiable 
Instruments  Law  provides  that :  "  Notice  of  dishonor  may  be 
"  given  by  an  agent  either  in  his  own  name  or  in  the  name  of  any 
"  party  entitled  to  give  notice,  whether  that  party  be  his  principal 
"  or  not."  *^  This  is  also  the  rule  as  contained  in  the  English 
Bills  of  Exchange  Act.^  The  statutory  rule  is  the  same  as  that  at 
common  law.  A  notary  public,  in  giving  notice  of  dishonor,  acta 
as  an  agent  of  the  person  who  employs  him,  and  not  as  a  public 
officer.**  And  it  has  been  held  that  if  the  holder  of  a  note  sends 
it  to  an  agent  for  collection,  it  is  sufficient  to  hold  a  prior  indorser, 
if  the  agent  give  notice  of  the  dishonor,  in  due  time,  to  his  prin- 
cipal, and  if  the  latter  without  delay  transmits  notice  to  such  prior 
indorser.**    But,  as  a  rule,  one  who  receives  a  note  for  collection 

20.  Notice  to  be  given  by  agent  or  Mead  v.  Bngs,  5  Cow.  303;  Tunno  v. 

other  party  acting  under  authority  of  Lague,  2  Johns.  Cas.  1. 

holder,  see  the  following  oases:  North     Carolina. —  Bank     of     Cape 

Vmted    States. —  Austin    v.   Miller,  Fear  v.  Seawell,  9  N.  C.  560;  Brower 

Fed.    Cas.   No.    661,   5   McLean,    153,  v.  Wooten,  4  N.  C.  507,  7  Am.  Dee. 

affd.  in  13  How.  218,  14  L.  Ed.  119;  692. 

Bank   of   United   States   v.    Goddard.  South  GaroUna. —  Haslett  v.  Poult- 
Fed.    Cas.    No.    917,    5    Mason,    366;,  ney,  1  Nott  &  McC.  466. 
Burke  v.  McKay,  2  How.   66,  11  L.  Texas. —  Beal  v.  Alexander,  6  Tex. 
Ed.  181.  531. 

Alalama.—  Tod6.   v.   Neal,   49   Ala.  21.  Neg.  Inst.  L.    (N.  Y.),   §   162. 

266;   Poster  v.  McDonald,  3  Ala.  34.  For  same  section  in  statutes  of  other 

Delaware. —  Standard  Sewing  Mach.  States  see  Appendix. 

Co.  V.   Smith,    1   Marv.   330,   40  Atl.  22.  English  Bills  of  Exchange  Act, 

1117.  1882,  §  49(2). 

loma. —  Mt.     Pleasant     Branch     of  23.  Bank  of  Lindsborg  v.  Ober,  31 

State  Bank  v.  McLeran,  26  Iowa,  306.  Kan.  599,  3-  Pao.  324. 

Kansas. —  Bank     of     Lindsborg     v.  Duty   of  notary  public. —  It   is   no^ 

Ober,  31   Kan.  599,  3  Pae.  324.  part  of  the  official  duty  of  a  notary 

Kentucky. —  Stivers    v.    Prentice,    3  public,  by  the  general  law  merchant 

B.  Mon.  461.  or    State    statute,   to   give    notice   of 

Maryland. —  Brailsford  v.  Williams,  the  protest  or  dishonor   of  a  bill  or 

15  Md.  150,  74  Am.  Dec.  559.  note;  and  though  it  is  usual  and  con- 

Massachusetts. —  Stanton     v.     Bios-  venient  for  the  notary  to  give  the  no- 

som,  14  Mass.  116,  7  Am.  Dec.  198.  tiee  in  such  case,  he  is  the  mere  agent 

Michigan. —  Cromer     v.     Piatt,     37  of  the  holder  or  party  authorized  to 

Mich.  132,  26  Am.  Rep.  503.  give  the  notice.     Swayze  v.   Britton, 

New  York. —  Cole  v.  Jeasup,  10  N.  17  Kan.  625. 

Y.     96,     aflfg.     9     Barb.     395;     Van  34.  First  Nat.  Bank  v.  Smith,  13a 

Hoesen  v.  Van  Alstyne,  3  Wend.  75;  Mass.  227. 
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is  deemed  iihe  holder  thereof  for  the  purpose  of  giving  notice  of 
dishonor  f^  although  he  would  himself  be  protected  if  he  only  gives 
such  notice  to  his  principal.^  It  has  been  held  that  the  bank  at 
"which  a  note  is  made  payable,  or  that  has  the  note  for  collection, 
and  a  notary  having  it,  as  agent  for  the  owner,  for  the  purpose  of 
making  demand  and  protest,  are  to  be  regarded  as  holders  within 
the  meaning  of  the  rule  prescribing  the  manner  in  which  notice  is 
to  be  given  to  indorsers  upon  nonpayment.^''    The  notice  may  be 


25,  Notice  by  holders  for  collection. 
—  When  a  bill  is  left  at  a  bank  for 
■collection,  although  the  bank  has  no 
interest  in  it,  yet  for  the  purposes 
of  receiving  and  transmitting  notices, 
it   is   to   be    considered    as    the    real 

•  holder.  Warren  v.  Gilman,  17  Me. 
360;  Freeman's  Bank  v.  Perkins^  18 
Me.  292 ;  Burnham  v.  Webster,  19  Me. 
232;  Mead  v.  Engs,  5  Cow.  (N.  Y.) 
303;  West  Eiver  Bank  v.  Taylor,  34 
N.  Y.  128;  Powell  v.  State  Bank,  1 
Disn.  (Ohio)  269;  Blakeslee  v. 
Hewett,  76  Wis.  341,  44  N.  W.  1105. 

26.  Notice  to  antecedent  indorser 
is  sufficient  to  bind  such  indorser 
even  if  other  parties  are  not  notified. 
It  follows  that  if  a  bank  holding  a 
Eote  for  collection  gives  notice  of  dis- 
honor to  the  principal  who  indorsed 
it,  it  will  be  sufficient  to  bind  the 
principal.  Griffith  v.  Assmann,  48 
Mo.  66.  In  the  case  of  Wamesit  Bank 
T.  Buttrick,  11  Gray  (Mass.),  387, 
the  court  said :  "  The  facts  show  that 
due  diligence  was  used  in  giving  no- 
tice of  the  dishonor  of  the  note  to  the 
defendant.  Notices  in  due  form,  di- 
rected to  all  the  indorsers,  of  the  non- 
payment of  the  note  were  seasonably 
put  into  the  post-office  in  New  York 
under  cover  to  the  last  indorser.  This 
was  according  to  the  usage  and  prac- 
tice of  merchants  and  bankers,  and 
shows  a  sufficient  compliance  with  the 
rule  of  law  requiring  notice  to  in- 
dorsers of  the  dishonor  of  a  note  or 
bill  of  exchange.  It  is  immaterial 
that  the  holder  or  last  indorser  held 
the  note  for  collection  only,  and  was 
not  an  indorser  for  a  valuable  con- 
sideration." See  also  Eagle  Bank  v. 
Hathaway,  5  Mete.  (Mass.)  212: 
Church  V.  Barlow,  9  Pick.  (Mass.) 
547. 

In  the  case  of  Farmers'  Bank  of 
Bridgeport  v.  Vail,  21  N.  Y.  485,  it 
■was  held  that  the  indorser  of  a  prom- 
issory note  dishonored  on  Sunday  is 


duly  charged  where  the  agent  for  its 
collection,  not  being  able  to  ascertain 
the  indorser's  residence,  mails  notice 
of  its  nonpayment  on  the  following 
Monday  to  his  principal,  and  the 
principal,  on  the  next  day  after  re- 
ceiving it,  mails  notice  to  the  indorser. 
It  is  immaterial  whether  or  not  the 
holder  of  the  note  appears  upon  it 
as  indorser. 

27.  Manchester  Bank  v.  Fellows,  28 
N.  H.  302. 

Notice  by  notaries  as  agents. — ^A 
notary  who  presents  and  protests  a 
bill  of  exchange  is  authorized  by  his 
character  and  employment  to  give  no- 
tice to  the  various  parties  to  the  bill. 
Greene  v.  Farley,  20  Ala.  322;  Renick 
V.  Eobbins,  28  Mo.  339.  The  authority 
of  a  notary  to  give  a  notice  of  dis- 
honor is  to  be  inferred  from  the  fact 
that  the  bill  was  in  his  possession. 
Burbank  v.  Beach,  15  Barb.  (N.  Y.) 
326.  Where  it  appears  that  a  notary 
had  his  place  of  business  in  the  office 
of  the  plaintiflf's  attorney,  and  that 
the  husband  of  the  plaintiff  came  in 
with  the  note  and  told  the  notary 
of  the  presentment,  and  that  subse- 
quently the  attorney  came  in,  and  he 
and  the  notary  talked  the  matter  over, 
and  it  was  then  decided  to  send  the 
notice  of  nonpayment,  it  is  sufficient 
to  show  the  authority  of  the  notary  i 
to  act.  It  is  not  essential  that  the 
notary  who  signed  the  notice  should 
have  had  personal  knowledge  of  the 
making  of  the  demand  for  payment, 
where  the  notary  did  not  act  in  his 
official  capacity,  nor  certify  to  the  pro- 
test of  the  note,  but  simply  gave  notice 
to  the  indorser  that  the  note  had  been 
presented  for  payment,  and  that  pay- 
ment had  been  refused.  Meise  v.  New- 
man, 78  Hun  (N.  Y.),  428,  29  N.  Y. 
Supp.  201.  See  also  Harris  v.  Robin- 
son, 4  How.  (U.  S.)  336;  Swayze  v. 
Britton,  17  Kan.  625;  Cowperthwaite 
V.  Sheffield,  1  Sandf.  (N.  Y.)  416. 
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-properly  given  by  the  agent  in  his  own  name,^*  as  is  also  provided 
in  the  statute.  While  the  general  rule  is  that  the  party  giving 
notice  of  dishonor  should  be  a  party  to  the  instrument,  or  some 
one  acting  under  the  authority  of  such  party,  yet  liberal  presump- 
tions mil  be  indulged  in,  in  favor  of  such  authority  v?hen  the 
contrary  is  not  made  to  appear.^ 

b.  When  agent  may  give  notice;  statutory  rule. —  The  Nego- 
tiable Instruments  Law  provides :  "  Where  the  instrument  has 
"  been  dishonored  in  the  hands  of  an  agent,  he  may  either  himseK 
"  give  notice  to  the  parties  liable  thereon,  or  he  may  give  notice  to 
"  his  principal.  If  he  give  notice  to  his  principal,  he  must  do  so 
"  within  the  same  time  as  if  he  were  the  holder,  and  the  principal 
"  upon  the  receipt  of  such  notice  has  himself  the  same  time  for 
'"  giving  notice  as  if  the  agent  had  been  an  independent  holder."  ^ 
This  is  the  same  as  a  provision  of  the  English  Bills  of  Exchange 
Act,*^  and  is  in  all  respects  declaratory  of  the  rule  of  the  law 
merchant.'* 

'§111.  Benefits  of  notice. 

a.  Where  notice  is  given  by  or  on  behalf  of  holder;  statutory 
provision. —  The  Negotiable  Instruments  Law  provides  that : 
"  Where  notice  is  given  by  or  on  behalf  of  the  holder,  it  inures  for 
"  the  benefit  of  all  subsequent  holders  and  all  prior  parties  who 
"  have  a  right  of  recourse  against  the  party  to  whom  it  is  given."  '' 
This  is  substantially  the  same  as  a  provision  of  the  English  Bills 
of  Exchange  Act.'*     It  is  declaratory  of  the  general  rule.     In  an 

In  the  case  of  Cabot  Bank  v.  Warner,  country  banker's   London   agent   pre- 

fl2  Mass.  522,  It  was  held  that  a  no-  sented  it  for  payment,  and  gave  him 

tice  made  out  by  a  notary  public  and  due  notice  of  its  dishonor.    The  coun- 

aigned  by  mistake  with  the  name  of  try  banker  on  the  day  after  the  receipt 

the  maker,  without  the  authority  of  of  such  notice  gave  notice  to  his  cus- 

the  maker,  is  insufficient  to  bind  prior  tomer,   who   in   turn   gave    a   similar 

indorsers.  notice  to  his  indorser.     It  was  held 

38.  Drexler    v.    McGlynn,    99    Cal.  that    the    indoraer    had    received    due 

143,  33  Pac.  773.  notice.     See  also  Clode  v.  Bayley,  12 

29.  Payne  v.  Patrick,  21  Tex.  M.  &  W.  (Eng.)  51;  Goodall  v.  Pol- 
680.  hill,  14  L.  J.  C.  P.   (Eng.)    146. 

30.  Neg.  Inst.  L.  (N.  Y.),  §  165.  33.  Farmers' Bank  of  Bridgeport  v. 
For  same  section  in  statutes  of  other  Vail,  21  N.  Y.  485;  Eagle  Bank  v. 
States  see  Appendix.  Hathaway,     5     Mete.     (Mass.)     212; 

31.  English  Bills  of  Exchange  Act,  Wamesit  Bank  v.  Buttrick,  11  Gray 
1882,  §  49(13).     In  the  English  case  (Mass.),  387. 

of  Bray  V.  Hadwen,  5  M.  &  S.   (Eng.)  33.  Neg.  Inst.  L.    (N.  Y.),   §   163. 

68,    decided   in    1816,    a   bill    payable  For  same  section  in  statutes  of  other 

in  London  was  indorsed  in  blank  by  States  see  Appendix, 

the    holder,    and     deposited    with     a  34.  English  Bills  of  Exchange  Act, 

ijountry  banker    for    collection.     The  1882,  §  49(3). 
32 
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early  New  York  case,^"  which  is  cited  by  Mr.  Ohahners  as  the  basis 
of  this  rule,  it  was  held  that  a  notice  given  by  the  holder  of  a  note 
or  bill  to  the  several  indorsers  inures  to  the  benefit  of  the  in- 
dorsees, or  preceding  parties ;  so  that  the  first  indorser  of  a  note 
who  has  received  notice  of  its  nonpayment  from  the  holder,  but 
not  from  the  second  or  subsequent  indorsers,  is  liable  to  such  sub- 
sequent indorser  in  the  same  manner  as  if  the  notice  had  been 
received  from  him.  Although  notice  of  nonpayment,  given  by  a 
holder  of  a  note  to  an  indorser,  inures  to  the  benefit  of  the  other 
parties  thereto,  an  inability  to  learn  the  proper  place  for  giving 
such  notice  which  excuses  the  holder  is  not  available  to  another 
indorser  who  possesses  the  necessary  information.^  If  an  indorser 
receive  notice  from  any  one  who  is  a  party,  he  is  liable  to  any  sub- 
sequent indorser  though  he  may  have  received  no  notice  from  him.^^ 
b.  Where  given  iy  or  on  behalf  of  party  entitled  to  give  notice; 
statutory  rule. — '  The  Negotiable  Instruments  Law  provides  that : 
"  Where  notice  is  given  by  or  on  behalf  of  a  party  entitled  to  give 
"  notice,  it  inures  for  the  benefit  of  the  holder  and  all  parties  sub- 
"  sequent  to  the  party  to  whom  notice  is  given."  ^^  The  English 
Bills  of  Exchange  Act  contains  a  similar  provision.^® 

§  iia.  Sufficiency  and  form  of  notice. 

a.  When  notice  sufficient. —  (1)  Statutory  provision. —  The 
Negotiable  Instruments  Law  contains  the  following  provision: 
"  A  written  notice  need  not  be  signed,  and  an  insufficient  written 
"  notice  may  be  supplemented  and  validated  by  verbal  communi- 
"  cation.  A  misdescription  of  the  instrument  does  not  vitiate  the 
"  notice  unless  the  party  to  whom  the  notice  is  given  is  in  fact 
"  misled  thereby."  *"  The  English  Bills  of  Exchange  Act  con- 
tains a  similar  provision.*^  This  is  in  effect  declaratory  of  the 
general  rule.*^ 

35.  Stafford  v.  Gates,  18  Johns.  (N.  39.  English  Bills  of  Exchange  Act, 
Y.)    327.  1882,  §  49(4). 

36.  Beale  v.  Parish,  20  N.  Y.  407.  40.  Neg.  Inst.  L.    (N.   Y.),   §    166. 

37.  Mead  v.  Engs,  5  Cow.  (N.  Y.)  For  same  section  in  statutes  of  other 
303.       ■  States  see  Appendix. 

In  the  case  of  Jordan  v.  Ford,  7  Ark.  41.  English  Bills  of  Exchange  Act, 

416,  it  was  held  that  notice  from  the  1882,  §  49(7). 

holder    of   a    note   will   inure   to   the  43.  Holditch  v.  Canty,  4  Bing.  N.  C. 

benefit  of  every  other  party  who  stands  (Eng.)   411.     In  this  case  notice  was 

between  the  persons  giving  the  notice  given  by  a  holder  to  an  indorser,  of 

and  the  person  to  whom  it  is  given,  the  dishonor  of  a  bill  by  an  executor, 

38.  Neg.  Inst.  L.  (N.  Y.),  §  164.  in  these  terms:  "Messrs.  H.  are  sur- 
For  same  section  in  statutes  of  other  prised  to  hear  that  Mr.  G.'s  bill  was 
States  see  Appendix.  returned  to  the  holder  unpaid."    This 
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(2)  Misdescription  of  instrument  cmd  mistake. — A  misdescrip- 
tion of  the  note  will  not  render  the  notice  of  dishonor  insufficient 
if  it  does  not  mislead  the  person  to  whom  the  notice  is  given,  and 
if  it  so  designates  and  distinguishes  the  note  as  to  leave  no  reason- 
able doubt  in  his  mind  what  note  was  intended.*^  The  variance 
must  be  such  as  to  convey  no  sufficient  knowledge  to  the  party  of 
the  particular  note  which  has  been  dishonored.  If  it  does  not  mis- 
lead him,  if  it  conveys  to  him  the  real  fact  without  any  doubt,  the 
variance  cannot  be  material,  either  to  guard  his  rights  or  avoid 
his  responsibility.**  A  failure  to  state  the  name  of  the  owner  or 
holder  of  the  instrument,*^  a  misstatement  in  the  amount,*®  the 
omission  of  the  date  and  time  of  payment,*'^  or  the  fact  that  the 


was  followed  by  a  visit  from  the  in- 
dorser  to  the  holder  on  the  same  date, 
in  which  he  expressed  his  regret,  and 
promised  that  he  would  write  to  the 
other  parties,  by  whom  or  by  himself 
the  holder  should  be  paid,  it  was  held 
sufficient  to  render  him  liable. 

43.  Gilbert  v.  Dennis,  3  Mete. 
(Mass.)    495;    Gates   v.    Beecher,    60 

N.  Y.  518,  19  Am.  Rep.  207. 

44.  Variance  not  material  unless 
party  notified  is  misled. —  Bank  of 
Alexandria  v.  Swann,  9  Pet.  (U.  S.) 
33,  9  L.  Ed.  40.  The  following  cases 
are  also  to  this  effect: 

Alabama. —  Crawford  v.  Branch 
Bank  of  Mobile,  7  Ala.  205;  Moor- 
man V.  Bank  of  Alabama,  3  Port.  353 ; 
Saltmarsh  v.  Tuthill,  13  Ala.  390. 

Cormecticut. —  Kilgore  v.  Bulkley, 
14  Conn.  362;  Gill  v.  Palmer,  29  Conn. 
54. 

Florida. —  Spann  v.  Baltzall,  1  Fla. 
301,  46  Am.  Dee.  346. 

Indiana. —  Brown  v.  Jones,  125  Ind. 
375,  25  N.  E.  452,  21  Am.  St.  Kep. 
227. 

Maine. —  King  v.  Hurley,  85  Me. 
525,  27  Atl.  463 ;  Wood  v.  Watson,  53 
Me.  300;  Waterman  v.  Vose,  43  Me. 
504. 

Maryland. —  Sassar  v.  Farmers' 
Bank,  4  Md.  409. 

Massachusetts. —  Smith  v.  Whiting, 
12  Mass.  6,  7  Am.  Dec.  25. 

Michigan. — Snow  v.  Perkins,  2  Mich. 
238. 

Missouri. —  Townsend  v.  Heer  Dry 
Goods  Co.,  83  Mo.  503;  Renick  v. 
Eobbins,  28  Mo.  339. 

mew  Jersey. —  Dodson  v.  Taylor,  56 
N.  J.  L.  11,  28  Atl.  316. 


"New  York. —  Bank  of  Cooperstown 
V.  Woods,  28  N.  Y.  545;  Hodges  v. 
Shuler,  22  N.  y.  114;  Youngs  v.  Lee, 
12  N.  Y.  551;  Cook  v.  Litchfield,  9 
N.  Y.  279;  Cayuga  County  Bank  v. 
Warden,  1  N.  Y.  413;  Bank  of 
Rochester  v.  Gould,  9  Wend.  279; 
Northup  V.  Cheney,  27  App.  Div.  418, 
50  N.  Y.  Supp.  389. 

Ohio. —  Powell  v.  State  Bank  of 
Ohio,  1  Disn.  269. 

Permsylvania. — ^Tobey  v.  Lenning,  14 
Penn.  St.  483. 

Tennessee. —  Myers  v.  Bank  of  Ten- 
nessee, 3  Head,  330;  Ross  v.  Planters' 
Bank,  5  Humph.  335. 

45.  Marine  v.  United  States  Bank, 
11  Wheat.  (U.  S.)  431,  6  L.  Ed.  512;, 
Brown  v.  Joties,  125  Ind.  375,  25  N.  E. 
452,  21  Am.  St.  Rep.  227;  Shrieve  v. 
Duckham,  1  Litt.  (Ky.)  194;  Brady  v. 
Davis,  26  Me.  45;  Shed  v.  Brett,  1 
Pick.    (Mass.)    401,  11  Am.  Dee.  209. 

46.  Bank  of  Alexandria  v.  Swann,  9 
Pet.  (U.  S.)  33,  9  L.  Ed.  40;  King  v. 
Hurley,  85  Me.  52o,  27  Atl.  463;  Snow 
V.  Perkins,  2  Mich.  238. 

47.  Shelton  v.  Braittiwaite,  7  M.  & 
W.  (Eng.)  436;  Youngs  v.  Lee,  12 
N.  Y.  551;  Tobey  v.  Lenning,  14  Pa. 
St.  483;  Ross  v.  Planters'  Bank,  5 
Humph.  (Tenn.)  335. 

Omission  of  time  of  payment. — 
In  the  case  of  Gates  v.  Beecher,  60 
N.  Y.  518,  10  Am.  Rep.  207,  the  no- 
tice did  not  mention  the  time  of  pay- 
ment, otherwise  than  as  it  might  pos- 
sibly be  inferred  from  the  naming  of 
the  day  on  which  it  „as  alleged  to 
have  been  presented  for  payment.  It 
was  held  that  the  absence  of  a  state- 
ment, even  at  the  same  time  with  an 
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wrong  person  was  described  as  the  last  indorser/*  are  not  such 
defects  as  will  mislead  the  person  to  whom  the  notice  is  given  and 
are,  therefore,  immaterial.  The  object  of  the  notice  is  simply  to 
inform  the  indorser  of  the  nonpayment  by  the  maker,  and  that  he 
is  held  liable  for  the  payment  of  the  note,  and  if  the  notice  accom- 
plishes this  object  it  is  sufficient,  though  it  misdescribe  the  note  in 
some  particulars.*®  It  has  been  held,  however,  that  a  notice  of  dis- 
honor of  a  promissory  note  must  name  the  maker  or  it  will  not  be 
sufficient  to  change  the  indorser.^ 

b.  Form  of  notice. — (1)  Statutory  provision. —  The  Negotiable 
Instruments  Law  provides  as  follows:  "The  notice  may,  be  in 
"  writing  or  merely  oral  and  may  be  given  in  any  terms  which 
"  sufficiently  identify  the  instrument,  and  indicate  that  it  has  been 
"  dishonored  by  nonacceptanoe  or  nonpayment.  It  may  in  all 
"  cases  be  given  by  delivering  it  personally  or  through  the  mails."  ** 
A  similar  provision  is  contained  in  the  English  Bills  of  Exchange 
Act.»^ 

(2)  Notice  may  he  oral. —  Independent  of  the  provisions  of  the 
statute  a  notice  of  dishonor  may  be  either  verbal  or  in  writing. 
It  is,  however,  better  to  give  the  notice  in  writing,  because  thereby 
the  evidence  of  it  will  be  better  preserved  in  case  the  fact  becomes 
a  matter  of  dispute."* 

absence  of  a  statement  of  the  date  and  keeping  no  bill-book,  -would  not,  by 
amount,  there  being  Ho  evidence  of  means  of  such  a  notice,  ordinarily  be 
any  other  note  to  which  the  notice  able  to  identify  the  paper  on  which 
could  apply,  was  not  a  fatal  omission,   he    was    sought    to    be    charged;    nor 

48.  Myers  v.  Bank  of  Tennessee,  3   would    one    who    indorsed    and    nego- 
Head    (Tenn.),  330.  tioted  his  own  business  paper,  if  his 

49.  Snow  V.  Perkins,   2  Mich.  238,   transactions    of    that    kind    were    re- 
243.  sponsible,  be  much  more  likely  to  know 

50.  Name  of  maker  must  be  included,    what  particular  paper  had  been  dis- 
—  Home    Ins.    Co.    v.    Green,    19    N.    honored." 

y.  518,  75  Am.  Dec.  361.     In  this  case  51.  Neg.   Inst.  L.    (N.  Y.),    §    167. 

the  notice  contained  a  description  of  For  same  section  in  statutes  of  other 

the  note  in  the  following  terms:  States  see  Appendix. 

"A   noted  dated,   Buffalo,   June   18,  52.  English  Bills  of  Exchange  Act, 

1855,  for  $1,151,  drawn  by ,  §49(5).     See  also  the  following  Eng- 

payable  at  three  months  date,  and  in-  lish  eases   as   to   the   sufficiency  of   a 

dorsed  by  you,"  etc.  The  court  said :   '  I  notice  of  dishonor :     King  v.  Bickley, 

am  of  the  opinion  that  the  notice  was  2  Q.  B.   (Eng.)   419;  Bailey  v.  Porter, 

not  sufSeiently  certain.     The  most  de-  14   M.   &  W.    (Eng.)    44;    Armstrong 

scriptive  feature  of  a  note  is  the  name  v.    Christiani,    5    C.   D.    (Eng.)    687; 

of  the  maker.     The  date,  umbunt,  and  Paul  v.  Joel,  27  L.  J.  Exch.  (Eng.)  380; 

time  of  the  payment,  and  the  state-  Maxwell  v.  Brain,   10   L.   T.    (N.   S.) 

ment  that  the  party  served  with  the  (Eng.)   301;  Bain  v.  Gregory,  14  L.  T. 

notice  was  an  indorser,  might  or  might  (N.  S.)    (Eng.)   601. 

not  recall  it  to  his  recollection.     One  53.  Martin  v.  Brown,  75  Ala.  442; 

indorsing    frequently   for    the    accom-  Thompson  v.   Williams,   14   Cal.   160; 

modation    of    different    persons,    and  Pierce  v.  Schaden,  5  Call  (Va.),  406; 
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(3)  Oetieral  rule  as  to  sufficiency  of  notice. —  Justice  Story, ^* 
in  speaking  of  the  form,  of  the  notice  of  dishonor  to  be  given 
or  sent  to  the  indoraer,  says :  "  !N^o  precise  form  of  words  is 
necessary  to  be  used  upon  such  occasions;  still,  however,  it  is 
indispensable  that  it  should  either  expressly,  or  by  just  and  actual 
implication,  contain  in  substance  the  following  requisites :  (1)  A 
true  description  of  the  note  so  as  to  ascertain  its  identity;  (2)  an 
assertion  that  it  has  been  duly  presented  to  the  maker  at  its  ma- 
turity and  dishonored;  (3)  that  the  holder  or  other  person  giving 
notice  looks  to  the  person  to  whom  the  notice  is  given  for  reindorse- 
ment  and  indemnity."  The  notice  of  dishonor  is  not  sufficient 
unless  it  expressly  or  by  implication  shows  that  the  instrument  was 
presented  for  payment,  and  payment  thereof  was  refused.^®  It 
must  show  that  the  presentment  for  payment  was  made  at  the 
proper  time,  and,  therefore,  a  notice  which  has  no  date,  which 
states  that  the  note  has  been  "this  day  presented  for  payment," 
and  payment  refused,  is  defective.*^  The  word  "  protest "  or 
"  protested,"  used  in  a  notice  of  dishonor,  imports  the  taking  of 
such  steps  as  are  requisite  to  charge  the  indorser  or  drawer  of  a 
bill  with  his  demand  and  refusal.*'' 

Merrit  v.   Woodbury,   14  Iowa,   299;  cient    which    properly    described    the 

Ticonic  Bank  v.  Stackpole,  41  Me.  321,  note  and  which  showed  upon  its  face 

66  Am.  Dee.  246;  First  Nat.  Bank  v.  that  the   note   was    due   ninety   days 

Hatch,  78  Mo.  13;  Cuyler  v.  Stevens,  from  a  specified  date. 
4  Wend.  (N.  Y.)   566.  57.  Notice     must     show     present- 

64.  Story     on    Promissory    Notes,  ment    and    refusal    to    pay. —  Seals 

§   348;   Artisans'  Bank  v.   Backs,   12  v.     Peck,     12     Barb.     (N.     Y.)     24.5. 

Pet.   (U.  S.)   100,  104.  In    this    case    the   court    said:      "It 

55.  Notice  must  state  that  pre-  seems  to  me,  therefore,  as  the 
sentment  was  made. —  In  the  case  word  '  protest '  and  its  preterit  '  pro- 
of Arnold  v.  Kenlock,  50  Barb,  tested,'  are  words  of  well-known 
(N.  Y.)  44,  it  was  held  that  a  signification  among  business  and  corn- 
notice  giving  the  date  of  the  ma-  mercial  men,  when  used  in  relation  to 
turity  of  the  note,  not  properly  de-  commercial  paper,  and  are  unneces- 
Bcribing  the  instrument,  but  merely  sarily  understood  to  mean  the  taking 
stating  that  it  had  not  been  paid,  and  of  such  steps  in  the  case  of  a  bill  of 
requesting  payment,  was  not  sufl5-  exchange,  as  are  requisite  to  charge 
cient  to  charge  the  indorser.  See  also  the  indorser  and  drawer,  except  the 
Littlehale  v.  Maberry,  43  Me.  264;  notice;  that  is  payment  and  refusal; 
Page  v.  Gilbert,  60  Me.  485;  Arm-  that  when  used  in  reference  to  a 
strong  V.  Thurston,  11  Md.  548;  Pick-  promissory  note,  the  same  force  and 
ham  V.  Macy,  9  Mete.  (Mass.)  174;  meaning  attaches  to  them  as  would 
Fisk  V.  Morse,  16  N.  H.  271;  Porter  when  used  in  relation  to  a  bill  of 
V.  Thom,  167  N.  Y.  584,  60  N.  E.  exchange;  and  that  the  import  and 
1119;  Townsend  v.  liOrain  Bank,  2  demand  and  refusal  has  charge  in  the 
Ohio  St.  345.  one    case    as    the    other."      See    also 

56.  Wynn  v.  Alden,  4  Den.  (N.  Y.)  Young  v.  Bennett,  7  Bush  (Ky.),  474; 
163.  But  in  the  case  of  the  Artisan's  First  Nat.  Bank  v.  Hatch,  78  Mo.  13; 
Bank  v.  Backus,  36  N.  Y.  100,  an  un-  Fox  v.  Newell,  1  Ohio  Dec.  378.  In 
dated  notice  of  protest  was  held  suffi-  the  case  of  Cook  v.  Litchfield,  5  Sandf. 
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(4)  Service  by  mail. —  The  statute  provides  that  a  notice  of 
dishonor  may  be  given  by  mail.  It  was  the  rule  of  commercial 
law  that  where  the  parties  resided  at  the  same  place  the  notice  must 
be  personal.  The  statute  by  providing  generally  that  service  may 
be  made,  either  personally  or  by  mail,  has  recognized  the  obvious 
fact  that  the  reason  for  the  former  rule  has  ceased  to  exist.  In  a 
number  of  States  provision  is  made  by  statute  for  the  service  of 
such  a  notice  by  mail  where  the  parties  reside  in  the  same  place.** 

§  113.  Time  within  wbicli  notice  must  be  given. 

a.  General  and  statutory  rule. — '  The  Negotiable  Instruments 
Law  provides  that :  "  Notice  may  be  given  as  soon  as  the  instru- 
"  ment  is  dishonored ;  and  unless  delay  is  excused  as  hereinafter 
"  provided,  must  be  given  within  the  times  fixed  by  this  act."  ^* 
This  is  also  the  effect  of  the  rule  as  contained  in  the  English  Bills 
of  Exchange  Act.**  The  general  rule  is  that  the  notice  must  be 
given  within  a  reasonable  time  after  its  dishonor.**  The  law,  inde- 
pendent of  the  statute,  has  determined  with  great  precision  what 
constitutes  reasonable  time ;  it  is  a  mixed  question  of  law  and  fact, 
to  be  determined  by  the  ordinary  rules  of  commercial  law,  appli- 
cable to  the  particular  case,  and  the  circumstances  under  which 
the  case  arose. ®^      The  general  rules,  except  as  modified  by  the 

(N.  Y.)  330,  aflfd.  in  9  N.  Y.  279,  it  60.  English  Bills  of  Exchange  Act, 
-was  held  that  a  notice  which  states  1882,  §  49(12),  where  it  is  provided 
that  the  note  "  was,  on  the  day  the  that  notice  may  be  given  as  soon  as 
same  became  due,  duly  protested  for  the  bill  is  dishonored,  and  must  be 
nonpayment,"  communicates,  by  a  given  within  a  reasonable  time  there- 
necessary  implication,  the  facts  that  after.  See  also  Burbridge  v.  MaH- 
a  demand  of  payment  was  made  on  the  Hers,  3  Campb.  (Eng.)  193;  Hine  v. 
proper  day,  and  at  the  proper  place,  Allely,  4  B.  &  Ad.  (Eng.)  624; 
and  was  refused,  and  is,  therefore,  a  Hirschfleld  v.  Smith,  L.  R.,  1  C.  P. 
valid  notice.  (Eng.)  351;  Bray  v.  Hadwen,  5  M.  & 

58.  Alabama  (Code,  §  1777).  In  S.  (Eng.)  68;  Berridge  v.  Fitzgerald, 
Illinois  (Kurd's  Staits.,  1901,  ohap.  99,  38  L.  J.  Q.  B.   (Eng.)   335. 

§  12,  p.  1235),  it  is  provided  that  no-  61.  Bull   v.    First    Nat.    Bank,    14 

tice  may  be  given  by  mail  in  towns  of  Fed.   612 ;   Eldridge  v.  Bogers,  Minor 

10,000  inhabitants  or  more.    In  Michi-  (Ala.),  392;  Phelps  v.  Blood,  2  Boot 

gan    (Howell's  Stat.,   i§   1586,   1591),  (Conn.),     518;     Noble    v.     Kentuclqr 

and  Minnesota    (Stat.,  §§   2230,  2232,  Bank,   3   A.    K.    Marsh.    (Ky.)     262; 

2274,   2275),  notice  may  be   sent  by  Bank   of   North  America   v.   Vardon, 

mail    in    all   cases.      In   New   Jersey,  2   Dall.    (Pa.)    78;    German- American 

service  may  be  made  by  mail.     Gen.  Bank  v.  Atwater,  165  N.  Y.  36,  58  N. 

Stat.     1895,     p.     2606,     §     16.        In  E.  763. 

New  York   service  by  mail  has  been  63.  Edwards   on    Bills   and    Notes, 

authorized  in  all  cases  by  Laws  1857,  p.  615. 

chap.  416,  which  was  repealed  by  the  Reasonable  time. —  The  time  within 

Negotiable  Instruments  Law.  which  a  notice  of  dishonor  should  be 

59.  Neg.  Inst.  L.  (N.  Y.),  §  173.  given  is  not  fixed  by  any  unvarying 
For  the  same  section  in  statutes  of  rule  under  the  common  law.  "  It  was 
other   States   see   Appendix.  only  requisite  that  demand  should  be 
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statute,  are  still  in  force,  and  subject  to  the  statute  will  still  be 
used  in  determining  -what  constitutes  reasonable  time.  Notice  of 
dishonor  given  the  day  the  bill  or  note  becomes  due  is  not  too  soon ; 
for  although  payment  may  still  be  made  within  the  day,  nonpay- 
ment on  presentment  is  a  dishonor. ^^  A  demand  of  payment  at 
any  reasonable  hour  of  the  day  on  which  an  instrument  falls  due, 
and  a  refusal  to  pay,  will  warrant  notice  of  dishonor  to  any  of  the 
prior  parties." 


made  immediately  upon  maturity  of 
the  paper,  and  that  notice  of  non- 
payment should  he  given  within  a  rea- 
sonable time;  and  a  reasonable  time 
would  depend  to  a  great  extent  upon 
the  means  of  transportation  and  the 
facilities  existing  at  the  point  where 
the  paper  was  presented  for  payment 
for  the  transmission  of  that  class  of 
intelligence.  In  most  of  the  States 
of  the  Union,  by  adjudged  cases, 
where  no  statute  prescribes  the  time 
within  which  notice  shall  be  given, 
the  term  '  reasonable  time '  has  been 
■defined  with  such  certainty  and  pre- 
cision as  to  furnish  almost  a  fixed 
rule  upon  that  subject.  *  *  *  Of 
course  no  rule  can  be  framed  by  which 
it  can  be  stated  as  a  matter  of  law, 
within  what  time,  generally,  a  notice 
of  nonpayment  must  be  given  in  order 
to  bind  an  indorser,  for  that  would 
depend  upon  the  particular  facts  of 
each  case;  but  where  the  facts  are 
undisputed,  and  the  time  allowed  to 
elapse  is  manifestly  unreasonable,  it 
may  be  pronounced  with  perfect  con- 
fidence that  in  a,  certain  case  the  no- 
tice was  not  timely  given.  The  ques- 
tion then  becomes  one  of  law  and  not 
of  fact,  and  the  court  may  and  should 
pronounce  thereon  without  submitting 
it  to  a  jury."  Per  Atkinson,  J.,  in 
Pattillo  v.  Alexander,  96  Ga.  60,  22 
S.  E.  646,  29  L.  E.  A.  616. 

Time  deemed  unreasonable  as  to 
promissory  notes:  Nine  days,  Morris 
V.  Gardner,  Fed.  Cas.  No.  9,830,  1 
€ranch  C.  C.  (U.  S.)  213;  three 
months  after  demand,  Keyes  v. 
Fenstermaker,  24  Cal.  329;  eight 
days,  Hussey  v.  Freeman,  10  Mass. 
•84;  two  months,  Grain  v.  Colwell,  8 
Johns.  (N.  Y.)  299;  five  months.  Sice 
V.  Cunningham,  1  Cow.  (N.  Y.)  397; 
six  days,  Borst  v.  Winckel,  14  Hun 
(N.  Y.),  138;  ten  days,  Deininger  v. 
Miller,  7  App.  Div.    (N.  Y.)   409,  40 


N.  Y.  Supp.  195;  six  days,  State  Bank 
V.  Smith,  7  N.  G.  70;  fourteen 
days,  HuMbard  v.  Troy,  24  N.  C. 
134. 

As  to  bills  of  exchange:  Nine  days. 
United  States  v.  Barker,  Fed.  Cas. 
No.  14,519;  fifteen  days.  Brown  v. 
Turner,  11  Ala.  752;  nineteen  days. 
Green  v.  Darling,  15  Me.  141;  three 
days  if  both  parties  reside  in  same 
town,  Bryden  v.  Bryden,  11  Johns. 
(N.  Y.)   187. 

Useless  delay  will  discharge  an  in- 
dorser.  West  Kiver  Bank  v.  Taylor, 
7  Bosw.  (N.  Y.)  466.  The  failure 
of  the  indorsee  of  a  draft  to  notify 
the  nptary  of  the  address  of  his  in- 
dorser,  and  of  the  notary  to  make  in- 
quiries in  regard  thereto  of  the  drawee 
or  others,  in  consequence  of  which  tha 
notices  of  protest  are  first  sent  to  the 
indorsee,  thereby  causing  an  unneces- 
sary delay  of  two  days  in  serving  no- 
tice of  protest  on  the  indorser,  re- 
leases the  indorser  from  liability. 
First  Nat.  Bank  v.  Farneman,  93 
Iowa,  161,  61  N.  W.  424. 

63.  Burbridge  v.  Manners,  3  Campb. 
(Eng.)  193;  Youngs  v.  Lee,  12  N.  Y. 
551;  Cook  V.  Litchfield,  5  Sandf.  (N. 
Y.)  330;  Lindenberger  v.  Beal,  6 
Wheat.    (U.  S.)    104. 

64.  In  the  case  of  Whitwell  v.  Brig- 
ham,  19  Pick.  (Mass.)  117,  122,  the 
court  said :  "  The  law  merchant, 
however,  has  a  modification  of  the 
principle  operating  upon  negotiable 
instruments,  by  which  mercantile 
paper  is  considered  as  falling  due 
upon  demand,  on  the  last  day  of 
grace.  And  a  demand  made  at  any 
reasonable  hour  within  the  day,  and 
a  refusal  to  pay,  will  warrant  notice 
to  any  of  the  prior  parties  aBd  au- 
thorize the  commencement  of  an  ac- 
tion." See  also  Bank  of  Alexandria 
V.  Swann,  9  Pet.  (U.  S.)  33;  Coleman 
V.  Carpenter,  9  Pa.  St.  178. 
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b.  Delay  in  giving  notice,  when  excusable;  statutory  provision. 

—  The  Negotiable  Instruments  Law  contains  the  following  pro- 
vision :  "  Delay  in  giving  notice  of  dishonor  is  excused  when  the 
"  delay  is  caused  by  circumstances  beyond  the  control  of  the  holder 
"  and  not  imputable  to  his  default,  misconduct,  or  negligence. 
"  When  the  cause  of  delay  ceases  to  operate,  notice  must  be  given 
"  with  reasonable  diligence."  ^  This  provision  is  the  same  as  that 
of  the  English  Bills  of  Exchange  Act,  from  which  it  was  evidently 
derived.*^  It  is  declaratory  of  the  general  rule  which  is  a  deduc- 
tion from  that  other  general  rule  that  a  notice  of  dishonor  must  be 
given  within  a  reasonable  time.^^  The  absence  from  home  of  an 
indorser  is  no  excuse  for  a  delay  in  giving  notice,  since  it  is  not 
necessary  that  the  service  should  be  personal.*®  If  the  residence 
of  an  indorser  is  unknown,  or  if  through  the  fault  of  the  indorser 
in  writing  his  name  the  notice  was  misdirected,  the  delay  occa- 
sioned thereby  is  excusable,  if  due  diligence  was  used  in  transmit- 
ting the  notice.^     The  existence  of  a  malignant  and  contagious 

65.  Neg.  Inst.  L.  (N.  Y.),  §  184.  the  section  goes  on  to  say  that  when 
For  the  same  section  in  statutes  of  the  cause  of  delay  ceases  to  operate 
other   States   see   Appendix.  the  notice   must  be  given   ■with   rea- 

66.  English  Bills  of  Exchange  Act,  sonable  diligence." 

1882,  §50(1).  68.  Lawrence    v.    Ralston,    3    Bibb 

67.  Rule  not   changed  by   statute.  (Ky.),  102;  McCrummen  v.  MeCrum- 

—  Firth  V.  Thrush,  8  B.  &  C.  men,  5  Mart.  (N.  S.)  (La.)  159;  Cen- 
(Eng.)  387;  Gladwell  v.  Turner,  L.  tral  Nat.  Bank  v.  Levin,  6  Mo.  App.^ 
R.,  5  Exch.    (Eng.)    61.     In  the  case  543. 

of  Studdy  V.  Beesty,  60  L.  T.  (N.  S.)  69.  Residence  unknown.— If  the 
(Eng.)  647,  in  speaking  of  the  change  holder  of  a  note  cannot,  by  diligent 
made  by  the  statute,  and  referring  to  inquiry,  find  the  residence  of  an  in- 
the  case  of  Allen  v.  Edmundson,  2  dorser,  it  is  sufficient  to  charge  him, 
Exch.  (Eng.)  719,  the  court  said:  if  notice  of  nonpayment  be  given  at 
"  That  case  is  no  authority  for  say-  the  first  opportunity.  Blodgett  v. 
ing  that,  where  delay  arises  from  the  Durgin,  32  Vt.  361.  See  also  Vigers. 
person  who  has  to  give  the  notice  not  v.  Carlton,  14  La.  89,  33  Am.  Deo. 
knowing  where  to  give  it,  he  is  ex-  575;  Eager  v.  Brown,  11  La.  Ann. 
eused  from  giving  it  altogether.  XJn-  625;  Robison  v.  Barber,  3  Am.  L. 
der  those  circumstances  the  person  J.  (Jk'a.)  59;  Nichol  v.  Bate,  7  Yerg. 
who  has  to  give  the  notice  must  not  (Tenn.)  305,  27  Am.  Dec.  505;  Marsh 
rest  on  his  inability  at  the  time  to  v.  Barr,  1  Meigs  (Tenn.),  68. 
find  the  person  to  whom  it  is  to  be  Delay  caused  by  illegible  writing  of 
given.  He  can  serve  the  notice  when  indorser. —  Where  an  indorser  of  a 
he  does  find  out  where  to  serve  it.  note  wrote  his  name  in  the  usual 
That  is  the  old  law.  The  statute  manner  and  in  good  faith,  using  the 
only  carries  out  the  old  law.  By  the  initial  letter  only  of  his  Christian 
statute  liotice  of  dishonor  must  be  name,  but  it  was  written  in  such  a 
given,  and  must  be  given  within  a  manner  that  a  person  not  acquainted 
reasonable  time  after  the  dishonor,  with  the  indorser's  Christian  name 
Then  by  section  50  (1),  delay  in  glv-  would  read  it  A.  0.  instead  of  M., 
ing  notice  is  excused  when  the  delay  is  and  the  notary  who  protested  the  note 
caused  by  circumstances  beyond  the  read  it  A.  C.  and  addressed  the  no- 
control  of  the  party  giving  the  notice,  tice  of  protest  to  A.  C.  H.,  it  was 
and  not  imputable  to  his  fault;  but  held  that  the  mistake  in   addressing- 
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disease  at  the  place  where  the  indorser  resides  is  an  excuse  for 
delay  in  giving  a  notice  of  dishonor.™  If  war  has  suspended  com- 
mercial intercourse  between  localities,  notice  of  dishonor  need  not 
be  given ;  and  a  notice  sent  by  mail  during  the  suspension  of  com- 
mercial intercourse  is  nugatory,  and  notice  must  be  again  given  as 
soon  as  commercial  intercourse  is  resumed."  After  the  cause  of 
the  delay  has  been  removed  due  diligence  must  be  used  in  giving 
notice;  we  will  hereafter  consider  what  constitutes  due  diligence 
in  giving  notice  of  dishonor.''^ 

c.  Where  parties  reside  in  the  same  place;  statutory  provision. — 
The  Negotiable  Instruments  Law  contains  the  following  provision  i 
"  Where  the  person  giving  and  the  person  to  receive  notice  reside 
"  in  the  same  place,  notice  must  be  given  within  the  following 
"  times : 

"1.  If  given  at  the  place  of  business  oi  the  person  to  receive 
"  notice,  it  must  be  given  before  the  close  of  business  hours  on  the 
"  day  following ; 

"  2.  If  given  at  his  residence,  it  must  be  given  before  the  usual 
"  hours  of  rest  on  the  day  following ; 

"  3.  If  sent  by  mail,  it  must  be  deposited  in  the  post-office  in 
"  time  to  reach  him  in  usual  course  on  the  day  following." "" 

The  English  Bills  of  Exchange  Act  provides  that:  "In  the 
absence  of  special  circumstances  notice  is  not  deemed  to  have  been 
given  within  a  reasonable  time,  unless  (a)  where  the  person  giving- 
and  the  person  to  receive  notice  reside  in  the  same  place,  the  notice 
is  given  or  sent  off  in  time  to  reach  the  latter  on  the  day  after  the 
dishonor  of  the  bill."  ''*  It  -will  be  noticed  that  the  effect  of  the 
two  provisions  is  substantially  the  same ;  in  both  cases  a  fixed  limit 

the  notice  was   directly   attributable  Md.  487;  Harden  v.  Boyce,  59  Barb, 

to  the  manner   and   form   of  the   in-  (N.  Y.)   425;  Farmers'  Bank  of  Vir- 

dorser's   handwriting   in   making   the  ginia    v.    Gunmell,    26    Gratt.     (Va.) 

indorsement;  that  the  notice  sent  -was  131. 

a  good  notice,  in  law,  to  the  indorser,        But  after   the  war  has  terminated 

and  that  he  could  not  make  the  mis-  the   notice   must   be   given    within    a 

take    which   he   had    thus    occasioned  reasonable  time.    Turner  v.  Patton,  49 

available   to  shield  himself  from  lia-  Ala.   406;    Harp    v.    Kenner,    19    La. 

bility ;  and,  although  a  delay  of  sev-  Ann.  63 ;  Bynum  v.  Apperson,  9  Heisk. 

eral  days  occurred  because  of  the  mis-  (Tenn.)    632;   Bank  of  Old  Dominion 

direction,    it   was    a   good    notice    to  v.  McVeigh,  29  Gratt.   (Va.)    546. 
charge   the   indorser.      Manufacturers       72.  See  post,  §   117   (c).     See  also 

&  Traders'  Bank  v.  Hazard,  30  N.  Y.  Manufacturers    &    Tradei-s'    Ba-nk    v. 

226.  Hazard,  30  N.  Y.  226. 

70.  TUnno  v.  Lague,  2  Johns.  Gas.  73.  Neg.  Inst.  L.  (N.  Y.),  §  174. 
(N.  Y.)  1,  1  Am.  Dec.  14;  HaHauer  For  the  same  section  in  statutes  of 
V.  Anderson,  84  Tenn.  340.  other    States    see   Appendix. 

71.  Peters  v.  Hobbs,  25  Ark.  67,  91  74.  English  Bills  of  Exchange  Act, 
Am.  Dec.  526;  Norris  v.  Despard,  38  1882,  §  49(12(i). 
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is  made  to  what  will  be  regarded  as  a  reasonable  time  after  the 
dishonor  of  the  bill  or  note ;  in  both  where  the  parties  reside  in  the 
same  place  the  notice  will  not  bind  the  party  to  receive  the  notice 
unless  it  reach  him  on  the  day  after  the  dishonor.  The  statute 
seems  to  have  disregarded  the  existence  of  the  general  rule  that 
where  the  parties  reside  in  the  same  place  notice  by  mail  will  be 
insufficient  to  charge  the  person  to  be  served  with  the  notice  f^  and 
is  evidently  in  recognition  of  the  rule  as  laid  down  in  a  number  of 
cases  that  if  the  notice  deposited  in  the  post-office  directed  to  one 
residing  in  the  same  place  is  actually  received  within  a  reasonable 
time  it  is  sufficient.^*  The  authorities  are  generally  in  support  of 
the  rule  that  a  notice  is  served  within  a  reasonable  time  after  the 
dishonor  of  an  instrument,  where  the  parties  reside  in  the  same 
place,  if  the  notice  reach  the  party  entitled  to  receive  it  on  the  day 
following  the  dishonor."  If  the  notice  is  served  personally  the 
statute  applies  the  rule,  which  obtains  in  the  case  of  presentment 
for  payment,'^*  that  the  service  be  made  before  the  usual  hours  of 
rest  on  the  day  following  the  dishonor. 

d.  Where  parties  reside  at  different  places;  statutory  provision. 
—  The  Ifegotiable  Instruments  Law  provides  as  follows :  "  "Where 
"  the  person  giving  and  the  person  to  receive  notice  r^ide  in  dif- 
"  ferent  places,  the  notice  must  be  given  within  the  following 
*'  times : 

"  1.  If  sent  by  mail,  it  must  be  deposited  in  the  post-office  in 
"  time  to  go  by  mail  the  day  following  the  day  of  dishonor,  or  if 
"  there  be  no  mail  at  a  convenient  hour  on  that  day,  by  the  next 
"  mail  thereafter. 

"  2.  If  given  otherwise  than  through  the  post-office,  then  within 
"the  time  that  notice  would  have  been  received  in  due  course  of 
^'  mail,  if  it  had  been  deposited  in  the  post-office  within  the  time 
"  specified  in  the  last  subdivision."  ™ 

The  English  Bills  of  Exchange  Act  requires  that  in  such  cases 

75.  See  §  112,  (&),  {i),ante.  Crawford,   18   Conn.   361;    Barker  t, 

76.  Hyslop  V.  Jones,  Fed.  Cas.  No.  Webster,  10  Iowa,  593;  Smith  v. 
6,990,  3  McLean  (U.  S.),  96;  Foster  Roach,  7  B.  Mon.  (Ky.)  17;  Eagle 
V.  McDonald,  5  Ala.  376;  Grinman  v.  Bank  v.  Chapin,  3  Pick.  (Mass.)  180; 
Walker,  9  Iowa,  426;  Phelps  v.  Stock-  Moore  v.  Somerset,  6  Watts  &  S. 
ing,  21  Neb.  443,  32  N.  W.  217;  Cor-  (Pa.)   262. 

nett  V.   Hafer,  43   Kan.   60,  22   Pac.  78.  See  ante,  §  92  (c). 

1015;  Cabot  Bank  v.  Warner,  10  Al-  79.  Neg.  Inst.   L.    (N.  Y.),   f  175. 

ten    (Mass.),  522.  For   the  same   section   in  statutes  of 

77.  Rowe  V.  Tepper,  13  C.  B.  other  States  see  Appendix.  See  Mohl- 
(Eng.)  249;  Smith  v.  Mullett,  2  man  Co.  v.  McKane,  60  App.  Div.  (N. 
Campb.     (Eng.)     208;     Lockwood    v.  Y.)   546,  69  N.  Y.  Supp.  104«. 
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^'  the  notice  be  sent  off  on  the  day  after  the  dishonor  of  the  bill,  if 
there  be  a  post  at  a  convenient  hour  on  that  day,  and  if  there  be  no 
post  on  that  day,  then  by  the  next  post  thereafter."  *"  This  is  in 
effect  the  same  as  the  above  provision  of  the  ITegotiable  Instru- 
ments Law.  The  great  weight  of  authority  supports  the  rule  that 
where  the  party  to  give  the  notice,  and  the  party  to  receive  it 
reside  in  different  places,  between  which  there  is  a  mail,  the  notice 
may  be  sent  by  mail  on  the  day  succeeding  the  dishonor. ^^  And  if 
a  notice  be  given  by  the  holder  to  an  indorser  by  mail,  addressed 
to  the  indorser  at  the  post-office  nearest  his  residence,  and  deposited 
in  the  post-office  at  the  proper  time,  the  indorser  will  be  charged 
whether  he  received  the  notice  or  not.®^  The  letter  containing  the 
notice  must  be  posted  early  enough  to  be  sent  by  mail  on  the  day 
succeeding  the  dishonor  of  the  instrument.**    It  has  been  held  that 


80.  English  Bills  of  Exchange  Aet, 
1882,   §  49(126). 

81.  Notice  by  mail  where  parties  re- 
side in  different  places,  see  the  follow- 
ing cases: 

United  States. —  Lenox  v.  Roberts, 
2  Wheat.  373;  Alexandria  Bank  v. 
Swann,  9  Pet.  33. 

Alabama. —  Knott  v.  Venable,  42 
Ala.  186. 

Florida. —  Sanderson  v.  Sanderson, 
■20  Fla.  304. 

Indiana. —  Brown  v.  Jones,  125  Ind. 
375,  25  N.  E.  452,  21  Am.  St.  Rep.  227. 

Kentucky, —  Hickman  v.  Ryan,  5 
Xitt.  24. 

Maine. —  Goodman  v.  Norton,  17 
Me.  381. 

Ma/ryland. —  Bell  v.  Hagerstown 
Bank,  7  Gill,  216. 

Massachusetts. —  Grand  Bank  v. 
Blanchard,  23  Pick.  305;  Eagle  Bank 
V.  Hathaway,  5  Mete.  212;  Talbot  v. 
Clark,  8  Pick.  51. 

Nelraska. —  Phelps  v.  Stocking,  21 
Neb.  443,  32  N.  W.  217. 

New  Hampshire. —  Carter  v.  Bur- 
ley,  9  N.  H.  558. 

New  Jersey. —  Sussex  Bank  v.  Bald- 
win, 17  N.  J.  L.  487. 

New  York. —  Mead  v.  Engs,  5  Cow. 
303;  Robinson  v.  Ames,  20  Johns.  146, 
11  Am.  Dee.  259;  Mohlman  Co.  v.  Mc- 
Kane,  60  App.  Div.  546,  69  N.  Y. 
Supp.  1046. 

North  Carolina. —  National  Bank  v. 
Bradley,  117  N.  C.  526,  23  S.  E.  455. 

Pen/nsylvama. —  Stephenson  v.  Dick- 
son, 24  Pa.  St.  148,  62  Am.  Dec.  369. 


82.  The  following  eases  support 
this  doctrine: 

United  States. —  Dickins  v.  Beal,  10 
Pet.  572,  9  L.  Ed.  538;  Bussard  v. 
Levering,  6  Wheat.  102,  5  L.  Ed.  215. 

Connecticut. —  Shepard  v.  Hall,  1 
Conn.  329. 

Maine. —  Loud  v.  Merrill,  45  Me. 
516. 

Maryland. —  Citizens'  Bank  v.  Graf- 
flin,  31  Md.  507,  1  Am.  Rep.  66; 
Sasscer  v.  Farmers'  Bank,  4  Md.  409. 

Massachusetts. —  Shedd  v.  Brett,  1 
Pick.  401,  11  Am.  Dec.  209;  Stanton 
V.  Blossom,  14  Mass.  116,  7  Am.  Dec. 
198. 

Mississippi. —  Ellis  v.  Commercial 
Bank,  8  Miss.  294,  40  Am.  Dee.  63. 

New  York. —  Ireland  v.  Kip,  11 
Johns.  231;  Price  v.  McGoldrick,  2 
Abb.  N.  C.  69;  Townsend  v.  Auld,  8 
Misc.  516,  28  N.  Y.  Supp.  746. 

Ohio. —  Liggitt  v.  Wing,  31  Wkly. 
L.  Bui.  85;  Walker  v.  Stetson,  14 
Ohio  St.  89,  84  Am.  Dec.  362. 

Pennsylvania. —  Woods  v.  Neeld,  44 
Pa.  St.  86;  Jones  v.  Lewis,  8  Watts 
&  S.  14. 

83.  Hickman  v.  Ryan,  5  Litt.  (Ky.) 
24;  Talbot  v.  Clark,  8  Pick.  (Mass.) 
51;  United  States  v.  Barker,  Fed. 
Cas.  No.  14,520,  2  Wash.  C.  C.  (U. 
S.)  464,  affd.  in  12  Wheat.  (U.  S.) 
559,  6  L.  Ed.  728. 

Posting  the  notice  on  the  day  fol- 
lowing the  date  of  dishonor  will  not 
constitute  a  service  within  sufficient 
time  unless  the  posting  is  early 
enough  in  the  day  for  the  mail  leav- 
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if  two  mails  leave  the  same  day  by  the  same  route  to  the  place  of 
residence  of  the  indorser,  it  is  sufiScient  to  deposit  the  notice  in  the 
post-office  in  time  to  go  by  either  mail  of  that  day,  inasmuch  as  the 
fractions  of  the  day  are  not  coimted.^*  But  on  the  other  hand 
there  are  a  number  of  cases  to  the  effect  that  the  notice  should  be 
so  posted  as  to  go  by  the  first  convenient  mail  on  the  day  following- 
the  dishonor.*^  The  statute  does  not  prescribe  the  particular  mail 
on  the  day  following  the  day  of  dishonor  by  which  the  notice  should 
be  sent,  and  presumably  the  rule  of  the  statute  will  permit  a  post- 


ing on  that  day.  Lenox  v.  Roberts,  2 
Wheat.  (U.  S.)  373,  4  L.  Ed.  264; 
Bank  of  Alexandria  v.  Swann,  9  Pet. 
(U.  S.)  33,  9  L.  Ed.  40;  Goodman  v. 
Norton,  17  Me.  381;  Chick  v.  Pills- 
bury,  24  Me.  458,  41  Am.  Dec.  394; 
Carter  v.  Burley,  9  N.  H.  558;  Man- 
chester Bank  v.  White,  30  N.  H.  456; 
Denny  v.  Palmer,  27  N.  C.  610. 

84.  Where  more  than  one  mail 
leaves  on  the  day  following  dishonor, 
it  is  immaterial  by  which  mail  the 
notice  is  sent;  it  is  only  necessary 
that  it  be  posted  early  enough  to  go 
by  a  mail  of  that  day.  Whitwell  v. 
Johnson,  17  Mass.  449,  454. 

In  the  case  of  Howard  v.  Ives,  1 
Hill  (N.  Y.),  263,  a  notice  was  mailed 
in  Troy  directed  to  an  indorser  re- 
Biding  in  Lansingburgh  at  9  a.  m. 
of  the  day  following  the  dishonor;  it 
was  held  that  the  notice  was  timely, 
though  the  mail  from  Troy  to  Lans- 
ingburgh closed  at  8  A.  M. 

And  in  Smith  v.  Poillon,  87  N.  Y. 
590,  41  Am.  Eep.  402,  the  second  in- 
dorser of  a  promissory  note  residing 
in  Warren,  Maine,  received  due  no- 
tice of  dishonor  thereof  by  mail; 
wishing  to  consult  counsel  in  respect 
thereto,  he  drove  on  the  same  day  to 
the  neighboring  town  of  Thomaston; 
he  there  mailed  notice  of  dishonor  to 
the  defendants  residing  in  New  York 
by  a  mail  leavingat  1:40  p.  M.,  which 
passed  through  Warren,  his  place  of 
residence,  at  2  p.  M. ;  there  was  also 
a  mail  leaving  Thomaston  at  10:10 
A.  M.,  and  Warren  at  9:30.  It  was 
held  that  the  notice  was  timely.  See 
also  Lawson  v.  Farmers'  Bank,  1  Ohio 
St.  206. 

85.  Haskell  v.  Boardman,  8  Allen 
(Mass.),  38,  in  which  the  court  said: 
"  The  rule  is  that  such  notices  should 
go  by  the  next  practicable  post  after 


the  day  on  which  the  holder  receives^ 
notice  of  the  dishonor  of  the  note;" 
Burgess  v.  Vreeland,  24  N.  J.  L.  71; 
Sussex  Bank  v.  Baldwin,  17  N.  J.  L. 
496;  Stephenson  v.  Dickson,  24  Pa. 
St.  152,  62  Am.  Dec.  369;  Peabody 
Ins.  Co.  V.  Wilson,  29  W.  Va.  536. 

Conflicting  authorities. —  In  the  case 
of  Smith  V.  Poillon,  87  N.  Y.  590,  597, 
41  Am.  Rep.  402,  Earl,  J.,  said: 
"  From  a  careful  examination  of  all 
these  authorities  and  many  others  it 
is  clear  that  the  law  is  not  precisely 
settled.  It  appears  that  at  first  it  was 
supposed  to  be  necessary  that  notice 
of  dishonor  should  be  given  by  the 
next  post  after  dishonor,  on  the  same 
day,  if  there  was  one.  That  rule  was 
found  inconveniently  stringent,  and 
then  it  was  held  that  when  the  par- 
ties lived  in  different  places,  between 
which  there  was  a  mail,  the  notice 
could  be  posted  the  next  day  after  the 
dishonor  or  notice  of  dishonor.  Some 
of  the  authorities  hold  that  the  party 
required  to  give  the  notice  may  have 
the  whole  of  the  next  day.  Other  au- 
thorities lay  down  the  rule,  in  gen- 
eral terms,  that  the  notice  must  be 
posted  by  the  first  practical  and  con- 
venient mail  of  the  next  day;  and 
that  rule  seems  to  be  supported  by 
the  most  authority  in  this  State. 
What  is  a  practical  and  convenient 
mail  depends  upon  circumstances. 
It  may  be  controlled  by  the  usafjes  of 
business  and  the  customs  of  the  peo- 
ple at  the  place  of  mailing,  and  the 
condition,  situation,  and  business  en- 
gagements of  the  person  required  ta 
give  the  notice.  The  rule  should  have 
a  reasonable  application  in  every  case, 
and  whether  sufficient  diligence  has 
been  used  to  mail  the  notice,  the 
facts  being  undisputed,  is  a  question 
of  law." 
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ing  at  any  time  so  that  the  notice  may  go  by  any  mail  on  such  fol- 
lowing day. 

The  general  rule  has  been  well  stated  in  the  following  language : 
"  When  the  parties  reside  in  different  places  or  States,  the  notice 
may  be  sent  by  the  mail  of  the  day  of  the  default ;  but  if  not  it 
must  be  deposited  in  the  office  in  time  for  the  mail  of  the  next  day, 
provided  the  mail  of  that  day  be  not  made  up  and  closed  at  an 
unreasonably  early  hour.  If,  however,  the  mail  of  that  day  be 
closed  before  a  reasonable  time  after  early  business  hours,  or  if 
there  be  no  mail  sent  out  on  that  day,  then  it  must  be  deposited  in 
time  for  the  next  possible  post."  *^ 

Where  the  notice  is  transmitted  otherwise  than  by  mail,  the  rule 
is,  independent  of  statute,  that  the  notice  will  be  sufficient  if  it 
reach  the  party  entitled  to  receive  it  during  the  business  hours  of 
the  day  on  which  it  would  have  reached  him  had  it  been  sent  by 
mail.*^  The  holder  of  a  bill  or  note  has  a  right  to  adopt  a  private 
conveyance,  instead  of  the  mail,  for  the  transmission  of  a  notice 
of  dishonor ;  but  in  such  a  case  it  is  incumbent  upon  the  holder  to 
show  that  due  diligence  was  used.^* 

e.  Notice  to  sitccessive  indorsers;  statutory  provision. —  Each 
indorser  is  entitled,  as  we  have  seen,  to  a  notice  of  dishonor  from 
his  indorsee  ;**  each  indorser  is  entitled  to  one  day  for  giving  notice 
to  the  party  next  liable ;®°  but  the  time  is  to  be  calculated  from  the 

86.  Per  Bartley,  J.,  in  Lawson  v.  he  will  not  on  that  account  be  dia- 
Farmers'  Bank,  1  Ohio  St.  206,  215.  charged.  And  it  was  further  held  in 
In  the  ease  of  Chick  v.  Pillsbury,  24  this  case  that  notice  of  the  dishonor 
Me.  458,  the  doctrine  on  this  subject  of  a  bill  of  exchange  given  at  the 
has  been  more  fully  examined  than  counting-house  of  a  merchant  or  manu- 
perhaps  in  any  of  the  older  cases;  faeturer  between  the  hours  of  six  and 
and  the  rule  adopted  was,  that  the  seven  in  the  evening  is  not  too  late, 
notice,  in  order  to  charge  the  indorser  88.  Jarvis  v.  St.  Croix  Mfg.  Co.,  23 
living  in  another  place  or  State,  must  Me.  287. 

be  deposited  in  the  post-office  in  time  89.  See  ante,  §  108;   Butler  v.  Du- 

to  be  sent  by  the  mail  of  the  day  sue-  val,  4  Yerg.    (Tenn.)    265. 

eceding  the  day  of  the  dishonor,  pro-  90.  Notice  by  one  indorser  to  party 

viding  the  mail   of   that   day  be  not  next  liable,   see  the  following  oases: 

closed  at  an  unreasonably  early  hour.  United  States. — ^United  States  Bank 

or  before  early  and  convenient  busi-  v.  Goddard,  5  Mason,  366. 

ness  hours.  Alaiama. —  Whitman     v.     Farmers' 

87.  Notice   sent   by   private    hand.  Bank,  8  Port.  258. 

—  Bancroft     v.     Hall,     Holt's     Nisi  Arkansas. — ^Davis  v.  Hanly,  12  Ark. 

Prius  Rep.   (Eng.)   476,  where  it  was  645. 

held    that    it    is    sufficient,    provided  Iowa. —  First  Nat.  Bank   v.   Fame- 
there   be    no    essential    delay,    if    the  man,  93  Iowa,  161,  61  N.  W.  424. 
holder  send  notice  by  a  private  hand;  Kentucky.— Smith   v.   Roach,    7    B. 
and     although     such     notice     should  Mon.  17. 

thereby  reach  the  drawer  later  in  the  Louisiana. —  Barker  v.  Whitney,  18 

day  than  if  it  had  been  sent  by  mail,  La.  575. 
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day  on  which  the  notice  is  in  fact  received,  and  is  not  to  be  enlarged 
because  the  notice  was  received  earlier  than  might  in  strictness 
have  been  required.^^  And  it  is  no  objection  to  a  notice  by  an 
indorser,  that  it  was  not  received  so  soon  by  an  earlier  indorser  as 
it  would  have  been  if  transmitted  directly  to  him  by  the  holder, 
provided  it  -was  sent  with  reasonable  diligence  by  each  indorser  as 
he  received  it.®^  The  notice  may  properly  take  its  regular  course 
from  one  indorsee  to  his  immediate  indorser,  and  thus  by  circuit- 
ous route  to  the  first  indorser,^*  and  all  parties  receiving  the 
notice  will  be  bound  thereby,  if  due  diligence  is  used  by  all  of 
them.®* 

Where  one  of  successive  indorsers  was  not  notified  of  the  dis- 
honor of  the  instrument  within  a  reasonable  time  by  the  holder 
or  a  subsequent  indorsee,  his  prior  indorser  will  be  discharged, 
and  if  he  voluntarily  pays  the  bill  or  note,  such  prior  indorser  may 
avail  himself  of  the  defense  of  want  of  diligence  in  giving  the 


Mame. — ^Allen  v.  Avery,  47  Me.  287 ; 
Freeman's  Bank  v.  Perkins,  18  Me. 
292;   Farmer  v.  Rand,  16  Me.  453. 

Massachusetts. —  Haskell  v.  Board- 
man,  8  Allen,  38;  Shelburne  Falls 
Nat.  Bank  v.  Townsley,  102  Mass. 
177,  3  Am.  Rep.  445 ;  Fitehburg  Bank 
V.  Per  ley,  2  Allen,  433;  True  v.  Col- 
lins, 3  Allen,  438. 

Missouri. —  Renshaw  v.  Triplett,  23 
Mo.  213. 

New  BampsMre. — ^Manchester  Bank 
V.  Fellows,  28  N.  H.  302;  Carter  v. 
Burley,  9  N.  H.  558. 

New  Jersey. —  State  Bank  v.  Ayers, 
7  N.  J.  L.  131. 

New  York. —  West  River  Bank  v. 
Taylor,  7  Bosw.  466,  affd.  in  34  N.  Y. 
128;  Ogden  v.  Dobbin,  2  Hall,  112; 
Higgins  V.  Barrowelifife,  14  Jones  & 
S.  540;  United  States  Bank  v.  Davis, 
2  Hill,  451;  Wynen  v.  Shappert,  6 
Daly,  558;  Mebropolitan  Bank  v.  En- 
gel,  66  App.  Div.  273,  72  N.  Y.  Supp. 
691. 

North  Carolina. —  National  Bank  v. 
Bradley,  117  N.  C.  526,  23  S.  E.  455. 

Ohio. —  Lawson  v.  Farmers'  Bank,  1 
Ohio  St.  206. 

Pennsylvania. —  Stephenson  v.  Dick- 
son, 24  Pa.  St.  148,  62  Am.  Dec.  369; 
Struthers  v.  Blake,  30  Pa.  St.  142; 
Etting  V.  Schuylkill  Bank,  2  Pa.  St. 
355,  44  Am.  Dec.  205. 

Rhode  Island. —  Mitchell  v.  Cross,  2 
E.  I.  437. 


Tennessee. —  Simpson  v.  TurBey,  5 
Humph.  419,  42  Am.  Dec.  443. 

Wisconsin. —  LinB  v.  Horton,  17 
Wis.    151. 

91.  Farmer  v.  Rand,  16  Me. 
453. 

92.  Linn  v.  Horton,  17  Wis.  151. 

93.  Indorsee  may  take  regular  course 
of  mails  to  notify  his  immediate  in- 
dorser, see  West  River  Bank  v.  Taylor, 
7  Bosw.  (N.  Y.)  466,  aflFd.  in  34  N.  Y. 
128.  When  a  note  is  presented  for 
payment  and  payment  is  refused,  the 
holder  acts  with  reasonable  diligence, 
if  he  gives  notice  by  the  regular 
course  of  mail  to  the  indorser  from 
whom  he  received  it  that  he  may  trans- 
mit notice  to  his  immediate  indorsers, 
who  may  take  the  same  course  as  to 
the  prior  indorsers;  and  if  the  in- 
dorsers in  due  season  adopt  the  reg- 
ular course  of  mail  for  transmitting 
notice  from  one  to  the  other,  and  by 
that  reason  the  route  to  the  first  in- 
dorser is  made  circuituous,  it  is  not 
want  of  diligence  on  their  part,  and 
he  canUot  set  up  the  manner  of  giv- 
ing the  notice,  and  the  delay  oc- 
casioned by  it  as  a  defense.  Ogden 
V.  Dobbin,  2  Hall   (N.  Y.),  112. 

94.  Linn  v.  Horton,  17  Wis.  151; 
Whitman  v.  Farmers'  Bank,  8  Port. 
(Ala.)  258;  Carter  v.  Burley,  9  N.  H. 
558;  Metropolitan  Bank  v.  Engel,  66 
App.  Div.  (N.  Y.)  273,  72  N.  Y.  Supp. 
691. 
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notice.®^  There  is  no  distinction  made  where  a  bill  or  note  is 
indorsed  to  a  bank  for  collection ;  the  bank  is  regarded  as  a  holder 
and  has  a  day  to  give  its  principal  notice,  who  in  turn  has  another 
day  to  give  his  indorser  notice.^ 

The  If  egotiable  Instruments  Law  provides  that :  "  Where  a 
"  party  receives  notice  of  dishonor,  he  has,  after  the  receipt  of  such 
"  notice,  the  same  time  for  giving  notice  to  antecedent  parties  that 
"  the  holder  has  after  the  dishonor."  "^  This  is  substantially  the 
same  as  the  rule  contained  in  the  English  Bills  of  Exchange  Act,*® 
and  is,  as  we  have  already  seen,  declaratory  of  the  general  rule. 

§  114.  Service  of  notice  by  mail. 

a.  In  general. — ^We  have  already  considered  the  propriety  of 
serving  notice  of  dishonor  by  mail.*®  The  general  rule  that  where 
the  person  to  be  notified  and  the  person  required  to  give  the  notice 
reside  in  the  same  place,  the  notice  must  be  served  personally  or  by 
leaving  it  at  the  place  of  business  or  residence  of  the  person  to  be 
notified  has  been  abrogated  by  statute  or  by  the  I^egotiable  Instru- 
ments Law  in  nearly  all  the  States ;  and  in  some  other  States  the 
rule  has  been  modified  or  limited  by  force  of  recent  decisions.  The 
notice,  if  served  by  mail,  should  be  directed  to  the  post-office  where 

95.  Brown  v.  Ferguson,  4  Leigh  though  the  paper  is  indorsed  from 
(Va.),  37,  24  Am.  Dec.  707.  one   to   another    agent   for    collection 

96.  Notice  where  instrument  was  merely.  Each  of  such  indoraers  is  to 
indorsed  for  collection. —  A  banker  be  regarded  as  a  party  for  all  the 
presenting  a  bill  for  his  customer  purposes  of  charging  prior  parties, 
has  the  same  time  to  give  aotice  Farmers'  Bank  v.  Vail,  21  N.  Y. 
to   his    customer   as   if   he   were    the  485. 

holder  for  his  own  benefit,  and  the  An  agent  to  whom  a  negotiable  note 
customer  has  the  same  time,  as  is  intrusted  for  collection,  whether 
if  such  had  been  the  case,  to  trans-  by  indorsement  or  mere  delivery,  is 
mit  notice  to  former  parties.  Mc-  treated  in  the  matter  of  giving  no- 
Neil  V.  Wyatt,  3  Humph.  (Tenn.)  tice  of  nonpayment  as  an  indorsee 
125.  See  also  Myers  v.  Courtney,  11  of  the  note.  He  is  entitled  to  the 
Phila.  (Pa.)  343;  West  Eiver  Bank  usual  time  to  notify  his  principal  of 
V.  Taylor,  7  Bosw.  (N.  Y.)  466,  affd.  nonpayment,  and  the  principal  to  the 
in  34  N.  Y.  128;  Warren  v.  Gilman,  usual  time  thereafter  to  notify  ante- 
17  Me.  360;  Fish  v.  Jacbman,  19  Me.  cedent  indorsers.  But  if  the  agent 
467,  36  Am.  Dec.  769.  A  bank  to  has  failed  to  give  notice  to  his  princi- 
which  a  note  was  indorsed  for  collec-  pal  in  due  time,  the  latter  is  cut  off, 
tion  is  to  be  regarded  as  a  party  to  though  he  may  thereafter  use  due  dili- 
the  paper  for  all  the  purposes  of  re-  geuce  in  communicating  notice  to  an- 
eeiving  and  giving  notice  tp  charge  tecedent  parties.  Eosson  v.  Carroll, 
the  prior  parties.  When  an  indorser  90  Tenn.  90,  16  S.  W.  66. 
intends  charging  previous  indorsers  97.  Neg.  Inst.  L.  (N.  Y.),  §  178. 
by  consecutive  notices,  and  they  re-  For  same  seetiooi  in  statutes  of  other 
side  in  different  places,  due  diligence  States  see  Appendix, 
will  have  been  used  when  notice  is  98.  English  Bills  of  Exchange  Act, 
sent  the  day  following  that  on  which  1882,  §  49(14). 
it  is  received.     The  rule  is  the  same  99.  See  ante,  §  112,  (6),  (4). 


S12                                           IfoTICE  OF  DiSHONOE.                                         §    114: 

the  party  is  in  the  practice  of  receiving  his  mail,  although  it  may 
not  be  his  nearest  post-offioe.^  But  if  the  person  whose  duty  it  is 
to  give  the  notice  has  no  knowledge  of  the  postroffice  where  the 
indorser  receives  his  mail,  it  will  be  sufficient  to  direct  the  notice 
to  the  place  where  he  resides,  or  to  the  post-office  nearest  to  his 
place  of  residence.^     Where  a  party  indicates  on  the  instrument 

1.  Notice  mailed  to  post-office  where  be  sent  to  him,  or  that  the  plaintiff 

jarty    receives    his    mail. —  Bank    of  knew  that  he  received  his  letters  at 

United    States     v.     Carneal,     2    Pet.  that  place;  it  was  held  that  the  no- 

(U.    S.)     543,    7    L.    Ed.    513.      In  tice    was    sufficient.      Seneca    County 

this  case  Justice  Story  said :     "  When  Bank  v.  Neass,  3  N.  Y.  442. 

notice    is    sent    by    the    mail,    it    is  2.  Nearest  post-office. —  In  the  case 

sufficient  to    direct    it    to    the    town  of    Forbes   v.    Omaha   Nat.    Bank,   10 

where  the  party  resides,  if  it  is  a  post  Neb.  338,  6   N.  W.   393,   it  was  held 

town.     If  it  is  not,  then  to  the  post-  that  where  the  drawer  or  indorser  of 

office  or  post  town  nearest  to  his  resi-  an  instrument  resides  out  of  the  cor- 

dence,  if  known.     But  the  rule  as  to  porate  limits  of  a  city  where  it  was 

the  nearest  post-office  is   not  of  uni-  dishonored,   but   nearer    to   the    post- 

versal  application,  for  if  the  party  is  office  in  that  city  than  any  other,  a 

in  the  habit  of  receiving  his  letters  at  notice  directed  to  such  post-office  was 

a  more  distant  post-office,  or  through  sufficient.     And  in  Hazelton  Coal  Co. 

a    more    circuitous    route,    and    that  v.  Kyerson,  20  N.  J.  L.    129,  it  was 

fact  is  known  to  the  person  sending  held  that  a  notice  of  dishonor  may  be 

notice,  notice  sent  by  the  latter  mode  sent  by   mail    directed    either  to   the 

will  be  good.     And  where   the  party  post-office  nearest  his  residence,  or  to 

is  in  the  habit  of  receiving  his  letters  the  office  to  which  he  usually  resorts 

at  various  post-offices,  to  suit  his  own  for  letters;   or  if  he  be  in  the  habit 

convenience    or    business,    it    may    be  of   receiving  his   letters  through   sev- 

sufficient  to   send   it  to   either.     The  eral  offices,   then  it  may  be  directed 

object  of  the  law  in  all  these  eases  is  to  either.     See  also  Worsham  v.  Goar, 

to    enforce    the    transmission    of    the  4  Port.   (Ala.)   441;  Timms  v.  Delisle, 

notice  by  such  a  route  as  that  it  may  5   Blackf.    (Ind.)    447;    Bell  v.    State 

reach  the  party  in  a  reasonable  time.  Bank,  7  Blackf.    (Ind.)   456;   Bank  of 

See  also  Sherman  v.  Clark,  Fed.  Cas.  Columbia  v.  Magruder,  6  Harr.  &  J. 

No.    12,763,   3   McLean    (U.    S.),   91;  (Md.)    172,  14  Am.  Dee.  271;  Bell  v. 

Walker   v.   Bank   of   Augusta,    3    Ga.  HagerstoWn  Bank,  7  Gill  (Md.),  216. 

486;  Glasscock  v.  Bank  of  Missouri,  Rule  in  New  York. —  In  the  case  of 

8  Mo.  443;  Hazelton  Coal  Co.  v.  Ryer-  Downer  v.   Eemer,   21   Wend.  N.  Y.) 

son,  20  N.  J.  L.  129;  Eeid  v.  Payne,  10,  it  was  held  that  notice  of  protest 

16  Johns.    (N.   Y.)    218,   8   Am.  Dec;  sent   by   mail    directed    to    the    town 

311;    Bank  of  Geneva   v.   Howlett,   4  where  the  party  resides   is  sufficient. 

Wend.    (N.  Y.)    328;  Cuyler  v.  Nellis,  although  there  are  several  post-offices 

4  Wend.   (N.  Y.)  398;  Morris  v.  Hus-  in  the  same  town,  unless  the  holder 

son,  4  Sandf.  (N.  Y.)  93;  Montgomery  knew  that  it  should  be  directed  dif- 

Bank  V.  Marsh,  7  N.  Y.  481;   Gist  v.  ferently.     And  where  an  indorser  re- 

Lybrand,  3  Ohio  St.  307,  17  Am.  Dec.  sided  in  the  village  of  Palatine  Bridge, 

595 ;   Walker  v.   Stetson,   14  Ohio  St.  in  which  there  was  a  post-office,  where 

89,  84  Am.  Dec.  362;  Mercer  v.  Lan-  he    received   letters   occasionally,    and 

caster,  5  Pa.  St.  160.  had    a    place   for   the   transaction   of 

A  note  payable  at  plaintiff's  bank  business  in  the  village  of  Canajoharie, 
was  protested  and  a  notice  thereof  distant  about  half  a  mile  from  Pala- 
was  sent  to  two  post-offices  in  the  tine  Bridge,  and  kept  a  box  in  the 
adjoining  town.  Where  the  defendant  post-office  at  Canajoharie,  and  re- 
resided.  The  defendant  did  business  ceived  most  of  his  letters  there,  it 
and  received  his  letters  in  the  town  was  held  that  a  notice  addressed  to 
where  the  bank  was  situated,  but  it  him  at  Canajoharie  was  sufficient  to 
did  not  appear  that  he  had  specified  charge  him.  Montgomery  County 
any   place  where  such   notice   should  Bank  v.  Marsh,  7  N.  Y.  481. 
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hia  place  of  residence,*  or  expressly  directs  as  to  the  manner  of 
addressing  letters  to  him,*  it  will  be  sufficient  to  transmit  notice 
to  him  at  such  place  or  in  the  manner  so  directed. 

b.  Diligence  to  ascertain  address. —  Due  diligence  must  be  used 
by  the  holder  of  an  instrument  to  ascertain  by  inquiry  tbe  resi- 
dence of  the  person  whom  it  is  sought  to  charge."     A  notice  mailed 

3.  Morris  v.  Husson,  4  Sandf.  (N.  393,  40  N.  W.  471.  But  where  the 
Y.)  93;  Bank  of  Utica  v.  Bender,  21  indorser  of  a  promissory  note  resides 
Wend.  ( N.  Y. )  643 ;  Bartlett  v.  Robin-  in  a  town  in  which  there  are  two  post- 
son,  39  N.  Y.  187;  Walker  v.  Stetson,  ofSces,  of  which  fact  the  holder  is 
14  Ohio  St.  89,  84  Am.  Dee.  362;  ignorant,  a  notice  of  dishonor  ad- 
Crowley  v.  Barry,  4  Gill   (Md.),  194.  dressed  to   the  indorser   at  the  town 

4.  Where  the  residence  of  the  in-  generally  is  suiHeient,  unless  he  proves 
dorser  is  known,  and  he  has  actually  that  he  is  accustomed  to  receive  his 
given  orders  as  to  the  mode  of  direct-  letters  at  one  of  the  post-offices  only, 
ing  his  letters,  any  deviation  there-  and  that  the  holder  of  the  note  might 
from,  or  from  the  ordinary  course  of  have  ascertained  that  fact  by  reason- 
transmission  to  the  place  of  his  resi-  able  inquiry.  Burlingame  v.  Foster, 
deuce,  is  assumed  at  the  risk  of  the  128  Mass.  125. 

holder  of  the  note.     Pateraon  Bank  v.  In  the  case  of  Gawtry  v.  Doane,  51 

Butler,  12  N.  J.  L.  268.  N.  Y.   84,   92,  the   court  said:      "On 

5.  Due  diligence  to  make  inquiry. —  the  next  day  after  the  presentment, 
In  the  case  of  Barnwell  v.  Mitchell,  a  clerk  of  the  holders  took  a  notice 
3  Conn.  101,  a  bill  was  drawn  and  of  nonpayment  in  the  usual  form, 
dated  in  Alexandria,  on  persons  re-  signed  by  the  notary,  and  looked  in 
siding  in  New  York,  who  accepted  it.  the  New  York  city  directory  for  the 
The  drawer's  residence  was  in  fact  in  name  of  the  defendant  with  the  view 
Fairfield,  Conn.,  which  fact  was  pub-  of  giving  him  the  notice.  Not  find- 
licly  known,  and  was  particularly  ing  it  there,  he  inquired  for  his  resi- 
knoWn  to  one  of  the  acceptors.  The  dence  of  one  of  the  makers,  and  was 
bill  was  protested  for  nonpayment;  informed  by  him  that  he  lived  at 
and  immediately  afterward  two  letters  Brewsters,  Putnam  county,  and  he 
containing  notice  were  mailed  in  New  then  mailed  the  notice  to  him  with 
York,  one  addressed  to  him  at  Alex-  that  address.  The  address  of  the  de- 
andria,  and  one  at  New  York,  and  a  fendant  was  not  upon  the  note.  In- 
third  letter,  addressed  to  him  at  New  quiry  was  made  of  one  of  the  makers, 
York,  was  left  at  the  counting-house  for  whose  accommodation  the  note  was 
of  the  acceptors.  It  was  held  that,  indorsed.  This  was,  within  all  the 
although  the  holder  was  ignorant  of  cases,  due  diligence  and,  therefore, 
the  drawer's  place  of  residence,  yet  sufficient  to  charge  the  defendant, 
as  it  did  not  appear  that  he  had  used  even  if  he  did  not  receive  the  notice." 
due  diligence  to  make  inquiry,  the  no-  See  also  Requa  v.  Collins,  51  N.  Y. 
tice  was  insufficient.  144,  in  which  case  it  was  held  that 

What   constitutes    due   diligence   in  the    degree   of    diligence    required    to 

making  inquiry  is  a  question  of  law,  charge    an    indorser,    under    the   pro- 

unless  there  is  dispute  as  to  the  facts,  visions  of  the  Act  of  1857,  chap.  416 

Utica  Bank  V.  Bender,  21  Wend.    (N.  (since  repealed  by  the  Negotiable  In- 

Y.)   643j  34  Am.  Dec.  281.  struments  Law),  in  relation  to  com- 

Where  it  appears  that  a  notary  in  mercial  paper,  authorizing  service  of 
protesting  a  note  which  had  been  dis-  notice  of  protest  by  mail,  where  the 
counted  by  a  bank  inquires  only  of  reputed  residence  of  the  indorser  is 
the  receiving  teller  as  to  the  indoraer's  at  the  same  place  where  the  note  is 
residence,  there  is  not  a  sufficient  show  payable,  is  no  greater  than  that  re- 
of  diligence  to  excuse  further  search,  quired  by  the  common  law  in  a  case 
and  to  charge  the  indorser  on  notice  where  the  place  of  payment  differs 
mailed  to  his  last  known  place  of  from  the  place  of  residence.  See,  gen- 
residence.    Sweet  V.  Woodin,  72  Mich,  erally,   Harris   v.    Robinson,    4   How, 

33 


6M 


Notice  of  Dishonor. 


§114. 


without  due  inquiry  to  the  place  where  the  instrument  was  drawn 
is  not  sufficient  to  bind  an  indorser.®  There  is  no  presumption 
that  due  diligence  was  used  by  a  holder  in  ascertaining  the  in- 
dorser's  correct  address ;''  it  is  for  the  holder  to  show  that  he  has 
given  due  notice,  or  has  failed  only  after  due  diligence.®  It  has 
been  held  where  the  officers  of  a  bank  were  informed  at  the  time 
of  discounting  a  note  that  the  indorsers  resided  in  a  certain  place, 
that  they  were  not  bound  to  make  further  inquiries,  but  could  act 
upon  the  information  thus  received,  and  that  unless  they  knew  that 
such  indorsers  had  changed  their  residence,  a  notice  addressed  to 
such  former  residence  will  be  sufficient,  to  bind  them.®  Looking 
into  a  directory  to  ascertain  the  address  of  a  party  to  be  charged 
is  not,  of  itself,  sufficient  to  show  due  diligence  in  making  an 
inquiry.*"    Merely  consulting  a  directory  should  not  be  deemed  the 


(U.  S.)  336,  11  L.  Ed.  1000;  Lam- 
bert V.  Ghiselin,  9  How.  (U.  S.)  552, 
13  L.  Ed.  254;  Wood  v.  Corl,  4  Mete. 
(Mass.)  203;  Cabot  Bank  v.  Russell, 
4  Gray  (Mass.),  167;  King  v.  Griggs, 
82  Minn.  387,  85  N.  W.  162;  Sanderson 
V.  Reinistadler,  31  Mo.  483;  Cuyler  v. 
Nellis,  4  Wend.  (N.  Y.)  398;  Harger 
V.  Bemis,  1  T.  &  C.  (N.  Y.)  460; 
University  Press  v.  Williams,  48  App. 
Div.  (N.  Y.)  188,  62  N.  Y.  Supp.  986; 
Walker  v.  Stetson,  14  Ohio  St.  89,  84 
Am.  Dec.  362;  Central  Nat.  Bank  v. 
Adams,  11  S.  C.  452,  32  Am.  Rep. 
495;  Marsh  v.  Barr,  1  Meigs  (Tenn.), 
68;  Planters'  Bank  v.  Bradford,  4 
Humph.   (Tenn.)   39. 

6.  Foard  v.  Johnson,  2  Ala.  565, 
36  Am.  Dec.  421.  The  fact  that  a 
bill  is  dated  at  a  particular  place  is 
insufficient  evidence  of  the  drawer's 
residence  or  post-office  to  relieve  the 
holder  of  making  diligent  inquiry  as 
to  the  nearest  post-office  to  the  draw- 
er's residence,  or  to  warrant  him  in 
Bending  notice  there  as  being  his  near- 
est post-office.  Tyson  v.  Oliver,  43 
Ala.  455.  See  also  Lowery  v.  Scott, 
24  Wend.  (N.  Y.)  358,  35  Am.  Dec. 
627;  Bartiwell  v.  Mitchell,  3  Conn. 
101;  Hill  V.  Vanell,  3  Me.  233. 

7.  Eaton  v.  McMahon,  42  Wis.  484. 

8.  Barr  v.  Marsh,  9  Yerg.  (Tenn.) 
253. 

9.  Change  of  residence. —  In  Ward 
V.  Perrin,  54  Barb.  (N.  Y.)  89,  the 
action  was  against  the  indorser  of  a 
note  payable  four  months  from  date. 
At    the    time    the    indorsement    was 


made,  and  for  about  two  montha 
thereafter,  the  indorser  resided  in 
Rochester.  About  two  months  before 
the  note  fell  due  he  removed  from 
Rochester  to  Bergen.  The  note  was 
protested,  and  notice  of  protest  was 
mailed  to  the  defendant  at  Rochester. 
The  court  held  that  the  holders  of  the 
note  were  not  bound  to  make  any 
further  inquiries,  and  that  they  could 
act  upon  the  information  as  to  the 
indorser's  residence  which  they  re- 
ceived when  they  discounted  the  note; 
that  they  had  the  right,  when  the' 
note  matured,  to  assume  that  the  in- 
dorser continued  to  reside  in  Roch- 
ester, and  to  act  accordingly  in  tak- 
ing the  requisite  steps  to  charge  him, 
unless  they  knew  that  in  the  mean- 
time he  had  changed  his  residence. 

As  to  failure  of  bank  to  send  no- 
tices to  place  indicated  by  holder  of 
the  note  who  had  deposited  it  for 
collection,  see  Howard  v.  Van  Gieson, 
46  App.  (N.  Y.)  77,  61  N.  Y.  Supp. 
341. 

10.  Consulting  a  directory. —  In  th& 
case  of  Bacon  v.  Hanna,  137  N.  Y. 
379,  33  N.  E.  303,  20  L.  R.  A.  495, 
the  court  said:  "Under  the  stat- 
ute (Laws  1857,  chap.  416),  where 
the  notary  relied  on  a  reputed  resi- 
dence he  was  required  to  act  from 
'  the  best  information  obtained  by 
diligent  inquiry.'  Merely  looking  into 
a  directory  is  not  enough.  The  sources 
of  error  in  that  process  are  too  many 
and  too  great.  Such  books  are  ac- 
curate enough  in  a  general  way,  and 
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best  infonnation  to  be  obtained  by  diligent  inquiry."  Where  a 
notice  is  misdirected,  and  due  diligence  was  used  by  the  holder 
to  ascertain  the  residence  of  tbe  indorser,  it  will,  nevertheless,  be 
sufficient  to  charge  him.^^ 

c.  Miscarriage  in  mails. —  The  Negotiable  Instruments  Law 
provides  that :  "  Where  notice  of  dishonor  is  duly  addressed  and 
"  deposited  in  the  post-office,  the  sender  is  deemed  to  have  given 
"  due  notice,  notwithstanding  any  miscarriage  in  the  mails."  ^' 
This  ia  also  the  rule  contained  in  the  English  Bills  of  Exchange 
Act,**  and  seems  to  be  declaratory  of  the  general  rule.**  The  gen- 
convenient  as  an  aid  or  assistance,  For  the  same  section  in  statutes  of 
but  they  a,re  private  ventures,  created  other  States  see  Appendix, 
by  irresponsible  parties,  and  depend-  14.  English  Bills  of  Exchange  Act, 
ing     upon    information    gathered    as   1882,  §  49(15). 

cheaply  as  possible,  and  by  unknown  15.  Woodstock  v.  Houldsworth,  16 
agents.  Their  help  may  be  invoked,  M.  &  W.  (Eng.)  124;  Mackay  v.  Jud- 
but,  as  was  said  in  Lawrence  v.  Mil-  kins,  1  F.  &  F.  (Eng.)  208;  RenHick 
ler,  16  N.  Y.  235,  their  error  may  v.  Tighe,  8  W.  R.  (Eng.)  391. 
excuse  the  notary  but  will  not  charge  Use  of  mails;  holder  not  liable  for 
the  defendant."  See  also  Cuming  v.  miscarriage. —  In  the  case  of  Shed 
Roderick,  167  N.  Y.  571,  60  N.  E.  v.  Brett,  1  Pick.  (Mass.)  401,  410,  the 
1109;  Greenwich  Bank  v.  De  Groot,  court  said:  "For  the  mail  being  es- 
7  Hun  (N.  Y.),  210;  Baer  v.  Leppert,  tablished  by  the  standing  laws  of  tha 
12  Hun   (N.  Y.),  516.  Government   for    the   purpose   princi- 

11.  Greenwich  Bank  v.  De  Groot,  7  pally  of  facilitating  the  transmission 
Hun   (N.  Y.),  210.  of  mercantile   correspondence,  and  it 

12.  Misdirection  after  due  diligence,  being  by  far  the  most  usual  convey- 
—  In  the  ease  of  Lambert  v.  Ghise-  ance  of  letters  and  generally  the 
lin,  9  How.  (U.  S.)  552,  13  L.  Ed.  most  sure  as  to  time  and  safe  in  every 
254,  it  was  held  that  where  a  notice  other  respect,  all  men  who  deal  in 
is  sent,  after  the  exercise  of  due  dili-  mercantile  paper  are  presumed  to  as- 
gence,  a  right  of  action  immediately  sent,  and  even  to  expect,  that  such 
accrues  to  the  holder,  and  subsequent  information  as  they  may  want  will 
information  as  to  the  true  residence  be  communicated  in  this  way.  And 
of  the  indorser  does  not  render  it  thus  the  post-office  becomes  their 
necessary  for  the  holder  to  send  him  agent;  and  if  it  happen  to  fail  from 
another  notice.  Chief  Justice  Taney  any  unexpected  cause,  he  who  made 
said :  "  The  law  does  not  require  the  right  use  of  it  by  placing  his  let- 
actual  notice.  It  requires  reasonable  ter  there  properly  directed,  has  done 
diligence  only,  and  reasonable  eflforts,  all  his  duty,  and  the  consequence  must 
made  in  good  faith,  to  give  it.  And  fall  upon  him  who  has  to  receive.  It 
if  sufficient  inquiries  have  been  made,  is  not  difficult  to  foresee,  that  if  this 
and  information  received  upon  which  doctrine  be  not  true,  great  incon- 
the  holder  has  a  right  to  rely,  a  mis-  venienees  and  uncertainties  would  at- 
take  as  to  the  nearest  post-office  or  tend  the  transaction  of  business  with 
usual  post-office  does  not  deprive  him  negotiable  paper,  and  a  clog  would  be 
of  his  remedy.  He  has  dffae  all  that  put  upon  its  circulation,  which  would 
the  law  requires;  and  the  notice  thus  have  a  mischievous  effect  upon  that 
sent  fixes  the  liability  of  the  indorser  credit  which  is  so  essential  to  com- 
as effectually  as  if  he  had  actually  mercial  activity.  The  only  perfectly 
received  it.  This  we  think  is  the  true  sure  way  of  fixing  a  party  to  a  bill 
rule,  and  the  only  one  that  gives  cer-  or  note  by  notice  of  its  dishonor 
tainty  and  security  in  transactions  would  be  to  send  it  by  a  special  mes- 
on commercial  paper."  senger  who  would  be  able  to  testify 

13.  Neg.  Inst.  L.    (N.  Y.),    §   176.   to  its  actual  delivery;  and  this  would 
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eral  rule  is,  independent  of  statute,  that  if  due  diligence  is  used  in 
mailing  a  notice  it  is  immaterial  whether  or  not  the  notice  was 
received.**  It  is  legal  diligence  in  the  holder  of  a  bill  if  he  avail 
himself  in  due  time  of  the  means  of  communicating  notice  which 
are  afforded  by  the  mails ;  but  he  is  not  answerable  for  any  defects 
in  the  outlines  or  details  of  the  regulations  of  the  mails,  for  the 
route  in  which  the  letter  is  carried,  the  time  which  elapses  from 
its  deposit  in  the  office  and  its  delivery,  or  the  mode  of  carrying 
or  distributing  the  mails.  *^ 

d.  What  constitutes  deposit  in  post-office  j  statutory  provision.;-^ 
The  ITegotiable  Instruments  Law  provides  that :  "  Notice  is 
"  deemed  to  have  been  deposited  in  the  post-office  when  deposited 
"  in  any  branch  post-office  or  in  any  letter-box  under  the  control 
"  of  the  post-office  department."  ^^  This  provision  is  declaratory 
of  the  rule  as  declared  in  a  number  of  cases.  It  was  said  in  a 
recent  Massachusetts  case  that  "  the  deposit  of  the  notice  in  a  post- 
office  box  on  the  street  was  just  the  same,  in  legal  effect,  as  if  it 
had  been  deposited  in  a  box  at  the  post-office."  ** 


be  excessively  burdensome  and  ex- 
pensive. There  is  indeed  no  hardship 
to  the  indorser  in  the  rare  case  of  a 
failure  of  actual  notice,  which  can 
be  compared  in  its  efifeet  to  the  general 
mischief  which  would  ensue,  if  proof 
cf  an  actual  reception  of  notice  were 
necessary.  If  the  cost  of  it  must  be 
borne  by  the  holder,  it  would  ma- 
terially diminish  the  value  of  the  se- 
curities, and  to  a  man  of  much  busi- 
ness would  be  a  great  item  in  his  ex- 
penses; and  if  it  fell  upon  the  in- 
dorser, as  it  ought  to  do,  it  would 
greatly  increase  his  misfortune.  It 
is  much  for  the  interest  of  the  whole, 
that  the  common  vehicle  of  intelli- 
gence, the  mail,  should  be  resorted 
to;  and  when  this  is  employed  the 
holder  of  the  paper  should  be  dis- 
charged of  all  further  duty."  See 
also  Windham  Bank  v.  Norton,  22 
Conn.  213;  Pier  v.  Heinrichsoffen,  67 
Mo.  163;  Lord  v.  Appleton,  15  Me. 
270. 

16.  Harris  v.  Robinson,  4  How.  (U. 
S.)  336,  11  L.  Ed.  1000;  Sasseer  v. 
Farmers'  Bank,  4  Md.  409;  Munn  v. 
Baldwin,  6  Mass.  316;  Morse  v.  Cham- 
berlain, 144  Mass.  406,  11  N.  E.  560; 
Sanderson  v.  Eeinstadler,  31  Mo.  483; 


Wilson  V.  Richards,  28  Minn.  337,  9 
N.  W.  872;  Washington  Banking  Co. 
V.  King,  14  N.  J.  L.  415 ;  Chapman  v. 
Ogden,  165  N.  Y.  642,  59  N.  E.  1120; 
Cook  V.  Forker,  193  Pa.  St.  461,  44 
Atl.  560;  United  States  Nat.  Bank  v. 
Burton,  58  Vt.  426,  3  Atl.  756;  Wal- 
worth V.  Seaver,  30  Vt.  728,  73  Am. 
Dec.  332;  Benedict  v.  Sehmeig,  13 
Wash.  473,  43  Pae.  374. 

17.  Dickins  v.  Beal,  10  Pet.  (IT. 
S.)   572,  9  L.  Ed.  538. 

18.  Neg.  Inst.  L.  (N.  Y.),  §  177. 
For  the  same  section  in  statutes  of 
■other    States    see   Appendix. 

19.  Johnson  v.  Brown,  154  Mass. 
105,  27  N.  E.  994,  citing  Skilbeck  v. 
Garbett,  7  Q.  B.  (Eng.)  846;  Pearce 
V.  Langfit,  101  Pa.  St.  507. 

Street  letter-boxes  are  a  legal  part 
of  the  post-oflSce  system,  and  a  letter 
containing  a  notice  of  protest,  de- 
posited in  one  of  them,  is  equivalent 
to  a  letter  delivered  at  the  post-office. 
Wood  V.  Callaghan,  61  Mich.  402,  28 
N.  W.  162;  Greenwich  Bank  v.  De 
Groot,  7  Hun  (N.  Y.),  210;  but  other- 
wise as  to  a  deposit  in  a  private  let- 
ter-box in  a  private  office.  Town- 
send  V.  Auld,  10  Misc.  (N.  Y.)  343. 
31  N.  Y.  Supp.   29. 
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§  115.  Where  notice  must  be  sent. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides as  f oUo-ws :  "  Where  a  party  has  added  an  address  to  his 
"  signature,  notice  of  dishonor  must  be  sent  to  that  address ;  but 
"  if  he  has  not  given  such  address,  then  the  note  must  be  sent  as 
"  follows : 

"  1.  Either  to  the  post-oflSce  nearest  to  his  place  of  residence,  or 
"  to  the  post-office  where  he  is  accustomed  to  receive  his  letters ;  or 

"  2.  If  he  live  in  one  place,  and  have  his  place  of  business  in 
"  another,  notice  may  be  sent  to  either  place ;  or 

"  3.  If  he  is  sojourning  in  another  place,  notice  may  be  sent  to 
"  the  place  where  he  is  so  sojourning. 

"  But  where  the  notice  is  actually  received  by  the  party  within 
",the  time  specified  in  this  act,  it  will  be  sufficient,  though  not  sent 
"  in  accordance  with  the  requirements  of  this  section."  *• 

b.  Sufficiency  of  address. — ^.Ordinarily  an  address  upon  a  notice 
which  contains  the  name  of  the  indorser,  with  the  town  and  State, 
is  sufficient,  although  the  street  and  number  is  omitted.^^  But  this 
would  not  be  so  where  the  indorser  had  added  to  his  indorsement 
the  designation  of  his  street  and  number.^*  Where  there  are  towns 
of  the  same  name  in  different  States  the  indorser  will  not  be 
charged  with  notice  where  it  is  deposited  in  the  post-office  without 
the  name  of  the  State,  and  it  reaches  him  a  long  time  after  the 
dishonor.**  A  notice  addressed  to  an  indorser  to  the  county  where 
he  lives  is  insufficient  where  there  are  several  postroffices  in  such 
county.**  A  mistake  in  the  name  of  the  post-office  to  which  the 
notice  is  sent  is  not  inoperative  where  it  appears  that  the  post- 
office  is  as  well  known  by  one  name  as  another.** 

§  116.  Waiver  of  notice. 

a.  In  general. —  The  right  to  a  notice  of  dishonor  belonging  to 
a  party  to  a  negotiable  instrument  may,  like  the  right  to  a  demand 
of  payment  of  the  party  primarily  liable,  be  waived  by  such 
party.**    The  effect  of  a  waiver  of  notice  is  to  dispense  with  such 

20.  Neg.  Inst.  L.  (N.  Y.),  §  179.  23.  Beckwith  v.  Smith,  22  Me.  125, 
For   the  same   section  in  statutes  of   38  Am.  Deo.  290. 

other   States   see   Appendix.  24.  Bank   of   Illinois   v.   Taylor,    7 

21.  Morse     v.      Chamberlain,      144   T.  B.  Mon.  (Ky.)  576. 

Mass.    406,    11    N.    E.    560;    True   v.  25.  Bank  of  Geneva  v.  Howlett,  4 

Collins,  3  Allen    (Mass.),  438;   Bene-  Wend.  (N.  Y.)   328. 

diet  V.  Rose,  16  S.  C.  629.  26.  Stanley    v.    McElrath,    86    Cal. 

22.  Bartlett  v.  Robinson,  9  Bosw.  449,  25  Pac.  16,  10  L.  R.  A.  545; 
(N.  Y.)  305,  afld.  in  39  N.  Y.  183.  Robinson  v.  Barnett,  19  Fla.  670,  45 
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notice  as  a  condition  precedent  to  the  liability  of  a  party.^  We 
have  already  considered  in  another  chapter  the  principles  affecting 
the  waiver  of  demand  of  payment  by  the  party  vsrhose  right  it  is 
to  require  that  such  demand  be  made;  and  many  of  these  prin- 
ciples are  equally  applicable  to  a  waiver  of  a  notice  of  dishonor.** 

b.  How  waiver  of  notice  may  be  made;  statutory  provision. — > 
The  Negotiable  Instruments  Law  provides  that :  "  Notice  of  dis- 
"  honor  may  be  waived,  either  before  the  time  of  giving  notice  has 
"  arrived  or  after  the  omission  to  give  due  notice,  and  the  waiver 
"  may  be  express  or  implied."  **  This  is  the  same  as  a  provision 
of  the  English  Bills  of  Exchange  Act,  from  which  it  evidently 
was  derived.*" 

c.  Waiver  after  omission  to  give  notice. — ^Accurately  speaking, 
there  can  only  be  a  waiver  of  demand  and  notice  by  an  indorser 
before  the  maturity  of  the  instrument;  nevertheless  the  indorser 
can  waive  due  proof  of  the  demand  and  of  the  fact  that  the  instru- 
ment has  been  dishonored,  or  what  is  more  to  the  purpose,  he  can 
so  act  toward  the  holder  of  the  instrument  as  to  render  the  fact 
that  demand  was  not  made  or  notice  was  not  given  wholly  imma- 
terial.*^ It  is  not  usual  to  distinguish  between  a  waiver  made 
before  or  after  the  maturity  of  the  instrument ;  it  can  be  made  in 
one  case  as  well  as  in  the  other.**  If  an  indorser,  with  full  knowl- 
edge of  the  laches  of  the  holder  in  neglecting  to  protest  a  bill  or 
note,  unequivocally  assents  to  continue  his  liability,  or  to  be  re- 
sponsible as  though  the  protest  had  been  made,  he  will  be  held 
to  have  waived  the  right  to  object,  and  will  stand  in  the  same 
position  as  if  he  had  been  regularly  charged  by  presentment,  de- 
mand, and  notice.^*  This  assent  must  be  clearly  established  and 
will  not  be  inferred  from  doubtful  or  equivocal  acts  or  language. 
It  has  been  frequently  held  that  a  promise  by  an  indorser  to  pay 
the  note  or  bill  after  he  has  been  discharged  by  a  failure  to  protest 

Am.  Rep.  24;  Hoadley  v.  Bliss,  9  Ga.  30.  English  Bills  of  Exchange  Act, 

303;   Pollard  v.  Bowen,  57  Ind.  232;  1882,  §  50(26). 

Emery  v.  Hobson,  62  Me.  578,  16  Am.  31.  Yeager    v.    Parwell,    13    Wall. 

Rep.  513;   Taunton  Bank  v.  Richard-  (U.  S.)   6,  20  L.  Ed.  476;  Hoadley  v. 

Bon,   5   Pick.    (Mass.)    436;    Kyle   v.  Bliss,  9  Ga.  303. 

Green,     14     Ohio,    490;     Barclay    v.  32.  Yeager    v.    Farwell,    13    Wall. 

Weaver,  19  Pa.  St.  396,  57  Am.  Deo.  (U.  S.)    6,  20  L.  Ed.  476;  Rindge  v. 

661;  Power  v.  Mitchell,  7  Wis.  161.  Kimball,    124    Mass.    209;    Hobbs    v. 

27.  Emery  v.  Hobson,  62  Me.  578,  Straine,  149  Mass.  212,  21  N.  E.  365; 
16  Am.  Rep.  513.  Matthews  v.  Allen,  16  Gray   (Mass.), 

28.  See  ante,  §  101  (d).  594;  Harrison  v.  Bailey,  99  Mass.  620; 

29.  Neg.  Inst.  L.  (N.  Y.),  §  180.  Third  Nat.  Bank  v.  Ashworth,  105 
For  same  section  in  statutes  of  other  Mass.  503. 

States  see  Appendix.  33.  Ross  v.  Hurd,  71  N.  T.  14. 
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it,  will  bind  the  indorser  provided  he  had  full  knowledge  of  the 
laches  when  the  promise  was  made.^*  The  presumption  is,  where 
a  new  promise  is  made  to  pay  the  instrument  after  its  maturity, 
by  the  indorser  or  drawer  that  due  notice  of  its  dishonor  was  given 
to  him.^    Where  an  indorser  writes  to  the  holder  of  a  note  on  the 

84.  Knowledge   of  laches  must   be  357;    Workingmen's   Banking    Co.    y. 

shown,  and  the  new  promise  after  the  Blell,  57  Mo.  App.  410. 

omission  to  give  the  notice  must  be  New  EwmpsMre. —  Norris  v.  Ward, 

made  unequivocally.     See  the  follow-  59  N.  H.  487;  Edwards  v.  Tandy,  36 

ing  cases:  N.  H.  540;  Rogers  v.  Hackett,  21  N. 

United    States. —  Sigerson    v.    Mat-  H.  100 ;  Ladd  v.  Kenny,  2  N.  H.  240, 

thews,  20  How.  496,   15  L.  Ed.  989;  9  Am.  Dec.  77. 

Thornton  v.  Wynn,  12  Wheat.  183,  6  New    Jersey. —  Glassford    v.    Davis, 

li.  Ed.  595.  36  N.  J.  L.  348;   Barkalow  v.  John- 

Alabama. —  Kennon     v.     McRea,     7  son,  16  N.  J.  L.  397. 

Port.  175.  New  York. —  O'Rourke  v.  Hanehett, 

Califorma. —  Curtis  v.   Sprague,   51  89   Hun,    611,   35   N.   Y.    Supp.    328; 

Cal.  239.  Richard  v.  Boiler,   51  How.  Pr.  371, 

Georgia. — Chamberlain  v.  Stowe,  24  6  Daly,  460;  Hunter  v.  Hook,  64  Barb. 

Ga.  310.  469;  Buckley  v.  Bently,  42  Barb.  646; 

Illinois. — Givens  v.  Merchants'  Nat.  Bruce  v.  Lytle,  13  Barb.  163;  Tebbeta 

Bank,  85  111.  442;   Kupfer  v.  Galena  v.    Dowd,   23    Wend.    379;    Keeler   v. 

3ank,  34  111.   328,  85  Am.  Dec.  309;  Bartine,     12    Wend.     110;     Jones    v. 

Toby  v.   Burly,   26   111.   426;    Walker  Savage,    6    Wend.    658;     Trimble    v. 

V.  Rogers,   40   111.   278,  89  Am.  Dec.  Thorne,  16  Johns.  152;  Grain  v.  Col- 

348.  well,  8  Johns.  299;  Miller  v.  Hackley, 

Indiana. —  Dickerson  v.  Turner,   12  5  Johns.  375,  4  Am.  Dec.  372;  Duryee 

Ind.  223.  V.  Deunison,  5  Johns.  248. 

loiDa. —  Allen  v.   Harrah,  30  Iowa,  Ohio. —  City  Nat.  Bank  v.  Clinton 

363 ;  Closz  v.  Miracle,  103  Iowa,  198,  County  Nat.  Bank,  49  Ohio  St.  351,  30 

72  N.  W.  502.  N.  E.  958. 

Kentueky. —  Bank  of  United  States  Oregon. —  Johnson    v.    Arrigoni,    5 

V.  Leathers,  10  B.  Mon.  64;  Landrum  Ore,  485. 

v.  Trowbridge,  2  Mete.  281.  Pennsylvania. —  Oxnard  v.  Varnum, 

JfcMjie.— Thomas   v.   Mayo,  56   Me.  Ill  Pa.  St.  193,  2  Atl.  224;  Loose  v. 

40;    Byram   v.   Hunter,   36   Me.   217;  Loose,    36    Pa.    St.    538;    Richter    v. 

JUcPhetres  v.  Halley,  32  Me.  72;  Hunt  Selin,  8  Serg.  &  R.  425. 

V.  Wadleigh,  26  Me.  271,  45  Am.  Dec.  Rhode   Island. —  Glaser    v.    Rounds, 

108.  16  R.  I.  235,  14  Atl.  863. 

Maryland. —  Turnbull  v.  Maddux,  68  South   Carolina. —  Oliver  v.   Brown, 

Md.  579,  13  Atl.  334;  Beck  v.  Thomp-  1  Rich.  Eq.  62. 

son,  4  Harr.  &  J.  531.  yemiessee.— GoUaday  v.  Bank  of  the 

Massachusetts. —  Hobbs  v.  Straine,  Union,  2  Head,  57 ;  Durham  v.  Price, 
149  Mass.  212,  21  N.  E.  365;  Third  5  Yerg.  300,  26  Am.  Dec.  267. 
Nat.  Bank  of  Boston  v.  Ashworth,  In  the  case  of  Parks  v.  Smith,  155 
105  Mass.  503;  Harrison  v.  Bailey,  99  Mass.  26,  28  N.  E.  1044,  demand  of 
Mass.  620,  97  Am.  Dec.  63;  Arnold  v.  payment  of  a  note  was  not  made  at 
Dresser,  90  Mass.  435;  Matthews  v.  its  maturity,  and  it  was  held  that 
Allen,  16  Gray,  494,  77  Am.  Dec.  430;  the  plaintiff  must  show  that  the  de- 
Low  v.  Howard,  11  Cush.  268;  Prank-  fendant,  having  knowledge  that  she 
lin  Bank  v.  Freeman,  16  Pick.  539.  was  discharged  of  all  liability,  had  re- 

Miohigan. —  Newberry       v.       Trow-  newed   her   liability  by   payments   or 

bridge,  13  Mich.  263.  subsequent  promises  to  pay. 

Minnesota. —  Amor   v.  Stoeckle,   76  35.  Breed    v.    Hillhouse,    7     ConU. 

Minn.  180,  78  N.  W.  1046.  523;    Tobey   v.    Burly,    26    111.    426; 

Missouri. —  State    Bank    v.    Bartle,  Ralston  v.  BuUits,  3  Bibb  (Ky.),261j 

114  Mo.  276,  21   S.  W.  816;   Harness  Lewis  v.  Brehme,  33  Md.  412,  3  Am. 

V.  Davis  County   Sav.  Bank,  46  Mo.  Rep.   190;    Harral  v.   Steinberger,   IT 
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last  day  of  grace,  stating  that  the  maker  cannot  pay  but  that  the 
indorser  held  himself  responsible,  it  is  a  waiver  of  notice  of  the 
dishonor  of  the  note,  notwithstanding  several  days  elapsed  between 
the  sending  and  receipt  of  the  letter.^®  The  new  promise  must  be 
unequivocal  and  made  with  a  full  knowledge  of  the  nature  of  the 
obligation  assumed. ^^  It  would  not  be  sufficient  for  the  indorser 
to  simply  assert  that  "  he  felt  himself  bound  for  the  payment "  of 
the  note  or  bill.^*  As  stated  by  Judge  Story  :^*  "  The  promise 
must  be  unequivocal,  and  amount  to  an  admission  of  the  right  of 
the  holder ;  or  the  act  done  must  be  of  a  nature  clearly  importing, 
a  like  admission  of  the  right.  If  it  be  defective  in  either  respect, 
if  it  be  a  conditional  offer  of  payment  unaccepted,  then  and  in 
such  case  the  holder  has  no  right  to  insist  upon  it  as  a  waiver.  So 
if  the  promise  be  qualified,  it  must  be  received  with  its  qualifica- 
tion, and  cannot  be  insisted  on  as  an  absolute  waiver."  A  waiver 
of  due  notice  of  dishonor  by  the  indorser  or  drawer  after  maturity 
may  be  implied  from  his  acts.*"  And  where  indorsers  induced  a 
person  to  purchase  the  instrument  carrying  their  names  from  the 
holder,  after  it  became  due,  but  did  not  disclose  to  the  purchaser 
that  they  were  discharged  for  want  of  notice,  their  silence  is  equiv- 
alent to  an  affirmation  that  they  were  still  liable  as  indorsers,  and 
they  will  be  estopped  to  set  up  a  want  of  such  notice.*^    A  part 

Misc.    (N.  Y.)    274,  40   N.  Y.   Supp.  these  propositions  were  expressly  de- 

353;  Pierson  v.  Hooker,  3  Johns.   (N.  clined.     It  was  held  that  the  defend- 

Y.)    68,  3  Am.  Dec.   467;    Walker  v.  ant  had  not  waived  notice  of  dishonor. 

Laverty,  6  Munf.   (Va.)   487.  See  also  Barkalow  v.  Johnson,   16  N. 

36.  Yeager  v.  Farwell,  13  Wall.  (U.  J.  L.  397. 

S.)   6,  20  L.  Ed.  476.    In  the  case  of  88.  Campbell  v.   Varney,   12  Iowa, 

Corner  v.  Pratt,   138   Mass.   446,  the  43;     Creamer     v.     Perry,     17     Pick, 

indorser  telegraphed  to  the  holder  to  (Mass.)    332,  27  Am.  Dee.  297. 

wait   until   the   maker   could   be   seen  39.  Story    on    Bills    of    Exchange, 

by    the    indorser,    and    he    afterward  §  321. 

promised  to  pay  the  note;  it  was  held  Where  the  drawee  refused  to  pay  on 

to  be  a  waiver  of  demand  and  notice,  presentment,    and    the    refusal    being 

37.  Waiver  must  be  unequivocal,  communicated  to  thej  drawer,  he  prom- 
— 'Laporte  v.  Landry,  4  Mart.  (N.  ised  the  holder  that  he  would  arrange 
S.)  (La.)  125.  In  the  case  of  Isbell  with  the  drawee,  so  that  the  draft 
V.  Lewis,  98  Ala.  550,  13  South.  335,  should  be  paid,  it  was  held  that  legal 
notice  of  dishonor  was  not  given  an  notice  of  dishonor  was  waived.  Byram 
indorser;  he  said  he  did  not  desire  to  v.  Hunter,  36  Me.  217;  Davis  v.  Mil- 
escape  legal  or  moral  obligation  to  ler,  88  Iowa,  114,  55  N.  W.  89.  See 
pay,  but  that  he  had  been  advised  by  also  Robbins  v.  Vose,  53  Me.  36;  Gove 
his  attorney  that  he  was  under  no  v.  Vining,  7  Mete.  (Mass.)  212; 
legal  obligation  whatever,  and  he,  Quaintance  v.  Goodrow,  16  Mont.  376, 
therefore,  asserted  that  he  was  under  41  Pac.  76. 

■no  liability;  but  he  offered  to  give  or  40.  Staylor   v.   Ball,   24    Md.    183; 
indorse  a  new  note  for  one-half  of  the  Patterson  v.  Vose,  43  Me.  552;   Car- 
old  note,  or  pay  one-half  thereof,  if  son  v.  Alexander,  34  Miss.  528. 
the  bank  would  release  him  from  all  41.  Inducements     offered     by     in- 
further  liability  on  the  paper;   both  dorser   to    purchaser   of    note. —  Lib- 
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payment  of  an  instrument  by  an  indorser  is,  unless  explained  and 
qualified  by  accompanying  circumstances,  sufficient  evidence  of  the 
waiver  of  the  failure  to  give  due  and  timely  notice  of  dishonor.'*^ 
d.  Waiver  express  or  implied. —  The  waiver  may  be  either  ver- 
bal or  in  writing.**  A  verbal  agreement  at  the  time  of  the  transfer 
of  the  note  by  indorsement,  dispensing  with  a  demand  and  notice, 
forms  part  of  the  contract  of  transfer  and  binds  the  indorser.** 
The  waiver  may  result  from  implication  and  usage,  or  from  any 
understanding  between  the  parties  which  is  of  a  character  to  satisfy 
the  mind  that  a  waiver  is  intended.*®  A  promise  made  by  an 
indorser  or  drawer,  before  the  maturity  of  the  instrument,  that  he 
will  pay  it,  operates  as  a  waiver  of  notice ;  because,  relying  on  such 
promise,  the  holder  may  not  present  the  instrument  for  payment 
and  may  neglect  to  give  notice  of  its  dishonor.*®    It  is  not  neces- 


bey  T.  Pierce,  47  N.  H.  309.  Where 
a  note  has  been  j)rotested  for  non- 
payment, and  the  indorsers  sell 
the  note  without  erasing  their  in- 
dorsement, they  are  estopped  by  their 
acts  from  controverting  their  liabil- 
ity on  the  note.  St.  John  v.  Roberts, 
31  N.  Y.  441,  88  Am.  Dec.  287. 

An  indorser  of  a  promissory  note 
who  has  not  been  duly  notified  of  the 
dishonor  of  the  note  may  so  act  as 
to  waive  his  defense  upon  that  ground. 
And  when  such  indorser,  with  full 
knowledge  that  he  has  been  discharged 
from  liability  by  failure  of  such  no- 
tice, states  to  the  holder  of  such  note 
that  he  expects  to  have  to  pay  it,  but 
requests  the  holder  to  try  and  collect 
it  of  the  maker,  he  thereby  recognizes 
his  liability  to  pay  the  same.  Par- 
sons V.  Dickinson,  23  Mich.  56. 

43.  Whitaker  v.  Morrison,  1  Branch 
(Fla.),  25,  44  Am.  Dee.  627;  Curtiss 
v.  Martin,  20  111.  557;  Washer  v. 
White,  16  Ind.  136;  Sigourney  v. 
Wetherell,  6  Mete.  (Mass.)  553; 
Glascow  V.  Pratte,  8  Mo.  336,  40  Am. 
Dec.  142;  Johnson  v.  Crane,  16  N.  H. 
68;  Buckley  v.  Bentley,  42  Barb.  (N. 
Y.)  646;  Linthicum  v.  Caswell,  160 
N.  Y.  702,  57  N.  E.  1115;  Shaw  v. 
McNeill,  95  N.  C.  535 ;  Levy  v.  Peters, 
9  Serg.  &  E.  (Pa.)  125,  11  Am.  Deo. 
679;  Sherer  v.  Easton  Bank,  33  Pa. 
St.  134;  Knapp  v.  Runals,  37  Wis. 
135. 

Payment  of  interest  by  a  wife,  who 
was  an  indorser  on  her  husband's  note, 
made  by  her  individual  check,  but  on 


account  of  her  husband's  liability  as 
maker  is  not  such  an  acknowledg- 
ment of  her  own  liability  on  the  note 
as  to  constitute  a  waiver  of  notice. 
Porter  v.  Thom,  167  N.  Y.  584,  6» 
N.  E.  1119.  See  also  Werr  v.  Kohles, 
64  App.  Div.  (N.  Y.)  117,  71  N.  Y. 
Supp.  713. 

43.  Maples  v.  Traders'  Deposit 
Bank,  15  Ky.  L.  Eep.  879;  Murphy 
v.  Citizens'  Sav.  Bank,  22  Ky.  L. 
Rep.  1872,  62  S.  W.  1028;  Keyes  v. 
Winter,  54  Me.  399;  Lane  v.  Stewart, 
20  Me.  98;  Field  v.  Nickerson,  13 
Mass.  131;  Edwards  v.  Tandy,  36  N. 
H.  540;  Porter  v.  Kemball,  53  Barb. 
(N.  Y.)  467;  Annville  Nat.  Bank  v. 
Kettering,  106  Pa.  St.  531,  51  Am. 
Rep.  536. 

44.  Worden  v.  Mitchell,  7  Wis.  161. 
See  also  Sloan  v.  Gibbes,  56  S.  C. 
480,  35  S.  E.  408. 

45.  Cady  v.  Bradshaw,  116  N.  Y. 
188,  22  N.  E.  371,  5  L.  R.  A.  557.  In 
this  case  an  indorser  before  the  ma- 
turity of  a  note  called  upon  the 
holder  and  requested  him  to  extend 
the  note  for  another  year.  To  this 
the  holder  agreed  if  the  indorser 
would  "  let  his  name  be  on  it  and  let 
it  be  as  it  was,"  to  which  the  in- 
dorser consented.  It  was  held  that, 
this  constituted  in  legal  effect  a 
waiver  of  demand  and  notice.  See 
also  Ticonic  Bank  v.  Johnson,  21  Me. 
426. 

46.  Promise  to  pay  as  waiver. — 
See  Sigerson  v.  Mathews,  20  How.  (U. 
S.)     496,    15    L.    Ed.    989.     In    th.e 
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isary  that  the  waiver  should  be  direct  and  positive,  but  it  must  be 
clearly  established,  and  will  not  be  inferred  from  doubtful  or 
equivocal  acts  or  language.*'^  The  offer  by  an  indorser,  prior  to  the 
maturity  of  a  note,  to  execute  a  new  note  in  renewal,  is  a  waiver 
of  notice  of  dishonor,  since  it  shows  that  the  indorser  did  not 
«xpect  the  note  to  be  paid  at  maturity,  and  was,  therefore,  not 
injured  by  the  failure  to  give  the  notice.**  There  has  been  con- 
siderable conflict  of  authority  as  to  whether  the  taking  of  indem- 
nity by  an  indorser  or  drawer  operates  as  a  waiver  of  notice  of 
dishonor.  There  are  a  number  of  cases  to  the  effect  that  where 
an  indorser  has  taken  security  or  other  indemnity  sufficient  to  pro- 
tect himself  from  any  loss  because  of  his  indorsement,  he  thereby 
impliedly  waives  his  right  to  a  notice  of  dishonor.**    In  any  event, 

case  of  Markland  v.  McDaniel,  51  and  protest  can  be  dispensed  with  hy 
Kan.  350j  32  Pac.  1114,  20  L.  E.  A.  agreement  or  waiver,  is  a  familiar 
S6,  it  was  held  where  indorsers  of  a  doctrine  of  the  text-books.  The 
negotiable  note  tell  the  holder  before  waiver  may  be  either  verbally  or  in 
maturity  not  to  do  anything  with  the  HvTiting.  It  may  be  expressed  in 
note,  and  that  they  will  pay  it,  it  is  strict  terms,  or  inferred  from  the 
unnecessary  in  order  to  charge  them  words  or  acts  of  the  party.  It  may 
as  such  indorsers,  that  formal  demand  result  from  any  understanding  be- 
ef payment  be  made  on  the  maker,  tween  the  parties  which  is  of  such 
and  notice  given  to  the  indorsers  of  a  character  as  to  satisfy  the  mind 
his  failure  to  pay,  but  both  demand  that  a  waiver  is  intended." 
and  notice  will  be  deemed  waived.  See  48.  Jenkins  v.  White,  147  Pa.  St. 
also  Mintum  v.  Fisher,  7  Cal.  573;  303,  23  Atl.  556. 
Keyes  v.  Winter,  54  Me.  399;  Lane  49.  Stephenson  v.  Primrose,  8  Port, 
v.  Stewart,  20  Me.  98;  Marshall  v.  (Ala.)  155,  33  Am.  Dec.  281;  Hoi- 
Mitchell,  35  Me.  221;  Schley  v.  Mer-  man  v.  Whiting,  19  Ala.  703;  Mead 
rit,  37  Md.  352;  Boyd  v.  Cleveland,  v.  Small,  2  Me.  207;  Beard  v. 
4  Pick.  (Mass.)  524;  Tucker  Mfg.  Westerman,  32  Ohio  St.  29;  Develing 
Co.  V.  Fairbanks,  98  Mass.  101 ;  Sieger  v.  Ferris,  18  Ohio,  170;  Durham  v. 
V.  Second  Nat.  Bank,  132  Pa.  St.  307,  Price,  5  Yerg.  (Tenn.)  300,  26  Am. 
19    Atl.    217;    Hale   v.   Danforth,    46    Dec.  267. 

Wis.  554,  1  N.  W.  284.  In  the  case  Taking  security  not  a  waiver. —  In 
of  Russell  V.  Cronkite,  32  Barb.  (N.  the  case  of  Woodman  v.  Eastman,  10 
Y.)  282,  it  appeared  that  on  the  day  N.  H.  359,  367,  the  court  said:  "An 
.before  the  maturity  of  the  note  the  indorser  of  a  note,  who  holds  a  mort- 
holder  and  maker  called  on  the  in-  gage  for  its  security,,  unless  there  is 
dorser  and  the  maker  said :  "  He  has  at  the  time  of  the  indorsement,  or 
come  to  notify  you  to  make  you  afterward,  some  other  evidence  of 
holden."  The  holder  then  said:  "If  waiver,  seems  to  have  the  same  right 
you  don't  say  it  it  all  right,  I  shall  to  be  exonerated  by  the  neglect  of  the 
notify  you  on  the  last  day,"  etc.  The  holder,  as  any  other  indorser.  In 
indorser  said :  "  The  note  is  perfectly  such  case,  if  there  was  but  one 
good;  put  yourself  to  no  trouble;  it  is  note  secured  by  the  mortgage,  the 
all  right."  It  was  held  that  notice  of  indorsee  would  either  be  entitled 
dishonor  was  waived.  to   the  benefit  of   the  mortgage,  upon 

47.  Ross  V.  Hurd,  71  N.  Y.  14;  the  ground  that  it  passed  as  an 
Cady  V.  Bradshaw,  116  N.  Y.  188,  22  incident;  or  the  mortgage  would  be 
N.  E.  371,  5  L.  R.  A.  557.  In  the  destroyed  by  the  transfer  of  the  note, 
case  of  Glaze  v.  Ferguson,  48  Kan.  and  the  holder  would  have  a  right  to 
159,  the  court  said:  "That  the  pre-  attach  the  land.  If  there  were  other 
sentment  of  a  note,  as  well  as  notice   demands  secured  by  the  mortgage  and 
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there  must  be  something  more  than  the  mere  taking  of  security; 
there  must  be  a  taking  of  funds  or  property  of  the  maker  sufficient 
to  meet  the  payment  of  the  note  or  there  must  have  been  an  assign- 
ment of  all  the  property,  real  and  personal,  belonging  to  the  maker, 
:for  that  purpose.^**  It  would  seem  that  effect  of  taking  the  security 
would  be  controlled  by  the  purpose  for  which  it  was  given;  if 
for  the  purpose  of  supplying  the  indorser  with  the  means  of  pay- 


retained  by  the  mortgagee,  it  might 
be  different,  but  that  could  not  change 
the  nature  of  the  ease.  If  by  the  in- 
dorsement the  note  was  so  separated 
from  the  mortgage  that  the  latter  was 
no  longer  a  security,  the  indorsee 
might  attach  the  equity  of  redemp- 
tion. In  either  case  there  would  be 
nothing  to  show  that  it  was  within 
the  contemplation  of  the  parties  that 
•the  right  to  require  demand  and  no- 
tice should  be  waived,  and,  of  course, 
nothing  to  show  even  an  implied 
agreement  to  that  effect." 

Among  other  cases  to  the  same  ef- 
fect are  Kramer  v.  SaUdford,  4  Watts 
&  8.  (Pa.)  328;  Moses  v.  Ela,  43  N. 
H.  557,  82  Am.  Dec.  175;  Whittier  v. 
Collins,  15  R.  I.  44,  23  Atl.  39;  Nil- 
son  V.  Senier,  14  Wis.  380. 

50.  Sufficient  funds  or  pToi>erty  to 
meet  note. —  This  whole  question  was 
considered  in  Kramer  v.  Sandford,  4 
Watts  &  S.  (Pa.)  328,  upon  principle, 
and  all  the  authorities  were  ably  re- 
viewed, and  the  court  arrived  at  the 
following  conclusions:  (1)  That  de- 
mand and  notice  were  not  necessary 
where  the  indorser  had  taken  a  gen- 
eral assignment  of  the  maker's  prop- 
erty, upon  the  ground  that  in  such 
•a  case  the  indorser  had  obtained 
everything  which  notice  was  intended 
to  enable  him  to  obtain.  (2)  That 
in  other  cases  of  security,  the  ques- 
tion was  whether  the  indorser  had,  as 
between  himself  and  the  maker,  be- 
come the  party  whose  duty  it  was  to 
take  up  the  note;  and  (3)  that  where 
no  waiver  of  recourse  to  the  maker 
by  the  indorser  had  taken  place 
there  no  implied  waiver  of  notice 
existed.  See  also  Seaeord  v.  Mil- 
ler, 13  N.  Y.  55,  where  it  is  held 
that  there  must  be  something  more 
than  the  mere  precaution  by  an 
indorser  of  taking  security  from  his 
principal,  to  operate  as  a  dispensation 
of  a  regular  demand  and  notice.  There 


must  be  the  taking  into  his  possession 
of  funds  or  property  of  the  principal, 
sufficient  for  the  purpose  of  meeting 
the  payment  of  the  note;  or  he  must 
have  an  assignment  of  all  the  prop- 
erty, real  and  personal,  of  the  makers 
for  that  purpose. 

The  following  cases  are  to  the  same 
effect:  Burroughs  v.  Hannegan,  Fed 
Cas.  No.  2,205,  1  McLean  (U.  S.), 
309;  Carlisle  v.  Hill,  16  Ala.  398; 
Holland  v.  Turner,  10  Conn.  308; 
Marshall  v.  Mitchell,  34  Me.  227; 
Marine  Bank  v.  Smith,  18  Me.  99; 
Duvall  V.  Farmers'  Bank,  9  Gill  &  J. 
(Md.)  31;  Walters  v.  Munroe,  17  Md. 
154,  77  Am.  Dee.  328;  Creamer  v. 
Perry,  17  Pick.  (Mass.)  332,  27  Am. 
Dec.  297;  National  Hudson  River 
Bank  v.  Reynolds,  57  Hun  (N.  Y.),  307, 
10  N.  Y.  Supp.  669;  Spencer  v.  Harvey, 
17  Wend.  (N.  Y.)  489;  Bruce  v.  Lytle, 
13  Barb.  (N.  Y.)  163;  Swann  v. 
Hedges,  3  Head  (Tenn.),  251;  Walker 
V.  Crouch,  5  Leigh   (Va.),  522. 

Assignment  of  all  of  maker's  prop- 
erty, before  the  maturity  of  the  note, 
to  the  indorser,  for  the  express  pur- 
pose of  meeting  the  note  when  it  be- 
comes due,  will  operate  as  a  waiver  of 
notice.  Stephenson  v.  Primrose,  8 
Port.  (Ala.)  155,  33  Am.  Dec.  281: 
Clift  V.  Rodger,  25  Hun  (N.  Y.),  39; 
Coddington  v.  Davis,  3  Den.  (N.  Y.) 
16 ;  Mechanics'  Bank  v.  Griswold,  7 
Wend.  (N.  Y.)  165;  Barton  v.  Baker, 
1  Serg.  &  R.  (Pa.)  334,  7  Am.  Dec.  620. 
But  see  contra,  Moses  v.  Ela,  43  N. 
H.  557,  82  Am.  Dee.  175. 

But  where  a  general  assignment  is 
made  to  an  indorser  for  the  benefit 
of  all  the  creditors  of  the  maker,  and 
is  sufficient  only  for  the  payment  of  a 
small  portion  of  the  debts  of  the 
maker,  the  indorser  is  entitled  to  no- 
tice of  dishonor.  Woodbury  v.  Crum, 
Fed.  Cas.  No.  17,969,  1  Biss.  (U.  S.) 
284;  Second  Nat.  Bank  v.  McGuire,  33 
Ohio  St.  295,  31  Am.  Rep.  539. 
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ing  the  note  at  its  maturity  there  can  be  no  question  but  that  it 
would  operate  as  a  waiver  of  notice.'^ 

e.  By  whom  made. —  The  waiver  of  notice  of  dishonor  must  be 
made  by  the  party  whose  right  it  is  to  receive  such  notice;  the 
declarations  of  any  other  person  are  not  admissible  to  show  a 
waiver  by  such  party.**  A  waiver  may  be  made  by  an  agent  of 
the  indorser  or  drawer,"**  or  by  any  person  having  his  consent.^* 
A  member  of  a  firm,  being  authorized  to  bind  the  firm,  may  waive 
a  notice  of  dishonor  in  its  behalf,**  and  the  same  is  true  as  to  the 
officer  of  a  corporation.*® 

f .  Whom  affected  by  waiver;  statutory  provision. —  The  ITego- 
tiable  Instruments  Law  provides  that:  "Where  the  waiver  is 
"  embodied  in  the  instrument  itself,  it  is  binding  upon  all  the  par- 
"  ties ;  but  where  it  is  written  above  the  signature  of  an  indorser, 
"  it  binds  him  only."  *^  It  is  a  general  rule  that  a  waiver  of  de- 
mand and  notice  written  over  the  signature  of  an  indorser  is  prima 
facie  evidence  that  it  was  done  with  his  privity  and  consent,  and  is, 
therefore,  binding  on  him  ;**  and  in  such  a  case  evidence  is  inad- 
missible to  show  what  was  the  indorser's  intent  in  writing  the 
words  constituting  the  waiver.*®  Independent  of  the  statute,  the 
rule  is  that  a  waiver  of  notice  contained  in  the  instrument  is  bind- 
ing upon  all  indorsers.®**    Such  a  waiver  forms  a  part  of  the  oon- 

51.  Armstrong  v.  Chadwick,  127  ply  to  a  dormant  partner.  Mauney 
Mass.  156 ;  National  Hudson  River  v.  Cort,  80  N.  C.  300,  30  Am.  Rep.  80. 
Bank  v.  Reynolds,  57  Hun  (N.  Y.),  56.  Luddington  v.  Thompson,  4 
307,  10  N.  Y.  Supp.  669.  App.  Div.  (N.  Y.)  117,  38  N.  Y.  Supp. 

52.  May     v.     Boisseau,     8     Leigh  768. 

(Va.),  180.     In  the  case  of  Pierce  v.  57.  Neg.   Inst.  L.    (N.  Y.),   §   181. 

Whitney,  29  Me.  188,  it  was  held,  in  For  same  section  in  statutes  of  other 

an   action   against   an   indorser,   that-  States  see  Appendix, 

evidence  that  the  maker  of  a  note  ad-  58.  Burt    v.    Parish,    9    Ala.    211; 

dressed    a    letter    to    the    holder,    in-  Fisher  v.  Price,  37  Ala.  407;  Savings 

forming   him  that  he   should   Hot  be  Bank  v.   Fisher    (Cal.),  41  Pac.  490; 

able  to  pay  it  at  maturity,  and   re-  City  Sav.  Bank  v.  Hopson,  53  Conn, 

questing    an    extension,     is    not    ad-  453,  5  Atl.  601 ;  Carmena  v.  Mix,  15 

missible   to  excuse   a,  presentment  of  La.  165;  Farmer  v.  Itand,  14  Me.  225; 

the  note  at  the  maker's  place  of  resi-  Wolford  v.  Andrews,  29  Minn.  250,  13 

dence   and  business,  at  its  maturity.  N.  W.  167;  Furber  v.  Caverly,  42  N. 

See  also  Lee  Bank  v.  Spencer,  6  Mete.  H.  74. 

(Mass.)    308,  39   Am.  Dec.   734;    Ap-  59.  Hayes   v.    Fitch,    47    Ind.    21; 

plegarth  v.  Abbott,  64  Cal.  459.  Buckley  v.  Bentley,  42  Barb.   (N.  Y.) 

53.  Whitney  v.   South   Paris  Mfg.  646. 

Co.,  39  Me.  316.  60.  Woodward    v.    Lowry,    74    Ga. 

64.  Glaze  v.  Ferguson,  48  Kan.  157,  148 ;  Dunnigan  v.  Stevens,  122  111.  396, 

29  Pac.  346.  13  N.  E.  651 ;  Gordon  v.  Montgomery, 

55.  Darling  v.  March,  22  Me.  184;  19  Ind.   110;  Neal  v.  Wood,  23  Ind. 

Driggs  V.  Driggs,   11   N.  Y.  St.   Rep.  523;   Eooker  v.  Morris,  61   Ind.  286; 

256;  Baer  v.  Leppert,  12  Hun  (N.  Y.),  Sohn  v.  Morton,  92  Ind.  170;  Phillips 

616.     But  this  principle  does  not  ap-  v.  Dippo,  93  Iowa,  35,  61  N.  W.  216; 
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tract;  and  an  indorser  is  deemed  to  have  adopted  the  waiver  by  his 
contract  of  indorsement,  and  his  liability  becomes  fixed  by  the 
dishonor  of  the  bill.®^ 

g.  Effect  of  waiver  of  protest. —  The  Negotiable  Instruments 
Law  provides  that :  "A  waiver  of  protest,  whether  in  the  case  of 
*'  a  foreign  bill  of  exchange  or  other  negotiable  instrument,  is 
*'  deemed  a  waiver  not  only  of  a  formal  protest,  but  also  of  pre- 
■"  sentment  and  notice  of  dishonor."  ^'^  This  is  declaratory  of  the 
general  rule,®^  although  there  are  some  authorities  to  the  effect 
that  a  waiver  of  notice  and  protest  does  not  make  a  demand  un- 
necessary.**   Justice  Story  has  said  that  "  agreements  of  this  sort 

Iowa  Valley  State  Bank   v.   Sigstad,  Connecticut. —  Cook  v.  Pomeroy,  63 

96  Iowa,  491,  65  N.  W.  407;   Bryant  Conn.  466,  32  Atl.  935. 

V.   Merchants'    Bank,   8   Bush    (Ky.),  Georgia. —  National  Exchange  Bank 

43;    Woodman  v.   Thurston,   8   Gush.  v.  Kimball,  66  Ga.  753. 

(Mass.)     157;    Smith   v.    Pickham;   8  Indiana. —  Fitch    v.    Citizens'    Nat. 

Tex.  Civ.  App.  326,  28  S.  W.  565.  Bank,  97  Ind.  211;  Gordon  v.  Mont- 
Words  stamped  on  back  of  instru-  gomery,  19  Ind.  110;  Culver  v.  Marks, 

ment.—  Tne  words  "  for  value  received,  122  Ind.  554,  23  N.  E.  1086,  7  L.  E.  A. 

I  hereby  waive  demand  and  notice  of  489,  17  Am.  St.  Eep.  377. 

demand,   protest,    and  notice   of  pro-  Kansas. —  Baker  v.   Scott,   29  Kan. 

test  and  nonpayment,"  when  not  writ-  136,  44  Am.  Rep.  628. 

ten   over   the    name   of   the   first   in-  Louisiana. —  Harvey   v.    Nelson,    31 

dorser  by  himself,   but  printed  upon  La.    Ann.    434,    33    Am.    Eep.    222; 

the  back  of  the   note  with  a  rubber  O'Leary  y.  Martin,  21  La.  Ann.  389; 

stamp,  before  any  of  the  names  of  a  Guyther   v.   Bourg,  20  La.  Ann.   157. 

number  of  required  accommodation  in-  Maine. —  Hallowell    Nat.     Bank    v. 

dorsers   were   written   thereupon,   are  Marston,    85    Me.   488,   27    Atl.    529; 

not  limited   to   the  first  of   such   in-  Farmer  v.  Sewall,  16  Me.  456. 

dorsers,  but  must  be  deemed  a  part  Massachusetts. —  Johnson     v.     Par- 

of  the  note,  and,  notwithstanding  the  sons,  140  Mass.  173,  4  N.  E.  196. 

use  of  the  singular  number,  must  be  Minnesota. —  Wolford    v.    Andrews, 

presumed  to  be  the  joint  and  several  29  Minn.  250,  43  Am.  Eep.  201. 

contract  of  all  of  the  indorsers,  who  Missouri. —  Johnson     County     Sav. 

must  be  presumed  to  have   read  the  Bank  v.  Lowe,  47  Mo.  App.  151;  Ja- 

words  and  to  have  adopted  them  as  a  card  v.  Anderson,  37  Mo.  91. 

part  of  their  contract;    and   each   of  New  York. —  Backus  v.  Shipherd,  11 

such    indorsers    are    bound    by    such  Wend.    629;    Porter    v.    Kemball,    53 

waiver.     Farmers'  Exchange  Bank  v.  Barb.  467 ;  Coddingtou  v.  Davis,  1  N. 

Altura  Gold  Mill  &  Mining  Co.,   129  Y.   186;   Hood  v.  Hallenbeck,  7  Hun, 

Cal.  263,  61  Pac.  1077.  364;    Seabury  v.   Hungerford,  2  Hill, 

61.  Lowry  v.   Steele,  27   Ind.   168;  80;  Benton  v.  Martin,  40  N.  Y.  345. 

Jacobs  V.  Gibson,  77  Mo.  App.  244.  North  Carolina. —  Shaw  v.  McNeill, 

63.  Neg.   Inst.  L.    (N.  Y.),   §    182.  95  N.  C.  535. 

For  same  section  in  statutes  of  other  Ohio. —  Macilvaine    v.     Bradley,     2 

States  see  Appendix.  Ohio  Dec.  55 ;   Dye  v.  Scott,  35  Ohio 

63.  Waiver  of  protest  is  waiver  of  St.  194,  35  Am.  Eep.  604. 

demand   and    notice. —  The    following  Pennsylvania, —  Annville  Nat.  Bank 

cases  are   in  support  of  the   rule  of  v.  Kettering,  106  Pa.  St.  531,  51  Am. 

the  statute :  Rep.  536 ;  Day  v.  Eidgway,  17  Pa.  St. 

California.— First     Nat.     Bank     v.  303;   Scott  v.  Greer,   10  Pa.  St.  103; 

Falkenhan,  94  Cal.  141,  29  Pac.  866;  Valley  Nat.  Bank  v.  Urich,   191  Pa. 

Matthey  v.  Gaily,  4  Cal.  62,  60  Am.  St.  556,  43  Atl.  354. 

Dec.  595.  64.  Scull  v.  Mason,  43  Pa.  St.  99; 


626 


Notice  of  Dishonob. 


§117, 


(for  waiver  of  presentment  or  notice)  are  always  construed  strictly, 
and  are  not  extended  beyond  the  fair  import  of  the  terms."  ^  It 
has,  therefore,  been  said  that  necessity  for  presentment  for  pay- 
ment at  maturity  is  not  obviated  by  a  "  waiver  of  notice."  ^ 

§  117.  When  notice,  may  be  dispensed  witli. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Notice  of  dishonor  is  dispensed  with  when,  after 
"  the  exercise  of  reasonable  diligence,  it  cannot  be  given  to  or  does 
"  not  reach  the  parties  sought  to  be  charged."  ^  The  English 
Bills  of  Exchange  Act  contains  a  similar  provision.*® 

b.  In  general. —  The  want  of  funds  belonging  to  a  drawer  in  the 
hands  of  the  drawee,  known  to  the  holder  of  the  bill  of  exchange, 
will  not  excuse  the  want  of  a  notice  of  dishonor  to  an  indorser  o£ 
the  bill,''®  but  in  such  a  case  the  drawer  will  not  be  entitled  to  a 
notice  of  dishonor.™  But  as  stated  in  the  opinion  of  the  court  in 
the  case  of  Dickins  v.  Beale,  an  extract  of  which  is  included  in 
the  preceding  note,  there  are  exceptions  to  the  rule  that  a  drawer 


Sprague  v.  Flateher,  8  Ore.  367,  34 
Am.  Eep.  587;  Wall  v.  Bry,  1  La. 
Ann.  312;  Ball  v.  Greaud,  14  La.  Ann. 
312,  74  Am.  Dee.  431;  Wilkins  v. 
Gillis,  20  La.  Ann.  538,  96  Am.  Dec. 
425. 

65.  Story  on  Promissory  Notes, 
§  272. 

66.  Voorhies  v.  Atlee,  29  Iowa,  49; 
Drinkwater  v.  Tebbets,  17  Me.  16; 
Berkshire  Bank  v.  Jones,  6  Mass.  524, 
4  Am.  Dec.  175;  Backus  v.  Shipherd, 
11  Wend.   (N.  Y.)   629. 

67.  Neg.  Inst.  L.  (N.  Y.),  §  183. 
For  same  section  in  statutes  of  other 
States  see  Appendix. 

68.  English  Bills  of  Exchange  Act, 
1882,   §  150(2-2). 

69.  Carew  v.  Duckworth,  L.  E.,  4 
Exeh.  (Eng.)  319;  Ralston  v.  Bullitts, 
3  Bibb  (Ky.),  261. 

70.  Want  of  funds  is  an  excuse. — 
In  the  case  of  Dickins  v.  Beal,  10  Pet. 
(U.  S.)  572,  9  L.  Ed.  538,  the 
court  said:  "An  established  ex- 
ception to  the  general  rule  that 
notice  of  the  dishonor  of  a  bill 
must  be  given  to  a  drawer  is,  where 
he  has  no  funds  in  the  hands  of 
the  drawee,  but  of  this  exception 
there  are  some  modifications.  If  the 
drawer  has  made,  or  is  making  a  con- 
signment to  the  drawee  and  draws  be- 
iore  the  consignment  comes  to  hand. 


If  the  goods  are  in  transitu  and  the 
bill  of  lading  is  omitted  to  be  sent  to 
the  consignee  or  the  goods  were  lost.  If 
the  drawer  has  any  funds  or  property 
in  the  hands  of  the  drawee;  or  there 
is  a  fluctuating  balance  between  them 
in  the  course  of  their  transactions; 
or  a  reasonable  expectation  that  the 
bill  would  be  paid;  or  if  the  drawee 
has  been  in  the  habit  of  accepting  the 
bills  of  the  drawer  without  regard  to 
the  state  of  their  accounts,  this  would 
be  deemed  equivalent  to  effects;  or  if 
there  was  a  running  account  between 
them.  In  all  such  cases  the  drawer 
is  considered  as  justified  in  drawing; 
as  so  far  having  a  right  to  draw  that 
'  the  transaction  cannot  be  denom- 
inated a  fraud,  for  in  such  a  case 
it  is  a  fair  commercial  transaction, 
in  which  the  drawer  has  a  reason- 
able expectation  that  his  bill  will 
be  honored;  and  he  is  entitled  to 
the  same  notice  as  a  drawer  with 
funds,  or  authority  to  draw  without 
funds.'  But  unless  he  draws  under 
some  such  circumstances,  his  draw- 
ing without  funds,  property  or  au- 
thority, puts  the  transaction  out  of 
the  pale  of  commercial  usage  and 
law ;  and  as  he  can  in  no  wise  suflFer  by 
want  of  notice  of  the  dishonor  of 
his  drafts,  it  is  deemed  a  useleca 
form." 
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will  not  be  entitled  to  notice  where  there  are  no  funds  in  the 
hands  of  the  drawee.  Where  there  is  a  reasonable  expectation 
upon  the  part  of  the  drawer  that  the  bill  will  be  honored  by  his 
drawee,  notice  must  be  given  to  him.''*  The  principles  which  apply 
to  the  effect  of  a  failure  to  present  a  bill  for  payment  or  tO' 
mating  a  demand  for  the  payment  of  a  note  may  also  be  applied 
to  a  failure  to  give  a  notice  of  dishonor.''^ 

c.  Diligence  required. —  The  underlying  principle  of  all  deci- 
sions upon  the  subject  is  that  reasonable  diligence  must  be  used 
by  the  holder  of  an  instrument  in  getting  notice  of  its  dishonor 
to  the  party  entitled  thereto.''*  The  law  does  not  include  every  pos- 
sible exertion  which  might  have  been  made  to  effect  notice  of  the 
dishonor  of  an  instrument.''*  The  determination  of  what  constitutes 
reasonable  diligence  will  depend  upon  the  circumstances  in  each 
particular  case.  If  the  facts  are  undisputed  it  will  be  for  the 
courts  to  determine  whether  due  diligence  has  been  used/®  but  if 
there  is  controversy  as  to  the  facts  the  question  of  due  diligence 
is  one  for  the  jury  under  proper  instructions  from  the  court.'" 
The  inquiry  by  the  holder  of  a  note  of  those  who  would  be  likely 
to  know  the  indorser's  residence,  who  profess  to  know  and  incor- 
rectly inform  him  as  to  such  residence,  is  sufficient  diligence  so 
that  if  a  notice  be  addressed  to  such  residence  the  indorser  will  be 
charged.''^  It  is  enough  that  the  holder  of  a  bill  make  diligent 
inquiry  for  the  indorser  and  acts  upon  the  best  information  he  can 
procure.     If,  after  doing  so,  the  notice  fails  to  reach  the  indorser, 

71.  Knickerbocker  Life  Ins.  Co.  v.  sucli  an  acceptance  is  not  conclusive. 

Pendleton,   112  U.   S.   708;    Welch  v.  Mobley  v.   Clark,   28   Barb.    (N.   Y.) 

Taylor  Mfg.  Co.,  82  111.  580.  390;    Kinsley   v.   Robinson,   21    Pick. 

Reasonable    expectations. —  In    the  (Mass.)   327. 

ease  of  Cathell  v.  Goodwin,  1  Har.  &  G.  72.  See  ante,  i§  90,  91. 

(Md.)  468,  471,  it  was  said  "that  rea-  73.  Hobbs    v.    Straine,    149    Mass. 

sonable  grounds  required  by  law  are  212. 

not  such  as  would  excite  a  thorough  74.  Bank  of  Port  Jeflferson  v.  Dar- 

hope,  a  wild  expectation,  or  a  remote  ling,  91  Hun    (N.  Y.),  236. 

probability    that    the    bill    might    be  75.  Wheeler     v.     Field,     6     Mete, 

honored,  and  such  as  create  a  full  ex-  (Mass.)    290. 

pectation,  a  strong  probability,  of  its  76.  Wyman    v.    Adams,    12    Cush. 

payment;     such,     indeed,     as     would  (Mass.)   210. 

induce   a   merchant   of   common   pru-  77.  Bartell  v.  Isbell,  31  Conn.  296, 

dence    and    ordinary    regard    for    his  83  Am.  Dec.  146;  Palmer  v.  Whitney, 

commercial    credit    to    draw    a    like  21  Ind.  58;  Brighton  Market  Bank  v. 

bill."  Philbrick,    40    N.   H.    506;    Chapman 

The  fact  that  a  bill  has  been  exe-  v.    Liseomb,    1    Johns.    (N.    Y.)    294; 

cuted  by  the  drawee  is  a  circumstance  Beal  v.  Parish,  24  Barb.  (N.  Y.)  243; 

favorable  to   an  expectation  that  the  Libby   v.   Adams,    32   Barb.    (N.   Y.) 

bill  be  honored.     Campbell  v.  Petten-  542;  Barr  v.  Marsh,  9  Yerg.   (TeHn.) 

gill,  7  Me.  126,  20  Am.  Dec.  349.    But  252. 
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the  misfortune  falls  on  Mm  and  not  on  the  holder.  There  must 
be  ordinary  or  reasonable  diligence,  such  as  men  of  business  usu- 
ally exercise  when  their  interest  depends  upon  obtaining  correct 
information.  The  holder  must,  however,  act  in  good  faith  and  not 
on  incorrect  and  doubtful  information  when  better  could  have 
been  obtained.''* 

d.  When  notice  need  not  he  given  to  drawer;  statutory  provi- 
sion.—  The  JSTegotiable  Instruments  Law  provides  that :  "  Notice 
"  of  honor  is  not  required  to  be  given  to  the  drawer  in  either  of 
"  the  following  cases : 

"  1.  Where  the  drawer  and  drawee  are  the  same  person ; 

"  2.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  hav- 
"  ing  capacity  to  contract ; 

"  3.  Where  the  drawer  is  the  person  to  whom  the  instrument  is 
"  presented  for  payment ; 

"  4.  Where  the  drawer  has  no  right  to  expect  or  require  that  the 
"  drawee  or  acceptor  will  honor  the  instrument ; 

"  5.  Where  the  drawer  has  countermanded  payment."  ™ 

A  similar  provision  is  contained  in  the  English  Bills  of  Ex- 
change Act.**  The  only  difference  being  that  under  the  English 
act  the  following  provision  is  substituted  for  subdivision  4: 
"  Where  the  drawee  or  acceptor  is  as  between  himself  and  the 
drawer  under  no  obligation  to  accept  or  pay  the  holder."  The 
effect  of  these  two  provisions  is  apparently  the  same.  Where  a 
bill  of  exchange  is  drawn  by  one  partner  on  and  accepted  by 
another,  and  the  two  have  a  common  partner,  notice  of  the  dia- 
honor  of  the  bill  is  not  necessary  to  charge  the  drawers.*^  The 
reason  of  the  rule  of  the  statute  that  where  the  drawer  and  drawee 
are  the  same  person,  no  notice  need  be  given  to  the  drawer,  is  that 

78.  Party    must    act    on    best    in-  and  upon  going  to  the  place  of  busi- 

ioimation    obtainable,    see    Bank    of  ness  of  the  holder  of  the  note,  for  the 

Utiea     V.  Bender,      21      Wend.      (N.  purpose    of    making    further    inquiry, 

Y.)     643;     Palmer    v.     Whitney,    21  was  unable  to  find  the  holder   or  to 

Ind.    58.     In    the    case    of    Lawrence  obtain  any  further  information.    The 

V.    Miller,     16     N.    Y.     235,     it     ap-  notice   not   reaching   the   indorser,    it 

peared  that  a  notary  public  employed  was  held   that  he  was   discharged, 

to  give  notice   of  nonpayment  to  an  79.  Neg.   Inst.  L.    (N.  Y.),   §   185. 

indorser  left  a  written  notice  at  the  For  same  section  in  statutes  of  other 

place  of  business,  in  the  city  of  New  States  see  Appendix. 

York,  on  a  person  other  than  an  in-  80.  English  Bills  of  Exchange  Act, 

dorser,   and   bearing  the   same   name,  1882,  §  50(2-c). 

no  person  being  there  present.  He  81.  New  York  &  Alabama  Contract- 
had  no  information  in  respect  to  the  ing  Co.  v.  Selma  Sav.  Bank,  51  Ala. 
residence  of  the  indorser,  except  that  305,  23  Am.  Eep.  552;  Gowan  v. 
a  person  of  the  same  name  had  a  place  Jackson,  20  Johns.  (N.  Y. )  176;  West 
of  business  in  the  city  of  New  York,  Branch  Bank  v.  Fulmer,  3  Pa.  St.  399. 
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such  an  instrument  is,  when  accepted,^  treated  as  a  promissory 
note,  and  the  drawee  thereof  as  the  maker,  and,  therefore,  not 
entitled  to  notice.*^  In  addition  to  the  cases  mentioned  in  the 
statute,  a  drawer  is  not  entitled  to  notice  where  he  has  agreed  to 
pay  the  hill  in  case  of  the  failure  of  the  acceptor  or  drawee.** 
It  seems  likely,  however,  that  the  mere  taking  of  security  as  a  pro- 
tection on  the  part  of  the  drawer  would  not  deprive  him  of  his 
Tight  to  a  notice  of  dishonor.** 

a  When  notice  need  not  he  given  to  indorser;  statutory  pro- 
vision.—  The  Negotiable  Instruments  Law  contains  the  following 
provision :  "  Notice  of  dishonor  is  not  required  to  be  given  to  an 
"  indorser  in  either  of  the  following  cases : 

"  1.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  hav- 
"  ing  capacity  to  contract,  and  the  indorser  was  aware  of  the  fact 
"  at  the  time  he  indorsed  the  instrument ; 

"  2.  Where  the  indorser  is  the  person  to  whom  the  instrument 
'"  is  presented  for  payment ; 

"  3.  Where  the  instrument  was  made  or  accepted  for  his  acoom- 
•"  modation."  *' 

This  provision  is  the  same  as  that  contained  in  the  English  Bills 
of  Exchange  Act.®*  The  statute  is  declaratory  of  the  general  rule. 
In  a  recent  case  decided  under  the  Massachusetts  Negotiable  In- 
struments Law,  it  has  been  held  that  an  implied  waiver  of  pre- 
sentment for  payment  by  an  indorser,  which,  except  for  such 
waiver  or  presentment,  would  have  been  made  to  him,  that  under 
■subdivision  2  of  the  above  section  the  waiver  excuses  notice  to  the 
indorser  of  the  dishonor  of  the  note.*^  As  has  already  been 
noticed  in  the  case  of  a  drawer  of  a  bill,  an  indorser  who  has  re- 
•ceived  sufficient  funds  to  secure  him  for  his  indorsement  is  not 
entitled  to  notice  of  the  dishonor  of  the  instrument.**  We  have 
also  stated  in  another  place  that  the  taking  of  security  sufficient 

82.  Chicago,  Ciim.  &  L.  R.  R.  Co.  (Mass.)  332,  28  Am.  Dec.  217;  Has- 
v.  West,  37  Ind.  211,  216;  Bailey  v.  kell  v.  Boardman,  8  Allen  (Mass.), 
South  Western  R.  R.  Bank,  11  Fla.  38;  Seacord  v.  Miller,  13  N.  Y.  551; 
266;  Fairchild  v.  Ogdensburg,  C.  &  R.  Woodman  v.  Eastman,  10  N.  H. 
R.  Co.,  15  N.  Y.  337.  359;    Holland    v.    Turner,    10    Conn. 

83.  Wright  v.  Andrews,  70  Me.  86,  308. 

35  Am.  Rep.  308.     This  case  was  one       85.  Neg.   Inst.  L.    (N.  Y.),   §   186. 

where    an    indorser    had    received   se-  For  same  section  in  statutes  of  other 

curity   upon    his    promise    to    pay    a  States  see  Appendix. 

pronnssory  note.     The  same  principle       86.  English  Bills  of  Exchange  Act, 

would   seem   to   be   applicable   to   the  1882,  §  50(2-(i). 

■case  of  a  drawer  of  a  bill.  87.  In  re  Swift,  106  Fed.  65. 

84.  Creamer    v.     Perry,     17    Pick.       88.  See  ante,  note  83,  §  117  {d). 
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to  cover  the  contingent  liability  of  an  indorser  upon  his  indorse- 
ment is  a  waiver  of  notice  of  dishonor.** 

§  ii8.  Notice  of  dishonor  by  nonacceptance. 

a.  Notice  not  required  where  notice  of  nonacceptance  has  been 
given. —  The  Negotiable  Instruments  Law  provides :  "  Where  due 
"  notice  of  dishonor  by  nonacceptance  has  been  given,  notice  of  a 
"  subsequent  dishonor  by  nonpayment  is  not  necessary,  unless  in 
"the  meantime  the  instrument  has  been  accepted."  **  The  English 
Bills  of  Exchange  Act  contains  a  similar  provision.®* 

b.  Necessity  for  notice. —  The  Negotiable  Instruments  Law  pro- 
vides :  "  That  an  omission  to  give  notice  of  dishonor  by  non- 
"  acceptance  does  not  prejudice  the  rights  of  an  holder  in  due 
"  course  subsequent  to  the  omission."  ®*  The  English  Bills  of 
Exchange  Act  contains  a  similar  provision.*'  There  is  no  neces- 
sity for  the  presentment  of  a  biU,  payable  at  a  fixed  date,  for 
acceptance;  but  its  payment  may  be  demanded  at  its  maturity.** 
But  if  a  bill  is  presented  for  acceptance,  and  its  acceptance  is 
refused,  notice  should  be  given  to  the  drawer  and  to  each  in- 
dorser;*^ such  nonacceptance  constitutes  a  dishonor  of  the  bill 
and  the  same  rules  apply  in  such  cases  as  where  the  bill  is  dis- 
honored for  nonpayment. 

§  119.  Protest  of  negotiable  instrument. 

The  Negotiable  Instruments  Law  provides :  "  Where  any  nego- 
"  tiable  instrument  has  been  dishonored  it  may  be  protested  for 
"  nonacceptance  or  nonpayment,  as  the  case  may  be ;  aud  protest  ia 
"  not  required,  except  in  the  case  of  foreign  bills  of  exchange."  ** 
The  protest  of  bills  of  exchange  is  the  subject  of  a  subsequent 
chapter  of  this  work  to  which  reference  is  here  mada*^ 

89.  See  ante,  §  116   {d).  House  v.  Adams,  48  Pa.  St.  261.     In 

00.  Neg.  Inst.  L.  (N.  Y.),  §  187.  the   ease    of   Stanton   v.    Blosson,    14 

91.  English  Bills  of  Exchange  Act,  Mass.  116,  7  Am.  Dec.  198,  it  was  held 

1882,  §  49(2).  that  the  drawer  is  entitled  to  notice 

93.  Neg.  Inst.  L.   (N.  Y.),  §  188.  of    nonacceptance,    although    his    ef- 

93.  English  Bills  of  Exchange  Act,  fects  in  the  hands  of  the  drawee  are 
1882,  §  48  ( 1 ) .  See  Roscow  v.  Hardy,  attached  after  the  bill  is  drawn  and 
12  East  (Eng.),  434;  Dunn  v.  before  it  is  presented.  See  also  War- 
O'Keefe,  5  M.  &  S.   (Eng.)   282.  der  v.   Tucker,    7   Mass.    449,    5   Am. 

94.  See  chap.  XIII,  §  141   (B).  Dee.   62;   Commercial   Bank  v.  Union 

95.  Pendleton      v.      Knickerbocker  Bank,  19  Barb.    (N.  Y.)   391. 

Life  Ins.  Co.,  5  Fed.  238;  Union  Nat.       96.  Neg.  Inst.  L.    (N.  Y.),  §  189. 
Bank  v.  Marr,  6  Bush    (Ky.),   614;       97.  See  chap.  XV,  post. 
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Discharge  of  Negotiable  Instruments. 

§  lao.  How  Discharged;  Statutory  Provision. 

§  lai.  Discharge  by  Payment. 

a.  By  whom  payment  to  be  made. 

b.  To  whom  payment  should  be  made, 

c.  How  payment  to  be  made. 

§  laa.  Discharge  Otherwise  than  by  Payment. 

a.  By  cancellation  and  surrender. 

b.  Statutory  provision  as  to  canoellation. 

c.  By  accord  and  satisfaction. 

d.  By  renunciation;  statutory  provision. 

e.  By  alteration. 

f.  By  operation  of  law. 

g  133.  Discharge  of  Persons  Secondarily  Liable. 

».  Statutory  provision. 

b.  In  general. 

c.  By  discharge  of  instrument. 

d.  By  discharge  of  prior  party. 

e.  By  extension  of  time  or  postponing  right  to  sue. 

f.  Effect  of  extension  upon  accommodation  parties. 

g  ia4.  Rights  of  Parties  Who  Discharge  Instruments. 

a.  Statutory  provision. 

b.  Bights  against  maker  or  acceptor. 

c.  Rights  as  against  prior  party. 

d.  Bight  to  negotiate. 

g  lao.  How  discharged;  statutory  provision. 

The  Ifegotiable  Instruments  Law  provides:    "A  negotiable  in- 
"  strument  is  discharged : 

"  1.  By  payment  in  due  course  by  or  on  behalf  of  the  principal 
"debtor; 

"  2.  By  payment  in  due  course  by  the  party  accommodated, 
*'  where  the  instrument  is  made  or  accepted  for  accommodation ; 

"  3.  By  the  intentional  cancellation  thereof  by  the  holder ; 
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"  4.  By  any  other  act  which  will  discharge  a  simple  contract 
"  for  the  payment  of  money ; 

"  5.  When  the  principal  debtor  becomes  the  holder  of  the  in- 
"  strument  at  or  after  maturity  in  his  own  right."  ^  The  Eng- 
lish Bills  of  Exchange  Act  provides,  in  effect,  for  the  discharge 
of  a  bill  by  payment  in  due  course,  as  provided  in  the  above  sec- 
tion.®® The  English  act  also  authorizes  the  discharge  by  the  party 
accommodated,^  and  provides  also  that  the  bill  is  discharged  where 
it  is  intentionally  canceled  by  the  holder  or  his  agent,  and  the 
cancellation  is  apparent  thereon,^  and  where  an  acceptor  of  a  bill 
becomes  the  holder  thereof  after  its  maturity  in  his  own  right* 
"  Payment  in  due  course,"  means  payment  made  at  or  after  the 
maturity  of  the  instrument  to  the  holder  in  good  faith  and  with- 
out notice  that  his  title  is  defective.* 

§  lai.  Discharge  by  payment. 

a.  By  whom  payment  to  be  made. —  The  maker  of  a  promissory 
note  and  the  acceptor  of  a  bill  of  exchange  are  primarily  liable 
upon  the  bill  or  note,  and  are  bound  to  pay  it  at  its  maturity.® 
When  a  negotiable  instrument  is  paid  by  or  on  behalf  of  the 
maker  of  the  note  or  the  acceptor  of  the  bill  it  ceases  to  exist  as  a 
valid  contract ;  and  the  indorsers  thereon  and  the  drawer  thereof 
are  discharged.®  If  the  instrument  is  transferred  to  the  maker 
or  acceptor  in  the  regular  course  of  trade,  it  is  extinguished.'^ 
When  commercial  paper  is  paid  by  an  accommodation  party  whose 
debt  it  appears  to  be,  it  is  commercially  dead,  and  no  longer  re- 

08.  Neg.  Inst.  L.  (N.  Y.),  §  200.  ment,  without  any  right  to  call  upon 
For  same  section  in.  statutes  of  other  another  party  to  repay  the  amount,  is 
States  see  Appendix.  no  longer   a  valid  contract.     It   has 

09.  English  Bills  of  Exchange  Act,  performed  its  office,  and  ceases  to  be 
§  59  ( 1 ) .  a  legal  entity.    See  also  Dooley  v.  Vir- 

1.  English  Bills  of  Exchange  Act,  ginia  Fire  and  Marine  Ins.  Co.,  Fed. 
f  59  (3).  .  Cas.  No.  3,999,  3  Hughes  (U.  S.),  221; 

2.  English  Bills  of  Exchange  Act,  American  Bank  v.  Jenness,  2  Mete. 
i  63  (1).  (Mass.)    288;   Christman  v.  Harman, 

3.  English  Bills  of  Exchange  Act,  29  Gratt.  (Va.)  494.  As  to  payment 
§  61.  by   person   receiving   note   for   collee- 

4.  Neg.  Inst.  L.  (N.  Y.),  §  148;  tion,  see  Peoples  &  Drovers'  Bank  v. 
ante,  §  107.  Craig,  63  Ohio  St.  374,  59  N.  B.  102. 

5.  Edwards  on  Bills  and  Notes,  7.  Transfer  of  note  or  bill  to  maker. 
p.  532.  —  Wallace   v.    Branch   Bank,    1   Ala. 

6.  Effect  of  payment. —  In  the  case  565;  Long  v.  Bank  of  Cynthiana,  1 
of  Ballard  v.  Gremburch,  24  Me.  Litt.  (Ky.)  290.  In  the  case  of  Mat- 
336,  the  court  said:  "A  bill  of  tix  v.  Leach,  16  Ind.  App.  112,  43  N. 
exchange,  promissory  Bote,  or  or-  E.  969,  it  was  held  where  the  maker 
der,  made  payable  to  a  particular  of  a  note  after  being  discharged  in 
person,  which  has  been  paid  by  one,  bankruptcy,  and,  therefore,  under  no 
whose  duty  it  was  to  make  the  pay-  obligation  to  pay  it,  contracted  with 
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tains  the  character  that  it  originally  had.  It  is  tJien  but  evidence 
of  the  transaction,  and  the  accommodation  party  who  has  paid  it 
may  use  it  as  such  in  connection  with  other  proof,  to  compel  reim- 
bursement from  the  real  debtor.* 

If  the  maker  of  a  note  as  the  agent  of  another  person  purchases 
the  note,  recovery  thereon  by  such  person  will  not  be  defeated.® 
But  if  the  maker,  in  paying  the  money  to  the  holder,  does  not 
indicate  that  he  acts  in  behalf  of  a  third  person  and  the  holder 
accepts  it  as  a  payment,  it  will  operate  as  a  discharge  of  the  note.-"' 
Where  a  payment  is  made  by  a  third  person  at  the  request  of  the 
maker  the  instrument  will  be  extinguished,  and  a  subsequent  trans- 
fer by  the  payee  to  the  person  who  makes  the  payment  will  not 
revive  it.^^     Where  a  note  is  paid  by  one  of  two  or  more  joint 


the  payee  to  purchase  it,  and  for  that 
purpose  paid  certain  sums  to  him,  such 
sums  will  be  treated  as  payments  made 
on  the  note  in  favor  of  sureties 
thereon,  since  a  bankrupt  maker  of  a 
note  after  his  discharge  cannot  pur- 
chase and  indorse  it  as  against  his 
sureties. 

8.  First  Nat.  Bank  v.  Maxfield,  83 
Me.  576,  22  Atl.  479;  Pearee  v.  Wil- 
kins,  2  N.  Y.  469;  Muir  v.  Demaree, 
12  Wend.  (N.  Y.)  468;  De  Barry  v. 
Withers,  44  Pa.  St.  356;  Planters' 
Bank  v.  Douglas,  2  Head  (Tenn.), 
699;  Sublett  v.  McKinney,  19  Tex. 
438. 

Payment  by  accommodation  party. 
—  In  Edwards  on  Bills  and  Notes, 
p.  532,  it  is  said:  "When  a  bill  is 
accepted  for  the  accommodation  of 
the  drawer  and  paid  by  the  acceptor, 
a.  contract  is  raised  or  implied  on  the 
part  of  the  drawer  to  indemnify  the 
acceptor ;  or  refund  to  him  the  amount 
so  paid  with  such  damages  as  he  may 
have  sustained  in  the  transaction. 
Citing  Baker  v.  Martin,  3  Barb.  (N. 
Y.)  634.  But  though  an  action  may 
be  maintained  on  this  implied  con- 
tract, it  cannot  be  based  upon  the  bill 
itself,  for  as  a  security  it  has  an- 
swered the  purpose  for  which  it  was 
drawn,  and  has  been  canceled.  Grif- 
fith V.  Eeed,  21  Wend.  (N.  Y.)  502; 
Wing  V.  Terry,  5  Hill  (N.  Y.),  160. 
Having  been  paid,  it  remains  in  the 
hands  of  the  acceptor  as  a  voucher  to 
be  used  by  him  in  his  settlement  with 
the  drawer,  or  as  an  item  of  evidence 
in  an  action  brought  for  the  recovery 


of  the  money  paid.  The  same  prin- 
ciples apply  to  the  case  of  a  promis- 
sory note  made  for  the  accommoda- 
tion of  the  payee,  or  of  some  other 
person  to  whom  it  is  delivered  for  ne- 
gotiation." 

9.  Bowman  v.  St.  Louis  Times,  87, 
Mo.  191. 

10.  Cason  v.  Heath,  86  Ga.  438,  12 
S.  E.  678;  White  v.  Fisher,  62  111. 
258;  Eastman  v.  Plumer,  32  N.  H. 
238. 

11.  Moran  v.  Abbey,  63  Cal.  56. 
Payment    by    guarantor. —  In    the 

case  of  Voltz  v.  National  Bank,  158 
111.  532,  42  N.  E.  69,  30  L.  R.  A.  155, 
it  appeared  that  a  national  bank  guar- 
anteed the  payment  of  the  checks  of 
another  bank  for  the  purpose  of  clear- 
ing the  checks  of  the  latter  through 
a  clearing-house.  Such  bank  after- 
ward paid  one  of  the  checks  guaran- 
teed by  it,  and  it  was  indorsed  by  it. 
It  was  held  that,  the  check  being  paid 
pursuant  to  the  guaranty,  the  bank 
was  not  necessarily  a  volunteer,  and 
was  not,  therefore,  precluded  from 
claiming  the  rights  of  the  person  to 
whom  the  payment  was  made. 

Where  one  guarantees  payment  of 
a  note  or  check,  and  on  default  of 
payment  by  the  principal  debtor  pays 
the  same  to  the  holder,  the  law  will 
imply  a  promise  to  repay  on  the  part 
of  the  persons  primarily  liable,  andi 
the  guarantor  will  be  subrogated  to 
the  rights  of  the  holder  to  whom  he 
makes  payment.  Babeoek  v.  Blanch- 
ard,  86  III.  165 ;  Hamilton  v.  Johnston, 
82  111.  39. 
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makers,  the  note  is  thereby  extinguished  j^  and  payment  made  by 
a  joint  promisor  on  a  note  due  cannot,  by  an  arrangement  with 
the  payee,  be  revoked  so  as  to  revive  the  debt  against  the  third 
party. ^*  If,  before  maturity,  a  note  is  assigned  to  one  of  several 
joint  makers,  the  assignment  operates  as  a  discharge  of  the  note.** 
Payments  by  a  person  secondarily  liable  upon  an  instrument,  as 
by  an  indorser  or  drawer,  do  not  discharge  the  instrument.  This 
subject  will  be  discussed  in  a  later  section. *° 

b.  To  whom  payment  should  be  made. —  Payment  of  a  bill  or 
note  should  be  made  to  the  holder  and  real  ovmer  thereof  or  to 
some  person  authorized  by  him  to  receive  it.**  The  possession  of  a 
negotiable  instrument  by  a  person  other  than  the  payee  is  prima 
facie  evidence  of  the  right  to  receive  payment  for  the  owner;" 
and  this  is  so,  although  the  instrimient  has  not  been  indorsed  by 
the  payee.*®  Where  money  is  paid  to  the  holder  of  a  note  a  de- 
mand should  be  made  for  the  surrender  and  delivery  thereof;  if 
this  is  not  done  the  payment  is  made  at  the  risk  of  the  person 
paying  it,  and  if  the  party  receiving  payment  had  no  right  thea-eto, 
the  payment  will  not  discharge  the  note  as  against  the  true 
owner.*® 

If  notice  of  the  loss  or  theft  of  an  instrument  be  given  to  the 
person  liable  to  pay,  such  person  will  not  be  protected  in  a  pay- 
ment made  to  the  finder  or  to  the  thief  or  any  other  person,  unless 
a  clear  title  to  the  instrument  is  established,  or  adequate  indem- 

12.  Gulett  V.  Sweat,  6  111.  476 ;  Hop-  land  v.  Miles  (Tex.  Civ.  App.),  24 
kins  V.  Farwell,  32  N.  H.  425;  Rock-    S.  W.  1113. 

ingham  v.  Claggett,  29  N.  H.  292.  15.  See  §  123,  post. 

13.  Frost  V.  Martin,  26  N.  H.  422;  16.  Edwards  on  Bills  and  Notes, 
Davis  V.  Stevens,  10  N.  H.  186.  P-  537. 

Payment  by  one  of  several  accom-  17.  Streeter  v.  Poor,  4  Kan.  412; 

modation  makers. —  When  one  of  sev-  Cothran  v.  Collins,  29  How.  Pr.    (N. 

eral  aeeommodation  makers  of  a  joint  i„    „                      _., 

and  several  promissory  note  paid  the  „/°;/^"™^"  '^-  playcomb,  75   Ind. 

same,    and    subsequently    transferred  ^*'  ^'^T.l''^^  "^- ^**"''?,' ^?,^-£-  ^?.?-. 

and  delivered  it  for   a  valuable  con-  ,  J^-  ^'i?fi«'',„^\    ^'^^^'     ^O     Pick 

sideration  to  a  third  person,  the  note  '^T-'.,     ^  ??  ^o  ?^?;  ^^h..^t 

itself  is  extinguished  by  the  payment,  ?S^,S"^„I-  ^f°Sg,  8  S.  Dak    596   67 

jt-M-i.  J.I.J  'N.  W.  687,  where,  under  section  4497 

and  while  it  cannot  be  sued  upon  as  a  „f     t^e     Compiled     Laws     of     North 

note.  It  remains    m  the  hands  of  the  Dakota,  which  provides  that  a  person 

maker  who   paid  it,   the  evidence   of  paying   a  negotiable  instrument  may 

his  right  to  reimbursement  from  his  require  as  a  condition  precedent  that 

comakers.     DiUenbeck   v.   Dugart,    97  the  same  be  surrendered,  it  was  held 

N.  Y.  303,  49  Am.  Dec.  525.  that  the  section  did  not  prevent  a  pay- 

14.  Gordon  v.  Wansey,  21  Cal.  77;  ment  to  one  who  has  been  given  os- 
Swen  V.  Newell,  19  Colo.  397,  35  Pac.  tensible  authority  to  receive  it  from 
734;  Stevens  v.  Hannan,  86  Mich.  13,  being  binding  on  the  payee,  although 
49  N.  W.  874;  a.  c,  86  Mich.  305,  48  no  demand  was  made  for  the  instru- 
N.  W.  951,  24  Am.  St.  Rep.  125;  Knee-  ment. 
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mity  is  given  against  the  claim  of  any  other  person.*  If  a  note  is 
paid  by  the  maker  to  a  fraudulent  holder  without  notice  of  the 
fraud,  he  is  discharged  from  liability .^^  The  possession  by  an 
assumed  agent  of  a  promissory  note  payable  to  the  order  of  the 
payee,  but  not  indorsed  by  him,  is  not  of  itself  sufficient  to  author- 
ize a  payment  thereof  to  such  agent. ^^  A  note  may  be  discharged 
by  a  payment  to  one  of  two  or  more  joint  payees.^  Where  pay- 
ment is  made  in  good  faith  to  the  person  having  possession  of  a 
note  or  other  instrument  payable  to  bearer,  it  will  discharge  the 
idebtor,  since  the  possession  of  such  an  instrument  is  strong  ■prima 
facie  evidence  of  a  right  to  receive  payment.^  Mere  suspicion 
that  the  holder  of  such  a  note  is  not  its  legal  owner  will  not  justify 
the  maker  in  refusing  payment,  but  to  exonerate  him  there  must 
be  circumstances  amounting  to  clear  proof  that  the  possession  is 
fraudulent.^^  If  a  person  is  not  in  the  actual  possession  of  a 
negotiable  instrument,  a  payment  to  him  is  presumptively  unau- 
thorized.^* But  it  has  been  held  that  the  fact  that  a  supposed 
agent  of  the  payee  was  not  in  possession  of  the  instrument  at  the 
time  the  maker  made  payment  to  him,  is  not  conclusive  as  to  his 
lack  of  authority  to  receive  the  payment,  although  the  maker  knew 
that  the  note  had  been  transferred  to  a  bank  for  collection.^ 

20.  Payment  to  finder  or  thief,  shown  to  have  been  intrusted,  was  pre- 
—  Solomons  v.  Bank  of  England,  sumptively  enough  to  authorize  a  pay- 
13  East  (Eng.),  135.  In  the  case  ment  to  such  attorney.  As  to  pay- 
of   Cothran   v.    Collins,    29   How.    Pr.  ments   to   agents   holding   a  note   for 

(N.  Y.)   113,  it  was  held  that  the  pay-  collection  see  Johnson  v.  Hall,  5  Ga. 

ment  of  a  note  which  has  been  lost  384;   Padfield  v.  Green,  85  111.  529. 

or  stolen  from  the  real  owner,  by  the  23.  Delano  v.  Jacoby,  96  Cal.  275, 

maker  thereof,  to  the  finder  or  thief,  31   Pac.   290,   31   Am.   St.   Kep.   201; 

under  the  belief  that  he  was  the  true  Perry  v.  Perry,  98  Ky.  242,  32  S.  W. 

owner,  but  under  circumstances  show-  755;     Bruce     v.     Bonney,     12     Gray 

ing  that  the  maker  was  grossly  negli-  (Mass.),  107. 

gent   in   not   learning   the    facts,   and  24.  Long  v.  Thayer,  150  U.  S.  520, 

which  would  have  excited  suspicion  in  14  Sup.  Ct.  189,  37  L.  Ed.  1167;  Paris 

an   ordinary  person,   is   not  available  v.  More,  60  Ga.  90;  Chimberg  v.  Gale 

as  a  defense  in  an  action  against  the  Harrow  Mfg.  Co.,  38  Kan.  228,  16  Pac. 

maker  by  the  real  owner  of  the  note.  462;  Barnett  v.  Einggold,  80  Ky.  289; 

21.  Alexander    v.    Rollins,    14    Mo.  Lamb  v.  Matthews,  41  Vt.  42;  Ames 
App.    109;    Brennan   v.   Merchants   &  v.  Drew,  31  N.  H.  475. 
Manufacturers'    Bank,   62   Mich.    343,  25.  Stoddard   v.   Burton,   40   Iowa, 
28  N.  W.  881.  582. 

22.  Doubleday  v.  Kress,  50  N.  Y.  26.  Holland  v.  Van  Beil,  89  Ga. 
410,  10  Am.  Rep.  502 ;  Central  Trust  223,  15  S.  E.  302 ;  Fortune  v.  Stockton, 
Co.  V.  Folsom,  167  N.  Y.  285,  289,  60  182  111.  454,  55  N.  E.  367;  Draper  v. 
N.  E.  599;  Wangner  v.  Grimm,  169  Rice,  56  Iowa,  114,  8  N.  W.  797,  41 
N.  Y.  421,  429,  62  N.  E.  569.  In  the  Am.  Rep.  88;  South  Branch  Lumber 
case  of  Whelan  v.  Reilly,  61  Mo.  565,  Co.  v.  Littlejohn,  31  Neb.  606,  48  N. 
it  was  held  that  the  fact  of  the  pos-  W.  476. 

session  of  notes  and  a,  deed  of  trust       27.  Quinn  v.  Dresbach,  75  Cal.  159, 
iby  an  attorney,  to  whose  finn  they  are   16  Pac.  762,  7  Am.  St.  Rep.  138. 
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Where  payment  was  made  to  the  husband  of  the  payee  who  had 
not  possession  of  the  note  at  the  time,  it  was  held  to  have  been, 
made  at  the  maker's  risk.^* 

Payment  to  the  original  payee  without  requiring  production  of 
the  paper  will  not  necessarily  discharge  the  maker ;  it  is  a  duty  of 
the  maker  to  require  the  production  of  the  paper  or  to  otherwise 
satisfy  himself  that  the  payee  is  still  entitled  to  receive  payment.^ 
After  an  indorsement  for  value  by  the  payee,  a  payment  to  him  is 
not  a  discharge  of  the  instrument,  unless  it  can  be  shown  that  the 
payee  had  a  right  to  receive  the  same.^"  If  the  maker  have  notice 
of  an  assignment  or  transfer  of  the  note,  payment  to  the  payee 
will  not  in  any  event  operate  as  a  discharge.**  If  a  note  is  payable 
at  a  bank,  but  is  not  left  there  for  collection,  the  mere  deposit  of 
money  at  the  bank  by  the  maker,  to  be  applied  in  payment  of  the 
note,  will  not  discharge  the  maker ;  in  such  case  the  bank  receiving 
the  money  is  to  be  regarded  as  the  agent  of  the  maker  and  not  of 
the  payee. *^    But  where  the  note  is  left  by  the  holder  at  the  bank 


28.  Dunn  v.  Horlibeck,  72  N.  Y.  80. 

29.  Payment   to    original   payee. — 

Bank  of  the  University  v.  Tuck, 
96  Ga.  456,  23  S.  E.  467,  in  which 
case  the  court  says:  "One  who  pays 
a  negotiable  promissory  note,  exe- 
cuted by  himself,  to  any  person  other 
than  the  holder,  without  taking  up 
the  instrument,  ought  to  see  to  it  that 
the  person  receiving  payment  has  a 
right  to  make  the  collection.  By  mak- 
ing the  note  negotiable,  the  maker  ex- 
pressly contracts  to  pay  the  same  to 
any  person  who  may  lawfully  ac- 
quire title  to  it  in  due  course  of  trade. 
He,  therefore,  cannot  rest  upon  the 
assumption  that  payment  to  the  orig- 
inal payee  will  necessarily  discharge 
him.  Of  course,  as  against  one  who 
takes  a  promissory  note  after  its  ma- 
turity, the  maker  may  set  up  the  de- 
fense that  he  had  already  paid  it  to  the 
original  payee  before  its  assignment 
by  the  latter;  but  where  one  takes 
such  a  note  before  its  maturity,  such 
a  plea  of  payment  will  not,  in  other 
instances,  be  available.  The  rule  as 
settled  by  the  authorities  seems  to  be, 
that  in  such  a  ease  the  holder,  not- 
withstanding the  previous  payment  of 
the  note  by  the  maker  to  Iflie  original 
payee,  may  collect  it  again,  unless  one 
of  three  things  appear :  ( 1 )  That  the 
payee  was  the  holder's  general  agent 
for  the  collection  of  such  paper;   or, 


(2)  had  special  authority  to  collect 
in  the  particular  instance;  or,  (3) 
that  the  money  collected  by  the  payee 
in  fact  reached  the  holder's  hands." 
See  also  Exchange  Bank  v.  Johnson, 
30  Fed.  588;  Loughbridge  v.  Wilson, 
102  Ga.  524,  27  S.  E.  665;  Tuck  v. 
National  Bank,  108  Ga.  446,  33  S.  E. 
983;  Hollinshead  v.  John  Stuart  & 
Co..  8  N.  Dak.  35,  77  N.  W.  89,  42 
L.  R.  A.  659. 

30.  Perry  v.  Bray,  68  Ga.  293; 
Paris  V.  Moe,  60  Ga.  90;  City  Bank 
V.  Taylor,  60  Iowa,  66,  14  N.  W.  128; 
Wilkinson  v.  Sargent,  9  Iowa,  521; 
Doe  V.  Callow  (Kan.),  67  Pac.  824,- 
Hoflfacker  v.  Manufacturers'  Nat.  Bank 
(Md.),  23  Atl.  579;  Williams  v. 
National  Bank,  72  Md.  441,  20  Atl. 
191;  Farmers'  Bank  v.  Maxwell,  32 
N.  y.  579;  Harpending  v.  Gray,  76 
Hu-n  (N.  Y.),  351,  27  N.  Y.  Supp. 
762. 

31.  Barbour  v.  Washington  Fire 
and  Marine  Ins.  Co.,  60  Ala.  433 ;  Mit- 
chell V.  Friedley,  126  Ind.  545,  26 
N.  E.  391 ;  Merriam  v.  Bacon,  5  Mete. 
(Mass.)  95;  National  Bank  of  South. 
Carolina  v.  Estell,  4  Baxt.  (Tenn.) 
413;  Holden  v.  Kirby,  21  Wis.  149. 

32.  Deposit  of  money  at  bank  where 
instrument  is  payable. —  Ward  v. 
Smith,  7  Wall.  (U.  S.)  447,  19  L.  Ed. 
207;  First  Nat.  Bank  v.  Hall,  119 
Ala.  64,  24  South.  526;  Wood  v.  Mer- 
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■where  it  is  made  payable,  the  bank  becomes  the  holder's  agent  for 
the  collection  of  the  note,  and  the  maker  will  be  discharged  by  a 
payment  at  the  bank,  although  the  bank  does  not  pay  over  the 
amount  to  the  holder.^^ 

c.  How  payment  to  he  made. —  A  bill  or  not©  payable  in  any- 
thing else  than  money  is  not  negotiable,  and  is  not  governed  by 
rules  applicable  to  the  payment  of  negotiable  instruments.  It 
follows,  therefore,  that  a  negotiable  promissory  note  or  a  bill  of 
exchange  cannot  be  discharged  except  by  a  payment  of  money.^* 
The  holder  of  such  an  instrument  is  not  bound  to  accept  anything 
in  payment  thereof,  but  money,  at  its  true  and  proper  value. ^^ 

In  a  previous  section  we  have  considered  what  constitutes 
money,  currency,  or  current  funds.^*  As  a  general  rule  an  exec- 
utory agreement  will  not  operate  as  an  extinguishment  of  the  note ; 
as  where  an  oral  agreement  was  made  by  an  heir  with  an  ad- 
ministrator that  the  balance  due  on  a  note  of  the  estate  against  her 
should  be  deducted  from  her  share  before  final  settlement;*''  and 

chants'  Sav.,  etc.,  Co.,  41  111.  267 ;  collection  to  be  made  through  the 
St.  Paul  Nat.  Bauk  v.  Cannon,  46  bank.  It  is  true,  when  the  defend- 
Minn.  95,  48  N.  W.  526,  24  Am.  St.  ant  deposited  the  money,  the  bank 
Eep.  189;  Dwight  v.  Lenz,  75  Minn,  while  holding  it  was  technically  the 
78,  77  N.  W.  546;  First  Nat.  Bank  V.  agent  of  the  depositor.  But  the 
Chilson,  45  Neb.  257,  63  N.  W.  362 ;  money  was  deposited  for  the  holder  of 
Adams  v.  Hackensaek  Imp.  Co.,  44  N.  the  note,  and  it  required  no  act  of  the 
J.  L.  638,  43  Am.  Eep.  406 ;  Hills  v.  depositor  to  authorize  the  bank  to  pay 
Place,  48  N.  Y.  520;  HoUinshead  v.  the  note.  By  the  very  terms  of  the 
John  Stuart  &  Co.,  8  N.  Dak.  35,  77  contract  the  defendant  agreed  to  pay 
N.  W.  89,  42  L.  R.  A.  659;  Corey  v.  the  note  at  the  bank.  Now,  while  it 
Hunter,  10  N.  Dak.  5,  84  N.  W.  570;  is  a  general  rule  that  payment  of  a 
Williamsport  Gas  Oo.  v.  Pinkerton,  note  or  bill  should  be  made  to  the 
95  Pa.  St.  62;  Richards  v.  Jefferson,  actual  holder,  yet  when  the  parties 
20  Wash.  166,  54  Pac.  1123;  Bartel  v.  have  contracted  that  payment  may  be 
Brown,  104  Wis.  493,  80  N.  W.  801.  made  at  the  bank,  it  means  that  pay- 
But  in  the  case  of  Lazier  v.  Horan,  55  ment  is  to  be  made  to  the  bank." 
Iowa,  75,  7  N.  W.  457,  39  Am.  Rep.  147,  33.  Smith  v.  Essex  County  Bank, 
it  was  held  that  where  a  note  is  made  22  Barb.  (N.  Y.)  627.  See  also  Ward 
payable  at  a  bank,  and  at  its  maturity  v.  Smith,  7  Wall.  (U.  S.)  447,  19 
the  maker  deposits  in  the   bank  the  L.  Ed.  207. 

amount  of  the  note,  to  be  applied  to       34.  Edwards    on    Bills    and    Notes, 
its  payment  when  presented,  and  the   p.  550.     See  Zinsser  v.  Columbia  Cab 
bank    afterward    fails,    such    deposit   Co.,  66  App.  Div.  (N.  Y.)   514,  73  N. 
constitutes   a  complete  defense  to  an   Y.  Supp.  287. 
action  on  the  note.    The  court  in  stat-       35.  Chitty  on  Bills,  p.  433. 
ing  its  reasons  for  its  decision  said:        36.  See  §  37,   (6),   (c). 
"  The   note   was   made    payable    at  a       37.  Taylor  v.  Lewis,  146  Mass.  222, 
bank;      these     institutions     are     de-   15    N.    E.    617.      But    see,    generally, 
positories  of  money;  they  are  also  col-  Moseby  v.  Lewis,  4  Litt.    (Ky.)    159; 
lection    agencies    through    which    by  Noble   v.   Edes,    51   Me.    34;    Cary  v. 
much  the  larger  part  of  that  branch  Bancroft,    14    Pick.    (Mass.)    315,    25 
of    the    business    of    this    country    is  Am.  Dec.  393 ;  Robertson  v.  First  Nat. 
transacted.    When  a  note  is  made  pay-   Bank,  41  Mich.  356,  1  N.  W.  1033. 
able  at  a  bank,  the  parties  expect  the 
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an  agreement  to  deliver  property  or  perform  services  in  payment 
■of  a  note  will  not  extinguish  the  note  until  the  property  has  been 
received  or  the  services  have  been  performed.**  If  the  holder  of 
a  note  at  its  maturity  takes  the  check  of  the  payee  and  surrenders 
the  note,  it  does  not  operate  as  a  payment,  unless  it  is  expressly 
received  as  such,  or  the  circumstances  clearly  shovr  that  such  was 
the  intention  of  the  parties.**  Where  a  holder  accepts  the  check 
of  a  third  person  in  payment  of  the  note,  it  will  not  operate  to 
discharge  the  note,  unless  it  was  received  with  the  express  under- 
standing that  it  should  have  such  an  effect.*'*  But  a  person  who 
takes  a  check  in  payment  on  a  note  or  bill  must  use  due  diligence 
to  obtain  the  money  thereon,  and  if  he  is  guilty  of  laches,  whereby 
the  drawer  is  injured,  it  will  operate  as  a  payment  and  discharge.*^ 

38.  Walker  v.  Greene,  22  Ala.  679;  sentment  of  a  draft  to  the  drawee 
Graydon  v.  Patterson,  13  Iowa,  256,  does  not  amount  to  a  payment  of  the 
SI  Am.  Dec.  432.  •  draft  if  the  check  is  not  paid;  and  a 

Agreement  to  receive  payment  in  subsequent  return  of  the  check  on  re- 
setvices  or  property. —  Where  it  was  eeipt  of  the  draft,  and  its  protest  in 
agreed  that  the  payee  of  a,  note  due  season,  preserves  the  life  of  the 
should  receive  payment  in  services  draft,  and  entitles  the  holder  to  re- 
ef a  debtor  of  the  maker,  per-  cover  the  amount  from  the  drawer, 
formance  of  part  of  the  services  will  In  the  case  of  Strong  v.  King,  35  111. 
not  operate  as  a  payment  pro  tanto,  9,  85  Am.  Dec.  336,  it  was  held  that 
-the  contract  being  an  entirety.  Weeks  the  reception  of  a  check  by  the  holder 
V.  Elliott,  33  Me.  488.  And  in  the  from  the  drawee,  upon  presentation  of 
case  of  Damon  v.  De  Bar,  83  Mich,  a  bill  of  exchange,  will  be  considered 
262,  47  N.  W.  216,  it  was  held  that  as  an  absolute  payment  when  so 
a  voluntary  promise  by  the  payee  of  a  agreed  by  the  parties.  See,  generally, 
note  to  receive  a  quantity  of  posts  in  Henry  v.  Connelly,  48  Ark.  267,  3  S. 
part  payment,  which  the  maker  agreed  W.  181;  Heartt  v.  Eoads,  66  111.  351. 
to  have  ready  on  his  farm,  is  of  no  40.  In  the  case  of  Pratt  v.  Foot,  9 
validity  until  the  posts  have  been  ac-  N.  Y.  463,  revg.  12  Barb.  (N.  Y.)  212, 
cepted  by  the  payee;  and  where  they  it  appeared  that  a  person  offered  to  a 
are  burned  on  the  maker's^  farm  be-  bank  in  payment  of  a  note  nearly  due, 
fore  acceptance,  the  payee  is  entitled  a  check  drawn  upon  the  bank  by  one 
to  recover  the  amount  of  the  note,  of  its  own  customers.  The  bank  de- 
And  see,  generally.  Hook  v.  White,  36  dined  to  accept  it  as  payment,  but 
Cal.  299 ;  Bacon  v.  Lamb,  4  Colo.  578 ;  consented  to  retain  and  apply  its  pro- 
Nashua  L.  E.  Co.  V.  Nutting,  15  Gray  ceeds  to  the  note  if  the  check  were 
(Mass.),  25;  Nunnemacker  v.  John-  paid  on  the  day  the  note  fell  due.  On 
son,  38  Minn.  390,  38  N.  W.  351;  that  day  a  balance  appeared  against 
Whittaker  v.  Ordway,  69  N.  H.  182,  the  drawer  of  the  check;  but  soon 
38  Atl.  789;  Cushman  v.  De  Mallie,  after  new  credits  having  been  made 
46  App.  Div.  (N.  Y.)  379,  61  N.  Y.  to  him,  the  bank  charged  the  check 
Supp.  878 ;  Brady  v.  Wasson,  6  Heisk.  to  his  account,  and  credited  the  note 
(Tenn.)  131;  Dudley  v.  Stiles,  32  Wis.  as  paid.  This  transaction  was  held 
■371.  to  operate  as  an  absolu^te  payment  of 

39.  Payment  by  check. —  Olcott  v.  the  note.  See  also  Canonsberg  Iron 
Eathbone,  5  Wend.  (N.  Y.)  490;  Co.  v.  Union  Nat.  Bank  (Pa.),  6  Atl. 
Burkhalter  v.   Second  Nat.   Bank,   42    574. 

N.    Y.    538;    Kelty    v.    Second    Nat.  41.  Crowell   v.   Wing,    1    Hall    (N. 

Bank,    52    Barb.     (N.    Y.)     328.      In  Y.),   56;    First   Nat.   Bank   of   Mead- 

the     last     ease     it     was     held     that  ville   v.    Fourth    Nat.    Bank   of   New 

the   giving   of    a    check   on   the    pre-  York,  16  Hun  (N.  Y.),  332;  Merchant 
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Where  a  new  bill  or  note  is  accepted  in  the  place  of  one  which  has 
matured,  the  original  instrument  is  not  thereby  discharged,  unless 
by  an  understanding  or  agreement  of  the  parties  to  that  effect.^ 
But  in  Massachusetts  the  rule  seems  to  be  that  where  a  new  note  is 
given  for  the  amount  due  on  an  old  note  between  the  same  parties, 
it  will  be  presumed  to  have  been  received  in  payment  of  the  old 
note  and  will  operate  as  a  discharge  thereof  unless  the  contrary  is 
shown.**  Where  a  part  payment  is  made  on  a  note  and  a  new  note 
given  for  the  balance,  the  original  note  will  be  deemed  to  have  been 
discharged,  upon  the  ground  that  by  such  a  transaction  it  is  pre- 
sumed that  all  the  differences  between  the  parties  were  adjusted 
and  settled  when  the  new  note  was  given.'**  But  where  a  note  is 
surrendered  to  the  maker,  and  new  notes  of  a  third  person  are 
delivered  to  the  payee,  the  acceptance  of  such  new  notes  constitutes 
a  conditional  payment  only,  unless  it  was  agreed  that  they  should 
be  received  as  an  absolute  payment.*®    Where  a  note  is  left  at  a 


Nat.  Bank  v.  Samuel,  20  Fed.  664. 
See  Bobbins  v.  Klein,  60  Ohio  St.  199, 
54  N.  E.  94. 

48.  Accepting  new  notes  of  makei. 
—  In  the  ease  of  'Seott  v.  Gilkey, 
153  111.  168,  39  N.  E.  265,  it  ap- 
peared that  a  bank,  holding  notes  for 
collection,  accepted  other  notes  of  the 
maker,  payable  to  the  bank  for  the 
principal  sum,  and  credited  the  bank 
account  of  the  payee  therewith  sur- 
rendering the  notes.  No  credit  was 
given  the  account  of  the  payer  of  the 
notes  as  for  borrowed  money,  and  no 
cash  passed  in  the  transaction.  The 
bankers  absconded,  and  the  owner  of 
the  surrendered  notes  sued  the  maker; 
it  was  held  that  there  was  no  payment 
and  the  owner  could  recover.  See  also 
Savings  Bank  of  San  Diego  County  v. 
Central  Market  Co.,  122  Cal.  28,  54 
Pac.  223;  Williams  v.  Chisholm,  128 
111.  115,  21  N.  E.  215;  Janseu  v.  Grim- 
shaw,  125  111.  468,  17  N.  E.  850;  Tyler 
V.  Hyde,  80  111.  App.  123;  Jones  v. 
Rider,  60  N.  H.  452;  Holland  Trust 
Co.  V.  Waddell,  75  Hun  (N.  Y.),  104, 
26  N.  Y.  Supp.  98;  First  Nat.  Bank 
v.  White,  60  N.  J.  Eq.  487,  46  Atl. 
1092;  Moses  v.  Trice,  21  Gratt.  (Va.) 
556,  8  Am.  Eep.  609;  Boston  Nat.  Bank 
v.  .Jose,  10  Wash.  185,  38  Pac.  1026; 
First  Nat.  Bank  v.  Fin-ck,  100  Wis. 
446,  76  N.  W.  608.  But  where  a  note 
is  delivered  to  the  maker,  and  a  new 
note  given  in  its  stead,  no  action  can 
he  maintained   on  the  original  taote, 


upon  the  ground  that  the  surrender 
of  the  note  is  evidence  that  it  was  ex- 
tinguished by  agreement  of  the  par- 
ties. Wiekenkamp  v.  Wickenkamp,  77 
111.  92;  Neff  V.  Clute,  12  Barb.  (N. 
Y.)  466;  Home  v.  Young,  40  Ga.  193. 
And  the  intention  that  a  renewal  note 
is  to  be  accepted  in  payment  of  the 
original  is  sufficiently  shown  by  the 
indorsement  of  the  word  "  paid  "  upon 
the  original,  with  the  knowledge  and 
consent  of  the  payee.  Montague  v. 
Bill,  14  Ky.  L.  Rep.  890. 

43.  Willis  V.  Twambley,  13  Mass. 
204;  Huse  v.  Alexander,  2  Mete. 
(Mass.)  157;  Adams  v.  Jenkins,  16 
Gray  (Mass.),  146;  Devey  v.  Bell,  5 
Allen  (Mass.),  165;  Agawam  Nat. 
Bank  v.  Downing,  169  Mass.  297,  47 
N.  E.  1016.  But  whether  it  operates 
as  a  discharge  is  a  question  of  fact, 
depending  upon  the  circumstances  sur- 
rounding the  transactions,  and  the  in- 
tention of  the  parties.  Kendall  v. 
Life  Assur.  Soc.,  171  Mass.  568,  51 
N.  E.  464. 

44.  Piper  v.  Wade,  57  Ga.  223; 
Compton  V.  Patterson,  28  S.  C.  115, 
5  S.  E.  270;  Cable  v.  Hardin,  67  N.  C. 
472. 

45.  Van  Eps  v.  Dillaye,  6  Barb.  (N. 
Y.)  244;  Stevens  v.  Anderson,  30  Ind. 
391 ;  Merchants'  Nat.  Bank  v.  Good, 
21  W.  Va.  455;  Gresham  v.  Morrow, 
40  Ga.  487;  .Hedge  v.  McQuade,  11 
Cush.  (Mass.)  352;  Woods  v.  Woods, 
127  Mass.  141. 
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bank  for  collection  the  bank  is  only  authorized  to  accept  money 
in  payment,  unless  by  the  express  consent  of  the  holder  it  may 
receive  something  else.*® 

§  122.  Discharge  otherwise  than  by  payment. 

a.  By  cancellation  and  surrender. —  The  rule  seems  to  be  ■well 
settled  by  the  authorities  that  where  an  obligee  delivers  up  the 
obligation  which  he  holds  against  another  party,  with  the  intent 
and  for  the  purpose  of  discharging  the  debt,  where  there  is  no 
fraud  or  mistake  alleged  or  proven,  that  such  surrender  operates 
in  law  as  a  release  and  discharge  of  the  liability  thereon;  nor  is 
any  consideration  required  to  support  such  a  transaction  when  it 
has  been  fully  executed.  *''  So  where  the  holder  of  a  promissory 
note  voluntarily  cancels  the  same  and  surrenders  it  to  the  maker^ 
in  the  absence  of  mistake  or  fraud,  it  will  operate  in  law  as  a. 
release  and  discharge  of  the  maker's  liability.**  The  gift  of  a 
promissory  note  by  the  holder  to  the  maker  extinguishes  the  note 
and  the  debt  evidenced  thereby.*'  A  surrender  of  a  note  or  bill 
to  the  person  primarily  liable  thereon  is  prima  facie  evidence  of  a 
discharge,®**  and  if  made  for  the  purpose  and  with  the  intent  of 
discharging  the  debt,  it  will  have  that  effect.®^  Where  words  are 
written  on  the  face  of  this  instrument  indicating  that  it  has  been 
•discharged  or  satisfied  in  full,  by,  or  with  the  consent  of,  the 
owner  the  instrument  is  extinguished.®*    A  mere  promise  by  the 

46.  Seott  T.  Gilkey,  153  111.  168,  this  was  a  valid  cancellation  of  the 
39  N.  E.  265.  note.     Edwards  v.  Campbell,  23  Barb. 

47.  In  the  case  of  Beach  v.  En-  (N.  Y.)  423.  See  also  Booth  v.  Smith, 
dress,  51  Barb.  (N.  Y.)  570,  it  was  Fed.  Cas.  No.  1,649,  3  Woods  (U.  S.), 
held  that  no  action  is  maintainable  on  19;  Tarbell  v.  Parker,  101  Mass.  165; 
a  bond,  in  the  absence  of  fraud  or  mis-  Miller  v.  Tharel,  75  N.  C.  148. 

take,  after  the  money  due  on  a  bond  49.  Hale  v.  Rice,  124  Mass.  292; 
or  undertaking  has  been  paid  by  the  Stewart  v.  Hidden,  13  Minn.  43;  Ed- 
obligors,  and  receipted  in  full  on  the  wards  v.  Campbell,  23  Barb.  (N.  Y.) 
back  of  the  bond  by  one  of  the  ob-  423;  In  re  Campbell,  7  Pa.  St.  100, 
ligees,   and   the  bond  delivered  up  to  47  Am.  Dec.  503. 

the  oliligors  for  the  purpose  of  being  50.  Sherman    v.    Sherman,    3    Ind. 

canceled.     See  also  Larkin  v.  Harden-  .337;  Fellows  v.  Kress,  5  Blackf.  (Ind.) 

brook,  90  N.  Y.  333,  43  Am.  Rep.  176;  536. 

Doty  V.  Wilson,  5  Lans.   (N.  Y.)    10;  51.  Vanderbeek    v.    Vanderbeck,    3 

Albert's   Exrs.   v.   Ziegler's   Bxrs.,    29  Stew.    (N.  J.)    265;   Miller  v.  Tharel, 

Pa.  St.  50.  75  N.  C.  148.    But  a  surrender  or  can- 

48.  Larkin  v.  Hardenbrook,  90  N.  cellation  without  the  consent  of  the 
Y.  333,  43  Am.  Rep.  176.  owner  does  not  discharge  the  maker. 

Where  the  payee  of  a  promissory  McLemore  v.  Hawkins,  46  Miss.  715. 
note,  in  her  last  sickness,  handed  the  See  also  Clark  v.  Butts,  73  Miim.  361, 
note  to  her  sister,  to  be  given  to  the   76  N.  W.  199. 

maker  in  payment  for  boarding  and       52.  Succession  of  Foerster,  43  La. 
taking  care  of  her,  it  was  held  that  Ann.  190,  9  South.  17. 
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payee  to  surrender  the  note  to  the  maker  does  not  discharge  the 
latter  from  his  liability  thereon.^^  Where  the  return  or  surrender 
of  a  note  is  induced  by  fraud,  the  maker  is  not  released  from  lia- 
bility thereon  ;°*  and  where  a  note  has  been  surrendered  by  mistake 
upon  the  supposition  that  it  wa?  fully  paid,  the  maker  will  re- 
main liable  for  the  balance  still  unpaid.'''' 

b.  Statutory  provision  as  to  cancellation. —  The  Negotiable  In- 
struments Law  provides  that:  "A  cancellation  made  uninten- 
'^'tionally,  or  under  a  mistake,  or  without  the  authority  of  the 
"  holder,  is  inoperative ;  but  where  an  instrument  or  any  signature 
""  thereon  appears  to  have  been  canceled,  the  burden  of  proof  lies 
^'  on  the  party  who  alleges  that  the  cancellation  was  made  unin- 
■"  tentionally,  or  under  a  mistake,  or  without  authority."  '*  This 
is,  in  effect,  the  same  as  a  provision  of  the  English  Bills  of  Ex- 
change Act,"^  and  seems  to  be  declaratory  of  the  general  rule.^ 

c.  By  accord  and  satisfaction. —  A  distinction  should  be  made 
between  an  extinguishment  and  a  satisfaction  of  a  bill  or  note. 
As  for  an  example,  as  stated  by  Justice  Story,  taking  a  security 
•of  a  higher  description,  such  as  a  bond  or  judgment,  will  extinguish 
the  claim  of  the  holder  upon  the  note  against  the  party  giving  the 
security ;  but  it  will  not  amount  to  a  satisfaction  thereof,  so  as  to 
discharge  the  other  parties  upon  the  note.*'  And  although  an 
agreement  never  to  sue  the  maker  will  operate  as  an  extinguish- 
ment of  the  debt  as  to  him,  it  is  not  a  satisfaction  as  to  the  other 
parties  to  the  note.®**  It  is  a  general  rule  that  whatever  is  received 
l>y  the  payee  of  a  note  in  full  satisfaction  of  the  claim  against  the 

53.  Greenbaum  V.  Elliott,  60  Me.  25.       56.  Neg.  Inst.  L.    (N.  Y.),  §   204. 

54.  Reynolds  v.  French,  8  Vt.  85,  30  For  same  section  in  statutes  of  other 
Am.    Dec.    456;    Shurer    v.    Green,    3    States  see  Appendix. 

■Coldw.      (Tenn.)      419;      Findley     v.       57.     English     Bills     of     Exchange 

Cowles,  93  Iowa,  389,  61  N.  W.  998.  Act,    §     63     (3).      And    see    Novelli 

55.  Banks  V.  Marshall,  23  Cal.  223 ;  v.  Rossi,  2  B.  &  Ad.  (Eng.)  757; 
Manufacturers'  Bank  v.  Thompson,  Castrlque  v.  Imrie,  L.  R.,  4  H.  L. 
129  Mass.  438,  37  Am.  Rep.  376 ;  Blod-  (Eng.)  435;  Warwick  v.  Rogers,  5 
gett  V.  Bickford,  30  Vt.  731,  73  Am.  M.  &  G.  (Eng.)  340;  Prince  v. 
X)ec.  334.  In  the  case  of  Liesemer  v.  Oriental  Bank,  3  App.  Cas.  (Eng.) 
Burg,  106  Mich.  124,  63  N.  W.  999,  a  325. 

note  was   delivered   by   the   payee   to       58.  Larkin  v.  Hardenbrook,  90   N". 

the    maker    when    payment    was    de-   Y.  333,  43  Am.  Rep.  176. 

manded,  and   retained  by  the  maker,       59.  Story     on     Promissory     Notes, 

although  the  full  amount  was  not  paid,    §  409 ;  Fisher  v.  Fisher,  98  Mass.  303 ; 

the   maker    having   claimed    a    credit   Tradesmen's  Nat.  Bank  v.  Looney,  99 

which  the  payee  refused  to  allow.     It  Tenn.  278,  42  S.  W.  149,  38  L.  R.  A. 

was   held   that   the  maker   could  not   837. 

■destroy  the  character  of  the  note  as       60.  Dean     v.     Newhall,     8     T.     R. 

«,n  evidence  of  indebtedness,  by  mark-    (Eng.)     168;    Fowell    v.    Forrest,    2 

ing  it  "paid."  Saund.  (Eng.)  47,  n. 
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maker  is  a  satisfaction  as  to  all  other  parties  who  are  collaterally 
liable  with  the  maker.®^  And  it  has  been  held  that  where  the 
maker  of  a  note,  at  the  request  of  a  payee,  gave  several  new  notes, 
and  the  old  note  was  given  up  and  canceled,  such  new  notes  create 
a  new  indebtedness,  and  constituted  an  accord  and  satisfaction  of 
the  original  debt.®^  One  of  the  principles  applicable  to  an  accord 
and  satisfaction  is  that  where  the  debt  or  demand  is  liquidated, 
or  certain  and  is  due,  payment  by  the  debtor  and  receipt  by  the 
creditor  of  a  less  sum  is  not  a  satisfaction  thereof,  although  the 
creditor  agrees  to  accept  it  as  such,  if  there  be  no  release  under 
seal,  or  no  new  consideration  given.®^  So  where  the  amount  due 
on  a  note  or  bill  is  fixed  and  determined,  and  is  due,  a  payment  of 
a  less  amount  will  not  operate  as  a  discharge.  But  the  rule  would 
not  apply  where  the  amount  due  is  in  dispute. 

d.  By  renunciation';  statutory  provision. —  The  Negotiable  In- 
struments Law  provides  that :  "  The  holder  may  expressly  re- 
"  nounce  his  rights  against  any  party  to  the  instrument,  before,  at 
"  or  after  its  maturity.  An  absolute  and  unconditional  renuncia- 
"  tion  of  his  rights  against  the  principal  debtor  made  at  or  after 
"the  maturity  of  the  instrument,  discharges  the  instrument.  But 
"  a  renunciation  does  not  affect  the  rights  of  a  holder  in  due  course 
"without  notice.  A  renunciation  must  be  in  writing,  unless  the 
"  instrument  is  delivered  up  to  the  person  primarily  liable 
"  thereon."  ®*  The  English  Bills  of  Exchange  Act  contains  a  simi- 
lar provision.®*  It  seems  to  be  a  new  rule  in  America,  in  the  form 
stated  in  the  statute,  although  it  is  probable  that  any  written  instru- 
ment renouncing  the  rights  of  a  holder  of  a  note  in  favor  of  the 
maker  would  operate  as  a  discharge  of  the  note.^  The  requirement 
that  the  renunciation  be  in  writing,  unless  the  instrument  is 

61.  Story  on  Promissory  Notes,  for  a  portion  of  the  amount  of  the 
§  402.  judgment  against  him,   as  a  part  of 

62.  In  re  Dixon,  13  Fed.  109,  2  Mc-  some  contemplated  arrangement  in 
Crary   (U.  S.),  556.  reference  to   the   judgment,   and  this 

63.  1  Cyc.  of  Law  and  Proc.,  p.  arrangement  was  afterward  abandoned 
319;  People  v.  Hamilton  County,  56  for  another  compromise  arrangement 
Hun  (N.  Y.),  459,  10  N.  Y.  Supp.  88.   made  by  the  judgment  creditor  with 

64.  Neg.  Inst.  L.  (N.  Y.),  §  203.  third  persons,  which  was  inconsistent 
For  same  section  in  statutes  of  other  with  the  idea  of  leaving  such  »,  note 
States  see  Appendix.  outstanding  against  the  debtor  to  be 

65.  English  Bills  of  Exchange  Act,  paid  in  addition  to  such  compromise; 
§  62.  it  was  held  that  such  latter  agreement 

66.  Cuyler  v.  Cuyler,  2  Johns.  (N.  when  performed  would  operate,  in  the 
Y.)  186.  In  the  case  of  Campbell  v.  absence  of  anything  showing  a  con- 
Skinner,  30  Mich.  32,  a  judgment  trary  intent,  to  cut  off  or  invalidate 
debtor  had  given  his  promissory  note  the  note  as  between  the  parties  to  it. 
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delivered  up,  was  a  new  provision  in  the  English  act,  and  was 
inserted  in  accordance  with  the  Scotch  law.*^ 

e.  By  alteration. — A  negotiable  instrument,  which  has  been 
materially  altered  without  the  assent  of  all  the  parties  liable 
thereon,  is  avoided,  except  as  against  a  party  who  has  himself 
made,  authorized,  or  assented  to  the  alteration,  and  subsequent 
indorsers.*®  The  effect  of  the  unauthorized  alteration  of  a  nego- 
tiable instrument  upon  the  rights  of  the  parties  will  be  considered 
in  the  next  chapter. 

f.  By  operation  of  law. — ^When  a  judgment  is  obtained  on  a 
note  or  bill,  the  bill  or  note  is  thereby  extinguished  and  merged 
in  the  judgment.*®  But  this  dctctrine  only  applies  to  the  relation 
between  the  plaintiff  and  defendant.  The  judgment  alone,  with- 
out actual  satisfaction,  is  no  extinguishment  as  between  the  plain- 
tiff and  other  parties  not  jointly  liable  with  the  original  defendant, 
whether  those  parties  be  prior  or  subsequent  to  the  defendant.^* 
But  a  judgment  against  one  of  several  joint  makers,  obtained  in 
an  action  against  him  alone,  is  a  bar  to  an  action  by  the  plaintiff 
against  the  other  makers,  and  the  note  as  to  all  the  makers  is 
merged  in  the  judgment.''*  The  issuing  of  execution  against  the 
person  or  property  of  one  party  to  a  negotiable  instrument  does  not 
extinguish  the  plaintiff's  remedy  against  the  other  parties.^^  By 
the  common  law  the  appointment  of  the  maker  of  a  note  or  acceptor 
of  a  bill  as  an  executor  of  the  estate  of  the  holder  of  the  in- 
strument will  operate  as  a  discharge  ;''*  as  will  also  a  bequest 
of  the  instrument  to  the  maker  or  acceptor  by  the  will  of  the 
holder. ''*  The  intermarriage  of  the  maker  of  a  note  with  the 
payee  or  holder  will,  unless  otherwise  provided  by  statute,  dis-^ 
charge  the  maker  from  all  liability  thereon.''''  A  discharge  in. 
bankruptcy,  unless  otherwise  provided  by  the  statute,  releases  a 
bankrupt  from  all  his  provable  debts, ^*  and,  therefore,  will  dis- 

67.  Chalmers  on  Bills  of  Exchange,  72.  Byles  on  Bills  -(16th  ed.),  315; 
p.  212.  Porter  v.  Itigraham,  10  Mass.  88;  Hay- 

68.  ISTeg.  Inst.  L.  (N.  Y.),  §  205.  ling  v.  Mxilhall,  2  W.  Bl.  (Eng.)  1235. 
For  same  section  in  statutes  of  other  73.  Freakley  v.  Fox,  9  B.  &  C. 
States  see  Appendix.  (Eng.)   130;   Story  on  Bills,  §  443. 

69.  Bayley  on  Bills,  chap.  9,  p.  335;  74.  Hobart  v.  Stone,  10  Pick. 
Byles  on  Bills  (16th  ed.),  314;  Story  (Mass.)  215;  Story  on  Promissory 
on  Promissory  Notes,   §  407;   Claxton  Notes,  §  407. 

V.  Swift,  2  Show.   (Eng.)   441;  Norris       75.  Curtis  v.  Brooks,  37  Barb.   (N. 
V.  Aylett,  2  Campb.   (Eng.)    329.  Y.)  476. 

70.  Claxton  v.  Swift,  2  Show.  76.  American  Bankr.  Act,  1898, 
(Eng.)     441;     Byles    on    Bills     (16th   chap.  3,  §  17o;  Dean  v.  Justices  Munic. 

ed.),  314.  Ct.,   173  Mass.   453,  53  N.  E.  893,  2, 

71.  Suydam  v.  Barber,  18  N.  Y.  468.      Am.  B.  E.  163. 
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<jliarge  as  to  the  bankrupt,  but  not  as  to  the  other  parties,  all  bilk 
accepted,  or  notes  made  by  him.^^ 

1 133.  Discharge  of  persons  secondarily  liable. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
Tides  that:  "A  person  secondarily  liable  on  the  instrument  is 
*'  discharged : 

"  1.  By  any  act  which  discharges  the  instrument ; 

"2.  By  the  intentional  cancellation  of  his  signature  by  the 
"holder; 

"3.  By  the  discharge  of  a  prior  party; 

"  4.  By  a  valid  tender  of  payment  made  by  a  prior  party ; 

"  5.  By  a  release  of  the  principal  debtor,  unless  the  holder's 
"  right  of  recourse  against  the  party  secondarily  liable  is  expressly 
"  reserved ; 

"  6.  By  any  agreement  binding  upon  the  holder  to  extend  the 
"  time  of  payment  or  to  postpone  the  holder's  right  to  enforce  the 
"instrument,  unless  the  right  of  recourse  against  such  party  is 
"  expressly  reserved."  ^* 

b.  In  general. —  The  person  primarily  liable  on  an  instrument 
is  the  person  who  by  the  terms  of  the  instrument  is  absolutely 
required  to  pay  the  same.  All  other  parties  are  "  secondarily 
liable."  ™  The  party  primarily  liable  upon  a  note  is  the 
maker;  the  party  primarily  liable  on  a  bill  of  exchange  is  the 
acceptor ;  all  others  are  secondarily  liable.  The  parties  primarily 
liable  on  a  negotiable  instrument  are  for  certain  purposes,  and  to 
a  certain  extent,  principals,  and  those  secondarily  liable  are  sure- 
ties to  such  principals,  liable  only  in  case  of  default  of  the  prin- 
cipals. Although  the  parties  secondarily  liable  are  sureties  for 
those  primarily  liable,  as  between  themselves  they  are  not  merely 
cosureties,  but  each  prior  party  is  a  principal  in  respect  to  each 
subsequent  party.***  For  example,  as  between  the  holder  and  the 
maker  of  a  note,  the  maker  is  the  principal,  and  each  indorser  is  a 
surety  for  him;  but  as  between  the  holder  and  the  first  indorser, 
the  first  indorser  is  the  principal,  and  the  subsequent  or  second 
indorser  is  his  surety,  and  so  on  in  the  order  of  their  indorsement. 

77.  Ex.   p.    Jacobs,   L.    E.,    10    Ch.  bankrupt.      5     Cye.     401;     American 

(Eng.)     211;    Ward    v.    Johnson,    13  Bankr.  Act,  1898,  §  16o. 
Mass.  148.  78.  Neg.   Inst.  L.    (N.  Y.),   §  201. 

The  liability  of  a  person  who  is  a  For  the  same  section  in  the  statutes 

codebtor  with,  or  a  guarantor,  or  in  of  other  States  see  Appendix. 
any  manner  a  surety  for,  a  bankrupt       79.  Neg.  Inst.  L.   (N.  Y.),  §  3. 
is  not  altered  by  the  discharge  of  such       80.  Byles  on  Bills   (16tli  ed.),  322. 
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And  where  a  bill  of  exchange  has  been  accepted  by  the  drawee, 
and  is  afterward  indorsed  by  successive  parties,  the  drawee  be- 
comes acceptor  and  a  principal,  and  the  drawer  and  each  successive 
indorser  becomes  a  surety  for  the  party  immediately  preceding. 
It  is  important  to  bear  in  mind  the  relationship  of  the  parties  to 
such  instruments,  for  the  purpose  of  determining  the  general  rules 
of  the  law  of  principal  and  surety  as  applied  to  the  rights  and  lia- 
bilities of  such  parties.  It  is  a  fixed  and  established  rule  of  this 
law,  that  a  discharge  of  a  principal  is  a  discharge  of  the  surety; 
for  the  engagement  of  the  surety,  being  but  an  accessory  to  the 
principal's  agreement,  terminates  with  it. 

We  have  already  seen  that  a  drawer  of  a  bill  engages  to  pay 
the  amount  thereof  to  the  holder,  "  or  to  any  subsequent  indorser, 
Tvho  may  be  compelled  to  pay  it ;"  ®^  and  a  general  indorser  on  a 
negotiable  instrument  engages  to  pay  the  amount  thereof,  to  the 
bolder,  "  or  to  any  subsequent  indorser  who  may  be  compelled  to 
pay  it,"  provided  it  be  duly  presented,  dishonored,  and  proper 
proceedings  on  dishonor  be  duly  taken.*^  Each  party  to  a  bill  or 
note  is,  therefore,  bound  to  protect  and  indemnify  each  subsequent 
party;  and  each  indorser  may,  therefore,  insist  that  no  transac- 
tions be  had  between  the  holder  and  any  prior  party  which  will 
lessen  or  impair  in  any  way  his  right  of  recourse  to  such  prior 
party.** 

c.  By  discharge  of  instrument. — Any  act  which  absolutely  dis- 
charges or  extinguishes  the  instrument  releases  all  parties  thereto 
from  liability.  Thus,  payment  by  the  principal  debtor  discharges 
each  person  secondarily  liable.  A  release  of  the  acceptor  or  maker 
discharges  each  indorser;**  and  a  release  of  one  of  several  joint 
acceptors  or  makers  is  a  release  of  all.*^     As  we  have  already 

81.  Neg.  Inst.  L.   (N.  Y.),  §   111.  without  a  binding  contract  to  givt 
See  §  81,  omte.  time,  will  not,  under  the  general  rules 

82.  Neg.  Inst.   L.    (N.  Y.),   §   116.  of  commercial  law,   have   that  effect. 
See  §  86,  ante.  even  in  the  case  of  a  party  occupying 

83.  Rosa  V.  Jones,  22  Wall.  (U.  S.)  strictly    the    contract    relation     of    a 
576,  587,  where  the  court  said:     "If  surety." 

the  holder  of  a  negotiable  promissory  84.  Eldredge  v.   Chacon,  Fed.   Cas. 

note  does  anything,  the  effect  of  which  No.    4,329;     Lynch    v.    Reynolds,    16 

is  to  suspend,  impair,  or  destroy  the  Johns.   (N.  Y.)   41;  Shutts  v.  Fingar, 

right  of  the  prior  parties  to  indemnity  100  N.  Y.  539,  3  N.  E.  588,  53  Am. 

from   those    otherwise   liable   over    to  Rep.  231. 

them,  he  cannot  resort  to  the  parties  85.  Byles  on  Bills   (16th  ed.),  326. 

affected  by  his  conduct  to  make  good  But  if  it  appear  on  the  face  of  the 

the  default  of  the  maker  of  the  instru-  deed  of  release  that  it  was  the  para- 

ment.      Simple    indulgence,    however,  mount  intention  of  the  parties  that 

or  mere  delay    to   enforce    payment,  the  others  should  be  held  liable,  this 
35 
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seen,  a  discharge  of  a  principal  debtor'  in  bankruptcy  will  not 
release  or  discharge  the  other  parties.*®  But  it  has  been  held  that 
a  discharge  of  the  acceptor  of  a  bill  by  a  compromise  agreement 
under  bankruptcy  proceedings  instituted  in  a  foreign  country  ta 
■which  the  drawer  was  not  made  a  party,  will  release  the  drawer 
from  liability.®'^  Where  a  maker  is  discharged  in  consideration 
of  the  payment  of  a  part  of  the  note,  the  indorsers  are  also  dis- 
charged.*® But  where  the  acceptor  has  no  funds  of  the  drawer  in 
his  hands,  it  has  been  held  that  a  discharge  of  the  acceptor  by  the 
payee  does  not  discharge  the  drawer.**  The  drawer  and  indorsers 
are  so  far  regarded  in  the  light  of  sureties  to  the  acceptor  and 
maker,  that  they  are  discharged  by  the  holder's  accord  and  satis- 
faction of  the  maier's  or  acceptor's  liability.®" 

d.  By  discharge  of  frior  party. —  If  the  holder  of  a  note  or  bill 
releases  a  party  from  liability  it  will  also  release  all  parties  who- 
are  liable  on  the  instrument  subsequent  to  the  party  released. 
This  is  a  general  principle  lying  at  the  foundation  of  the  law  of 
commercial  paper.  It  necessarily  follows  from  that  other  funda- 
mental rule  which  makes  an  indorser  of  commercial  paper  liable 
for  the  amount  thereof  to  the  holder  or  any  subsequent  indorser 
who  may  be  compelled  to  pay  it.  As  between  the  first  and  subse- 
quent indorsers,  the  former  mp.st  be  regarded  in  the  light  of  a 
principal;  he  stands  behind  them  on  the  paper,  and  is  bound  to 

intention  will  be  carried  into  eflFeet  that  the  defendant  drawer  was  thereby 
by  disregarding  the  form  of  the  deed,  released  from  liability,  upon  the 
and  construing  the  release  as  a  cove-  ground  that  the  foreign  discharge 
nant  tiot  to  sue.  Solly  v.  Forbes,  2  would  not,  in  itself,  have  been  a 
Brod.  &  Bing.  ( Eng. )  38 ;  Henderson  v.  defense  as  against  the  American 
Stobart,  5  Exeh.  (Eng.)  99;  Price  v.  holder  of  the  bill,  and  the  plain- 
Barker,  4  El.  &  Bl.  (Eng.)  760.  tiffs,  if  they  had  not  surrendered  their 

86.  See  preceding  section.  rights,  might  have   proceeded  by  at- 

87.  Effect  of  discharge  in  foreign  tachment  against  any  of  the  property 
bankruptcy  proceedings. —  Phelps  v.  of  the  bankrupts  within  the  jurisdic- 
Borland,  103  N.  Y.  406,  9  N.  E.  tion  of  the  courts  of  this  State;  and 
307,  57  Am.  Rep.  755.  In  this  the  acceptance  of  the  composition 
case  the  defendant,  a  citizen  of  this  agreement  by  the  plaintiffs  destroyed 
country,  drew  his  bill  of  exchange  this  right  to  which  the  defendant 
upon  a  Liverpool  firm,  which  he  sold  would  have  succeeded  by  way  of  sub- 
to  plaintiffs,  residents  of  this  State,  rogation  upon  the  payment  of  the 
The  bill  was  accepted  by  the  drawees,  debt. 

but   they   having  failed,   it   was   pro-  88.  Abat    v.   Holmes,   3     La.    351; 

tested  for  nonpayment.   The  plaintiffs.  Farmers'  Bank  v.  Blair,  44  Barb.   (N, 

who  were  originally  not  parties  to  the  Y.)   641. 

bankruptcy    proceedings,    voluntarily  89.  Sargent  v.    Appleton,   6    Mass. 

and  without  the  consent  of  the  defend-  85,  4  Am.  Dec.  90. 

ant  appeared  and  proved  their  claim,  90.  Edwards  on  Bills  and  Notes,  p. 

and  accepted  the  composition  decreed.  294.     See  Douglass  v.  White,  3  Barb> 

In  an  action  on  the  bill  it  was  held  Ch.  (N.  Y.)  621. 
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take  it  up  in  case  of  default  of  the  maker.  A  discharge  of  him, 
therefore,  by  the  holder,  on  general  principles  operates  to  release 
them.®*  Bearing  in  mind  that  the  relationship  existing  between 
the  first  indorser  and  the  subsequent  indorsers  is  that  of  principal 
and  sureties,  it  follows  that  if  the  holder  does  any  act  impairing 
the  claim  of  a  surety  against  the  principal,  it  may  be  shown  in 
defense  by  the  surety.*^  And  if,  by  the  laches  or  act  of  the  holder, 
the  surety's  means  of  indemnity  are  impaired,  his  liability  is  dis- 
charged to  the  extent  of  the  loss  sustained  by  reason  of  the  neg- 
lect or  act.®*  The  necessary  implication  from  this  rule  would 
seem  to  require  the  surety's  absolute  discharge,  when  the  responsi- 
bility of  the  principal,  who  is  liable  to  him  for  the  whole  debt,  has 
been  lost  by  the  act  of  the  holder.®*  The  release  of  an  indorser 
does  not  affect  the  liability  of  a  prior  indorser.®' 

e.  By  extension  of  time  or  postponing  right  to  sue. —  The  rule 
of  the  statute  is  declaratory  of  that  which  exists  at  common  law. 
The  rule  as  stated  by  Judge  Story  is :  "  If  there  be  any  valid 
agreement  (that  is,  one  founded  upon  a  valuable  consideration  and 
operative  in  point  of  law)  between  the  maker  and  the  holder, 
whereby  the  holder  agrees  to  give  credit  to  the  maker  of  the  note 
after  it  is  due,  or  whereby  the  payment  is  postponed  to  a  future 
day,  and  this  agreement  is  made  without  the  consent  of  the  in- 
dorser, they  will  be  thereby  absolved  from  all  obligation  to  pay 
the  same."  ®^  It  is  a  general  principle  of  the  law  of  principal  and 
surety,  which  is  peculiarly  applicable  to  the  case  of  a  maker  or 

91.  Neweomb  v.  Raynor,  21  Wend,  holder    dissolves   the   first  every   linlc 

(N.  Y.)   108,  34  Am.  Dec.  219.  falls  with  it." 

Effect  of  discharge  of  parties. —  In       An  agreement  by  the  holder  of  a 

the  case  of  Shutts  v.  Fingar,   100  N.  note   to   release    an    indorser    thereon 

Y.  539,  3  N.  E.  588,  53  Am.  Rep.  231,  from  all  liability,  after  such  indorser 

the  court  said :     "  It  is  a  general  rule  had  assigned  his  property  for  the  bene- 

that  whatever  discharges  the  maker  or  fi*   °^   creditors,   and  the  holder   had 

acceptor  of  a  bill  or  note  discharges  acquired  a  lien  by  presenting  a  claim 

the  drawer  and  indorser,  who  are  sure-  *°  t^«  assignee,  releases  a  subsequent 

ties,  for  the  contract  which  they  un-  1?,4°''^!Jl    ?^^^'^g*°"  7-„^°T^"' ,"* 

dertook-  to  assume  thus  passes  out  of  Wis.   o60,  67  N.   W.   1128      See  also. 

.  ,  u    iu        i.    i!  J.T.    u      a  •  Hawkins  v.  Thompson,  Fed.  Cas.  No. 

existence  by  the  act  of  the  beneficiary.  ^  ^^^^^^  ^   g'      ^^^ 

It   IS   also   said_  that     whatever    dis-  gg    Beardsley  v.   Warner,  6  Wend. 

charges  a  prior  indorser  discharges  all  /jj   y  )   613 

subsequent   indorsers    for    the    reason  93,  Barhydt  v.  Ellis,  45  N.  Y.  111. 

that  he  stood  between  them  and  the  94,  shutts    v.    Fingar     100    N.    y! 

holder,  and  on  making  payments  each  539^  3  n.  E.  088,  53  Am'.  Rep.  231. 

one  could  have  had  recourse   against  95.  Kennon     v.     McRea,     7     Port. 

him    but   from   which    his     discharge  (Ala.)     175;    Bank   of    Kentucky     v. 

precludes  him.'     The  contracts  of  the  Floyd,  4  Mete.  (Ky.)   159. 

parties  to  a  note  are  said  to  be  like  96.  Story     oli     Promissory    Notes, 

the  links  of  a  pendant  chain,  if  the  5  413. 
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acceptor  of  a  negotiable  instrument  and  the  indorsers  or  drawer 
thereof,  that  any  act  of  the  creditor,  or  holder,  by  which  he  pre- 
cludes himself  from  demanding  performance  of  the  principal,  or 
entitles  the  latter  to  claim  an  exemption  from  performance  of  his 
contract  during  an  appreciable  interval  of  time,  however  small, 
will  inure  as  a  discharge  of  the  surety.*'  Any  agreement  entered 
into  by  the  holder  of  a  negotiable  instrument  with  the  person  pri- 
marily liable  thereon,  without  the  consent  of  the  indorsers,  so  as 
to  preclude  the  holder  from  suing  on  the  instrument  at  its  matur- 
ity, discharges  the  indorsers  from  their  liability.®*  The  reason  for 
the  rule  may  be  stated  thus :  "  If  the  holder  enters  into  a  valid 
contract  for  delay,  he  thereby  suspends  his  own  remedy  on  the 
bill  for  the  stipulated  period ;  and  if  the  indorser  were  to  pay  the 
bill,  he  could  only  be  subrogated  to  the  rights  of  the  holder,  and 


97.  Scott  V.  Saffold,  37  Ga.  384. 

98.  Extension  of  time. —  A  large 
number  of  cases  might  be  cited  in 
which  this  doctrine  has  been  declared; 
it  will  perhaps  be  sufficient  to  call  at- 
tention to  the  following: 

Vmted  States. —  McLemore  v.  Pow- 
ell, 12  Wheat.  554;  Sprigg  v.  Bank,  14 
Pet.  207,  10  L.  Ed.  422;  Ross  v.  Jones, 
22  Wall.  587,  589,  22  L.  Ed.  734;  Bank 
of  U.  S.  V.  Hatch,  6  Pet.  260,  8  L.  Ed. 
391;  Bank  of  U.  S.  v.  Lee,  Fed.  Caa. 
No.  921,  3  Cranc>  C.  C.  288. 

Alabama. —  Inge  t.  Branch  Bank  of 
Mobile,  8  Port.  108. 

Connecticut. —  Lockwood  v.  Craw- 
ford, 18  Conn.  361. 

Delaware. —  McDowell  v.  Bank  of 
Wilmington,  1  Harr.  369. 

Florida. —  Fridenburg  v.  Robinson, 
14  Pla.  130. 

Georgia. —  Parmelee  v.  Williams,  72 
Ga.  42;  High  v.  Cox,  55  Ga.  662; 
Scott  V.  SaflFold,  37  Ga.  384. 

Kentucky. —  Higgins  v.  Morrison,  4 
Dana,  100;  Kentucky  Bank  v.  Floyd, 
4  Mete.  159. 

Louisiana. —  Hine  v.  Bailey,  16  La. 
213,  35  Am.  Dec.  214;  Shaw  v.  Nolan, 
8  La.  Ann.  25. 

Maine. —  Pierce  v.  Whitney,  22  Me. 
113;  Lowney  v.  Perham,  20  Me. 
235. 

Maryland. —  Williams  v.  Hall,  9 
Gill,  347. 

Massachusetts. —  Way  v.  Dunham, 
166  Mass.  263,  44  N.  E.  220;  Hutchlns 
V.  Nichols,  10  Cush.  299;  Allen  v. 
Brown,  124  Mass.  77. 


Missouri. —  Noll  v.  Oberhellman,  20 
Mo.  App.  336;  Owings  v.  McKenzie, 
133  Mo.  323,  33  S.  W.  802;  Commer- 
cial Bank  of  Lexington  t.  Wood,  56 
Mo.  App.  214. 

New  Jersey. —  Bell  v.  Martin,  3 
Har.  167;  Westervelt  v.  Freeh,  33  N. 
J.  Eq.  451;  Nightingale  v.  Meginnis, 
34  N.  J.  L.  461. 

New  York. —  Mothram  v.  Mills,  2 
Sandf.  189;  Greene  v.  Bates,  74  N.  Y. 
333 ;  Pomeroy  v.  Tanner,  70  N.  Y.  547 ; 
Carey  v.  White,  52  N.  Y.  138;  Board 
of  Education  v.  Fonda,  77  N.  Y.  350; 
German-American  Bank  v.  Niagara 
Cye.  Co.,  13  App.  Div.  450,  43  N.  Y. 
Supp.  602;  Myers  v.  Wells,  5  Hill, 
463;  Sizer  v.  Heaeock,  23  Wend.  81; 
Taylor  v.  Allen,  36  Barb.  294 ;  Bank  of 
Chenango  v.  Curtiss,  19  Johns.  326. 

North  Carolina. —  First  Nat.  Bank 
V.  Lineberger,  83  N.  C.  454,  35  Am. 
Hep.  582. 

Ohio. —  Duble  v.  Cincinnati  &  C.  R. 
Co.,  3  Ohio  Dec.  346 ;  Raught  v.  Black, 
2  Dian.  477. 

Pennsylvania. —  Delaware  County 
Trust,  etc.,  Co.  v.  Haser,  199  Pa.  St. 
17,  48  Atl.  694 ;  Schie!beneck  v.  Anchor 
Sav.  Bank,  111  Pa.  St.  187,  2  Atl.  485; 
Hagey  v.  Hill,  75  Pa.  St.  108 ;  Okie  v. 
Spencer,  2  Whart.  253,  30  Am.  Dec. 
251. 

South  Carolina. —  Sharpe  v.  Bing- 
ley,  1  Mill  Const.  367,  12  Am.  Dee. 
643;  Shirtliile  v.  Gilbert,  1  Bay,  466. 

Wisconsin. —  Hamilton  v^  Prouty, 
50  Wis.  592,  7  N.  W.  659,  36  Am.  Rep. 
866. 
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the  maker  could  or  might  have  the  same  equities  against  him  as 
against  the  holder  himself.  If,  therefore,  such  a  contract  be 
entered  into  without  his  consent,  it  is  to  his  prejudice,  and  dis- 
charges him."  ®*  But  mere  delay  in  enforcing  payment  of  a  hill 
or  note  will  not  release  the  indorser.^  l^or  is  a  mere  indulgence 
sufiScient;  there  must  be  a  fixed  and  definite  contract,  for  a  good 
and  valid  consideration,  obligatory  upon  the  holder,  by  which  he 
is  precluded  from  proceeding  to  enforce  his  remedies  against  prior 
parties,  and  thus  affecting  the  legal  or  equitable  rights  of  the 
indorsers.^      A  discharge  by  a  holder  of  the  person  primarily 


99.  Per  Story,  J.,  in  McLemore  v. 
Powell,  12  Wheat.   (U.  S.)   554. 

The  reason  given  why  the  extension 
of  time  for  payment  discharges  the  in- 
doraer,  drawer,  or  surety,  is  because 
the  creditor  thereby  inflicts  an  injury 
on  him,  and  deprives  him  of  the  means 
of  relieving  himself,  either  by  paying 
the  debt,  and  immediately  proceeding 
against  the  principal  (being  substi- 
tuted to  the  creditor's  rights)  or  by 
filing  his  bill  quia  timet  to  compel 
the  debtor  to  pay  the  creditor,  for  the 
surety's  exoneration;  for,  if  the  cred- 
itor could  not  himself,  in  consequence 
of  his  own  agreement,  compel  the  prin- 
cipal debtor  to  pay  neither  could  the 
indorser,  drawer,  or  surety,  who,  in 
such  case,  asserts  the  rights  of  the 
creditor  for  his  own  safety.  Wright 
V.  Independence  Nat.  Bank,  96  Va. 
728,  32  S.  B.  459,  70  Am.  St.  Rep.  889, 
citing  Norris  v.  Crummey,  2  Rand. 
(Va.)  333;  Shannon  v.  McMuUin,  25 
Gratt.  (Va.)   212. 

1.  Powell  v.  Waters,  17  Johns.  (N. 
Y.)  176;  Powers  v.  Silberstein,  19 
Jones  &  S.  (N.  Y.)  321;  Hurst  v. 
Trow's  Printing  and  Bookbinding  Oo., 
2  Misc.  (N.  Y.)  361,  22  N.  Y.  Supp. 
371,  30  Abb.  N.  C.  1;  Higgins  v.  Mor- 
rison, 4  Dana  (Ky.),  100;  Inge  v. 
Branch  Bank  of  Mobile,  8  Port.  (Ala.) 
108. 

An  indefinite  extension  of  time  for 
payment,  granted  by  the  holder  to  the 
maker,  does  not  release  the  indorser. 
Peoples'  Bank  v.  Le  Grand,  103  Pa.  St. 
309,  49  Am.  Rep.  123.  And  in  the 
case  of  Edwards  v.  Bedford  Chair  Co., 
41  Ohio  St.  17,  where,  after  a  promis- 
sory note  had  been  protested,  the 
maker  asked  the  holder  "  for  addi- 
tional time  as  a  favor,"  and  the  holder 
said  that  he  was  willing  to  show  any 


reasonable  favor;''  the  maker  then 
said  that  he  would  give  paper  drawn 
on  his  customers,  and  did  so  when  he 
got  it;  no  time  for  the  indulgence  was 
named.  It  was  held  that  as  the  time 
granted  was  not  specified,  and  the  ar- 
rangement furnished  no  means  for  de- 
termining it,  the  holder  retained  the 
right  to  sue  the  maker  at  pleasure. 
And  the  court  said :  "  Nothing  was 
said  as  to  the  number  of  days,  or 
months,  asked  for  or  granted ;  no  time 
was  named  for  delivering  the  drafts. 
The  authorities  are  united  in  holding 
that  unless  the  extension  agreed  upon 
is  for  a,  time  certain,  or  so  described 
that  it  can  be  rendered  certain,  it  does 
not  discharge  the  surety;  it  does  not 
take  away  the  right  of  the  holder  to 
bring  suits  against  the  maker  at 
pleasure." 

2.  Mere  indulgence  or  delay  on  the 
part  of  the  holder  toward  a  principal 
debtor  in  enforcing  payment  does  not 
discharge  the  indorser.  Wilson  v. 
Foot,  11  Mete.  (Mass.)  285;  Agricul- 
tural Bank  v.  Bishop,  6  Gray  ( Mass. ) , 
317;  Allen  v.  Brown,  124  Mass.  77; 
Wilson  V.  Powers,  130  Mass.  127;  Hay- 
denville  Sav.  Bank  v.  Parsons,  138 
Mass.  53.  "  To  discharge  the  defend-' 
ant  there  must  have  been  a  valid 
agreement  between  the  plaintiff  and 
the  debtor  to  extend  the  time  or  vary 
the  contract,  or  the  defendant  must 
have  been  led  by  the  representations 
of  the  plaintiff  to  change  his  situation, 
either,  for  instance,  by  surrendering 
security  or  forbearing  to  take  security, 
or  otherwise  to  his  loss."  Way  v. 
Dunham,  166  Mass.  263,  44  N.  E. 
220.  See  also  Loekwood  v.  Crawford, 
18  Conn.  361 ;  Freemans  v.  Rollins,  13 
Me.  202 ;  Page  v.  Webster,  15  Me.  249, 
33  Am.  Dec.   608;   Bank  of  Utica  v. 
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liable  on  the  instrument  will  not  discharge  the  indorser,  if  there 
be  an  agreement  between  the  holder  and  such  person  that  the 
indorser  be  not  thereby  discharged.^  The  extension  of  time  given 
to  one  of  two  or  more  makers  does  not  discharge  the  others,  unless 
they  are  sureties  to  the  knowledge  of  the  holder.*  But  where  a 
joint  maker  signs  for  accommodation,  and  this  fact  is  known  to 
the  holder,  an  extension  granted  to  the  principal  maker  without 
the  consent  of  the  accommodation  maker  will  release  him  from 
liability.^ 

f.  Effect  of  extension  upon  accommodation  parties. —  It  has 
been  frequently  held  that  where  the  holder  of  a  bill  or  note  knew 
that  the  acceptor  or  maker  of  an  instrument  was  for  accommoda- 
tion of  the  drawer  or  indorser,  an  extension  of  time  given  to  the 
drawer  or  indorser,  to  the  prejudice  of  such  acceptor  or  maker, 


Ives,  17  Wend.  (N.  Y.)  501;  Taylor 
V.  Allen,  36  Barb.   (N.  Y.)   294. 

Validity  of  agreement;  considera- 
tion.—  The  indulgence  which  will  re- 
lease an  indorser  must  be  given  upon 
a  good  consideration,  for  a  limited  and 
definite  time,  within  which  the  cred- 
itor's right  of  action  is  suspended; 
and  the  payment  of  a  part  of  the  debt 
by  the  principal,  and  accepting  claims 
to  be  applied  when  collected  in  further 
payment  under  a  verbal  agreement  not 
to  sue,  constitute  no  such  legal  con- 
sideration for  the  promise  of  forbear- 
ance. Varnum  v.  Bellamy,  Fed.  Cas. 
No.  16,886,  4  McLean   (U.  S.),  87. 

Contract  to  give  time  must  be  en- 
forceable.— ^A  contract  by  the  holder  of 
a  note  to  give  time  to  the  maker  must 
be  a  valid  and  enforceable  contract  as 
against  the  holder  or  it  will  not 
operate  to  discharge  the  indorser. .  See 
the  following  cases: 

United  States. —  Ex  parte  Balch, 
Fed.  Cas.  No.  789,  2  Low.  440;  Cor- 
bett  V.  Woodward,  Fed.  Cas.  No.  3,223, 
5  Sawy.  403;  Cooper  v.  Gibbs,  Fed. 
Cas.  No.  3,194,  4  McLean,  396. 

Alabama. —  Branch  Bank  of  Hunts- 
ville  V.  Steele,  10  Ala.  915. 

Arkansas. —  Hazard  v.  White,  26 
Ark.  155. 

Oalifornia. —  Smith  v.  Pearson,  52 
Cal.  339. 

Georgia. —  Stallings  v.  Johnson,  27 
Ga.  564. 

Indiana. —  State  Bank  v.  Wymond, 
7  Blackf.  363. 


Maine. —  Williams  v.  Smith,  48  Me. 
135;  National  Bank  v.  Dow,  79  Me. 
275,  9  Atl.  730. 

Maryland. —  Ives  v.  Bosley,  35  Md. 
262;  Planters'  Bank  v.  Sellman,  2  Gill 
&  J.  230. 

Massachusetts. —  Wilson  v.  Powers, 
130  Mass.  127;  Jennings  v.  Chase,  10 
Allen,  526. 

New  Jersey. —  Nightingale  v.  Megin- 
nis,  34  N.  J.  L.  461. 

New  York. —  Van  Kensselaer  v. 
Kirkpatrick,  46  Barb.  194. 

In  the  case  of  McLemore  v.  Powell, 
12  Wheat.  (U.  S.)  554,  it  was  held: 
( 1 )  That  an  agreement  between  the 
creditor  and  principal  debtor  for  de- 
lay, or  otherwise  changing  the  nature 
of  the  contract  to  the  prejudice  of  the 
surety,  in  order  to  discharge  the  lat- 
ter, must  be  an  agreement  having  a 
sufficient  consideration,  and  binding  in 
law  upon  the  parties;  and  (2)  that  a 
mere  agreement  by  the  holder  of  a  bill 
with  the  drawer  for  delay,  without  any 
consideration  for  it,  and  without  any 
communication  with  or  assent  of  the 
indorser,  will  not  discharge  the  latter, 
after  he  has  been  fixed  in  his  respon- 
sibility by  the  refusal  of  the  drawee, 
and  due  notice  to  himself. 

3.  Hagey  v.  Hill,  75  Pa.  St.  108,  15 
Am.  Rep.  583;  Morse  v.  Huntington, 
40  Vt.  488. 

4.  Williams  v.  Scott,  83  Ind.  405. 
But  see  contra,  Thompson  v.  Bowne, 
39  N.  J.  L.  2. 

5.  Barron  v.  Cady,  40  Mich.  259. 
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will  discharge  such  parties.*  If  the  holder  have  no  knowledge  of 
the  fact  that  the  maker  or  acceptor  is  an  accommodation  party,  an 
■extension  given  to  the  indorser  or  drawer  will  not  discharge  the 
maker  or  acceptor ;  this  is  upon  the  principle  that  each  party  to  a 
negotiable  instrument  is  liable  in  accordance  with  the  clearly 
apparent  capacity  which  he  has  voluntarily  assumed  in  respect  to 
such  instrument.''  The  English  rule  has  been  opposed  to  the  dis- 
•charge  of  an  accommodation  maker  or  acceptor  by  an  indulgence 
to  an  indorser  or  drawer,  for  whose  benefit  the  bill  or  note  was 
accepted  or  made;  and  the  eases  are  nearly  all  to  the  effect  that 
such  a  maker  or  acceptor  is  to  be  regarded  and  treated  as  a  prin- 
■cipal  debtor.^  And  there  are  also  American  cases  which  have 
adopted  the  English  rule.*  The  statute  only  provides  for  the  dis- 
charge by  an  extension  of  time  of  a  person  secondarily  liable  on 
the  instrument.  By  the  terms  of  the  statute  a  person  is  primarily 
liable  who  by  the  terms  of  the  instrument  is  absolutely  required  to 
pay  the  same;  all  others  are  secondarily  liable.^*  An  accommo- 
•dation  maker  or  acceptor  is  absolutely  liable  on  the  instrument  to 
a  holder  for  value,  notwithstanding  such  holder,  at  the  time  of 
taking  the  instrument,  knew  him  to  be  only  an  accommodation 
party. *^  It  would  seem  to  follow  that  the  statute  has  disposed  of 
the  conflict  of  authority  upon  this  question  by  holding  the  accom- 
modation acceptor  or  maker  to  his  apparent  engagement  as  a  prin- 
eipal  debtor,  and  making  him  liable  notwithstanding  an  indulgence 
given  to  the  indorser  or  drawer  for  whose  benefit  he  became  a 
party  to  the  instrument. 

6.  Gordon  v.  Third  Nat.  Bank,  144  9.  Yates  v.  Donaldson,  5  Md.  389, 
tr.  S.  97,  12  Sup.  Ct.  657,  36  L.  Ed.  61  Am.  Dec.  283,  where  it  was  held 
360;  In  re  Go&dwin,  Fed.  Gas.  No.  that  the  maker  of  an  accommodation 
5,549,  5  Dill.  140;  American,  etc;,  note  is  liable  to  the  holder,  although 
Mtge.  &  Ins.  Co.  v.  Marquam,  62  Fed.  the  latter  knew  that  it  was  for  the 
960;  Hall  v.  Capital  Bank  of  Macon,  indorser's  accommodation;  and  that 
71  Ga.  715;  Mclnerney  v.  Lindsay,  97  giving  an  extension  of  time  to  the  in- 
Mieh.  238,  56  N.  W.  603.  ^^orser   did  not  discharge   the  maker. 

7.  Hoge  y    Lansing    35  N    Y.   136;  j      ^^^^          Kellogg,  20  111.  11; 
Grafton  Bank  v    Kent,  4  N.  H.  221,  ^   Anderson,  4  Dana  (Ky.) 
17  Am.  Dec.  414;   Canadian  Bank  v.  „_„     „         j   t.     i  •       /~i           \jn  i  L 
€oumbs,    47    Mich.    358;    Commercial  352;   Howard  Banking  Co    v.  Welch- 
Bank  v.  Cunningham,  24  Pick.  ( Mass. )  man,    6   Bosw.    (N.   Y.)    280;    Mont- 
270  gomery    County    Bank    v.    Walker,    9 

8.  Fentam    v.     Pocock,     5     Taunt.  Serg.  &  R.  (Pa.)  229. 

(Eng.)   192;  Bank  of  Ireland  v.  Beres-  10.  Neg.  Inst.  L.  (N.  Y.),  §  3. 

ford,  6  Dow.    (Eng.)    234;  Nichols  v.  11.  Neg.    Inst.  L.    (N.  Y.),   i    55. 

Norris,  3  B.  &  Ad.  (Eng.)  41;  Strong  See  §  55  (g) ,  ante. 
T.  Foster,  17  C.  B.  (Eng.)  201. 
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§  134.  Rights  of  parties  who  discharge  instruments. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Where  the  instrument  is  paid  by  a  party  secondarily 
"  liable  thereon,  it  is  not  discharged ;  but  the  party  so  paying  it  is 
"  remitted  to  his  former  rights  as  regards  all  prior  parties,  and  he 
"  may  strike  out  his  own  and  all  subsequent  indorsements,  and 
"  again  negotiate  the  instrument,  except : 

"  1.  Where  it  is  payable  to  the  order  of  a  third  person,  and  has 
"  been  paid  by  the  drawer ;  and 

"  2.  Where  it  was  made  or  accepted  for  accommodation,  and 
"  has  been  paid  by  the  party  accommodated."  ^^  A  somewhat  sim- 
ilar provision  is  contained  in  the  English  Bills  of  Exchange  Act  ;^* 
the  difference  in  the  two  provisions  is  one  of  language  and  form,, 
but  not  of  substance  or  effect. 

b.  Bights  against  maker  or  acceptor. — At  any  time  after  the 
maturity  of  a  note  an  indorser  may  pay  the  amount  thereof  to  the 
holder  and  recover  such  amount  in  a  suit  against  the  maker." 
And  where  an  indorser  has  been  compelled  to  pay  a  note  he  may 
recover  the  amount  of  the  maker. ^*  And  where  a  suit  is  brought 
prior  to  the  intervention  of  the  Statute  of  Limitation,  but  judg- 
ment is  recovered  and  payment  made  by  the  indorser  subsequent 
thereto,  the  amount  may  be  recovered  of  the  maker  in  a  suit  against 
him  by  the  indorser  although  at  the  time  such  suit  is  brought  the 
statute  has  intervened  and  the  holder  could  not  have  recovered  of 
the  maker ;  the  statute  begins  to  run  as  against  the  indorser  when 
the  payment  was  made  by  him  on  the  judgment.^®  But  the  in- 
dorser of  a  note  does  not  become  a  creditor  of  the  maker  of  the  note 
until  he  has  paid  the  amount  thereof  to  the  holder."     Where  a 

la.  Neg.   Inst.  L.    (N.  Y.),   §  202.  to  demand  payment  of  the  maker.    If 

For   the   same   section  in   statutes  of  the  indorsee  has  obtained  a  judgment 

other  States  see  Appendix.  against    the    indorser,    and    collected 

13.  English  Bills  of  Exchange  Act,  part  of  it,  that  will  not  entitle  the  in- 
§  59  ( 2  o,  6,  and  3 ) .  dorser  to  maintain  an  action  upon  the 

14.  Tuscaloosa  Cotton  Seed  Oil  Co.  note  against  the  maker.  Little  v.  In- 
V.  Perry,  85  Ala.  158,  4  South.  635;  galls,  13  N.  H.  44.  And  where  the 
Polsom  V.  Oarli,  5  Minn.  333,  80  Am.  maker  of  a  note  gave  to  his  indorsera 
Dec.  429.  a  mortgage  to  indemnify  them,  with  a 

15.  Morgan  v.  Reintzel,  7  Cranch  covenant  to  pay  the  notes  subsequent 
(U.  S.)  273,  3  L.  Ed.  340;  Godfrey  v.  to  their  maturity,  all  recovery  against 
Rice,  59  Me.  308;  Ainslee  v.  Wilson,  7  the  maker  on  account  of  the  notes 
Cow.  (N.  Y.)  532.  prior  to  that  period  is  precluded,  al- 

16.  Godfrey  v.  Rice,  59  Me.  308.  though  the  indorsers  are  compelled  to 

17.  Farmers'  Bank  v.  Gilpin,  1  pay  the  notes  earlier.  Duval  v. 
Harr.   (Del.)   561.  Farmers'  Bank,  9  Gill  &  J.   (Md.)   31. 

The  indorser  cannot  maintain  an  ac-  As  to  assignment  for  benefit  of  cred- 
tion  upon  a  note  against  the  maker,  itors  as  a  release  of  the  maker  from. 
BO  long  as  the  indorsee  has  the  right  a  suit  in  behalf  of  indorsers  see  Reed 
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suit  is  brought  jointly  against  a  maker  and  an  indorser,  and  after 
judgment  "was  recovered  against  them  both,  the  indorser  paid  it, 
he  is  entitled  to  the  benefit  of  the  judgment  against  the  maker. ^* 
Where  a  judgment  is  obtained  by  the  holder  against  the  maker, 
and  an  indorser  pays  the  amount  thereof,  he  has  the  same  right 
to  an  assignment  of  the  judgment  that  he  has  to  the  note  when  he 
pays  it.^®  An  indorser  who  has  been  sued  upon  his  indorsement, 
and  a  judgment  recovered  with  costs,  cannot  recover  the  amount 
of  the  costs  of  the  maker.*"  It  has  been  held  that  an  indorser  may 
recover  the  whole  amount  due  on  a  note  in  an  action  brought  in  his 
own  name  against  the  maker  although  a  part  thereof  has  been  paid 
by  a  prior  indorser  to  the  holder  of  the  note,  and  a  proportional 
part  of  the  amount  recovered  will  be  held  by  the  plaintiff  in  trust 
for  such  indorser.^ 

c.  Rights  as  against  prior  party. —  The  payment  or  discharge 
of  a  note  or  bill  by  an  indorser  does  not  release  a  prior  party  of 
his  liability,  but  an  action  may  be  maintained  against  him  by  the 

v.  Tarbell,  4  Mete.  (Mass.)  93.  If  the  himself  of  the  payment  \>y  the  in- 
indorser  and  maker  of  a  note  are  both  dorser  as  a  defense  in  the  suit  against 
insolvent,   the   holder  may   prove   the   him. 

note  for  the  full  amount  thereof  19.  State  Bank  v.  Wilson,  1  Dev. 
against  the  estate  of  each,  but  the  (N.  C.)  484;  Allin  v.  Williams,  97 
amounts  received  from  the  two  estates  Cal.  403,  32  Pac.  441 ;  Folsom  v. 
■will  not  in  any  event  be  permitted  to  Carli,  5  Minn.  333,  80  Am.  Dee.  429. 
exceed  in  the  aggregate  the  amount  20.  Peers  v.  Kirkham,  46  Mo.  146; 
of  the  note.  In  re  Meyer,  78  Wis.  615,  Penn  v.  Dugdale,  31  Mo.  580;  Wood- 
48  N.  W.  55,  23  Am.  St.  Eep.  435;  man  v.  Eastman,  10  N.  H.  359;  Steele 
Miller's  Estate,  82  Pa.  St.  113,  22  v.  Sawyer,  2  MeCord  (S.  C),  459; 
Am.  St.  Rep.  754;  Citizens'  Bank  v.  Overton  v.  Hardin,  6  Coldw.  (Tenn.) 
Kendriek,  etc.,  Co.,  92  Tenn.  437,  21   375. 

S.  W.  1070,  36  Am.  St.  Rep.  96.  In  21.  Recovery  of  whole  amount 
the  last  ease  it  was  also  held  that  an  where  part  is  paid  by  receiver. — 
indorser  for  an  insolvent  debtor  is.  Ward  v.  Tyler,  52  Pa.  St.  393. 
before  the  payment  of  the  debt,  en-  In  the  case  of  Madison  Square  Bank 
titled  to  prove  his  claim  as  such  in-  v.  Pierce,  137  N.  Y.  444,  33  N.  E. 
dorser  against  the  estate  of  the  in-  557,  20  L.  R.  A.  335,  it  was  held  that 
solvent.  an    indorsee    of    a    promissory    note 

18.  Payment  of  judgment  by  in-  given  and  transferred  for  value  may 
dorser. — ^Davis  v.  Perrine,  4  Edw.  Ch.  recover  the  whole  amount  from  the 
(N.  Y.)  62.  In  the  ease  of  Mechanics'  maker,  although  a  portion  of  such 
Bank  v.  Hasard,  13  Johns.  (N.  Y.)  amount  has  been  paid  by  the  receiver 
353,  where  suits  are  brought  against  in  insolvency  of  the  indorser,  and  hold 
the  maker  and  indorser  of  a  promis-  the  judgment  pro  tanto  as  trustee  for 
sory  note,  and  the  indorser  pays  the  the  indorser,^  since  upon  the  merger 
amount,  and  it  is  agreed  between  the  of  the  note  in  the  judgment,  the  in- 
holder  and  indorser  that  the  suit  dorser  can  only  proceed  through  the 
against  the  maker  shall  be  prosecuted  judgment  or  against  its  proceeds,  and 
for  the  benefit  of  the  indorser,  it  sueh  judgment  and  payment  there- 
■was  held  that  the  maker  cannot  avail  under  will  discharge  the  note  utterly. 
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indorser  for  the  amount  paid  by  him.^  And  the  payment  by  an 
indorser,  of  a  judgment  rendered  on  a  bill  against  a  prior  indorser, 
■does  not  extinguish  the  bill  as  between  him  and  such  prior  in- 
dorser, but  gives  him  a  right  of  action  thereon  against  such  prior 
indorser  and  all  other  prior  parties.^  The  general  rule  is  that 
payment  of  a  bill  or  note  by  an  indorser  is  a  satisfaction  of  it 
only  in  respect  to  subsequent  indorsers ;  for  a  bill  is  not  discharged, 
and  finally  extinguished,  mitil  paid  by  or  in  behalf  of  the  ac- 
ceptor ;  nor  a  note  until  paid  by  or  in  behalf  of  the  maker.^  The 
rights  and  liabilities  of  accommodation  indorsers  inter  se  are  the 
same  as  those  of  ordinary  indorsers.^  We  have  considered  in 
another  place  the  rights  and  liabilities  of  successive  accommoda- 
tion indorsers  f^  the  rule  is  that  unless  there  be  an  agreement  to 
the  contrary,  successive  indorsers  for  the  accommodation  of  a 
third  person  are  liable  in  the  same  order  as  indorsers  for  value, 
though  each  of  them  knew  that  the  indorsement  was  for  accom- 
modation.^^ And  where  a  subsequent  accommodation  indorser 
pays  the  note  he  may  recover  the  whole  amount  paid  of  a  prior 
accommodation  indorser.^ 

22.  The  payment  of  a  bill  by  an  West  Virginia. —  Nichols  v.  Porter, 
indorser  to  his  indorsee  does  not  ex-  2  W.  Va.  13,  94  Am.  Dec.  500;  Cona- 
tinguish  the  bill,  as  between  the  in-  way  v.  Odbert,  2  W.  Va.  25. 
dorser  who  makes  the  payment,  and  23.  Gotten  v.  Bradley,  38  Ala.  506. 
the  parties  who  stand  before  him  24.  Edwards  on  Bills  and  Notes, 
in   the   order   of   liability.      Story   on  p.   535. 

Bills,  §  422.  And  see  the  following  25.  Crutcher  v.  Bank  of  Kentucky, 
cases:  4  Litt.  (Ky.)  436;  Keeler  v.  Bartine, 

United   States. —  McDonald    v.    Me-   12  Wend.   (N.  Y.)   110. 
■Gruder,    3   Pet.   470,   7   L.   Ed.    744 ;       Where  several  persons  have  indorsed 
Camden  v.  Doremus,  3  How.  515,  11   a  bill,  separately  and  necessarily,  for 
L.  Ed.  705.  the  accommodation  of  the  drawee,  they 

Alabama. —  Gotten  v.  Bradley,  38  are  not  bonnd  to  pay  in  equal  propor- 
Ala.  508;  Boyd  v.  Taliaferro,  13  Ala.  tions  as  cosureties,  unless  there  is  a 
424.  special  agreement  to  that  efifect;  and 

California. —  Goye  v.  Palmer,  16  where  one  of  them  pays  the  bills  he  has 
Cal.  158.  a  right  to  assign  the  bill  as  collateral 

Colorado. —  Watson  v.  Hahn,  1  Colo,  security  for  a  pre-existing  debt,  or 
494.  otherwise  negotiate,  and  the  assignee 

Massachusetts. —  Martin  v.  Inger-  or  transferee  may  sue  the  payee  who 
soil,  8  Pick.  1.  was    also   an    indorser.     McCarty   v. 

New     Hampshire. —  Eushworth     v.  Roots,   21   How.    (U.   S.)    432,   16  L. 
Moore,    36    N.    H.    188;    Johnson    v.   Ed.  162. 
Crane,  16  N.  H.  68.  26.  See  §  89,  (c),  ante. 

New  York. — Wyekoff  v.  De  Graff,  98  27.  Moore  v.  Gushing,  162  Mass. 
N.  Y.  134;  Sanders  v.  Gillespie,  59  594,  39  N.  E.  177,  44  Am.  St.  Rep. 
N.  Y.  250.    Per  Lee  v.  Onderdonk,  19    393. 

Barb.  562 ;  Butler  v.  Wright,  20  Johns.  28.  Kirscher  v.  Conklin,  40  ConH. 
367.  77;  Rowland  v.  Smith.  49  Conn.  404; 

Tennessee. —  Turpin  v.  Williams,  1  McGurk  v.  Huggett,  56  Mich.  187,  22 
Sneed,  397;  Tucker  v.  Pruett,  4  Yerg.  N.  W.  308;  Kelly  v.  Burroughs,  102 
553.  N.  Y.  93,  6  N.  E.  109. 
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d.  Bight  to  negotiate. —  If  an  indorser  takes  up  a  dishonored 
note  or  bill,  he  is  at  liberty  to  put  it  again  in  circulation.^  This 
is  in  view  of  the  rule  that  a  bill  or  note  does  not  lose  its  negotiable 
character  by  being  dishonored,  and  the  indorsement,  although 
made  after  dishonor,  follows  the  nature  of  the  original  contract, 
and  is  negotiable  unless  it  contains  express  words  of  restriction.^" 
The  liegotiable  Instruments  Law  provides  that:  "An  instru- 
^'  ment  negotiable  in  its  origin  continues  to  be  negotiable  until  it 
^'has  been  restrictively  indorsed  or  discharged  by  payment  or 
*'  otherwise."  ^^  Upon  the  payment  or  discharge  of  the  instru- 
ment by  a  party  secondarily  liable,  he  is  entitled  to  its  possession, 
and  he  may  then  treat  it  as  any  other  instrument  received  by  him 
in  the  due  course  of  commercial  transactions.^^  The  only  excep- 
tions to  this  rule  are  those  stated  in  the  statute.  Where  an  accom- 
modation note  is  paid  at  its  maturity  by  the  real  debtor,  although 
he  is  not  a  party  to  it,  it  cannot  be  thereafter  transferred  by  him 
so  as  to  give  it  validity  against  the  accommodation  maker  and 
indorser.^^ 

29.  Edwards  on  Bills  and  Notes,  upon  its  face  the  stamp  of  dishonor, 
p.  535.  (2)    That   payment   of   a    dishonored 

30.  Leavitt  v.  Putnam,  3  N.  Y.  494.   note   by  an   indorser   does  not  extin- 

31.  Neg.  Inst.  L.  (N.  Y.),  §  77.  guish  its  negotiability,  though  it  dis- 
For  same  section  in  statutes  of  other  charges  the  liability  of  subsequent  in- 
states see  Appendix.  See  also  §  67,  dorsers,  whose  liability  will  not  be 
ante,  p.  343.  revived   by   his    putting   the    note   in 

32.  Rule  as  to  transfer  of  overdue  circulation." 

paper. —  The  following  rules  are  stated  33.  Cottrell  v.  Watkins,  89  Va.  801, 
in  the  case  of  Cottrell  v.  Watkins,  89  17  S.  E.  328,  19  L.  R.  A.  754. 
Va.  801,  17  S.  E.  328,  19  L.  K.  A.  In  the  case  of  Chester  v.  Dorr,  41 
754,  as  bearing  upon  the  rights  of  an  N.  Y.  279,  it  was  held  that  an  accom- 
indorser  who  has  paid  the  instrument:  modation  indorser,  without  considera- 
"  ( 1 )  A  negotiable  note  may  be  trans-  tion,  of  a  promissory  note  is  not  liable 
ferred  at  any  time  while  it  remains  to  a  transferee  of  the  note  after  ma- 
a  good  subsisting,  unpaid  note,  turity  from  the  person  for  whose  ae- 
whether  before  or  after  maturity,  and  commodation  it  was  indorsed,  although 
in  the  latter  case  even  though  it  be  such  transferee  paid  a  full  considera- 
protested  for   nonpayment,   and   bear  tion. 
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Alteration  and  Forgery. 


§  125.  Effect  of  Alteration. 

a.  Statutory  provision. 

b.  Eflfect  of  alteration. 

c.  Authority  and  consent  of  parties. 

d.  Presumptions  as  to  alterations. 

§  ia6.  What  Constitutes  a  Material  Alteration. 

a.  Statutory  provision. 

b.  In  general. 

c.  Date,  time,  and  place  of  payment. 

d.  Amount;  medium  of  payment;  addition  of  interest  clause. 

e.  Change  in  number  or  relation  of  parties. 

f.  Alterations  affecting  negotiability. 

§  137.  Statutory  Provisions  as  to  Forged  Signature. 

g  ia8.  Forged  Instrument  or  Indorsement  Thereon. 

a.  In  general. 

b.  Making  or  alteration  of  instrument. 

c.  Forged  indorsement. 

§  129.  When  Party  is  Precluded  from  Setting  up  Forgery. 

a.  !Ejstoppel. 

b.  Ratification. 

§  130.  Forgery  as  a  Defense. 

§  131.  Recovery  of  Money  Paid  on  Forged  Instrument. 

a.  In  general. 

b.  Forged  signature  of  drawer. 

c.  Forged  indorsement. 

§  125.  Effect  of  alteration. 

a.  Statutory  provision. —  The  Negotiable  Instnimenta  Law  pro- 
vides that :  "  Where  a  negotiable  instriament  is  materially  altered 
"  without  the  assent  of  all  parties  liable  thereon,  it  is  avoided, 
"  except  as  against  a  party  who  has  himself  made,  authorized  or 
"  assented  to  the  alteration  and  subsequent  indorsers.     But  when 
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"  an  instrument  has  been  materially  altered  and  is  in  the  hands 
"  of  a  holder  in  due  course,  not  a  party  to  the  alteration,  he  may 
"  enforce  payment  thereof  according  to  its  original  tenor."  ^  This 
provision  is  in  effect  the  same  as  a  provision  of  the  English  Bills 
of  Exchange  Act.^^ 

b.  Effect  of  alteration, —  If  an  alteration  of  an  instrument 
is  made  prior  to  its  delivery,  it  will  not  void  the  instrument.^ 
The  alteration  of  a  negotiable  instrument  after  its  execution  will 
not  invalidate  it  if  made  without  a  fraudulent  intent. ^^  But 
there  are  authorities  to  the  effect  that  a  material  alteration  of  an 
instrument  made  by  one  of  the  parties  thereto  without  the  consent 
of  another  will  avoid  the  instrument,  although  such  party  had 
no  actual  fraudulent  design.^*      If  the  alteration  be  made  by  a 

34.  Neg.  Inst.  L.  (N.  Y.),  §  205.  without  the  procurement  or  knowledge 
For  same  section  in  statutes  of  other  of  either  party,  and  the  note  is  ac- 
Sbates  see  Appendix.  Section  con-  eepted  by  the  payee,  without  any 
strued,  Hoffman  v.  Planters'  Nat.  knowledge  that  it  has  been  attested. 
Bank,  99  Va.  480,  39  S.  E.  134;  and  without  relying  upon  the  attesta- 
Schwartz  v.  Wilmer,  90  Md.  136,  44  tion  as  a  part  of  the  contract,  the 
Ail.  1059.  attestation  is  not  such  a  material  al- 

35.  English  Bills  of  Exchange  Act,  teration  as  will  make  the  note  void, 
§  64  ( 1 ) .  but  may  be  stricken  out. 

36.  Webb  v.  Mullins,  78  Ala.  Ill;  38.  Intent  not  material. —  In  the 
Cady  V.  Bond,  19  Me.  461,  36  Am.  Dee.  ease  of  Draper  v.  Wood,  112  Mass. 
767;  Ward  v.  Allen,  2  Mete.  (Mass.)  315,  the  word  "we"  was  inserted  for 
53,  35  Am.  Dec.  387 ;  Williams  v.  "  I "  in  the  body  of  the  note  and  the 
Starr,  5  Wis.  531.  It  has  been  held  words  "  at  twelve  per  cent."  were 
that  until  acceptance  or  negotiation,  added.  The  court  held  that  this  con- 
a  bill  drawn  for  a  debt  due  from  the  stitutes  a  material  alteration  of  the 
drawee  to  the  drawer,  and  while  in  instrument,  and  if  done  without  the 
the  hands  of  the  drawee  and  before  knowledge  of  one  of  the  promisors  it 
acceptance,  does  not  become  a  valid  was  void  as  against  him,  although  the 
security.  Ratcliff  v.  Planters'  Bank,  payee  had  no  knowledge  of  the  altera- 
2  Sneed  (Tenn.),  424.  But  if  a  bill  tion,  and  it  was  made  without  fraudu- 
prior  to  its  acceptance  is  altered  by  lent  intent.  In  •  the  case  of  Booth  v. 
the  payee  and  accepted  as  altered,  the  Powers,  56  N.  Y.  22,  it  was  held  that 
acceptor  himself  may  be  held,  but  the  to  void  a  note  altered  in  a  material 
instrument  will  be  void  as  to  the  particular  without  authority  after 
drawer  and  those  who  indorsed  prior  execution,  it  is  not  necessary  to  show 
to  acceptance.  Walton  v.  Hastings,  4  fraudulent  intent,  and  the  court  said: 
Campb.    ( Eng. )    223.  "  If  a  note  be  altered  in  a  material 

37.  Fraudulent  intent. —  Montgom-  particular,  without  authority,  after 
ery  E.  E.  Co.  v.  Hurst,  9  Ala.  execution  that  voids  the  note.  It  is 
513;  Croswell  v.  Labree,  81  Me.  not  of'  moment  whether  it  was  done 
44,  16  Atl.  331,  10  Am.  St.  Rep.  238;  with  fraudulent  intent  save  as  the 
Gordon  v.  Robertson,  48  Wis.  493,  4  existence  of  such  intention  affects  the 
N.  W.  579.  In  the  case  of  Church  right  to  resort  to  the  original  in- 
V.  Fole,  142  Mass.  12,  6  N.  E.  764,  debtedness;  and  then  the  fact  of  the 
which  arose  under  a  statute  provid-  unauthorized  material  alteration  is  a 
ing  that  an  actinn  might  be  brought  matter  for  the  consideration  of  the 
npon  an  attested  note  within  twenty  jury  in  determining  the  question  of 
years  after  the  cause  of  action  ac-  fraudulent  intention."  '  See  also  Fay  v. 
crues,  it  was  held  that  if  a  promis-  Smith,  1  Allen  (Mass.),  477,  79  Am. 
gory  note  is  attested,  before  delivery,  Dee.  752. 
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stranger  to  the  instrument,  the  rights  of  the  parties  are  not 
affected.*^ 

c.  Authority  and  consent  of  parties. — A  duly  authorized  agent 
of  one  of  the  parties  to  an  instrument  may  consent  to  its  altera- 
tion. If  an  agent  makes  an  alteration  without  the  knowledge  or 
consent  of  his  principal  and  not  within  the  scope  of  his  authority, 
his  act  is  that  of  a  stranger,  and  will  not  render  the  note  void.** 
If  one  of  two  or  more  joint  makers  consent  to  a  material  altera- 
tion of  the  note,  it  will  not  be  binding  upon  the  other  joint 
makers.*^  If  a  note  is  signed  by  the  members  of  a  firm,  in  their 
individual  names  and  not  as  a  firm,  one  of  the  makers  cannot  bind 
the  others  to  a  material  change  without  their  consent.*^  But  a 
member  of  a  firm  while  acting  in  behalf  of  the  firm  may  bind  the 
other  members  by  his  consent  to  a  material  alteration.**  It  is  a 
general  rule  that  the  alteration  of  a  negotiable  instrument  made 
with  the  consent  of  a  party  liable  thereon  will  not  avoid  the  instru- 
ment as  to  him.**  The  consent  to  an  alteration  may  be  given 
after  as  well  as  before  it  was  made.*®  Where  a  person  after  full 
knowledge  of  an  alteration  unconditionally  promises  to  pay,  it  is 

39.  Alteration  by  stranger. —  Anal-  N.  W.  583,  13  L.  R.  A.  313;  Port 
teratioH  in  a  written  instrument  made  Huron  Engine  &  Thre^er  Co.  v.  Sher- 
by  one  not  a  party  thereto,  without  man,  14  S.  Dak.  461,  85  N.  W.  1008. 
the  knowledge  or  assent  of  the  party,  41.  Flanigan  v.  Phelps,  42  Minn, 
and  in  a  matter  not  material,  does  186,  43  N.  W.  1113;  Goodman  v.  East- 
not  invalidate  the  instrument;  the  man,  41  N.  H.  455;  McVey  v.  Ely,  5 
alteration  is  of  no  effect  and  the  orig-  Lea  (Tenn.),  428. 

inal   validity    of    the    instrument   re-  43.  Horn  V;  Newton  City  Bank,  32 

mains.     Gleason  v.  Hamilton,  138  N.  Kan.  518,  4  Pae.  1022. 

Y.  353,  34  N.  B.  283,  21  L.  R.  A.  210.  43.  Taylor     v.     Taylor,      12     Lea 

In  2  Cyc.   151,  it  is  said:  "Erasures,  (TenH.),  714;  Howell  v.  Adams,  68  N. 

interlineations,  and  changes,  however  Y.  314. 

material,   made   in   and   upon   an   in-  44.  Grimstead   v.    Briggs,    4   Iowa, 

strument  by  a  stranger  to  it,  are  in  559;  Humphreys  v.  Guillow,  13  N.  H. 

legal     contemplation     wholly     imma-  385,    38   Am.    Dee.    499;    Vidvard    v. 

terial  and   ineffective  to  give  to   the  Cushman,  35  Hun  (N.  Y.),  18;  Wooley 

instrument     any     other     or     different  v.  Constant,  4  Johns.    CS.  Y.)    54,  4 

meaning  or  operation  than  that  which  Am.  Dee.  246.     In  the  case  of  Stod- 

attaehed  to  it  before  such  interlinea-  dard  v.  Penniman,   113  Mass.   386,  it 

tioB."  was  held  that  an  alteratioi.  of  a  Bote, 

A  change  of  an  indorsement  by  a  made    with    the    assent    of    a    party 

thief  will   not   affect  the   instrument,  thereto,  with  a  view  to  its  immediate 

or   the  rights  of  the   owner  thereon,  discount,   but  upon   an   agreement  ta 

Colson  V.  Arnot,  57  N.  Y.  253,  15  Am.  obtain  the  consent  of  another  party  to 

Rep.    496;    Densmore   v.    Duncali,   57  it,    then   abseiit,   does    not,    although 

N.  Y.  573.     See  also  Eckert  v.  Louis,  such  consent  was  not  obtained,  render 

84   Ind.    99 ;    Blakey   v.    Johnson,    13  the  note  so  negotiated  invalid. 

Bush   (Ky.),  197,  26  Am.  Rep.  254.  45.  Pelton    v.    Preseott,    12    Iowa, 

40.  Hunt  V.  Gray,  35  N.  J.  L.  227,  567 ;  Bell  v.  Mahin,  69  Iowa,  408,  29 
10  Am.  Rep.  232;  White  Sewing  Ma-  N.  W.  331;  Conable  v.  Smith,  61  Hun 
chine  Co.  v.  Dakin,  86  Mich.  581,  49  (N.  Y.),  185,  15  N.  Y.  Supp.  924. 


§  125.  Peesumptions  as  to  Alteeations.  559 

a  sufficient  ratification;*®  if  a  party  subsequent  to  the  alteration 
and  with  knowledge  thereof  makes  a  payment  upon  an  instrument, 
either  of  the  principal  or  interest,  he  will  be  held  to  have  ratified 
the  alteration;*^  and  if  the  party  liable  on  an  instrument,  with 
knowledge  of  the  alteration,  applies  for  and  receives  an  extension 
of  the  time  of  payment,  he  will  be  deemed  to  have  ratified  it.** 

d.  Presumptions  as  to  alterations. —  If  upon  its  face  the  instru- 
ment appears  to  be  valid,  it  is  incumbent  upon  the  party  alleging 
a  material  alteration  to  establish  it.*®  But  where  an  alteration  is 
apparent  upon  the  face  of  an  instrument,  the  party  claiming  under 
it  is  bound  to  show  that  the  alteration  was  made  under  such  cir- 
cumstances that  it  does  not  affect  his  right  to  recover.  Or,  in 
other  words,  when  the  circumstances  are  such,  as  shown  by  the 
proof,  that  it  is  evident  that  an  alteration  has  been  made  in  an 
instrument,  the  burden  of  proof  is  shifted  and  the  party  producing 
the  instrument  must  explain  the  alteration.^'*  And  where  an  alter- 
ation is  shown,  the  plaintiff  will  be  required  to  prove  that  it  was 
made  with  the  consent  of  the  defendant.®^     If  the  appearance  of 

46.  Emerson  v.  Opps,  9  Ind.  App.  Averman  v.  Eobb,  52  Miss.  653,  24  Am. 
581,  34  N.  E.  840;  Goodspeed  v.  Cut-  Eep.  682;  Simpson  v.  Davis,  119 
ler,  7S  111.  534.  Mass.  269;  Town  of  Solon  v.  Williams- 

47.  Jacobs  v.  Gilreath,  45  S.  C.  46,  burgh  Sav.  Bank,  114  N.  Y.  122,  21  N. 
22  S.  E.  757;  Evans  v.  Foreman,  60  E.  168;  Gowdey  v.  Bobbins,  3  App. 
Mo.  449;  Johnson  v.  Johnson,  66  Mich.  Div.  (N.  Y.)  353,  38  N.  Y.  Supp.  280; 
525,  32  N.  W.  413;  Prouty  v.  Wilson,  Hill  v.  Gooley,  46  Pa.  St.  259;  Gettys- 
123  Mass.  297.  burg  Nat.  Bank  v.  Ohisholm,  169  Pa. 

48.  Bell   V.   Mahin,   69   Iowa,    408,  St.  564,  32  Atl.  730. 

29  N.  W.  331.  In  the  ease  of  Citizens'  Nat.  Bank 

49.  Burden  of  proof  on  party  alleg-  v.  Williams,  174  Pa.  St.  66,  34  Atl. 
ing  alteration. —  Montgomery  v.  Cross-  303,  it  was  said :  "  One  who  takes  a. 
thwait,  90  Ala.  553,  8  South.  498,  24  promissory  note  with  a  material  al- 
Am.  St.  Eep.  832;  Conable  v.  Keeney,  teration  on  its  face  takes  it  with 
61  Hun  (N.  Y.),  624,  16  N.  Y.  Supp.  notice  that  it  has  been  tampered  with, 
719;  Odell  v.  Gallup,  62  Iowa,  253,  17  and  he  is  chargeable  with  all  the  con- 
N.  W.  502;  Shroeder  v.  Webster,  88  sequences  of  such  knowledge,  and  he 
Iowa,  627,  55  N.  W.  569;  Franklin  v.  cannot  recover  upon  it  unless  the  al- 
Baker,  48  Ohio  St.  296,  27  N.  E.  550,  teration  is  affirmatively  shown  by  him 
29  Am.  St.  Rep.  547.  to  have  been  innocently  made,  with- 
in   the    case    of    Smith    v.    United  out    prejudice    to    the   rights    of    the 

States,   2   Wall.    (TJ.   S.)    219,   17   L.  party  sought  to  be  charged  with  lia- 

Ed.  788,  the  court  said:     "The  gen-  bility." 

eral  rule  is,  that  where  any  suspicion  50.  Shroeder  v.  Webster,  88  Iowa, 

is  raised  as  to  the  genuineness  of  an  627,  55  N.  W.  569.     In  this  case  it 

altered  instrument,  whether  it  be  ap-  was  shown  by  evidence  that  the  word 

parent    upon    the    instrument,    or    is  "  drawer "  was  substituted  for  the  word 

made  so  by  extraneous  evidence,  the  "  order "  and  it  was  held  that  it  was 

party   producing  the   instrument  and  for  the  plaintiff  to  show  that  the  al- 

claiming  under  it  is  bound  to  remove  teration   was   made  with  the   defend- 

the   suspicion   by   accounting   for   the  ant's  knowledge.     See  also  Winter  v. 

alteration."       See     also     Wisdom     v.  Pool,  100  Ala.  503,  14  South.  411. 

Eeeves,  110  Ala.  418,   18  South.   13;  51.  Mundy  v.  Stephens,  61  Fed.  77> 


560  Alteeatioh"  and  Foegeey.  §  126. 

an  instrument  is  such  as  to  produce  a  suspicion  as  to  its  validity, 
it  seems  to  be  the  rule  that  the  entire  question  as  to  whether  mate- 
rial alterations  have  been  made  therein,  is  a  question  of  fact  for 
the  jury,  and  the  party  producing  the  instrument  has  the  burden 
of  explaining  the  suspicious  appearance.^^  And  where  an  instru- 
ment appears  on  its  face  to  have  been  materially  altered,  and  it  is 
alleged  that  the  alteration  was  made  prior  to  the  execution  or 
delivery  of  the  instrument,  the  party  who  produced  the  instru- 
ment must  prove  that  fact.'^  This  rule,  however,  is  not  univer- 
sally adopted ;  in  many  jurisdictions  it  is  held  that  the  presump- 
tion is  that  a  material  alteration  was  made  subsequent  to  the  execu- 
tion of  the  instrument." 

§  136.  What  constitutes  a  material  alteration. 

a.  Statutory  'provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :    "Any  alteration  which  changes : 
"1.  The  date; 

9  C.  C.  A.  366;  Glover  v.  Gentry,  104  fore,  the  burden  is  upon  the  holder  to 
Ala.  222,  16  South.  38;  Capital  Bank  explain  it  and  show  that  it  was  made 
V.  Armstrong,  62  Mo.  59;  Dewees  v.  under  circumstances  that  would  not 
Bluntzer,  70  Tex.  406,  7  S.  W.  820.       invalidate  the  instrument.     Wilson  v. 

52.  2  Cyc.  243,  citing  among  other  Hayes,  40  Minn.  531,  42  N.  W.  467, 
cases  the  following:  Hayden  v.  Good-  12  Am.  St.  Rep.  754,  4  L.  R.  A.  196. 
now,  39  Conn.  164;  Harris  v.  Jackson-  The  court  in  this  case  goes  on  to  say: 
ville  Bank,  22  Fla.  501,  1  South.  140,  "Unless  the  alteration  was  of  such  a 
1  Am.  St.  Rep.  201;  Case  Threshing  suspicious  character  as  to  furnish  in- 
Machine  Co.  V.  Peterson,  51  Kan.  713,  trinsio  evidence  to  the  contrary,  we 
33  Pac.  470;  Acker  v.  Ledyard,  8  think  the  natural  inference  would  he 
Barb.  (N.  Y.)  514.  that  it  was  a  legitimate  part  of  the 

03.  Chism  v.  Toomer,  27  Ark.  108 ;  instrument,  and  was  made  at  or  before 
Dodge  v.  Haskell,  69  Me.  429;  Heff-  its  execution.  We  are,  therefore,  of 
ner  v.  Werick,  32  Pa.  St.  423;  Ken-  opinion  that  the  correct  rule  is  that 
nedy  v.  Moore,  17  S.  C.  464.  the  burden  is  upon  the  maker  to  show 

54.  The  question  of  presumption  that  the  alteration  was  made  after 
and  burden  of  proof,  wliere  interlrnea-  delivery,  or,  to  state  the  proposition 
tions  or  erasures  appear  on  the  face  with  more  precision,  the  proof  of  omis- 
of  an  instrument,  is  one  upon  which  sion  of  a  signature  of  a  party  to  an 
there  is  a  multitude  of  authorities  instrument  is  prima  fade  evidence 
and  much  conflict  of  opinion.  Any  that  the  instrument  written  over  it  is 
attempt  to  cite  or  consider  the  in-  his  act,  and  this  prima  fade  evidence 
numerable  cases  on  this  question  will  stand  as  binding  proof,  unless  the 
would  be  both  impracticable  and  use-  maker  can  rebut  it  by  showing  by  evi- 
less.  The  rule  adopted  by  some  au-  dence  that  the  alteration  was  made 
thorities  is  that  the  presumption,  in  after  delivery  and  that  the  question 
the  absence  of  evidence  to  the  con-  when,  by  whom,  and  with  what  intent 
trary,  is  that  the  alteration  was  made  the  alteration  was  made  is  one  of  fact 
before  execution,  and,  therefore,  that  to  be  submitted  to  the  jury  upon  the 
no  exception  is  required  in  the  first  whole  evidence,  intrinsic  and  extrin- 
instance;  while  others  hold,  in  ac-  sic."  See  also  Farmers'  Loan  &  Trust 
cordance  with  the  instruction  of  the  Co.  v.  Olson,  92  Iowa,  770,  61  N.  W. 
trial  court  in  this  case,  that  the  pre-  199;  Hagan  v.  Merchants  &  Bankers' 
sumption  of  law  is  that  the  alteration  Ins.  Co.,  81  Iowa,  321,  46  N.  W.  1114, 
was  made  after  delivery,  and,  there-   25  Am.  St.  Rep.  493. 
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"  2.  The  sum  payable,  either  for  principal  or  interest; 

"  3.  The  time  or  place  of  payment ; 

"  4.  The  number  or  the  relations  of  the  parties ; 

"  5.  The  medium  or  currency  in  which  payment  is  to  be  made. 

"  Or  which  adds  a  place  of  payment  where  no  place  of  payment 
*"  is  specified,  or  any  other  change  or  addition  which  alters  the 
"effect  of  the  instrument  in  any  respect,  is  a  material  altera- 
"  tion."  ^  A  somewhat  similar  provision  is  also  contained  in  the 
English  Bills  of  Exchange  Act.^ 

b.  Ill  general. —  It  is  not  every  alteration  of  an  instrument 
which  will  invalidate  it.  As  has  been  stated,  "Any  change  in 
words  or  form  merely,  even  if  made  by  an  interested  party,  which 
leaves  the  legal  effect  and  identity  of  the  instrument  unimpaired, 
and  which  in  no  manner  affects  the  rights,  duties,  or  obligations 
of  tlje  parties,  and  leaves  the  sense  and  meaning  of  the  instrument 
as  it  originally  stood,  is  not  material  and  will  not  destroy  the 
instrument  or  discharge  the  parties  from  liability  thereon."  ^^  The 
effect  of  an  alteration  in  a  negotiable  instrument  depends  upon  its 
nature,  the  person  by  whom,  and  the  intention  with  which,  it  was 
made.  If  none  of  the  rights  or  interests,  duties,  or  obligations 
of  either  of  the  parties  are  in  any  manner  changed,  an  alteration 
may  be  considered  as  immaterial.^* 

55.  Neg.  Inst.  L.  (N.  Y.),  §  206.  that  this  alteration,  though  made  with 
For  same  section  in  statutes  of  other  the  makers'  knowledge,  did  not  iuvali- 
States  see  Appendix.  Section  con-  date  the  note,  since  it  did  not  change 
strued  and  applied.  Hoffman  v.  their  liability.  In  the  case  of  Iowa 
Planters'  Nat.  Bank,  99  Va.  480,  39  Valley  State  Bank  v.  Sigstad,  90  Iowa, 
S.  E.  134.  491,   65  N.   W.   407,   the  words  were 

56.  English  Bills  of  Exchange  Act,  written  upon  the  back  of  a  note  above 
I  64  ( 2 ) .  the  defendant's  signature  and  without 

57.  2  Cyc.  190,  and  eases  cited.  his  knowledge.    The  defendant  was  an 

58.  Alteration  not  material  unless  indorser  on  the  note.  It  was  held  that 
rights  are  afiected. —  Vogle  v.  Rip-  since  the  legal  effect  of  the  instru- 
per,  34  111.  106.  In  the  case  of  ment  was  to  make  the  defendant 
Eeilly  v.  First  Nat.  Bank,  148  111.  liable  in  case  the  makers  failed  to 
349,  35  N.  E.  1120,  it  appeared  pay  at  maturity  the  addition  of  the 
that  the  purchasers  of  goods  gave  words  "payment  guaranteed,"  could 
the  seller  in  payment  therefor  their  not  affect  his  liability  and  were,  there- 
note  payable  at  »  bank.  In  order  fore,  immaterial.  And  where,  when 
to  have  it  discounted  by  the  bank,  a  note  was  delivered,  the  rate  of  in- 
the  seller  signed  his  name  below  the  terest  was  not  specified  in  the  blank 
makers',  intending  thereby  to  indorse  space  therefor,  it  was  held  that  the 
the  note.  Afterward  he  induced  the  insertion  of  the  figure  "  6 "  in  the 
cashier  to  change  the  note  so  as  to  blank  space  was  not  a  real  alteration, 
make  it  payable  to  his  order,  and  he  since  without  the  insertion  of  such 
immediately  indorsed  and  guaranteed  figure  the  note  would  have  borne  the 
it  to  the  bank,  erasing  his  signature  same  rate  of  interest.  James  v.  Dal- 
on  the  face  of  the  note.    It  was  held  bey,  107  Iowa,  463,  78  N.  W.  51. 
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c.  Date,  time,  and  place  of  payment. —  The  date  of  an  instru- 
ment is  a  material  part  thereof,  and  it  cannot  be  changed  without 
materially  affecting  the  rights  of  the  parties  to  the  instrument.^* 
Any  change  in  the  date  of  an  instrument,  whereby  the  timer  of  pay- 
ment is  accelerated,  is  a  material  alteration,  and  when  made  with- 
out the  consent  of  the  maker,  destroys  its  validity.®"  The  time 
of  payment  specified  in  a  negotiable  instrument  is  also  a  material 
part  thereof,  and  any  alteration  therein  without  the  consent  of  the' 
parties  will  avoid  the  instrument.*^  And  where  a  change  in  th& 
place  of  payment  of  a  bill  or  note  is  made  without  the  consent  of 
all  the  parties,  it  constitutes  a  material  alteration  and  will  avoid 
the  instrument.*^  It  has  been  held  in  New  York  that  the  validity 
of  a  note  is  not  affected  by  inserting  therein  the  name  of  a  bank 
at  which  a  note  should  be  paid,  if  such  bank  is  located  in  the  vil- 
lage where  all  the  parties  liable  on  the  note  reside.*^  If  no  place 
of  payment  is  specified  in  the  instrument,  it  is  a  material  altera- 
tion to  insert  therein  a  place  of  payment.** 

d.  Amount;  medium  of  payment;  addition  of  interest  clause. — 
Any  alteration  in  the  amount  for  which  a  negotiable  instrument 
is  given  voids  the  instrument  as  to  all  parties  liable  thereon.  The- 
rule  is  the  same  however  little  the  change  in  amount  may  be,** 

59.  Alkire   v.   Jahle,   123   111.    496,   alter   the  date  thereof  before  he  ae- 

17  N.  E.  693,  5  Am.  St.  Rep.  540 ;  eepts,  and  the  concurrence  of  the  other 
Owings  V.  Arnott,  33  Mo.  406 ;  Wyman  parties  in  the  alteration  will  bind  him. 
V.  Yeomans,  84  III.  403.  Kateliff   v.   Planters'    Bank,    2    Sneed 

60.  Change   of  date. —  Crawford  v.  (Tenn.),  425. 

West  Side  Bank,  100  N.  Y.  50,  61.  StayHer  v.  Joyce,  82  Ind.  35; 
2  N.  E.  881,  52  Am.  Rep.  152,  Post  v.  Losey,  111  Ind.  74,  12  N.  E. 
in  which  the  court  says:  "The  121,  60  Am.  Rep.  677;  Ives  v.  Farm- 
absence  of  a  date  upon  a  hego-  ers'  Bank,  2  Allen  (Mass.),  236;  Hen- 
tiable  instrument  at  its  inception,  or  derson  v.  Wilson,  7  Mass.  65. 
the  fact  that  it  is  post  or  antedated,  63.  White  v.  Hass,  32  Ala.  430,  70 
may  not  be  material  upon  the  question  Am.  Dec.  548 ;  Adair  v.  Egland,  58 
of  its  validity,  but  when  a  date  has  Iowa,  314,  12  N.  W.  277;  Whitesides 
been  once  inserted  and  its  time  of  v.  Northern  Bank,  10  Bush  (Ky.), 
payment  has  been  thus  fixed,  such  501,  19  Am.  St.  Rep.  74;  Troy  City- 
date  is  material  and  cannot  be  al-  Bank  v.  Lannati,  19  N.  Y.  477 ;  South- 
tered  without  the  consent  of  the  wark  Bank  v.  Gross,  35  Pa.  St.  80. 
maker."  See  Armstrong  v.  Penn,  105  63.  Etz  v.  Place,  81  Hun  (N.  Y.),. 
Ga.  229,  31  S.  B.  158;  Lisle  v.  Rogers,  203,   30   N.   Y.   Supp.   765;    Shuler  v. 

18  B.  Mon.  (Ky.)  528;  Mitchell  v.  Gilette,  12  Hun  (N.  Y.),  280. 
Ringgold,  3  Harr.  &  J.  (Md.)  159,  5  64.  Gwin  v.  Anderson,  91  Ga.  827, 
Am.  Dee.  433;  Brown  v.  Straw,  6  Neb.  18  S.  E.  43;  Charlton  v.  Reed,  61  Iowa, 
536,  29  Am.  Rep.  369;  Bowers  v.  166,  16  N.  W.  64,  47  Am.  Rep.  808; 
Jewell,  2  N.  H.  543;  Newman  v.  King,  Townsend  v.  Star  Wagon  Co.,  10- 
64  Ohio  St.  273,  43  N.  E.  683,  56  Neb.  615,  7  N.  W.  274,  35  Am.  Rep.. 
Am.   St.  Rep.  705,  35  L.  R.  A.  471;  493. 

Miller  v.  Stark,   148  Pa.  St.   164,  23       65.  Winldes    v.    Guenther,    98    Ga, 
Atl.  1058.  The  acceptor  of  a  bill  may    472,  25  S.  E.  527. 
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and  is  applicable  whether  the  amount  is  reduced  or  increased.®® 
If  the  alteration  is  made  in  the  marginal  figures  of  a  note,  so  as 
to  make  them  correspond  with  the  amount  specified  in  the  body  of 
the  instrument,  it  is  not  such  an  alteration  as  will  vitiate  the 
note.®'^  The  insertion  in  the  note  of  a  provision  for  the  payment 
of  costs  and  counsel  fees  is  a  material  alteration.®*  If  an  instru- 
ment does  not  upon  its  face  as  originally  executed  bear  interest, 
the  insertion  or  addition  of  an  interest  clause  is  a  material  altera- 
tion,® and  any  change  made  in  the  rate,  whether  to  increase  or 
diminish  it,  is  a  material  alteration.™  The  change  of  the  time 
from  which  an  instrument  will  bear  interest,  as  where  the  instru- 
ment originally  bore  interest  after  its  maturity,  and  by  the 
change  it  was  made  to  bear  interest  from  date,  constitutes  a 
material  alteration.''^     It  is  a  material  alteration  as  to  the  maker 

66.  Hewins  v.  Cargill,  67  Me.  554;  same  to  the  maker,  who  filled  in  the 
State  Sav.  Bank  of  St.  Joseph  v.  Shaf-  blanks  and  added  the  words  "  with 
fer,  9  Neb.  1,  1  N.  W.  980,  30  Am.  Eep.  interest;"  it  was  held  that  as  there 
394.  was  no  authority  to  add  the  interest 

67.  Fisk  V.  McNeal,  23  Neb.  726,  37  clause,  it  was  a  material  alteration. 
N.  W.  616,  8  Am.  St.  Rep.  162;  Hor-  See  also  Bonstead  v.  Cuyler,  116  Pa. 
ton  V.  Horton,  71  Iowa,  448,  32  N.  W.  St.  551,  8  Atl.  848. 

452.    In  the  case  of  Merritt  v.  Boyden        70.  Palmer  v.  Poor,  121   Ind.    135, 

(111.),  60  N.  E.  907,  it  was  held  that  22  N.  E.  984,  6  L.  R.  A.  469;  Draper 

the  marginal  figures  placed  above  and  v.  Wood,  112  Mass.  315,  17  Am.  Eep. 

outside  the  body  of  a  note  are  not  a  92;  Thompson  v.  Massie,  41  Ohio  St. 

part  of  the  note  itself,  and  that  the  307;  Heath  v.  Blake,  28  S.  C.  406,  5 

alteration  thereof  will  not  necessarily  g.  E.  642. 

deprive  a  purchaser  of  his  character  of       Where  a  note  in  blank  to  be  used  as 

a  iona  fide  holder.  a  security  is  signed  or  indorsed  by  a 

68.  Monroe  v.  Paddock,  75  Ind.  422.  person  and  delivered  to  another,  it 
In  the  ease  of  Deeorah  First  Nat.  authorized  the  person  to  whom  it  is 
Bank  v.  Laughlin,  4  N.  Dak.  391,  61  delivered  to  fill  the  blanks  in  respects 
N.  W.  473,  the  erasure  of  an  agree-  essential  to  the  completion  of  the  note 
melit  contained  in  a  promissory  note  as  such;  but  in  the  absence  of  an  ex- 
to  pay  the  expense  of  collection  in-  press  authority,  none  can  be  im- 
cluding  attorney's  fees  was  an  altera-  plied  from  the  delivery  to  insert 
tion  of  the  instrument,  because  with  a  special  agreement  that  after  ma- 
those  words  included  it  was  a  non-  turity  the  note  should  draw  a  spe- 
hegotiable  note  and  the  erasure  con-  cial  rate  of  interest  greater  than 
verted  a  nonnegotiable  into  a  nego-  the  regular  rate,  although  the  law 
tiable  instrument.  of    the    State    where    the    note    was 

69.  Brown  v.  Jones,  3  Port.  (Ala.)  made  permits  special  agreements  to 
420;  Post  V.  Liosey,  111  Ind.  74,  12  be  made  for  the  rate  specified.  Wey- 
N.  E.  121,  60  Am.  Eep.  677 ;  Shepherd  erhauser  v.  Dunn,  100  N.  Y.  150,  2 
V.  Whetstone,  51  Iowa,  457,  1  N.  W.  N.  E.  274.  See,  generally,  Weaver  v. 
753,  33  Am.  Eep.  143;  Waterman  v.  Leseure,  89  111.  App.  628;  Howie  v. 
Vose  43  Me  504;  Brady  v.  Mann,  37  Lewis,  14  Pa.  Super.  Ct.  232;  Merritt 
Mich.  1;  Jones  v.  Bangs,  40  Ohio  St.  v.  Boyden,  191  111.  136,  60  N.  E. 
139,  48  Am.  Rep.  664.     In  the  case  of  907. 

McGrath   v.    Clark,   56   N.  Y.    34,   15  71.  Dietz  v.  Harder,   72  Ind.   208; 

Am    Eep.  372,  the  defendant  indorsed  Nelson  v.   Dutton,   51   Mich.   416,   16 

a,   note   with  the    time   and   place   of  N.   W.   791;    Courcamp  v.  Weber,   39 

payment  in  blank,  and  delivered  the  Neb.  533,  58  N.  W.  187. 
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and  all  sureties/^  to  insert  or  add  a  clause  to  an  instrument  making 
it  payable  in  gold  or  in  specie.''* 

e.  Change  in  number  or.  relation  of  forties. —  It  is  a  general 
rule  that  any  change  in  the  personality,  number,  or  relations  of 
the  parties  to  an  instrument  is  a  material  alteration^*  The  addi- 
tion to  a  note  after  its  execution  of  the  name  of  a  maker,  with  the 
permission  of  the  holder,  but  without  the  knowledge  of  the  original 
maker,  affects  the  validity  of  the  note  as  to  the  original  maker  and 
the  sureties.''®  There  is  some  conflict  of  authority  upon  this 
proposition.  There  are  a  number  of  cases  to  the  effect  that  the 
addition  of  a  name  as  a  maker  of  a  negotiable  instrument  will  not 
affect  the  liability  of  the  parties;  thereto.''*  The  statute  has,  to  a 
certain  extent  at  least,  disposed  of  this  apparent  conflict  by  defi- 
nitely declaring  that  any  alteration  which  changes  the  number  of 
the  parties  is  a  material  alteration.  This  leaves  the  question  in 
each  State  where  the  statute  has  been  enacted  to  be  determined 
upon  the  fact  as  to  whether  it  was  intended  by  the  addition  of  the 
name  of  the  party  that  he  should  be  bound  as  a  joint  promisor 
with  the  original  maker,  or  as  a  surety  or  guarantor  only.  If  the 
intent  was  that  he  should  be  bound  in  the  latter  capacity,  the  addi- 
tion of  his  name  will  not  be  a  material  alteration.'''' 

72.  Hanson  V.  Crawley,  41  Ga.  303;  29  N.  Y.  400,  86  Am.  Dee.  314, 
Wills  V.  Wilson,  3  Ore.  308 ;  Bogarth  where  a  note  made  payable  to  "  W." 
V.  Breedlove,  39  Tex.  561.  or  bearer,  was  delivered  to  "W.,"  who 

73.  Darrow  v.  Eippey,  63  N.  E.  318.  thereupon  applied  to  the  plaintiff  to 

74.  2  Cyc.  212.  And  see  Hoffman  advance  money  upon  it,  and  the  plain- 
V.  Planters'  Nat.  Bank,  99  Va.  480,  39  tiff  consented  to  do  so  it  "  W."  would 
S.  E.  134.  sign  his  name  to  it.     "W."  signed  his 

75.  McVane  v.  Scott,  46  Barb.  (N.  name  under  that  of  the  maker,  and 
Y.)  379.  See  also  Houck  v.  Graham,  delivered  the  note  to  the  plaintiff, 
106  Ind.  195,  6  K.  E.  594,  55  Am.  who  let  him  have  the  money  thereon. 
Eep.  727;  Hamilton  v.  Hooper,  46  It  was  held  that  the  addition  of 
Iowa,  515,  26  Am.  Rep.  161;  Single-  "W.'s"  name  to  the  note  was  not 
ton  V.  McQueri-y,  85  Ky.  41,  2  S.  W.  such  a  material  alteration  as  to  void 
652;  Anderson  v.  Bellinger,  87  Ala.  the  note.  See  also  McCaughey  v. 
334,  6  South.  82,  4  L.  E.  A.  680;  Smith,  27  N.  Y.  49;  Hochmark  v. 
Brown  v.  Johnson,  126  Ala.  93,  Eiehler,  16  Colo.  263,  26  Pac.  818; 
28  South.  579,  51  L.  E.  A.  403.  Gano  v.  Heath,  36  Mich.  441 ;  Produce 
In  the  case  of  Montgomery  v.  Cross-  Exchange  Trust  Co.  v.  Bieberbach,  176 
thwaite,  90  Ala.  553,  8  South.  498,  Mass.  577,  58  N.  E.  162.  The  addition 
24  Am.  St.  Eep.  832,  12  L.  E.  A.  of  the  name  of  a  maker  before  the  de- 
140,  it  was  held  that  the  addition  of  livery  of  the  note  does  not  release 
"  and  Co."  to  his  signature  by  the  those  previously  signing,  although 
maker  of  a  promissory  note,  without  done  without  their  knowledge.  Evans 
the  knowledge  or  consent  of  the  in-  v.  Partin  (Ky.),  56  S.  W.  648. 
dorser,  will  discharge  him,  although  77.  2  Cyc.  222,  citing  among  other 
such  addition  was  made  without  au-  eases,  Eudolph  v.  Brewer,  96  Ala.  189, 
thority  from  the  partnership.  11   South.   314;    Eeilly  v.  First  Nat. 

7e.  Additional  name  of  maker.—  Bank  of  Springfield,  148  111.  349,  35 
In    the   case    of    Brownell   v.   Winne,    N.  E.  1120;  Union  Bank.  Co.  v.  Mar- 
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f.  Alterations  affecting  negotiability. — Any  material  change  in 
an  instrument  which  operates  to  change  it  from  a  nonnegotiable  to 
a  negotiable  instrument,  is  a  material  alt-eration.™  Where  a  note 
is  made  payable  to  order,  it  is  a  material  alteration  to  erase  the 
word  "  order "  and  insert  in  place  thereof  the  word  "  bearer," 
without  the  consent  of  the  maker. ''* 

§  127.  Statutory  provision  as  to  forged  signatures. 

The  [Negotiable  Instruments  Law  provides  that :  "  Where  a 
"  signature  is  forged  or  made  without  authority  of  the  person 
"  whose  signature  it  purports  to  be,  it  is  wholly  inoperative,  and 
"  no  right  to  retain  the  instrument,  or  to  give  a  discharge  therefor, 
"  or  to  enforce  payment  thereof  against  any  party  thereto,  can  be 
"  acquired  through  or  under  such  signature,  unless  the  party 
"  against  whom  it  is  sought  to  enforce  such  right  is  precluded  from 
"  setting  up  the  forgery  or  want  of  authority."  *"  This  section  is 
taten  from  the  English  Bills  of  Exchange  Act  and  states  the  rule 
of  law  as  generally  accepted.^'  N'othing  is  better  settled  than 
that  a  forged  signature  does  not  pass  title  to  commercial  paper, 
and  does  not  justify  a  payment  made  on  such  paper. 

§  128.  Forged  instrument  or  indorsement  tliereon. 

a.  In  general. —  Blackstone  defines  forgery  to  be  the  fraudu- 
lent making  or  alteration  of  a  writing  to  the  prejudice  of  another 
man's  right.*^  The  essence  of  forgery  is  an  intent  to  defraud,  so. 
that  one  may  be  guilty  of  forgery  if  he  fraudulently  signs  his 
name,  although  it  is  identical  with  that  of  the  person  who  should 

tin,  113  Mich.  521,  71  N.  W.  867.     In  Hardy,    10   N.   Dak.    551,    88    N.    W- 

the  case  of  Mersman  v.  Werges,  112  458. 

U.  S.   139,  5  Sup.  Ct.  65,  28  L.  Ed.  79.  Sherman   v.    Kollherg,    11    CaU 

641,  it  was  held  that  the  addition  of  38;  McOauley  v.  Grordon,  64  Ga.  221, 

the  signature  of  a  surety  to  a  note,  37  Am.  Rep.  68;   Needles  v.  Shaffer, 

without  the  consent  of  the  maker,  is  60  Iowa,  65,  14  N.  W.  129;  Croswell 

not  a,  material  alteration  of  the  note,  v.  Lebree,  81  Me.  44,  16  Atl.  331,  10 

and    does   not   discharge    the    maker.  Am.  St.  Eep.  238 ;  Belknap  v.  National 

See   also   Miller  v.    Finley,   26   Mich.  Bank  of    North    America,    100   Mass. 

294,  12  Am.  Rep.  306;   International  376,  97  Am.  Dec.  105;  Booth  v.  Pow- 

Bank  v.  Parker,  88  Mo.  App.  117.  ers,  56  N.  Y.  221;  Flint  v.  Craig,  59 

78.  Insertion  of   word  "bearer."—  Barb.     (N.    Y.)     319;     McDaniell    v. 

An  unauthorized  alteration  of  a  non-  Whitsett,  96  Tenn.  10,  33  S.  W.  567; 

negotiable  promissory  note  by  a  payee  Union  Nat.  Bank  v.  Roberts,  45  Wis. 

after  the  execution  thereof  by  the  in-  373. 

sertion   of   the   word   "bearer,"   after  80.  Neg.   Inst.   L.    (N.   Y.),    §    42. 

the  name  of  the  payee,  is  a  material  For  same  section  in  statutes  of  other 

alteration  which  will   nullify  the  in-  States  see  Appendix, 

strument.    Walton  Plow  Co.  v.  Camp-  81.  English  Bills  of  Exchange  Act, 

bell,  35  Neb.   173,  52  N.  W.   883,  16  §  24. 

L.   E.    A.    468.     See    also   Porter   v.  82.  4  Bl.  Comm.  247. 
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have  signed.*^  The  essential  elements  of  the  crime  are:  (1)  A! 
false  making  of  some  instrument  in  writing;  (2)  a  fraudulent 
intent;  (3)  an  instrument  apparently  capable  of  effecting  a 
fraud.**  Any  person  -who  signs  a  fictitious,  false,  or  assumed 
name  to  an  instrument,  with  intent  to  defraud  another,  is  guilty 
of  a  forgery.®^ 

h.  Making  or  alteration  of  instrument. — ^Where  a  blank  check, 
note,  or  bill  is  signed  by  a  principal  and  left  with  his  agent  for  a 
specified  purpose,  to  be  filled  out  by  such  agent  as  directed  by  him, 
it  has  been  held  a  forgery  for  such  agent  to  fraudulently  fill  out 
such  instrument  and  make  it  payable  to  himself.*®  But  this  is 
not  universally  held,*''  as  will  be  seen  by  a  reference  to  preceding 
sections  relating  to  instruments  executed  in  blank.**  Any  wrong- 
ful and  fraudulent  alteration  of  a  negotiable  instrument  whereby 
a  party  thereto  is  injuriously  affected  constitutes  a  forgery.** 
But  the  subject  of  alterations  of  negotiable  instruments  has  already 
been  considered  in  this  chapter,  and  it  will  be  seen  that  the  prin- 
ciples controlling  the  effect  of  such  alterations  upon  the  rights  of 
the  parties  are  somewhat  different  from  those  where  the  signatures 
of  the  parties  thereto  have  been  forged. 

An  instrument  which,  upon  its  face,  is  invalid  and  not  binding 
upon  the  alleged  parties  is  not  the  subject  of  forgery."*  But  it 
has  been  held  that  an  indictment  for  the  forgery  of  a  promissory 
note  may  be  sustained  notwithstanding  the  instrument  did  not 
contain  the  name  of  the  payee.*^ 

83.  Commonwealth  v.  Foster,  114  Eep.  760;  State  v.  Wheeler,  20  Ore. 
Mass.  311,  19  Am.  Eep.  353.  In  the  192,  25  Pac.  394,  23  Am.  St.  Rep.  119. 
case  of  United  States  v.  Long,  30  Fed.  86.  Caulkins  v.  Whisler,  29  Iowa, 
678,  the  court  said:  "One  may  be  495,  4  Am.  Rep.  236;  Hooper  v.  State, 
guilty  of  forgery  if  he  fraudulently  30  Tex.  App.  412,  17  S.  W.  1066,  28 
signs  his  name,  although  it  is  identi-  Am.  St.  Eep.  926. 

cal  with  that  of  the  person  who  should  87.  Putnam  v.  Sullivan,  4  Mass.  45, 

have  signed.     Thus,   if  a   bill  of   ex-  3  Am.  Dec.  206. 

change  is  payable  to  A.  B.  or  order,  88.  See  §  45. 

and  it  comes  to  the  hand  of  a  person  89.  Commonwealth  v.  Hide,  94  Ky. 

named  A.  B.  who   is   not  the  payee,  517,  23  S.  W.  195;   State  v.  Higgins, 

and  who  fraudulently  indorses  it  for  60  Minn.  1,  61  N.  W.  816,  27  L.  R.  A. 

the  purpose  of  obtaining  the  money,  74;  State  v.  Kattlemann,  35  Mo.  105; 

this  is  a  forgery.    See  also  Beattie  v.  State  v.  Robinson,   16  N.  J.  L.  507; 

National  Bank  of  Illinois,  174  111.  571.  State  v.  Floyd,  5  Strobh.   (S.  C.)  58, 

51  N.  E.  602,  66  Am.  St.  Rep.  318;  53  Am.  Dec.  689. 

Barfield  v.  State,  29  Ga.  127,  74  Am.  90.  Rembert  v.  State,  53  Ala.  467, 

Deo.  49.  25  Am.  Rep.  639;  Abbott  v.  Rose,  62 

84.  State  v.  Wheeler,  20  Ore.  192,  Me.  239,  16  Am.  Eep.  427;  People  v. 
25  Pac.  394,  23  Am.  St.  Eep.  119.  Shall,  9  Cow.   (N.  Y.)  778. 

85.  People  v.  Brown,  72  N.  Y.  571,.  91.  Harding  v.  State,  54  Ind.  359; 
28  Am.  Eep.  183 ;  Luttrell  v.  State,  85  State  v.  Bauifion,  52  Iowa,  68,  2  N.  W. 
Tenn.  2'32,   1   S.   W.   886,  4  Am.   St.  956;    Commonwealth    v.    Paulus,    U 
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c.  Forged  indorsement. —  No  title,  legal  or  equitable,  can  be 
-acquired  to  a  note  originally  obtained  by  fraud  and  passed  by 
means  of  a  forged  indorsement,  in  fraud  of  the  rights  of  the 
maker.®^  Where  a  check  payable  to  the  order  of  a  payee  was 
delivered  to  him,  and  it  afterward  came  into  the  possession  of  one 
not  entitled  to  it,  who  forged  the  payee's  indorsement,  and  passes 
it  to  another  person  who  received  the  money  on  it,  such  person 
is  liable  to  the  payee  and  not  to  the  drawer.®*  The  liability  of 
the  indorsee  on  a  forged  indorsement  is  not  affected  by  the  fact 
that  he  acted  in  good  faith  in  taking  the  instrument ;  the  forged 
indorsement  passed  no  title  to  him,  and  he  is  not  entitled  to  any 
of  the  benefits  of  a  bona  fide  holder  of  the  instrument.**  Where 
a  thief  or  finder  of  negotiable  paper,  payable  to  order,  which  has 
been  indorsed  and  put  into  circulation  by  the  payee,  erases  the 
indorsement,  and  subsequently  personating  the  payee,  forges  his 
signature  and  transfers  the  paper  to  a  hona  fide  purchaser  for 
value,  no  title  passes  as  against  the  true  owner. *^  A  lawful  cus- 
"todian  of  a  note  payable  to  the  order  of  a  particular  payee,  who 
forges  the  name  of  the  payee,  cannot  thereby  transfer  to  an  inno- 
cent purchaser  for  value,  a  valid  title  to  the  instrument  as  against 
the  payee.^ 

!§  139.  When  party  is  precluded  from  setting  up  forgery. 

a.  Estoppel. — 'A  party,  against  whom  it  is  sought  to  enforce 
payment  under  a  forged  signature,  is  precluded  from  setting  up 
the  forgery,  where  he  is  estopped,  either  by  conduct  amounting  to 
estoppel  in  pais,  or  by  the  implied  warranties  which  attach  to  the 
act  of  issuing,  accepting,  or  indorsing  negotiable  paper.  The  rule 
-of  estoppel  has  been  laid  down  by  Lord  Denman  as  follows: 
'^'  Where  one  by  his  words  or  conduct  willfully  causes  another  to 
believe  the  existence  of  a  certain  state  of  things  and  induces  him 
to  act  on  that  belief  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different 

Oray  (Mass.),  305;  Kennedy  v.  State,  94.  Onondaga  County  Sav.  Bank  v. 

33    Tex.    Crim.   Eep.    183,    26    S.    W.  United  States,  64  Fed.  703,  12  C.  C.  A. 

78.  407. 

98.  Carpenter  v.  Northborough  Nat.  95.  Colson  v.  Amot,  57  "S.  Y.  253, 

Bank,  123  Mass.  66;  Key  v.  Knott,  9  15  Am.  Rep.  496. 

<}ill  &  J.    (Md.)    342;   Wells  v.   Sut-  96.  Roach    v.    Woodall,    91    Tenn. 

ton,  91  Ind.  280.  206,   18  S.  W.   407,  30  Am.  St.  Rep. 

93.  Hensel  v.  Chicago,  St.  Paul,  M.  883.     See  also  Buckley  v.  Second  Nat. 

k  0.  R.  Co.,  37  Minn.  87,  33  N.  W.  Bank,  35  N.  J.  L.  400,  10  Am.  Rep. 

329.  249;  Rowe  v.  Putnam,  131  Mass.  281. 
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state  of  things  as  existing  at  the  same  time."  ^  It  is  generally 
held  that  negligence  amounting  to  a  breach  of  duty  supplies  the 
place  of  intent.*®  There  are  also  cases  where  a  party  may  be  con- 
cluded from  asserting  his  original  rights  to  property  in  conse- 
quence of  his  acts  or  conduct,  in  which  the  presence  of  fraud, 
actual  or  constructive,  is  wanting,  as  where  one  of  two  innocent 
parties  must  suffer  from  the  negligence  of  another,  he,  by  whose 
agency  the  negligence  was  occasioned,  will  be  held  to  bear  the  loss ; 
but  where  the  condition  of  affairs  is  known  to  both  parties,  or  both 
have  the  same  means  of  ascertaining  the  truth,  there  can  be  no 
estoppel.®* 

After  considering  the  cases  in  relation  to  the  doctrine  of  estop- 
pel, it  may  be  said  that  its  essential  elements  are:  (1)  A  false 
representation  or  concealment,  where  there  is  a  duty  to  speak,  of 
a  material  fact,  or  negligence  in  this  respect  amounting  to  a  breach 
of  duty;  (2)  the  representation  or  concealment  must  be  with  a 
knowledge  of  the  facts,  or  at  least  a  reckless  disregard  of  the 
facts;  (3)  it  must  have  been  made  with  the  intention  that  the 
other  party  should  act  upon  it  or  have  been  of  such  a  nature  that 
a  reasonable  man  would  take  it  to  be  true  and  believe  that  it  was 
meant  to  be  acted  upon ;  (4)  the  other  party  must  have  been,  with- 
out negligence,  ignorant  of  the  truth  of  the  matter;  (5)  the  other 
party  must  have  acted  upon  the  false  representation  or  con- 
cealment. ' 

97.  Pickard  v.  Sears,  6  Ad.  &  El.  ever  a  man's  real  meaning  may  be, 
(Eng.)  469,  474.  he  so  conducts  himself  that  a  reason- 
Rule  of  estoppel. —  The  principle  is  able  man  would  take  the  representa- 
stated  more  broadly  by  the  same  judge  tion  to  be  true,  and  believe  that  it 
(Lord  Denman)  in  the  case  of  Gregg  was  meant  that  he  should  act  upon 
V.  Wells,  10  Ad.  &  El.  (Eng.)  90,  as  it,  and  did  act  upon  it  as  true,  the 
follows:  "A  party  who  negligently  party  making  the  representation 
or  culpably  stands  by  and  allows  an-  would  be  equally  precluded  from  con- 
other  to  contract  on  the  faith  of  a  testing  its  truth ;  and  conduct  by  ieg- 
fact  which  he  can  contradict,  cannot  llgence  or  omission,  when  there  is  a 
afterward  dispute  that  fact  in  an  ac-  duty  east  upon  a  person  by  usage  of 
tion  against  the  person  whom  he  has  trade  or  otherwise  to  disclose  the 
himself  assisted  in  deceiving."  truth,  may  often  have  the  same  effect." 
The  rule  was  further  extended  by  98.  In  Manufacturers'  Bank  v. 
Parke,  B.,  in  Freeman  v.  Cooke,  18  Hazard,  30  N.  Y.  226,  it  was  said: 
L.  J.  Exch.  (Eng.)  114,  by  the  fol-  "It  is  not  necessary  to  an  equitable 
lowing  comment  upon  the  rule  as  laid  estoppel  that  the  party  should  design 
down  in  Pickard  v.  Sears,  swgra:  to  mislead.  If  his  act  was  calculated 
"  By  the  term  '  willf uUj ,'  however,  in  to  mislead  and  actually  has  misled 
that  rule  we  must  understand,  if  not  another  acting  upon  it  in  good  faith, 
that  the  party  represents  that  to  be  and  exercising  reasonable  care  and 
true  which  he  knows  to  be  untrue,  at  diligence  under  all  the  circumstances 
least   that   he   means   his    representa-  that  is  enough." 

tion  to  be  acted  upon,  and  that  it  is  99.  Brant  v.  Virginia  Coal  &  Iron 

acted  upon  accordingly;  and  if,  what-  Co.,  93  U.  S.  326,  23  L.  Ed.  927. 
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It  will  be  seen  from  these  rules,  tliat  the  doctrine  of  estoppel 
cannot  be  asserted  to  bind  one  by  a  forged  signature,  unless  the 
party  asserting  the  doctrine  has  parted  with  something  or  incurred 
a  liability  by  reason  of  the  false  representation  or  concealment  of 
a  material  fact.  Hence  a  number  of  cases  whicb  hold  that  one  is 
never  bound  by  a  forged  signature  except  by  reason  of  the  opera- 
tion of  the  rule  of  estoppel,  are  to  the  effect  that  where,  after  the 
holder  has  acquired  the  instrument,  a  person  liable  thereon  has, 
without  new  consideration,  promised  to  pay  such  instrument,  this 
promise  will  be  void  and  of  no  effect.  The  theory  on  which  these 
cases  proceed  is  that  as  no  one  can  be  lawfully  delegated  to  comanit 
an  unlawful  act,  a  subsequent  ratification  of  such  unlawful  act  is 
impossible.^    Of  course,  in  the  case  of  a  new  consideration  there 

1.  Forged  signature  cannot  be  rati-  the  note,  taken  it  upon  the  faith  of 
fied. —  There  are  many  well-considered  these  admissions,  or  had  he  at  all 
eases  to  the  effect  that  as  forgery  of  changed  his  status  by  reason  thereof, 
an  instrument  involves  a  crime  and  such  facts  would  create  an  estoppel 
public  wrong,  beside  being  opposed  to  which  would  preclude  Wright  now 
public  policy,  it  cannot  be  ratified  so  from  his  defense.  This  appears  from 
as  to  bind  the  person  whose  name  has  most  of  the  authorities  cited  in  the 
been  forged,  in  the  absence  of  an  es-  case.  But  no  foundation  for  au  es- 
toppel in  pais,  without  a  new  con-  toppel  exists.  All  these  statements  of 
eideration  for  the  promise.  See  Henry  Wright,  whatever  they  were,  were 
V.  Heeb,  114  Ind.  275,  16  N.  E.  606,  made  after  Workman  became  tha 
5  Am.  St.  Rep.  613;  Woodruff  v.  Mon-  owner  of  the  paper.  Workman  did 
roe,  33  Md.  146 ;  Workman  v.  Wright,  not  act  upon  them  at  all.  He  was  in 
33  Ohio  St.  405,  31  Am.  Rep.  546;  no  way  prejudiced  by  them,  nor  did 
MeHugh  V.  County  of  Schuylkill,  67  they  induce  him  to  do  or  omit  to  do 
Pa.  St.  391,  5  Am.  Rep.  445;  Shisler  anything  whatever  to  his  disadvan- 
V.  Vandike,  92  Pa.  St.  447,  37  Am.  tage.  But  it  is  maintained  that,  with- 
Rep.  702.  out  regard  to  the  principle  of  estoppel. 

The  leading  case  upon  this  question  these  admissions  and  promises  are  a 

is   that   of   Workman   v.   Wright,    33  ratification    of    the    previously    unau- 

Ohio  St.  405,  31  Am.  Rep.  546,  which  thorized     act    upon    the     well-known 

was  an  action  upon  a  promissory  note  maxim,     '  Omnis     ratihabitio     retro- 

on    which    Wright's    name    had    been  trahitur    et    mandato    priori    mquipa- 

forged.     After   Workman  became   the  ratur.' 

owner  of  the  paper,  Wright  promised  "  Upon  principle  we  cannot  see  how 

to  pay  the  note.    The  court  ably  com-  a  mere  promise  to  pay  a  forged  note 

mented  upon  the  cases  against  and  in  can  lay  the  foundation  for  liability  of 

favor  of  the  ratification  of  forged  slg-  the    maker    so    promising    when    the 

natures.     We  here  insert  an  extract  promise  was  made,   as  it  was,  under 

from  the  opinion:  the  circumstances  set  forth  in  the  rec- 

"  Under   the   pleadings   and   finding  ord.    In  addition  to  the  fact  that  there 

of  the  court  below,  it  may  be  assumed  are  no  circumstances  to  create  an  es- 

that  the  name  of  Calvin  Wright  was  a  toppel,  there  was  no  consideration  for 

forgery,  as  there  was  evidence  tending  the   promise.     Wright  received   noth- 

to  show  the  fact,  and  we  cannot  say  ing,  and  it  is  a  simple  nudum  pactum. 

that   the   conclusion   reached    in   this  The  consideration  for  a  promise  may 

respect  was  clearly  against  the  testi-  be  either  an  advantage  to  the  promisor 

mony.     It   is   claimed,   however,   that  or   a  detriment  to  the  promisee,  but 

his   admissions  and   promises   to   pay  here     lieither     exists.       Wright     had 

the  note  ratified  the  unauthorized  sig-  signed  a  note,  and  when  the  one  in 

nature.    Had  Workman,  the  owner  of  suit  was  shown  him,  said  he   would 
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•would  be  a  fresh  contract  which  would  presumably  bind  the  per- 
son making  the  new  promise. 

b.  Batifkation. —  Notwithstanding  the  cases  which  hold  that 
one  is  never  bound  by  a  forged  signature  except  by  reason  of  the 
operation  of  the  rule  of  estoppel,  there  are  a  number  of  other  cases, 
which  may  well  be  said  to  constitute  a  majority,  and  to  control  the 
question,  that  hold  that  a  person  may  ratify  his  forged  signature 
to  a  negotiable  instrument  so  as  to  be  bound  thereby.*  In  a  lead- 
ing Massachusetts  case*  the  court  said :  "  It  is,  as  it  seems  to  us, 
equally  competent  for  the  party,  he  knowing  all  the  circumstances 
as  to  the  signature  and  intending  to  adopt  the  note,  to  ratify  the 
same,  and  thus  confirm  what  was  originally  an  unauthorized  and 
illegal  act.  We  are  supposing  the  case  of  a  party  acting  with  full 
knowledge  of  the  manner  in  which  the  note  was  signed,  and  the 
want  of  authority  on  the  part  of  the  actor  to  sign  his  name,  but 
who  understandingly  and  unequivocally  adopts  the  signature,  and 
as3umes  the  note  as  his  own.  It  is  difficult  to  perceive  why  such 
adoption  should  not  bind  the  party  whose  name  is  placed  on  the 
note  as  promisor,  as  effectually  as  if  he  had  adopted  the  note  when 
executed  by  one  professing  to  be  authorized,  and  to  act  as  an  agent, 
as  indicated  by  the  form  of  the  signature,  but  who  in  fact  had  no 
authority.  It  is,  however,  urged  that  public  policy  forbids  sanc- 
tioning the  ratification  of  a  forged  note,  as  it  may  have  a  tendency 
to  stifle  a  prosecution  for  the  criminal  offense.  It  would  seem, 
however,  that  this  must  stand  upon  the  general  principles  applica- 

pay  it,  supposing  it  to  be  the  one  he  3.  Greenfield  Bank  v.  Crafts,  4  Al- 
had  signed.  He  was  an  ignorant  man  len  (Mass.),  447. 
who  could  not  read  writing,  though  he  In  the  case  of  Howard  v.  Duncan, 
could  sign  his  name,  and  when  he  saw  3  Lans.  (N.  Y.)  175,  a  note  purport- 
the  paper,  seeing  that  the  signature  ing  to  be  signed  by  Spencer  Duncan 
spelt  his  name,  and  being  unable  to  and  Smith  Duncan  was  indorsed  to 
read  the  body  of  the  instrument,  he  the  plaintiff.  The  name  of  Smith  Dun- 
said  it  was  all  right,  and  he  would  can  had  been  forged,  but  it  was  shown 
pay  it.  But  the  promise  was  without  that  after  the  delivery  of  the  note 
that  consideration  which  would  make  Smith  Duncan  told  the  payee  of  the 
it  a  binding  contract."  note  that  "  it  was  all  right."  The  trial 
2.  Hefner  v.  Vandolah,  62  HI.  483,  court  held  that  the  act  of  forgery  was 
14  Am.  Eep.  106 ;  Forsyth  v.  Bonta,  5  not  the  subject  of  ratification,  but  an 
Bush  (Ky.),  547;  Kudd  v.  Matthews,  exception  to  this  charge  was  sustained 
79  Ky.  479;  Harper  v.  Devene,  10  La.  by  the  General  Term  in  a  brief  opin- 
Aiin.  724;  Wellington  v.  Jackson,  121  ion.  The  presiding  justice  says:  "I 
Mass.  157 ;  Cravens  v.  Gillilan,  63  Mo.  cannot  perceive  any  reason  why  a  per- 
28;  First  Nat.  Bank  of  Trenton  v.  son  whose  name  has  been  forged  may 
Gay,  63  Mo.  33;  Dow's  Exr.  v.  not  adopt  and  affirm  the  signature  as 
Spenny's  Exr.,  29  Mo.  386;  Corser  v.  his  own  act  and  thereby  subject  him- 
Paul,  41  N.  H.  24;  Commercial  Bank  self  to  whatever  civil  liability  may 
V.  Warren,  15  N.  Y.  577.  follow  from  it." 
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ble  to  other  contracts,  and  is  only  to  be  defeated  where  the 
agreement  was  upon  the  understanding  that  if  the  signature  was 
adopted,  the  guilty  party  was  not  to  be  prosecuted  for  the  criminal 


A  distinction  is  to  be  made  between  a  case  where  the  admission 
of  the  forgery  of  a  signature  is  made  with  full  knowledge  that  the 
signature  is  forged  and  where  the  admiEfflion  was  made  under 
a  mistaken  belief  that  the  signature  was  genuine.  In  the 
latter  case  the  person  will  not  be  bound  by  his  admission.*  But 
in  the  former  case  he  will  be  estopped  from  denying  the  signature 
and  will  be  boimd  thereby,  in  accordance  with  the  same  rule,  "  as 
in  the  case  of  the  adoption  or  ratification  of  an  ordinary  act  of 
assumed  agency ;  that  the  form  of  the  signature  not  bearing  any 
indication  of  the  fact  of  its  being  made  by  another  hand  does  not 
prevent  the  person  whose  name  is  forged  from  being  legally 
holden,  upon  proof  that  the  signature  was  previously  authorized, 
or  subsequently  adopted."  °  Where  a  party  has  been  led  to  change 
his  position,  or  otherwise  act  to  his  injury,  by  the  silence  of  a 
party  to  whom  an  instrument,  with  his  signature  attached,  has 
Tjeen  shown  with  a  request  to  pay  the  same,  such  silence  will  be 
competent  evidence  that  his  signature  is  genuine,  or  if  not  genuine 
that  he  intends  to  be  bound  thereby.®    One  who  receives  the  avails 

4.  In  the  case  of  Workman  v.  Failure  to  repudiate  signature. — 
Wright,  33  Ohio  St.  405,  31  Am.  Rep.  It  has  recently  been  held  in  Massaehu- 
546,  which  is  often  cited  in  opposition  setts,  in  Traders'  Nat.  Bank  v.  Rogers, 
to  the  doctrine  that  a  forged  signa-  167  Mass.  315,  45  N.  E.  923,  57  Am.  St. 
ture  to  a  promissory  note  can  be  rati-  Rep.  458,  that  a,  mere  omission  by 
fied  by  the  person  whose  name  is  an  apparent  indorser,  on  being  shown 
forged,  it  appeared  that  there  were  no  a  note,  to  inform  the  holder  that  the 
circumstances  to  create  an  estoppel  indorsement  was  a  forgery  does  not 
and  there  was  no  consideration  for  the  amount  to  an  affirmation  of  his  signa- 
promise,  since  the  owner  of  the  note  had  ture,  unless  the  indorser  is  shown  to 
in  no  way  changed  his  status  by  reason  have  received  some  benefit  from  the 
of  the  defendant's  admissions;  and  it  forgery  or  authorized  the  forger  to 
also  appeared  that  the  defendant  had  act  as  his  agent  for  any  purpose.  The 
signed  a  note,  and  when  the  note  in  court  _  points  out  that  his  failure  to 
suit  was  shown  to  him,  he  said  he  repudiate  the  signature  was  evidence 
would  pay  it,  supposing  it  to  be  the  in  the  nature  of  an  admission,  but  not 
one  he  had  signed.  It  is  thus  ap-  conclusive,  especially  as  under  the 
parent  that  this  case  is  one  where  the  circumstances  of  the  case  the  defend- 
party  whose  name  had  been  forged  had  ant  might  have  been  surprised  at  find- 
no  knowledge  that  he  was  ratifying  a  ing  his  name  upon  the  note  and  not 
forged  signature,  and  of  course  could  positive  whether  he  knew  the  facts, 
not  be  held  thereby.  See  also  Rudd  v.  Mere  a.cquiescence  in  the  sale  of  a 
Matthews,  79  Ky.  479 ;  Corser  v.  Paul,  note  by  an  attorney,  without  knowl- 
41  N.  H.  24.  edge  that  the  attorney  had  unlawfully 

5.  Hefner  v.  Vandolah,  62  111.  483,   indorsed    it,     is    not    a     ratification. 
14  Am.  Rep.  106.  Sherrill  v.  Weisiger  Clothing  Co.,  114 

6.  Corser  v.  Paul,  41  N.  H.  24.  N.  C.  436,  19  S.  E.  365. 
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of  notes  taken  by  his  agent,  and  indorsed  by  him  as  agent,  cannot 
deny  the  agent's  authority  to  make  the  indorsement  J  The  ratifica- 
tion by  the  payee  of  an  indorsement  made  on  a  note,  by  one  as- 
suming to  act  as  his  agent  without  authority,  operates  as  an 
assignment  only  from  the  time  of  the  ratification.® 

§  130.  Forgery  as  a  defense. 

An  acceptor  of  a  bill  warrants  the  genuineness  of  the  signature 
of  the  drawer®  and  he  cannot,  therefore,  resist  payment  of  the 
bill  as  against  a  bona  fide  holder  if  the  drawer's  name  be  forged.^* 
An  indorser  of  a  negotiable  instrument  admits  that,  at  the  time  of 
his  indorsement,  the  instrument  is  valid  and  subsisting,^^  and  he 
is,  therefore,  bound  by  his  indorsement  to  subsequent  parties." 
And  it  has  been  held  that  a  bank  is  entitled  to  recover  against  the 
second  indorser  of  a  note,  although  the  indorsement  of  the  name  of 
the  payee  is  a  forgery,  and  although  the  note  was  offered  for  dis- 
count by  the  maker  and  not  by  the  second  indorser.*^  The  war- 
ranty of  the  acceptor  only  extends  to  the  genuineness  of  the 
signature,  and  not  to  the  matters  contained  in  the  bill  itself;  it 
follows,  therefore,  that  if  the  forgery  consists  in  altering  the 
amount  to  be  paid  under  the  bill  the  acceptor  will  not  be  bound 
thereby,  and  he  may  recover  any  amount  paid  thereon.^*  An  in- 
dorser, however,  by  his  indorsement  contracts  with  the  subsequent 
bona  fide  holder  of  the  instrument,  that  the  instrument  itself,  and 
all  the  signatures  prior  to  his  indorsement  are  genuine  ;^®  and  the 

7.  Third  Nat.  Bank  v.  Butler  Col-  a  knixwledge  of  the  want  of  genuine- 
liery  Co.,  59  Hun  (N.  Y.),  627,  14  ness  of  any  other  part  of  the  instru- 
N.  Y.  Supp.  21.  ment,  or  of  any  other  names  appear- 

8.  Clark  v.  Peabody,  22  Me.  500.  ing   thereon,    or    of   the   title    of    the 

9.  Neg.  Inst.  L.  (N.  Y.),  §  112.  holder.  White  v.  Continental  Nat. 
See  §  82,   {d),  ante.  Bank,   64  N.   Y.   316;    National  Park 

10.  Bank  of  United  States  v.  Bank  Bank  v.  Ninth  Nat.  Bank,  46  N.  Y. 
of  Georgia,    10  Wheat.    (U.    S.)    333,    77. 

6  L.  Ed.  334;  United  States  v.  Bank  15.  Where  a  holder  of  a  bill  pre- 

of  United  States,  4  Dall.  C.  C.  (U.  S.)  sents  it  for  payment  and  indorses  it  to 

235.  the    acceptor,   he    will-  be   held   to    a 

11.  Neg.  Inst.  L.  (N.  Y.),  §  116.  knowledge  of  the  validity  of  his  own 
See  §  86,   (a),   (B),  ante.  title,  and  the  genuineness  of  the  in- 

12.  Star  Ins.  Co.  v.  Bank,  60  N.  H.  dorsements,  and  of  every  part  of  the 
445;  Choquette  v.  Leclaire,  Rap.  Jud.  bill  other  than  the  signature  of  the 
Que.,  19  C.  S.   (Can.)  521.  drawers,  within  the  general  principle 

13.  State  Bank  v.  Fearing,  16  Pick,  which  makes  every  party  to  a  promis- 
(Mass.)  533.  sory  note  or  bill  of  exchange  a  guar- 

14.  T?he  drawees  of  a  bill  are  only  antor  of  the  genuineness  of  every  pre- 
held  to  a  knowledge  of  the  signatures  ceding  indorsement,  and  of  the  gen- 
of  their  correspondents,  the  drawers;  uineness  of  the  instrument.  Erwin  y. 
by  accepting  and  paying  the  bill  they  Downs,  15  N.  Y.  575;  Turnbull  v. 
only  vouched  for  the  genuineness  of  Bowyer,  40  N.  Y.  456 ;  Lennon  v. 
such  signatures,  and  were  not  held  to  Grauerj  159  N.  Y.  433,  54  N.  E.  11. 


f.  131.  Eecoveet  of  Monet  Paid.  573 

fact  that  the  name  of  the  maker  was  forged  will  not  affect  his 
liability." 

A  maker  stands  in  a  different  position  from  that  of  an  indorser. 
His  ohligation  is  only  to  the  iona  fide  and  true  owner  or  holder 
of  the  instrument.-'''  If  the  signature  of  the  payee  be  forged  upon 
a  note  and  it  is  thus  transferred  unlawfully  to  a  third  person,  the 
title  of  the  payee  to  the  note  is  not  diverted,  and  no  action  could 
be  maintained  by  such  person  against  the  maker.  Payment  made 
to  a  person  who  is  not  the  true  owner  or  holder  of  the  note  will 
not  relieve  the  maker  or  acceptor.-'* 

§  131.  Recovery  of  money  paid  on  forged  instrument. 

a.  In  general. —  It  is  well  settled  that  money  paid  under  a  mis- 
take of  fact  may  be  recovered  back,  however  negligent  the  party 
making  the  mistake  may  have  been,  unless  the  payment  has  caused 
such  a  change  in  the  position  of  the  other  parties  that  it  would  be 
contrary  to  equity  to  compel  him  to  pay.^^  The  most  generally 
received  exception  to  this  rule  is  that  the  acceptor  of  a  bill  of 
«xchange,  or  the  banker  upon  whom  a  check  has  been  drawn,  may 
not  recover  back  from  a  hona  fide  holder  money  paid  upon  such 
a  bill  or  check  by  reason  of  the  forged  name  of  the  drawer. 

b.  Forged  signature  of  drawer. —  The  drawee  of  a  bill  or  the 
banker  upon  whom  a  check  is  drawn  is  bound  to  know  the  sig- 
nature of  his  drawer  ;^  and  if  he  pays  the  bill  or  check  to  a  bona 
fide  holder,  after  he  has  inspected  or  had  an  opportunity  to  in- 
spect the  signature,  he  cannot  recover  the  amount  so  paid.^^    This 

16.  Lennon  v.  Grauer,  159  N.  Y.  19.  Keener  on  Quasi  Contracts, 
433,  54  N.  E.  11.  chap.  II.     See  Germania  Balik  v.  Bou- 

17.  Six)ry  on  Promissory  Notes,  tell,  60  Minn.  189,  62  N.  W.  327,  27 
J  380.  L.  R.  A.  635. 

18.  In  the  case  of  Graves  v.  Ameri-  20.  First  Nat.  Bank  v.  Northwest- 
can  Exchange  Bank,  17  N.  Y.  205,  it  ern  Nat.  Bank,  152  111.  296,  38  N.  E. 
was   held  that  the   drawee  of   a  bill   739,  26  L.  R.  A.  289. 

must,  at  his  peril,  pay  it  to  the  gen-  21.  Germania    Sav.    Bank   v.    Bou- 

uine    payee,    or    a    person    authorized  tell,  60  Minn.   189,  62  N.  W.  327,  27 

by  him  to  receive  payment;  and  hence,  L.  R.  A.  635;  Befnheimer  v.  Marshall, 

where  the  drawee  of  a  bill  paid  it  to  2  Minn.  78,  72  Am.  Dec.  79. 

the   holder  under  an  indorsement  by  The  rule  that   a   drawee   of  a  bill 

a   person   of  the    same   name    as  the  is  bound  to  know  the  handwriting  of 

payee,   he  is  liable  to  the   payee  for  the   drawer   and   that   he   cannot   re- 

the   amount   of   the  bill,   though   the  cover  back  money  paid  to  a  hona  fide 

payment  was  made  in  good  faith  in  holder    of    a    forged   bill,    applies,    in 

the  ordinary  course   of  business,  and  general,    to    a    party   who    intervenes 

with  nothing  to  excite  suspicion.     See  and  takes  up  a  protested  bill  for  the 

also  Depau  v.  Browne,  Harp.   (S.  C.)  honor  of  the  drawer.     If  he  pays  the 

254;    Chism   v.   First  Nat.   Bank,   96  bill  after  seeing  it,  he  is  concluded  by 

Tenn.  641,  36  S.  W.  387.  the  act,  and  cannot  recover  the  money. 
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rule  does  not  control  where  it  can  be  shown  that  the  party  re- 
ceiving the  money,  although  a  bona  fide  holder,  contributed  by  his. 
negligence  to  the  successful  consummation  of  the  fraud,  or  to  the 
mistake  of  fact  under  which  the  payment  was  made.^    The  de- 


though  the  bill  is  a  forgery.  GodSard 
V.  Merchants'  Bank,  4  N.  Y.  147.  See 
also  Salt  Springs  Bank  v.  Syracuse 
Sav.  Bank,  62  Barb.  (N.  Y.)  101; 
White  V.  Continental  Bank,  64  N.  Y. 
316,  21  Am.  Rep.  612;  Vogel  v.  Ball, 
69  Tex.  604,  7  S.  W.  101;  Johnston 
V.  Commercial  Bank,  27  W.  Va.  343, 
55  Am.  Kep.  315. 

22.  Rebuttal  of  presumption  as  to 
signature;  negligence. — ^National  Bank 
of  North  America  v.  Bangs,  106  Mass. 
441,  8  Am.  Rep.  349 ;  First  Nat.  Bank 
of  Danvers  v.  First  Nat.  Bank  of 
Salem,  151  Mass.  280,  24  N.  E.  44. 

In  the  latter  case  a  forged  check, 
purporting  to  be  drawn  upon  a  bank 
by  a  firm  which  was  one  of  its  cus- 
tomers, was  made  payable  to  a  payee 
named  or  bearer.  Another  bank,  of 
which  the  firm  was  not  a  customer, 
when  the  cheek  was  presented  to  it 
by  an  unknown  person,  without  at- 
tempting to  identify  him,  and  upon 
his  indorsing  it  in  the  payee's  name, 
cashed  it,  and  was  credited  with  the 
amount  as  money  by  the  drawee. 

The  drawee  negligently  failed  to 
discover  the  forgery  for  a  month  or 
two,  but  then  immediately  notified  the 
bank  cashing  the  check,  which  was 
not  prejudiced  by  the  delay.  It  was 
held  that  the  bank  cashing  the  check 
must  bear  the  loss.  The  court  said: 
"  In  the  usual  course  of  business,  if 
a  cheek  purporting  to  be  signed  by 
one  of  its  depositors  is  paid  by  a  bank 
to  one  who,  finding  it  in  circulation  or 
receiving  it  from  the  payee  by  in- 
dorsement, took  it  in  good  faith  for 
value,  the  money  caMnot  be  recovered 
back  on  the  discovery  that  the  check  is 
a  forgery.  It  is  presumed  that  the  bank 
knows  the  signature  of  its  own  custom- 
ers, and,  therefore,  is  not  entitled  to 
the  benefit  of  the  rule  which  in  cases 
of  forgery  permits  a  party  to  recover 
back  money  paid  under  a  mistake  of 
fact  as  to  the  character  of  the  instru- 
ment by  which  the  fraud  has  beeU 
effected.  This  presumption  is  only 
conclusive  when  the  party  receiving 
the  money  has  in  no  way  contributed 


to  the  success  of  the  fraud,  or  the 
mistake  of  fact  under  which  the  pay- 
ment has  been  made.  In  the  absence 
of  absolute  fault  on  the  part  of  the 
drawee,  his  constructive  fault  in  not 
knowing  the  signature  of  the  drawer 
and  detecting  the  forgery  will  not  pre- 
clude his  recovery  from  one  who  took 
the  check  under  circumstances  of  sus- 
picion, without  proper  precaution,  or 
whose  conduct  has  been  such  as  to 
mislead  the  drawee  or  induce  him  to 
pay  the  check  without  the  usual  se- 
curity against  fraud.  Citing  National 
Bank  of  North  America  v.  Bangs,  106 
Mass.  441,  445.  Where  a  loss  which 
must  be  borne  by  one  of  two  parties 
alike  innocent  of  the  forgery  can  be 
traced  to  the  neglect  or  fraud  of 
either,  it  is  reasonable  that  it  should 
be  borne  by  him,  even  if  innocent  of 
any  intentional  fraud,  through  whose 
means  it  has  succeeded.  To  entitle  the 
holder  to  retain  money  obtained  by 
a  forgery  he  should  be  able  to  main- 
tain that  the  whole  responsibility  of 
determining  the  validity  of  the  signa- 
ture was  placed  upon  the  drawee,  and 
that  the  vigilance  of  the  drawee  was 
not  lessened  and  that  he  was  not  lulled 
into  a  false  security  by  any  disregard 
of  duty  on  his  own  part,  or  by  the 
failure  of  any  precautions  which  from 
his  implied  assertion  in  presenting  the 
cheek  as  a  sufficient  voucher  the 
drawee  had  a  right  to  believe  he  had 
taken."  Citing  Ellis  v.  Ohio  Ins.  & 
Trust  Co.,  4  Ohio  St.  628;  Rouvant 
V.  San  Antonio  Nat.  Bank,  63  Tex. 
610;  First  Nat.  Bank  of  Quincy  v. 
Ricker,  71  111.  439. 

In  the  case  of  People's  Bank  v. 
Franklin  Bank,  88  Tenn.  299,  12  S. 
W.  716,  6  L.  R.  A.  724,  the  court  held, 
where  one  bank  accepts  and  cashes  a 
check  drawn  on  a  bank  in  another 
county,  to  which  the  signatures  of  the 
drawer  and  payee  have  both  been 
forged,  without  either  requiring  identi- 
fication of  the  parties  to  whom  pay- 
ment is  made,  or  taking  steps  to  pre- 
serve any  evidence  of  their  identity, 
that  the  bank  on  which  it  was  drawn 
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positor  whose  signature  has  been  forged  to  a  check  owes  to  the 
bank  the  duty  of  examining  his  vouchers  and  reporting  the  forgery 
to  it;  and  if  this  duty  is  not  performed  the  bank  can  hold  the 
depositor  liable  for  all  damages  occasioned  by  such  failure. ^^  It 
has  been  held  that  if  one  pays  a  forged  note,  supposing  the  signa- 
ture to  be  his  own,  he  may  maintain  an  action  to  recover  the 
money  so  paid,  provided  he  proceeds  promptly  on  discovering  the 
forgery,  although  the  defendant  at  the  time  of  such  payment  had 
surrendered  to  him  a  mortgage  which  he  in  good  faith  had  re- 
ceived as  collateral  security  for  the  note,  but  which  had  been 
executed  as  security  for  another  note,  of  which  the  forged  note  was. 
a  copy.^* 

c.  Forged  indorsement. —  A  different  rule  exists  in  the  case  of  a 
forged  indorsement.  The  drawee  of  a  bill,  or  the  bank  upon  which 
a  check  is  drawn,  is  not  chargeable  with  knowledge  of  any  other 
signature  on  the  bill  or  check  than  that  of  the  drawer,  and  by 
accepting  or  paying  the  bill  or  check  does  not  admit  the  genuine- 
ness of  any  indorsement  on  it.^  And  even  if  a  drawee  draws  a 
bill  or  check  payable  to  himself  or  his  own  order,  and  at  once 
indorses  it,  an  acceptance  or  payment  admits  only  the  genuineness 
of  the  drawer's  original  signature,  but  not  the  genuineness  of  his 
indorsement.^*  It  has,  therefore,  been  held  that  the  drawee  of  a 
bill,  who,  without  notice  of  any  forgery,  has  paid  a  draft  to  the 
holder  to  whom  it  was  negotiated  by  the  forged  indorsement  of 

and  by  which  it  is  paid  upon  its  trans-  v.  Chemical  Nat.  Bank,  84  N.  Y.  209, 
mission  thereto  by  the  former  bank  38  Am.  Kep.  501.  And  see,  generally, 
can,  upon  discoivering  the  forgery,  re-  Leather  Mfrs.'  Nat.  Bank  v.  Morgan, 
cover  back  the  amount  so  paid.  117  U.  S.  96,  29  L.  Ed.  811;  Janin  v. 
23.  Duty  to  examine  vouchers. —  London  &  S.  F.  Bank,  92  Cal.  14,  27 
First  Nat.  Bank  v.  Allen,  100  Ala.  Pae.  1100,  14  L.  E.  A.  320. 
476,  14  South.  33S,  27  L.  E.  A.  24.  Welch  v.  Gcodwin,  123  Mass. 
426.  In  New  York  the  eases  are  to  71,  25  Am.  Eep.  24. 
the  efifect  that  the  most  that  can  be  25.  First  Nat.  Bank  v.  Northwest- 
claimed  against  a  depositor  by  reason  ern  Bank,  152  111.  296,  38  N.  E.  739, 
of  his  failure  to  discover  the  forgery  26  L.  E.  A.  289.  See  also  Marine  Nat. 
of  checks  is  that  retaining  his  account  Bank  v.  National  City  Bank,  59  N.  Y. 
■without  obieetioU  after  a  reasonable  67,  17  Am.  Eep.  305;  Canal  Bank 
time  is  deemed  an  acquiescence,  and  v.  Bank  of  Albany,  1  Hill  (N.  Y.), 
an  admission  of  its  correctness  as  by  287. 

account  stated,  but  that  is  only  prima       26.  BeemaH  v.  Duck,  11  Mees.  &  W. 

facie  and  not  conclusive.     Weisser  v.  (Eng.)    251;    Williams  v.  Drexel,   14 

Denison,  10  N.  Y.  68,  61  Am.  Dec.  731;  Md.  566;  First  Nat.  Baiik  v.  National 

Welsh  V.   German-American  Bank,  73  City  Bank,  152  111.  296,  38  N.  E.  739, 

N.  Y,  424,  29  Am.  Kep.  175;  Frank  26  L.  R,  A.  289. 
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the  payees'  names,  may  recover  of  the  holder  the  money  paid  upon 
the  draft.^^ 


27.  Where  prior  indorsement  is 
forged. —  In  the  case  of  Star  Fire  Ins. 
Co.  V.  New  Hampshire  Nat.  Bank,  60 
N.  H.  442,  the  court  said:  "The  de- 
fendants' indorsement  was  a  represen- 
tation that  they  had  paid  or  ac- 
counted, or  would  pay  and  a<!count,  to 
the  payees  for  what  they  might  re- 
ceive upon  it.  Eelying  upon  their  in- 
dorsement and  the  representations 
which  it  legally  carried,  the  plaintiffs 
paid  the  draft,  and  the  defendants  re- 
ceived the  money  or  an  equivalent 
credit,  through  their  correspondents, 
who  collected  it.  With  knowledge  or 
notice  of  the  forgery,  the  plaintiffs 
might  have  resisted  payment.  They 
had  no  knowledge  or  notice  or  even 
suspicion  of  the  character  of  the  first 
indorsement,  and  were  in  no  fault  for 
not  knowing  it.  They  had  a  right  to 
rely  on  the  defendants'  indorsement; 
and  with  that  reliance  they  paid  the 
draft,  and  the  defendants  received  the 
money  paid  through  an  innocent  mis- 
take. *  *  »  An  acceptance  of  the 
draft  warrants  the  genuineness  of  the 


drawer's  signature,  but  not  of  the  in- 
dorser's,  made  subsequent  to  the  is- 
suing of  the  draft  and  before  accept- 
ance or  payment;  and  the  payment 
by  the  drawer  to  one  who  holds  by  a 
forged  indorsement  of  the  payee's 
name  entitles  him  to  recover  the  sum 
paid,  if  reasonable  notice  of  the  for- 
gery is  given."  See  also  Mills  v.  Bar- 
ney, 22  Cal.  240;  Merchants'  Bank  v. 
Marine  Bank,  3  Gill  (Md.),  96,  43  Am. 
Dec.  300;  Carpenter  v.  Northborough 
Nat.  Bank,  123  Mass.  66;  Talbot  v. 
Bank  of  Rochester,  1  Hill  (N.  Y.), 
295.  In  the  last  case  it  was  also 
held  that  the  laches  of  a  holder  of 
the  note  prior  to  the  defendant,  in 
not  giving  the  defendant  notice  of 
the  forgery,  will  not  affect  the  right 
of  the  person  transmitting  the  note 
to  recover  of  the  defendant.  See 
also  Goddard  v.  Merchants'  Bank, 
2  Sandf.  (N.  Y.)  247;  Holt  v.  Ross, 
54  N.  Y.  472,  13  Am.  Rep.  615; 
Lewis  V.  White's  Bank,  27  Hun  (N. 
Y.),  396;  Shaffer  v.  McKee,  19  Ohio 
St.  526. 
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in  a  Set. 


§  132.  Bill  of  Exchange  Defined;  Statutory  Provision. 

§  133.  BUI  Not  an  Assignment  of  Funds  in  ttie  Hands  of  the  Drawee. 

a.  Statutory  provision. 

b.  Reason  for  rule. 

c.  Order  payable  out  of  particular  fund. 

§  I34<  Bill  Addressed  to  More  than  One  Drawee. 

g  135.  Inland  and  Foreign  Bills  of  Exctiange. 

§  136.  When  Bill  May  be  Treated  as  a  Promissory  Note. 

§  137.  Referee  in  Case  of  Need. 

§  138.  Bills  in  Set  Constitute  One  Bill. 

§  139.  Rights  and  Liabilities  of  Holders  of  Different  Parts. 

a.  Where  diflferent  parts  are  negotiated. 

b.  Liability  where  parts  are  indorsed  to  different  persons. 

§  140.  Acceptance  of  Bill  in  a  Set;  Payment  by  Acceptor. 

a.  Acceptance  of  bill  in  a  set. 

b.  Payment  by  acceptor. 

K.  Effect  of  discharging  one  of  a  set. 

1 132.  Bill  of  exchange  defined;  statutory  provision. 

The  JSTegotiable  Instruments  Law  provides  that:  "A  bill  of 
"  exchange  is  an  tinoonditional  order  in  writing  addressed  by  one 
"  person  to  another,  signed  by  the  person  giving  it,  requiring  the 
"  person  to  whom  it  is  addressed  to  pay  on  demand  or  at  a  fixed 
"  or  determinable  future  time  a  sum  certain  in  money  to  order  or 
"  to  bearer."  ^^  This  is  also  the  definition  contained  in  the  Eng- 
lish Bills  of  Exchange  Act.*®  'No  particular  form  of  words  is 
necessary  to  a  bill  of  exchange,  provided  it  is  made  clear  that  it 
directs  one  person  to  pay  a  certain  sum  of  money  to,  or  to  hold 

28.  Neg.  Inst.  L.    (N.  Y.),  §  210.      29;  English  Bills  of  Exchange  Act, 
For  same  section  in  statutes  of  other   1882,  §  3  (1). 
States  see  Appendix. 
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that  sum  of  money  at  the  disposal  of  another.^"  It  will  not  be 
necessary  in  this  place  to  consider  at  length  the  essential  features 
of  a  bill  of  exchange ;  we  have  already  considered  these  features  in 
other  portions  of  this  work.^^  We  have  only  inserted  this  section 
in  this  place  in  order  to  preserve  the  continuity  of  the  ifregotiable 
Instruments  Law. 

§  133.  Bill  not  an  assignment  of  funds  in  tlie  hands  of  tlie  drawee. 

a.  Statutory  provision. —  The  ISTegotiable  Instruments  Law  pro- 
vides that :  "A  bill  of  itself  does  not  operate  as  an  assignment  of 
"  the  fimds  in  the  hands  of  the  drawee  available  for  the  payment 
"  thereof,  and  the  drawee  is  not  liable  on  the  bill  unless  and  until 
"  he  accepts  the  same."  ^^  This  provision  is  contained,  in  effect  at 
least,  in  the  English  Bills  of  Exchange  Act.^^  A  special  pro- 
vision applicable  to  cheeks  is  contained  in  the  iNegotiable  Instru- 
ments Law,  which  will  be  hereafter  considered.^*  The  rule  of  the 
statute  is  declaratory  of  the  general  rule  of  the  mercantile  law, 
as  it  exists  in  most  jurisdictions.  But  in  France^  and  Scotland,** 
when  the  drawee  has  funds  in  his  hands  belonging  to  the  drawer, 
the  bill  operates  as  an  assignment  of  them  in  favor  of  the  holder, 
and  creates  a  privity  of  contract  between  the  holder  and  drawee. 

b.  Reason  for  rule. —  It  is  a  general  rule  that  a  drawee  is  not 
liable  on  a  bill  of  exchange  until  it  has  been  accepted  by  him.*'^ 

30.  Ellison  V.  CoUingridge,  9  B.  &  Atl.  493;  Northiunberland  Bank  v. 
C.   (Eng.)   570.  McMichael,  106  Pa.   St.  460,  51  Am, 

31.  See  ante,  §  3,  and  dhap.  III.  Eep.  529. 

82.  Neg.  Inst.  L.    (N.  Y.),  §   211.  An  order  drawn  by  a  contractor  upon 

For  same  section  in  statutes  of  other  the  owner  of  a  building  cannot  be  sued 

States  see  Appendix.  upon  until  an  acceptance  by  the  owner 

33.  English  Bills  of  Exchange  Act,  is  shown.  Woodruff  v.  Hensel,  6  Colo. 
§  53   (1).  App.  103,  37  Pao.  948.   But  where  th& 

34.  Neg.  Inst.  L.  (N.  Y.),  §  325.  order  is  by  its  terms  absolutely  pay- 
See  post,  §  169,  chap.  XVII.  able  and  intended  as  an  equitable  as- 

35.  Bravard-Hemengeal  (7th  ed.),  signment  of  an  amount  due  upon  the 
p.  235;  Nougier,  §§  392-431.  contract,  it  is  not  a  bill  of  exchange, 

36.  English  Bills  of  Exchange  Act,  and  may  be  sued  upon  without  aeoept- 
§  53   (2).  ance.     Gumee  v.  Hutton,  63  Hun   (N. 

37.  Dickey  v.  Harmon,  Fed.  Cas.  Y.),  197,  17  N.  Y.  Supp.  667;  Brem  v. 
No.  3,894,  1  Cranch  C.  C.  (U.S.)  201;  Covington,  104  N.  C.  589,  10  S.  E. 
Hankin  v.  Squires,  Fed.  Cas.  No.  6,025,  706. 

5  Biss.  (U.  S.)  186;  Wheatley  v.  Attachment. —  In  the  ease  of  Corser 
Strobe,  12  Cal.  92,  73  Am.  Dec.  522;  v.  Craig,  Fed.  Cas.  No.  3,255,  1  Wash. 
Woodruff  V.  Hensel,  5  Colo.  App.  103,  C.  C.  (U.  S.)  424,  it  was  held  that  the 
37  Pac.  948;  Kimball  v.  Donald,  20  right  to  the  funds  of  the  drawer  in  the' 
Mo.  577,  64  Am.  Dec.  209;  Missouri  hands  of  the  drawee  is  vested  in  the 
Pao.  Ry.  Co.  v.  Wright,  38  Mo.  App.  indorsee  of  the  bill,  although  it  is  not 
141;  Rogers  v.  Coit,  6  Hill  (N.  Y.),  accepted,  and  such  funds  are  not  sub- 
322;  New  York  &  Va.  State  Stock  ject  to  attachment  after  suit  corn- 
Bank  V.  Gibson,  5  Duer  (N.  Y.),  574;  menced  against  the  drawee  by  the  in- 
Beilly  v.   Daly,   159  Pa.   St.  605,   28  dorsee  in  the  name  of  the  payee. 
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Until  tliat  time  there  is  no  privity  of  contract  between  tim  and 
the  holder;**  but  privity  may  be  created  by  an  agreement  ex- 
ternal to  the  bill,  and  the  relations  of  the  parties  are  then  regulated 
by  the  terms  of  the  agreement.^* 

c.  Order  payable  out  of  a  particular  fund. —  Where  an  order  is 
drawn,  for  a  valuable  consideration  from  the  payee,  upon  a  third 
party,  payable  out  of  a  particular  fund  then  due  or  to  become  due 
from  him  to  the  drawer,  the  delivery  of  the  order  to  the  payee 
operates  as  an  assignment  of  the  fund,  fro  tanto,  and  the  drawee 
is  bound,  after  notice  of  such  assignment,  to  apply  the  fund  as  it 
accrues  to  the  payment  of  the  order  and  to  no  other  purpose,  and 
the  payee  may  compel  such  application  by  an  action.*"  But  if  a 
draft  be  drawn  generally  upon  the  drawee  to  be  paid  by  him  in 
the  first  instance  on  the  credit  of  the  drawer,  and  without  regard 
to  the  source  from  which  the  money  used  for  its  payment  is  ob- 
tained, the  designation  by  the  drawer  of  a  particular  fund,  out  of 
which  the  drawee  is  to  subsequently  reimburse  himself  for  such 
payment,  or  a  particular  account  to  which  it  is  to  be  charged,  will 
not  convert  the  draft  into  an  assignment  of  the  fund,  and  the 
payee  of  the  draft  can  have  no  action  thereon  against  the  drawee 


38.  Acceptance  or  promise  to  accept 
required. —  Hopkinson  v.  Foster,  L.  R., 
19  Bq.  (Eng.)  74j  Shand  v.  Du  Buis- 
son,  L.  R.,  18  Eq.  (Eng.)  283.  In  the 
case  of  Carr  v.  National  Security  Bank, 
107  Mass.  45,  47,  the  court  said:  "  It 
is  a  general  rule  of  law,  that  upon  a 
promise  made  by  one  person  to  an- 
other for  the  benefit  of  a  third  from 
whom  no  consideration  moves,  the  lat- 
ter cannot  sue;  and  the  exception  to 
this  rule,  which  holds  a  person,  in 
whose  hands  funds  have  been  placed  to 
pay  creditors  of  the  depositor,  liable  to 
actions  by  them,  has  not  been  extended 
in  this  Commonwealth  or  in  England, 
to  a  case  in  which  neither  such  cred- 
itors nor  the  amounts  of  their  debts 
are  named  or  ascertained  at  the  date 
of  the  promise  (citing  Mellen  v. 
Whipple,  1  Gray  (Mass.),  317;  Dow 
V.  Clark,  7  Gray  (Mass.),  19S;  Frost 
V.  Gage,  1  Allen  (Mass.),  262).  And 
by  our  law  a  promise  to  the  drawer  by 
the  drawee  of  a  negotiable  draft  or 
bill  of  exchange  to  accept  and  pay  the 
same  does  not  make  the  drawee  liable 
to  an  action  by  a  holder,  unless  he  has 
taken  the  draft  on  the  faith  of  such 


promise;  but  is  a  mere  chose  in  ac- 
tion, upon  which  he  only  to  whom  it 
was  made  can  sue  (citing  Exchange 
Bank  v.  Rice,  98  Mass.  288,  and  s.  c, 
107  Mass.  37).  But  see  eases  cited  in 
note  42,  post. 

39.  Eobey  v.  OUier,  L.  R.,  7  Ch. 
(Eng.)  695;  Ranken  v.  Alfaro,  5  Ch. 
D.    (Eng.)    786. 

40.  Brill  V.  Tuttle,  81  N.  Y.  454. 
And  see  also  Mandeville  v.  Welch,  5 
Wheat.  (U.  S.)  277,  5  L.  Ed.  87;  La- 
clede Bank  v.  Shuler,  120  U.  S.  511, 
7  Sup.  Ct.  640,  30  L.  Ed.  704;  Joyce 
V.  Wing  Yet  Lung,  87  Cal.  424,  25 
Pac.  545;  Scholimier  v.  Sehoendelen, 
78  Iowa,  426,  43  N.  W.  282,  16  Am. 
St.  Rep.  455;  Poole  v.  Carhart,  71 
Iowa,  37,  32  N.  W.  16;  Bradley  & 
Currier  Co.  v.  Berns,  51  N.  J.  Eq. 
437,  26  Atl.  908 ;  People  v.  Flour  City 
Life  Assn.,  85  Hun  (N.  Y.),  506,  33 
N.  Y.  Supp.  97 ;  Sansome  v.  Alex- 
ander, 16  Misc.  368,  38  N.  Y.  Supp. 
66;  Alger  v.  Scott,  54  N.  Y.  14; 
McDaniel  v.  Maxwell,  21  Ore.  202, 
27  Pac.  952,  28  Am.  St.  Rep.  740; 
Lee  V.  Robinson,  15  R.  I.  369,  5  Atl. 
290. 
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unless  he  duly  accepts.*^  Where  an  instrument  is  in  form  a  bill 
of  exchange,  and  is  made  payable  out  of  a  particular  fund,  and 
the  amount  of  the  bill  is  exactly  that  of  the  fund,  the  biU  will 
operate  as  an  assignment  of  the  fund,  even  without  an  acceptance.*^ 
If  such  an  instrument  was  intended  as  an  assignment  of  the  fund 
it  may  operate  as  such,  before  a  formal  acceptance.*^  In  such 
cases  the  instruments  are  not  strictly  bills  of  exchange,  within  the 
meaning  of  the  above  section  of  the  statute^  One  of  the  essential 
qualifications  of  a  bill  of  exchange  is  that  it  involves  the  personal 
credit  and  responsibility  of  the  drawer.**  But  a  mere  direction  as 
to  a  means  of  reimbursement,  as,  for  instance,  to  change  the 
amount  of  the  bill  to  a  certain  account,  does  not  ordinarily  vitiate 
the  instrument  as  a  bill  of  exchange ;  and  upon  such  an  instrument, 
if  properly  accepted,  the  drawee  is  liable  at  all  events.*^ 

§  134.  Bill  addressed  to  more  than  one  drawee. 

The  Negotiable  Instruments  Law  provides  that:  "A  bill  may 
"be  addressed  to  two  or  more  drawees  jointly,  whether  they  are 
"  partners  or  not,  but  not  to  two  or  more  drawees  in  the  alternative 
"  or  in  succession."  *®  The  English  Bills  of  Exchange  Act  pro- 
vides that :  "Any  order  addressed  to  two  drawees  in  the  alterna- 
tive, or  to  two  or  more  drawees  in  succession,  is  not  a  bill  of 
exchange."  *^  It  is  a  general  rule  that  where  a  bill  is  addressed 
to  two  or  more  drawees  in  the  alternative,  it  is  not  negotiable.** 

41.  Brill  V.  Tuttle,  81  N.  Y.  454;  that  it  be  for  the  payment  of  money 
Throop  Grain  Cleaner  Co.  v.  Smith,  only,  and  not  for  the  performance  of 
110  N.  Y.  83,  17  N.  E.  133.  any  other  act,  or  in  the  alternative. 

42.  Wheatley  v.  Strohe,  12  Oal.  92,  See  also  Duffield  v.  Johnston,  96  N. 
73  Am.  Dee.  522;  Ballon  v.  Boland,  Y.  369;  Hollister  v.  Hopkins,  13  Hun 
14  Hun  (N.  Y.),  355;  Nimocks  v.  (N.  Y.),  210;  Cole  v.  Dalton,  6  Daly 
Woody,  97  N.  C.  1,  2  S.  E.  249,  2  Am.  (N.  Y.),  484;  Hunger  v.  Shannon,  61 
St.  Eep.  268;  Gardner  v.  National  City  N.  Y.  251;  Van  Wagner  v.  Terrett,  27 
Bank,  39  Ohio  St.  600,  27  N.  E.  94;  Barb.  (N.  Y.)  181;  Lowery  v.  Stew- 
Shenandoah  Val.  R.  Co.  v.  Miller,  80  ard,  25  N.  Y.  239,  82  Am.  Dee.  346; 
Va.  821.  Carran  v.  Little,  40  Ohio  St.  397;  Rice 

43.  Kahnweiler  v.  Anderson,  78  N.  v.  Ragland,  10  Humph.  (Tenn.)  345, 
C.  133.  53  Am.  Dee.  737. 

44.  Waters  v.  Carleton,  4  Port.  45.  Ehriehs  v.  De  Mill,  75  N.  Y. 
(Ala.)    205;    Curie  v.   Beers,   3  J.  J.  370. 

Marsh.    (Ky.)    170;  Nichols  v.  Davis,  46.  Neg.  Inst.  L.    (N.  Y.),   §   212. 

1  Bibb  (Ky.),  490.  Tor  same  section  in  statutes  of  other 

In  the  case  of  Gillilan  v.  Myers,  31  States  see  Appendix. 

111.  525,  it  was  held  that  the  essential  47.  English  Bills  of  Exchange  Act, 

qualities  of  a  bill  of  exchange  are  that  §  27   (2) . 

it  must  be  payable  at  all  events,  not  48.  Walrad  v.  Petrie,  4  Wend.   (N. 

dependent  upon  any  contingency,  nor  Y.)    576;  Noxon  v.  Smith,  127  Mass. 

payable  out  of  a  particular  fund,  and  485. 
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g  135.  Inland  and  foreign  bills  of  exchange. 

The  i^egotiable  Instruments  Law  provides  that:  "An  inland 
"  bill  of  exchange  is  a  bill  which  is,  or  on  its  face  purports  to  be, 
"  both  drawn  and  payable  within  this  State.  Any  other  bill  is  a 
"  foreign  bill.  Unless  the  contrary  appears  on  the  face  of  the 
"  bill,  the  holder  may  treat  it  as  an  inland  bill."  **  It  is  not 
necessary  to  consider  at  this  place  the  distinction  between  an  in- 
land and  foreign  bill  of  exchange;  we  have  discussed  this  subject 
in  a  preceding  chapter.^** 

g  136.  When  bill  may  be  treated  as  a  promissory  note. 

The  Negotiable  Instruments  Law  provides  that :  "  Where  in 
"  a  bill  drawer  and  drawee  are  the  same  person,  or  where  the 
"  drawee  is  a  fictitious  person,  or  a  person  not  having  capacity  to 
"  contract,  the  holder  may  treat  the  instrument,  at  his  option, 
"  either  as  a  bill  of  exchange  or  a  promissory  note."  ®^  This  is  the 
same  in  effect  as  a  provision  contained  in  the  English  Bills  of 
Exchange  Act.®^  Under  another  section  of  the  ^Negotiable  Instru- 
ments Law  it  is  also  provided  that :  "  Where  an  instrument  is  so 
"  ambiguous  that  there  is  doubt  whether  it  is  a  bill  or  note,  the 
"  holder  may  treat  it  as  either  at  his  election."  ®*  Where  a  bill 
is  drawn  by  the  drawer  upon  himself  it  is  in  effect  an  accepted  bill,, 
and  he  becomes  liable  thereon  as  the  acceptor;^*  and  where  a  bill 
is  drawn  by  one  person  in  his  own  name  upon  a  firm  of  which  he  is 
a  member  for  the  use  of  the  firm,  it  is  equivalent  to  an  accepted 
bill  and  has  the  effect  of  a  promissory  note.^^  We  have  considered 
in  a  previous  chapter  the  effect  of  a  bill,  the  drawer  and  the  drawee 
of  which  are  the  same  person.'® 

§  137.  Referee  in  case  of  need. 

The  Negotiable  Instruments  Law  provides  that:  "  The  drawer 
"  of  a  bill  and  any  indorser  may  insert  thereon  the  name  of  a 
"  person  to  whom  the  holder  may  resort  in  case  of  need,  that  is  to 
"  say,  in  case  the  bill  is  dishonored  by  nonacceptance  or  nonpay- 
"  ment.     Such  person  is  called  the  referee  in  case  of  need.    It  is 

49.  Neg.  Inst.  L.    (N.   Y.),   §  213.        53.  Neg.  Inst.  L.  (N.  Y.),  §  36  (5). 
For  same  section  in  sta)tutes  of  other    See  §  47,  ante. 

States   see  Appendix.  54.  Cunningham    v.    Wardwell,    12 

50.  See  also  §  6,  ante.  Me.  466 ;  Commonwealth  v.  Butterick, 

51.  Neg.  Inst.  L.    (N.   Y.),   §   214.    100  Mass.  12,  97  Am.  Dec.  65. 

For  same  section  in  statutes  ojE  other  55.  Dougal     v.      Cowles,      5     Day- 
States  see  Appendix.  (Conn.),  511. 

52.  English  Bills  of  Exchange  Act,  56.  See  §  40    (c),  (2),  ante. 
I  5  (2). 
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"  in  the  option  of  the  holder  to  resort  to  the  referee  in  case  of  need 
"  or  not  as  he  may  see  fit."  "  This  section  is  the  same  as  a 
section  of  the  English  Bills  of  Exchange  Act.®*  The  referee  in 
case  of  need  is  sometimes  called  the  drawee  in  case  of  need.  If  a 
hill  contains  the  name  of  the  person  to  whom  the  holder  may 
resort  in  case  of  need  the  hill  should  be  presented  to  the  person  so 
named  if  the  drawee  refuse  to  accept.*' 

g  138.  Bill  in  set  constitute  one  bill. 

The  iN'egotiable  Instruments  Law  provides  that :  "  Where  a  bill 
"  is  drawn  in  a  set,  each  part  of  the  set  being  numbered  and  con- 
"  taining  a  reference  to  the  other  parts,  the  whole  of  the  parts 
"  constitute  one  bill."  ^  The  English  BiUs  of  Exchange  Act  con- 
tains the  same  provision.*^  This  section  is  in  all  respects  declara- 
tory of  the  common  law.®*  It  is  the  custom,  in  the  case  of 
international  bills,  to  issue  them  in  sets  of  threes,  each  being  the 
counterpart  of  the  others,  except  that  there  is  a  clause  inserted 
that  that  particular  bill  shall  be  paid  in  case  the  others  remain 
unpaid.  This  is  done  for  security,  and  the  bills  are  usually  sent 
by  different  mails.  The  German  Exchange  Law  contains  a  pro- 
vision to  the  effect  that  if  one  part  of  the  set  omit  reference  to  the 
rest,  it  becomes  a  separate  bill  in  the  hands  of  the  bona  fide 
holder,®*  and  this  is  probably  the  law  in  this  country.  We  have  in 
an  earlier  section  referred  quite  fully  to  the  forms  and  requisites 
of  bills  in  a  set.®* 

§  139.  Rights  and  liabilities  of  holders  of  different  parts. 

a.  Where  different  parts  are  negotiated. —  The  Negotiable  In- 
struments Law  provides  that :  ''  Where  two  or  more  parts  of  a 
"  set  are  negotiated  to  different  holders  in  due  course,  the  holder 
"  whose  title  first  accrues  is  as  between  such  holders  the  true 
"  owner  of  the  bill.    But  nothing  in  this  section  affects  the  rights 

57.  Neg.  Inst.  L.   (N.  Y.),  §  215.        they   shall   thus   accept  and   pay  the 

58.  English  Bills  of  Exchange  Act,    bill." 

I  15.  60.  Neg.  Inst.  L.    (N.  Y.),   §   310. 

59.  Chitty  on  Bills,  274;   Story  on    For  same  section  in  statutes  of  other 
Bills,  §  219,  in  which  it  is  said:    "In    States  see  Appendix. 

such  a  case,  the  holder  may,  and  in-  61.  English  Bills  of  Exchange  Act, 

deed  is  bound  to  apply  to  the  person  §  71   (1). 

so  addressed,  who  may  accept  and  pay  62.  Dunkin  v.   Cranston,   7   Johns. 

the  same  without   any  previous  pro-  (N.  Y.)    442;   Holdsworth  v.  Hunter, 

test,  in  which  respect  they  differ  from  10  B.  &  C.  (Eng.)  449. 

acceptors  supra  protest;  and  the  per-  63.  German  Exchange  Law,  art.  66. 

sons    so    addressed,    upon    payment,  See  French  Code,  art.  l47. 

have    a    complete    remedy    for    same  64.  See  tmte   §  8. 

against  the  party  for  whose  account 
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"  of  a  person  who  in  due  course  accepts  or  pays  the  part  first 
"  presented  to  him."  ^^  The  same  provision  is  contained  in  the 
English  Bills  of  Exchange  Act.*® 

b.  Liability  where  farts  are  indorsed  to  different  persons. — 
The  Negotiable  Instruments  Law  provides  that :  "  Where  the 
"  holder  of  a  set  indorses  two  or  more  parts  to  different  persons  he 
"  is  liable  on  every  such  part,  and  every  indorser  subsequent  to 
"  him  is  liable  on  the  part  he  has  himself  indorsed,  as  if  such  parts 
"  were  separate  bills."  *''  The  English  Bills  of  Exchange  Act 
contains  the  same  provision,  which  is,  probably,  declaratory  of  the 
common  law.®* 

§  140.  Acceptance  of  bill  in  a  set;  payment  by  acceptor. 

a.  Acceptance  of  bill  in  a  set. —  The  Negotiable  Instruments 
Xaw  provides  that :  "  The  acceptance  may  be  written  on  any  part 
"  and  it  must  be  written  on  one  part  only.  If  the  drawee  accepts 
"more  than  one  part,  and  such  accepted  parts  are  negotiated  to 
"  different  holders  in  due  course,  he  is  liable  on  every  such  part  as 
"  if  it  were  a  separate  bill."  ®®  The  English  Bills  of  Exchange 
Act  contains  a  similar  provision.™ 

b.  Payment  by  acceptor. —  The  Negotiable  Instruments  Law 
provides  that :    "  When  the  acceptor  of  a  bill  drawn  in  a  set  pays 

65.  Neg.  Inst.  L.  (N.  Y.),  §  311.  aeeeptanee  was  only  conditional,  and 
Tor  same  section  in  statutes  of  other  it  was  intimated  that  had  the  prior 
States  see  Appendix.  acceptance  been  unconditional  the  de- 

66.  English  Bills  of  Exchange  Act,  fendant  would  nevertheless  have  been 
§  71   (3).  liable.     In  the  ease  of  Bank  of  Pitts- 

67.  Neg.  Inst.  L.  (N.  Y.),  §  312.  burg  v.  Neal,  20  How.  (U.  S.)  107,  it 
Tor  same  section  in  statutes  of  other  was  held  that  any  innocent  holder  of 
States  see  Appendix.  a  part  of  a  bill  which  had  been  ac- 

68.  English  Bills  of  Exchange  Act,  eepted  and  indorsed  to  him  may  re- 
I  71  (2).  The  section  is  in  accord-  cover  thereon  against  the  acceptor 
ance  with  the  German  Exchange  Law,  without  regard  to  the  history  of  the 
art.  67.  other  parts. 

In  the  case  of  Holdsworth  v.  Hun-  69.  Neg.  Inst.  L.  (K  Y.),  §  313. 
ter,  10  B.  &  C.  (Eng.)  449,  the  drawee  For  same  section  in  statutes  of  other 
of  the  foreign  bill  in  a  set  accepted  States  see  Appendix, 
the  second  part,  which  was  the  first  70.  English  Bills  of  Exchange  Act, 
which  came  to  his  hands,  and  indorsed  §  71  (4).  Mr.  Chalmers  says  (Bills 
it  as  a  collateral  security  for  a  debt,  of  Exchange,  237 )  :  "By  the  German 
He  later  indorsed  another  part  of  the  Exchange  Law,  art.  68,  the  person  who 
set  which  came  to  him  to  a  bona  fide  forwards  one  part  of  the  set  for  ac- 
liolder  for  value,  who  indorsed  it  to  ceptance  ought  to  indicate  on  the 
the  plaintiff.  It  was  contended  that  other  parts  where  such  part  will  be 
the  plaintiff  could  i.ot  recover  because  found.  The  person  to  whom  the  part 
another  party  having  obtained  a  prior  has  been  forwarded  by  acceptance  is 
acceptance  was  entitled  to  the  whole  hound  to  deliver  it  up  to,  or  accord- 
set.  It  was  held  that  the  plaintiff  ing  to  the  orders  of,  the  indorsee.  Thiis 
was  entitled  to  recover  since  the  prior  coincides  with  the  practice  in  England, 


584:  Bills  in  Set,  §  140. 

"  it  without  requiring  the  part  bearing  his  acceptance  to  he  de- 
"  livered  up  to  him,  and  that  part  at  maturity  is  outstanding  in 
"  the  hands  of  a  holder  in  due  course,  he  is  liable  to  the  holder 
"thereon."  "  A  similar  provision  is  contained  in  the  English 
Bills  of  Exchange  Act  J* 

c.  Effect  of  discharging  one  of  a  set. —  The  Negotiable  Instru- 
ments Law  provides  that :  "  Where  two  or  more  parts  of  a  set  are 
"  negotiated  to  different  holders  in  due  course,  the  holder  whose 
"  title  first  accrues  is  as  between  such  holders,  the  true  owner  of 
"  the  bill.  But  nothing  in  this  section  affects  the  rights  of  a  per- 
"  son  who  in  due  course  accepts  or  pays  the  part  first  presented  to 
"  him."  ''*  This  is  also  the  same  as  a  provision  contained  in  the 
English  BiUs  of  Exchange  Act''*  If  the  acceptance  is  written  on 
more  than  one  part,  and  such  other  parts  are  transferred,  the  dis- 
charge of  one  part  of  the  bill  would  not  discharge  the  other  parts 
which  have  been  accepted  and  are  in  the  hands  of  a  bona  fide 
holder. 

71.  Neg.  In»t.  L.  (N.  Y.),  §  314.  73.  Neg.  Inst.  L.  (N.  Y.),  §  315. 
For  sa;me  section  in  stfatutes  of  other  For  same  section  in  statutes  of  other 
States  see  Appendix.  States  see  Appendix. 

72.  English  Bills  of  Exchange  Act,  74.  English  Bills  of  Exchange  Act,. 
§71  (5).  I  71  (6). 
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§  141.  When  Presentment  for  Acceptance  Must  be  Made. 

a.  Statutory  provision. 

b.  Presentment  of  bills  payable  after  sight. 

g  142.  Presentment  Within  Reasonable  Time;  Effect  of  Failure. 

a.  Statutory  provision. 

b.  General  rule. 

c.  What  is  reasonable  time. 

%143  Presentment,  how  Made. 

a.  Statutory  provision. 

b.  To  whom  presentment  should  be  made. 

c.  Place  of  presentment. 

g  144  Presentment   on  Certain  Days;  Presentment  where  Time  is  In- 
sufficient. 

a.  On  what  days  presentment  may  be  made. 

b.  Presentment  where  time  is  insufficient. 

§  145.  When  Presentment  is  Excused. 

g  146.  Dishonor  by  Nonacceptance. 

a.  When  bill  dishonored  by  nonacceptance. 

b.  Duty  of  holder  where  bill  is  not  accepted. 

c.  Rights  of  holder  where  bill  is  not  accepted. 

g  141.  When  presentment  for  acceptance  must  be  made. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :     "  Presentment  for  acceptance  must  be  made : 

"  1.  Where  the  bill  is  payable  after  sight,  or  in  any  other  case 
"  where  presentment  for  acceptance  is  necessary  in  order  to  fix 
"  the  maturity  of  the  instrument ;  or 

"  2.  Where  the  bill  expressly  stipulates  that  it  shall  be  pre- 
"  sented  for  acceptance ;  or 

"  3.  Where  the  bill  is  drawn  payable  elsewhere  than  at  the 

"  residence  or  place  of  business  of  the  drawee. 

"  In  no  other  case  is  presentment  for  acceptance  necessary  in 
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''  order  to  render  any  party  to  the  bill  liable."  '"'  A  similar  pro- 
vision is  contained  in  the  English  Bills  of  Exchange  Act  J* 

b.  Presentment  of  hills  payable  after  sight. —  The  statute  de- 
clares the  general  rule,  which  is  well  established  in  this  country, 
that  a  presentment  for  acceptance  is  necessary,  in  order  to  fix 
the  period  when  the  bill  is  to  be  paid,  in  cases  of  bills  payable  at 
sight,  or  at  a  certain  specified  time  after  sight,  or  after  any  other 
«vent  not  absolutely  fixed."  But  where  a  bill  is  payable  a  cer- 
tain number  of  days  after  date  or  after  any  other  specified 
and  fixed  event,  presentment  for  acceptance  is  unnecessary; 
and  acceptance  and  payment  of  the  bill  may  be  at  once  de- 
manded at  its  maturity.^*  iN^otwithstanding  the  fact  that  when 
a  bill  is  payable  at  a  day  certain  the  drawer  and  indorser 
are  not  discharged  if  the  bill  is  not  presented  until  the  day 
of  payment,  it  is  still  the  duty  of  a  bank  or  other  agent  for 
<5ollection  to  present  the  bill  for  acceptance  without  delay  and 
to  give  immediate  notice  of  the   drawee's   refusal  to   accept.™ 

75.  Neg.  Inst.  L.  (N.  Y.),  §  240.  (N.  Y.)  321,  32  Am.  Dec.  555,  the 
For  the  same  section  in  the  statutes  court  said:  "A  bill  payable  at  sight, 
of  other  States  see  Appendix.  or   a    certain   number   of   days   after 

76.  English  Bills  of  Exchange  Act,  sight,  must  be  presented  for  accept- 
§  39,  (1),  (2),  (3).  anee  and  payment,  or  for  acceptance 

77.  Story  on  Bills  of  Exchange,  only,  without  unreasonable  delay,  or 
§  228;  Aymar  v.  Beers,  7  Cow.  (N.  the  drawer  and  indorsers  will  be  dis- 
Y.)  705;  Robinson  v.  Ames,  20  Johns,  charged,  for  they  have  an  interest  in 
(N.  Y.)  146;  Hart  v.  Smith,  15  Ala.  having  the  bill  accepted  immediately, 
807,  50  Am.  Dee.  161 ;  Austin  v.  Rod-  in  order  to  shorten  the  time  of  pay- 
man,  8  N.  C.  194,  9  Am.  Dee.  630.  ment,  and  thus  to  put  a  limit  to  the 

78.  Bank  of  Washington  V.  Triplett,  period  of  their  liability;   and  also  to 

1  Pet.  (U.  S.)  25,  7  L.  Ed.  37;  Towns-  enable  them  to  protect  themselves  by 
ley  V.  Sumrall,  2  Pet.  (U.  S.)  170,  7  other  lines,  before  it  is  too  late,  if 
L.  Ed.  37;  Evans  v.  Bridge,  4  Port,  the  bill  is  not  accepted  and  paid 
(Ala.)    348;   Landrum  v.  Trowbridge,  within    the    time    originally    contem- 

2  Mete.  (Ky.)  281;  Union  Nat.  Bank  plated  by  them.  But  in  relation  to 
V.  Marr,  6  Bush  (Ky.),  614;  Glasgow  the  bill  payable  at  a  day  certain,  as 
V.  Copland,  8  Mo.  268;  Walker  v.  at  a  fixed  time  after  its  date,  it  is 
Stetson,  19  Ohio  St.  400,  2  Am.  Rep.  perfectly  well  settled,  not  only  in  this 
405;  House  v.  Adams,  48  Pa.  St.  261,  country  and  in  England,  but  also  in 
8  Ain.  Dec.  588;  Bank  of  Bennington  Scotland  and  France,  that  the  drawer 
V.  Raymond,  12  Vt.  401.  The  indorser  or  indorser  of  the  bill  is  not  dis- 
of  the  bill  of  exchange,  for  the  ac-  charged  by  the  neglect  of  the  holder  to 
commodation  of  the  drawer,  payable  present  the  same  for  acceptance  im- 
in  six  months  from  date,  is  liable  as  mediately,  or  until  the  time  when  it 
an  indorser  upon  nonpayment  and  becomes  due  and  payable.  If,  how- 
notice  although  the  bill  is  not  pre-  ever,  such  bill  is  actually  presented  for 
sented  for  acceptance,  and  protested  acceptance,  and  is  dishonored  before 
for  nonacceptance,  and  notice  thereof  it  becomes  due,  the  notice  of  such  dis- 
given  to  the  indorser,  until  five  months  honor  must  be  given  to  the  drawer  or 
after  its  date.  Oxford  Bank  v.  Davis,  indorser  without  delay,  or  it  will  be 
4  Cush.  (Mass.)  188.  discharged." 

When  presentment  necessary. —  In  79.  Allen  v.  Suydam,  20  Wend.  (N. 
the  case  of  Allen  v.  Suydam,  21  Wend.   Y.)   321,  332,  32  Am.  Dec.  555. 
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And  while  presentment  in  such  cases  is  unnecessary  it  is  ad- 
visable to  present  the  bill  for  acceptance  without  delay,  for  a 
bolder  thereby  strengthens  his  security,  or  in  case  of  nonaccept- 
ance,  acquires  an  immediate  right  to  call  on  the  other  parties  to 
the  bill.*"  If  such  a  bill  is  presented  the  holder  must  conduct 
himself  in  the  same  way  and  make  protest  and  give  notice  in  the 
same  manner,  as  upon  a  bill  payable  at  so  many  days  after 
«ight.*^ 

§  14a.  Presentment  within  reasonable  time;  effect  of  failure. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that:  "Except  as  herein  otherwise  provided,  the  holder 
^'  of  a  bill  which  is  required  by  the  next  preceding  section  to  be 
"  presented  for  acceptance  must  either  present  it  for  acceptance 
"or  negotiate  it  within  a  reasonable  time.  If  he  fails  to  do  so, 
the  drawer  and  all  indorsers  are  discharged."  *^  This  provision 
is  also  contained  in  the  English  Bills  of  Exchange  Act.** 

b.  Oeneral  rule. —  The  general  rule  is  that  a  bill  which  is  pay- 
able a  certain  time  after  date  must  be  presented  either  before  or 
at  its  maturity.**  If  the  bill  be  payable  at  sight  or  at  so  many 
days  after  sight,  or  on  demand,  then,  as  stated  by  Judge  Story, 
"  Unless  there  be  some  acquired  and  determinate  usage  of  trade 
which  ascertains  and  fixes  a  definite  time  within  which  the  pre- 
sentment must  be  made  (for  undoubtedly  in  such  a  case  the 
usage  would  govern),  the  only  rule  that  can  be  laid  down  is  that 
it  must  be  presented  within  a  reasonable  time ;  and  what  will  be  a 
reasonable  time  must  depend  upon  all  the  circumstances  of  each 
particular  case."  ^ 

c.  What  is  reasonable  time. —  What  time  will  be  considered 
reasonable  time  is  dependent  upon  the  circumstances  of  the  case.** 
The  itTegotiable  Instruments  Law  provides  that  in  determining 
Tvhat  is  "  reasonable  time "  or  an  "  unreasonable  time,"  regard 
is  to  be  had  to  the  language  of  the  instrument,  the  usage  of  trade 
or  business  (if  any)  with  respect  to  such  instruments,  and  the 
facts  of  the  particular  case.*^    As  was  stated  by  Judge  Bigelow: 

80.  Fall    River    Union    Bank    v.       83.  English  Bills  of  Exchange  Act, 
Willard,   5   Mete.    (Mass.)    216,   220;    §  40  (1),   (2). 

Allen  V.  Suydam,  17  Wend.  (N.  Y.)  84.  Groupy  v.  Harden,  7  Taunt. 
368.  (Eng.)    159;    Baehellor   v.   Priest,    12 

81.  Story    on    Bills    of    Exchange,    Pick.   (Mass.)   399,  406. 

§  228.  85.  Story    on    Bills    of    Exchange, 

82.  Neg.   Inst.   L.    (N.  Y.),   §   241.    «  231. 

JPor  same  section  in  statutes  of  other  86.  Linville  v.  Welch,  29  Mo.  203. 
States  see  Appendix.  87.  Neg.  Inst.  L.   (N.  Y.),  §  4. 
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"  Ordinarily,  the  question  wkether  a  presentment  was  within  a 
reasonable  time  is  a  mixed  question  of  law  and  fact,  to  he  decided 
hy  the  jury  under  proper  instructions  from  the  court.  And  it 
may  vary  very  much,  according  to  the  particular  circumstances  of 
each  case.  If  the  facts  are  doubtful  or  in  dispute,  it  is  the  duty 
of  the  court  to  submit  them  to  the  jury.  But  when  they  are  un- 
doubted and  uncontradicted,  then  it  is  competent  for  the  court  to 
determine  whether  the  reasonable  time  required  by  law  for  the 
presentment  has  been  exceeded  or  not."  ^ 

§  143.  Presentment,  how  made. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  Presentment  for  acceptance  must  be  made  by  or  on 
"  behalf  of  the  holder  at  a  reasonable  hour,  on  a  business  day, 
"  and  before  the  bill  is  overdue,  to  the  drawee,  or  some  person 
"  authorized  to  accept  or  refuse  acceptance  on  his  behalf;  and 

"  1.  Where  a  bill  is  addressed  to  two  or  more  drawees  who  are 
"  not  partners,  presentment  must  he  made  to  them  all,  unless  one 
"  has  authority  to  accept  or  refuse  acceptance  for  all,  in  which 
"  case  presentment  may  be  made  to  him  only ; 

"  2.  Where  the  drawee  is  dead,  presentment  may  be  made  to 
"  his  personal  representative ; 

"  3.  Where  the  drawee  has  been  adjudged  a  bankrupt  or  an 
"  insolvent,  or  has  made  an  assignment  for  the  benefit  of  creditors, 
"  presentment  may  be  made  to  him  or  to  his  trustee  or  assignee."  ** 
A  similar  provision  is  contained  in  the  English  Bills  of  Exchange 
Act.®*  The  term  "  holder  "  is  defined  by  statute  as  the  payee  or 
indorsee  of  the  bill  or  note,  who  is  in  possession  of  it  or  the 
bearer  thereof.®^  The  presentment  in  case  of  a  foreign  bill  of 
exchange  should  be  made  by  a  notary.®^    But  the  statute  recog- 

88.  Preseott  Bank  v.  Caverly,  7  able  or  improper  delay.  Whether 
Gray  (Mass.),  217,  221.  See  also  Gil-  there  has  been,  in  any  particular  case,, 
more  v.  Wilbur,  12  Pick.  (Mass.)  reasonable  diligence  used,  or  whether 
124;  Holbrook  v.  Burt,  22  Pick,  unreasonable  delay  has  occurred,  is  a 
(Mass.)  555.  In  the  ease  of  Mellish  mixed  question  of  law  and  fact,  to  be 
V.  Rawdon,  9  Bing.  (Eng.)  416,  it  ap-  decided  by  the  jury,  actibg  under  the 
peared  that  the  purchaser  of  a  bill  on  direction  of  the  judge,  upon  the  par- 
Rio  Janeiro,  at  sixty  days'  sight,  the  ticular  circumstances  of  each  ease." 
exchange  being  against  him,  kept  it  89.  Neg.  Inst.  L.  (N.  Y.),  §  242. 
nearly  five  months,  and  the  drawee  For  the  same  section  in  statutes  of 
failed  before  presentment;  it  was  held  other  States  see  Appendix. 
that  the  delay  was  not  unreasonable.  90.  English  Bills  of  Exchange  Act, 
Tindal,  C.  J.,  said:  "The  bill  must  be  §  41   (1). 

forwarded   within   a   reasonable    time  91.  Neg.  Inst.  L.    (N.  Y.),  §  2. 

under    all    the    circumstances    of   the  92.  Burlington  First  Nat.  Bank  v., 

case,  and  there  must  be  no  unreason-  Hatch,  78  Mo.  13. 
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nizes  the  validity  of  a  presentment  made  by  a  duly  authorized 
agent  of  the  holder. 

b.  To  whom  presentment  should  he  m^ade. —  The  statute  de- 
clares the  general  rule  as  to  the  proper  person  to  whom  a  bill 
should  be  presented  for  acceptance.*^  It  has  been  said  that,  "  In 
making  a  demand  for  an  acceptance,  the  party  ought,  if  possible, 
to  see  the  drawee  personally,  or  some  agent  appointed  by  him  to 
accept;  and  diligent  inquiry  must  be  made  for  him,  if  he  shall 
not  be  found  at  his  house  or  place  of  business ;  but  a  demand  for 
payment  need  not  be  personal,  and  it  will  be  sufficient  if  it  shall 
be  made  at  one  or  the  other  place  in  business  hours."  **  Although 
the  statute  recognizes  the  right  of  a  person  to  authorize  another 
to  accept  or  refuse  acceptance  on  his  behalf,  the  holder  may  re- 
quire the  person  acting  in  behalf  of  the  drawee  to  clearly  show 
iis  authority.^  If  a  bill  is  addressed  to  two  or  more  drawees 
who  are  not  partners,  it  may  be  accepted  by  each  of  such  persons 
individually.^''  The  rules  which  have  been  hitherto  discussed 
respecting  presentment  of  bills  and  notes  for  payment  are  in  many 
respects  applicable  to  the  presentment  of  bills  for  acceptance.®^ 

c.  Place  of  presentment. —  In  respect  to  the  place  of  the  pre- 
sentment of  a  bill  for  acceptance  it  may  be  well  to  quote  from 
the  opinion  of  Justice  Wayne  in  the  case  of  Wiseman  v.  Chiap- 
pella,®*  as  follows :  "  We  infer,  from  all  the  cases  in  our  books, 
notwithstanding  many  of  them  are  contradictory  to  subsequent 
decisions,  that  the  practice  now,  both  in  England  and  the  United 
States,  does  not  require  more  to  be  done,  in  the  presentment  of  a 
bill  of  exchange  to  an  acceptor  for  payment,  than  that  the  demand 
should  be  made  of  a  merchant  acceptor  at  his  counting-room,  or 
place  of  business ;  and  if  that  be  closed,  so  in  effect  that  a  demand 
cannot  be  made,  or  that  the  acceptor  is  not  to  be  found  at  his  place 
of  business,  and  has  left  no  one  there  to  pay  it,  that  further  in- 
quiry for  him  is  not  necessary,  and  will  be  considered  as  due 
■diligence ;  and  that  presenting  a  bill  under  such  circumstances  at 
the  place  of  business  of  the  acceptor  will  be  prima  facie  evidence 
that  it  had  been  done  at  a  proper  time  of  the  day." 

93.  See   Daniel   on   Negotiable   In-  95.  Atwood  v.  Munnings,  7  E.  &  C. 
struments,  §  455.  (Eng.)   278. 

94.  Justice  Wayne  in  Wiseman  v.  96.  Smith  v.  Milton,  133  Mass.  369. 
Chiappella,  23  How.  (U.  S.)  368,  377,  97.  See  chap.  VIII,  ante. 

16  L.  Ed.  466.  98.  23  How. (U.S.)  368, 16 L.Ed. 466. 
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§  144.  Presentment  on  certain  days;  presentment  where  time  is  insuffi- 
cient. 

a.  On  what  days  presentment  may  he  made. —  The  Negotiable 
Instruments  Law  provides  that :  "  A  bill  may  be  presented  for 
"  acceptance  on  any  day  on  which  negotiable  instruments  may  be 
"  presented  for  payment  under  the  provisions  of  sections  132  and 
"  145  of  this  act.  When  Saturday  is  not  otherwise  a  holiday,  pre- 
"  sentment  for  acceptance  may  be  made  before  twelve  o'clock  noon 
"  on  that  day."  ®^  The  eflfect  of  this  section  is  to  apply  to  present- 
ment of  bills  for  acceptance  the  provisions  of  the  statute  relating 
to  the  days  on  which  an  instrument  may  be  presented  for  payment. 
We  have  already  considered  these  provisions  of  the  statute.^ 

b.  Presentment  where  time  is  insufficient. —  The  Negotiable 
Instruments  Law  provides  that:  "Where  the  holder  of  a  bill 
"  drawn  payable  elsewhere  than  at  the  place  of  business  or  the 
"  residence  of  the  drawee  has  not  time,  with  the  exercise  of  reason- 
"  able  diligence,  to  present  the  bill  for  acceptance  before  pre- 
"  senting  it  for  payment  on  the  day  that  it  falls  due,  the  delay 
"  caused  by  presenting  the  bill  for  acceptance  before  presenting 
"  it  for  payment  is  excused  and  does  not  discharge  the  drawers 
"  and  indorsers."  ^*  This  provision  is  also  found  in  the  English 
Bills  of  Exchange  Act,^  and  Mr.  Chalmers  says  that  it  was  in- 
serted to  settle  a  disputed  point  and,  perhaps,  alters  the  law.^ 

§  145.  Wlien  presentment  is  excused. 

The  Negotiable  Instruments  Law  provides  that :  "  Present- 
"  ment  for  acceptance  is  excused  and  a  bill  may  be  treated  as 
"  dishonored  by  nonacceptance  in  either  of  the  following  cases : 

"  1.  Where  the  drawee  is  dead,  or  has  absconded,  or  is  a  ficti- 
"tious  person,  or  a  person  not  having  capacity  to  contract  by 
"bill; 

99.  Neg.  Inst.  L.    (N.  Y.),   §  243.  able    at    a    London    bank.      It    only 

For  same  section  in  statutes  of  other  reaches    the    English    holder,    or    his 

States  see  Appendix.  agent,   on   the    day   that   it    matures. 

1.  See  §  103,  ante.  He  must,  nevertheless,  present  it  for 
la.  Neg.   Inst.  L.    (N.   Y.),    §   244.  acceptance    to    the    drawees    in    Liv- 

For  same  section  in  statutes  of  other  erpool.      The    act    provides    that    h& 

States  see  Appendix.  shall  not  be  prejudiced  by  so  doing. 

2.  English  Bills  of  Exchange  Act,  Before  the  act  the  usual  practice 
I  39   (4) .  was  to  protest  the  bill  in  London  with- 

3.  Chalmers  on  Bills  of  Exchange,  p.  out  any  presentment  to  the  drawees, 
133,  where  he  says:  "It  settles  a  an  obviously  inconvenient  mode  of 
moot  point  and  perhaps  alters  the  law.  proceeding,  for  the  holder's  object  is 
Suppose  a  bill,  payable  one  month  to  get  the  bill  paid,  and  not  to  run 
after  date,  is  drawn  in  New  York  up  expenses  against  the  drawer  and 
on    a    Liverpool    firm    but    is    pay-  indorsers. 
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"  2.  Where,  after  the  exercise  of  reasonable  diligence,  present- 
"  ment  cannot  be  made ; 

"  3.  Where,  although  presentment  has  been  irregular,  acceptr 
"  ance  has  been  refused  on  some  other  ground."  *  This  section 
seems  to  have  been  derived  from  a  provision  contained  in  the 
English  Bills  of  Exchange  Act.^  The  section  for  the  most  part 
seems  to  be  declaratory  of  the  common  law.  The  last  subdivision  is 
not  support-ed  by  any  American  authority  and  seems  to  have  been 
■arbitrarily  included  in  the  law  in  recognition  of  the  rule  of  the 
English  act.  The  provision  has  little  meaning  except  in  con- 
nection v^ith  the  rule  that  the  fact  that  the  holder  has  reason  to 
believe  that  a  bill  will  be  dishonored  on  presentment  does  not 
excuse  presentment.  This  provision  was  included  in  the  English 
act  as  a  corollary  of  the  subdivision  above  referred  to. 

The  circumstances  which  will  excuse  a  presentment  for  pay- 
ment of  a  negotiable  instrument  are  analogous  to  those  specified 
in  the  above  section  as  excuses  for  a  failure  to  present  a  bill  for 
acceptance.  Reference  may  be  made  to  a  preceding  chapter  for 
the  purpose  of  ascertaining  the  sufficiency  of  such  circumstances.® 
A  presentment  for  payment  in  the  case  of  the  death  of  a  drawee 
or  acceptor  of  a  bill  should  be  made  to  his  personal  representative, 
but  where  the  bill  is  not  yet  accepted,  presentment  to  a  personal 
representative  of  the  deceased  drawee  would  be  absolutely  use^ 
less  because  of  the  fact  that  a  personal  representative  cannot,  by 
his  own  contract  bind  the  estate  of  his  decedent.^ 

§  146.  Dishonor  by  nonacceptance. 

a.  When  hill  dishonored  by  nonacceptance. —  The  l^egotiable 
Instruments  Law  provides  that:  "A  bill  is  dishonored  by  non- 
"  acceptance : 

"  1.  When  it  is  duly  presented  for  acceptance,  and  such  an 
"  acceptance  as  is  prescribed  by  this  act  is  refused  or  cannot  be 
"  obtained ;  or 

"  2.  When  presentment  for  acceptance  is  excused  and  the  bill 
"  is  not  accepted."  ®  The  English  Bills  of  Exchange  Act  contains 
a  similar  provision.^ 

4.  Neg.  Inst.  L:  (N.  Y.),  §  245.  8.     Neg.     Inst.     Law      (N.     Y.), 

5.  English  Bills  of   Exchange   Act,  §     246.      For    the    same    section    in 
§  41  (2).  the  statutes   of  other  States  see  Ap- 

6.  See  §  101,  ante.  peudix. 

7.  Schmittler  v.  Simon,  101  N.  Y.  9.  English  Bills  of  Exchange  Act, 
554,  5  N.  E.  452.  §  43  (1). 
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b.  Duty  of  holder  where  bill  is  not  accepted. —  The  Negotiable 
Instruments  Law  provides  that :  "  Where  a  bill  is  duly  presented 
"  for  acceptance  and  is  not  accepted  within  the  prescribed  time, 
"the  person  presenting  it  must  treat  the  bill  as  dishonored  by 
"  nonacceptance  or  he  loses  the  right  of  recourse  against  the 
"  drawer  and  indorsers."  ^^  A  somewhat  similar  provision  is  con- 
tained in  the  English  Bills  of  Exchange  Act."  The  statute  per- 
mits the  drawee  to  retain  possession  of  the  bill  or  at  least  to  con- 
sider the  question  of  his  acceptance,  for  a  period  of  twenty-four 
iours  after  presentment.^^  The  effect  of  this  section  is  that  when 
the  bill  has  been  considered  for  twenty-four  hours  after  its  pre- 
■sentment  for  acceptance  the  person  presenting  it  must  serve  notice 
of  its  nonacceptance  upon  the  parties  entitled  thereto.-^^  If  such 
notice  is  not  given  or  the  bill  is  not  otherwise  dishonored  the 
drawer  and  indorsers  thereof  will  be  discharged.  Even  if  there 
be  no  necessity  for  the  presentment  of  a  bill  for  acceptance,  if  the 
bill  be  presented  and  its  acceptance  is  refused,  it  will  be  necessary 
to  treat  the  bill  as  dishonored  and  give  notice  thereof  to  the 
parties  entitled  thereto." 

C;  Rights  of  holder  where  hill  is  not  accepted. —  The  !Nego- 
tiable  Instruments  Law  provides  that :  "  When  a  bill  is  dis- 
"  honored  by  nonacceptance,  an  immediate  right  of  recourse 
"  against  the  drawers  and  indorsers  accrues  to  the  holder  and  no 
"  presentment  for  payment  is  necessary."  ^®  A  similar  provision 
is  contained  in  the  English  Bills  of  Exchange  Act.^®  The  imme- 
diate right  of  recourse  arising  on  nonacceptance  is  an  exceptional 
right ;  and  seems  peculiar  to  English  and  American  law.^^  Under 
the  continental  codes  the  holder  can  only  protest  the  bill  for  non- 
acceptance,  and  demand  security  from  the  drawer  and  indorsers.^^ 

10.  Neg.  Inst.  L.    (N.  Y.),  §   247.  13.  As  to  notice  of  dishonor  by  non- 
For  the  same  section  in  the  statutes  acceptance  see  chap.  IX,  ante,  §  118. 
of  other  States  see  Appendix.  14.  Pendleton  v.  Knickerbocker  Life 

11.  English  Bills  of  Exchange  Act,  Ins.  Co.,  5  Fed.  238;  Landrum  T. 
§  42.  The  section  provides  that  when  Trowbridge,  2  Mete.  (Mass.)  281; 
a  bill  is  duly  presented  for  acceptance,  Union  Nat.  Bank  v.  Marr,  6  Bush 
and  is  not  accepted  within  the  cus-  (Ky.),  614;  House  v.  Adams,  48  Pa. 
tomary  time,  the  person  presenting  it  St.  261,  76  Am.  Dec.  588. 

must  treat  it  as  dishonored  by  non-  15.  Neg.  Inst.  L.    (N.  Y.),    §   248. 

acceptance.     If  he  do  not,  the  holder  For  the  same  section  in  the  statutes  of 

shall  lose  his  right  of  recourse  against  other  States  see  Appendix. 

the  drawer  and  indorsers.     It  will  be  16.  English  Bills  of  Exchange  Act, 

noticed  that  in  the  English   act   the  §  43  (2). 

words  "customary  time"  are  used  in^  17.  Whitehead  v.  Walker,  11  L.  J. 

stead  of  "prescribed  time."  Exeh.   (Eng.)    168. 

12.  See  Neg.  Inst.  L.  (N.  Y.),  18.  French  Code,  arts.  119,  120; 
§  224;  §  149,  post.  German  Exchange  Law,  arts.  25-28. 
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§  147.  Acceptance,  how  Made. 

a.  Statutory  provision. 

b.  Acceptance  may  be  verbal. 

c.  By  whom  made. 

d.  Form  of  acceptance. 

e.  Holder  entitled  to  acceptance  on  face  of  bill. 

f.  Acceptance  by  separate  instrument. 

§  148.  When  Promise  to  Accept  Equivalent  to  Acceptance. 

a.  Statutory  provision. 

b.  General  rule. 

c.  Form  and  requisites  of  promise. 

d.  Verbal  promise  to  accept. 

e.  Conformity  with  terms  of  promise. 

§  149.  Time  Allowed  to  Accept. 

§  150.  Liability  for  Retention  or  Destruction  of  Bill. 

a.  Statutory  provision. 

b.  Hetention  of  bill. 

§  151.  Acceptance  of  Incomplete  Bill. 

a.  Statutory  provision. 

b.  Acceptance  before  completion  of  bill. 

c.  Acceptance  after  maturity  or  dishonor. 

§  152.  Kinds  of  Acceptance;  General  Acceptance. 

a.  Kinds  of  acceptance;  statutory  provision. 

b.  Acceptance  to  pay  at  a  particular  place;  statutory  provision. 

§  153.  Qualified  Acceptance. 

a.  Statutory  provision. 

b.  Conditional  acceptance. 

c.  Qualified  as  to  time. 

d.  Rights  of  parties  as  to  qualified  acceptance. 

§  147.  Acceptance,  how  made. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :    "  The  acceptance  of  a  bill  is  the  signification  by  tho 
38 
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"  drawee  of  his  assent  to  the  order  of  the  drawer.  The  acceptance 
"must  be  in  writing  and  signed  by  the  drawee.  It  must  not 
"  express  that  the  drawee  will  perform  his  promise  by  any  other 
"  means  than  the  payment  of  money."  ^®  The  definition  of  an 
acceptance  contained  in  this  section  is  the  same  as  that  contained 
in  the  English  Bills  of  Exchange  Act.^  The  requirements  as  to 
the  form  of  the  acceptance  contained  in  the  above  section  are  also 
the  same  in  siibstance  as  in  the  English  Bills  of  Exchange  Act."^ 
After  the  drawee  has  accepted  a  bill  he  is  termed  the  "  acceptor." 
b.  Acceptance  may  he  verbal. —  Except  as  changed  by  statute 
the  acceptance  of  a  bill  of  exchange  may  be  verbal  as  well  as  writ- 
ten.^^  Even  prior  to  the  adoption  of  the  Negotiable  Instruments 
Law  statutes  were  in  force  in  most  of  the  States  requiring  accept- 
ances of  bills  of  exchange  to  be  in  writing.  These  statutes  fol- 
lowed in  most  respects  the  statute  of  1  &  2  George  IV,  chap.  78, 
where  it  was  enacted  that  the  acceptance  of  an  inland  bill  of 
exchange  should  be  in  writing  and  on  the  bill  itself.  The  verbal 
promise  by  a  drawee  to  pay  an  existing  bill  is  valid  as  an 
acceptance.^* 

19.  Neg.  Inst.  L.  (N.  Y.),  §  220.  Colorado.— IMrkee  v.  Conklin,  13 
For  same  section  in  statutes  of  other   Colo.  App.  313,  57  Pae.  486. 

States  see  Appendix.  Gonnecticut. —  Dougal   v.   Cowles,   5 

20.  English  Bills  of  Exchange  Act,  Day,  511;  Jarvis  v.  Wilson,  46  Conn. 
§  17  (1).  90,  33  Am.  Rep.  18. 

21.  English  Bills  of  Exchange  Act,  Illinois. —  Sturges  v.  Fourth  Nat. 
§  17  (2),  which  provides  that,  "An  Bank,  75  111.  595 ;  Nelson  v.  First  Nat. 
acceptance  is  invalid  unless  it  com-  Bank,  48  111.  36;  Mason  v.  Dousay,  35 
plies  with  the  following  conditions.  111.  424,  85  Am.  Dec.  368;  Davis  v. 
namely;  (a)  it  must  be  written  on  Rifctenhouse  <s  Embree  Co.,  72  111.  App. 
the  bill  and  be  signed  by  the  drawee.  58. 

The    mere    signature    of    the    drawee  Indiana. —  Spurgeon    v.    Swain,    13 

without  additional  words  is  sufficient.  Ind.  App.  188,  41  N.  E.  397. 

(b)   It    must    not    express    that    the  Massachusetts. — Pierce  v.  Kittredge; 

drawee  will  perform  his  promise   by  115    Mass.    374;    Exchange    Bank   v. 

any  other  means  than  the  payment  of  Rice,    98    Mass.    288;    Putnam    Nat. 

money."  Bank  v.  Snow,  172  Mass.  569,  52  N.  E. 

22.  Verbal    acceptances. —  The    vta-  1079. 

conditional,    acceptance    of     a     draft,  New  Hampshire. —  Barnet  v.  Smith, 

whether   or    not    there    shall    be    any  30  N.  H.  256,  64  Am.  Dec.  290;  Edson 

funds  in  the  hands  of  the  acceptor  to  v.  Puller,  22  N.  H.  183. 

discharge  it,  is  not  a  promise  to  an-  Neio  Jersey. —  Williams  v.  Winans, 

swer  fpr  the   debt  of  another  within  14  N.  J.  L.  339. 

the  Statute  of  Frauds  and  need  not,  New  York. — Ontario  Bank  v.  Worth- 
therefore,   be  in  writing.     Walton  v.  ington,  12  Wend.  593. 
Mandeville,  56  Iowa,  597,  5  N.  W.  776,  Texas. — ^White  v.  Dienger  (Tex.  Civ. 
41  Am.  Rep.  123;  Dull  v.  Bricker,  76  App.),  25  S.  W.  666. 
Pa.  St.  255.     See  also  note  to  Allen  Vermont. —  Arnold   v.    Sprague,    34 
V.  Leavers,  26  L.  R.  A.  320.  ,  Vt.  402. 

The  following  cases  are  to  the  effect  23.  Verbal  promise  to  accept. —  Ed- 

that  an  acceptance  may  be  verbal:  son  v.  Puller,  22  N.  H.  183.     Where. 


§  147.  By  "Whom  IIade  ;  Foem.  595 

c.  By  whom  made. —  Except  where  the  acceptance  is  for  honor 
or  sufra  protest,  the  acceptance  must  be  by  the  drawee  of  the 
bill.^  Where  a  bill  is  drawn  upon  several  drawees,  if  not 
accepted  by  all  it  may  be  treated  as  dishonored;  but  if  accepted 
by  a  part  it  will  be  a  good  and  valid  acceptance  as  to  them.^ 
Where  a  bill  is  addressed  to  a  single  drawee  there  cannot  be  a 
series  of  acceptors,  but  the  bill  must  be  accepted  by  the  drawee 
himself  or  by  some  one  for  the  honor  of  the  drawer.^  An  agent 
may  bind  his  principal  by  an  acceptance  in  the  same  manner  as 
by  any  other  contract.^ 

d.  Form  of  acceptance. —  The  usual  form  of  accepting  a  bill 
of  exchange  is  by  writing  upon  the  face  of  the  bill  the  word 
"  accepted  "  with  the  signature  of  the  drawee  appended  thereto-. 
If  the  acceptance  is  qualified,  appropriate  words  should  be  used 
to  designate  the  character  of  the  qualification.  It  is  not  neces- 
sary, however,  that  the  word  "  accepted  "  should  be  used ;  any 
other  words  that  indicate  that  tiie  drawee  intended  thereby  to 
absolutely  accept  the  bill  will  be  sufficient.^     The  drawee  may 

one  on  ■whom  an  order  is  made  states  chants.     A  bill  must  be  accepted  by 

that  he  cannot  pay  it  at  that  time,  the  drawee,  or  failing  him,  by  some 

but  will  later,  it  is  a  valid  acceptance,  one  for  the  honor  of  the  drawer.  There 

St.  Louis  Nat.  Stock  Yards  v.  O'Rielly,  cannot  be  a  series  of  acceptors." 
85  111.  546.     In  the  ease  of  Mason  v.        27.  Chitty  on  Bills,  320.     See  also 

Dousay,  35  111.  424,  85  Am.  Dec.  368,  as  to  authority  o'f  agent  to  bind  his 

it  was  held  that  a  reply  made  by  the  principal  §  29,  (6),  ante. 
drawee  of  the  bill  upon  demand  for        In   the    case   of   Bruce   v.    Lord,    1 

payment,  thkt  it  is  all  right,  and  he  Hilt.    (N.  Y.)    247,  it  was  held  that 

has  told  the  payee  that  he  would  pay  where  the  drawee  accepts  in  his  own 

it  in  the  course  of  thirty  or  sixty  days,  name,  adding  thereto  words  indicating 

is  a  valid  aoeeptanoe.     See  also  Ward  that  he  acted  as  an  agent,  but  in  such 

V.  Allen,  2  Mete.   (Mass.)   53,  35  Am.  a  form  as  to  constitute   a  mere  per- 

Dee.  387 ;   Short  v.  Blount,  99  N.  C.  sonal  description,  he  will  be  personally 

49,   5   S.   E.    190;    Spaulding  v.   An-  liable.      But   he   may   discharge   him- 

drews,  48  Pa.  St.  411.  self  from  the  liability  by  showing  that 

24.  Walton  v.  Williams,  44  Ala.  he  accepted  the  bill  as  an  agent  having 
347 ;  Smith  v.  Lockridge,  8  Bush  the  authority  so  to  do,  which  fact  was 
(Ky.),  42i3;  Heeman  v.  Nash,  8  Minn,  known  by  the  plaintiff  at  the  time  the 
407,  83  Am.  Dec.  790.  acceptance  was  made.    A  solicitor  can- 

25.  Byles  on  Bills  (16th  ed.),  258;  not  bind  his  clients,  nor  an  adminis- 
Owen  V.  Von  Uster,  10  C.  B.  (Eng.)  trator  the  estate,  by  an  acceptance  of 
318;  Nichols  v.  Diamond,  9  Exch.  an  order  directed  to  him  as  such 
(Eng.)  154;  Smith  v.  Milton,  133  solicitor  or  administrator.  Hadlock 
Mass.  369.                  ,  v.   Brooks,   178  Mass.   425,   59  N.   E. 

26.  Jackson  v.  Hudson,  2    Campb.  1009. 

(Eng.)  447,  in  which  ease  Lord  Ellen-  28.  Words  indicating  acceptance. — 
borough  said :  "  But  I  know  of  no  In  the  ease  of  Van  Strum  v.  Liljen- 
custom  or  usage  of  merchants  accord-  gren,  37  Minn.  191,  33  N.  W.  555,  it 
ing  to  which,  if  a  bill  be  drawn  upon  was  held  that  the  word  "  except "  writ- 
one  man,  it  may  be  accepted  by  two;  ten  and  signed  upon  the  face  of  the 
the  acceptance  of  the  defendant  is  con-  bill  of  exchange  was  sufficient  to  con- 
trary to  the  usage  and  custom  of  mer-    stitute  an  acceptance,  and  the   court 
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accept  the  bill  by  merely  writing  his  name  across  the  face  thereof, 
although  it  may  not  be  a  literal  compliance  with  the  statute  requir- 
ing the  acceptance  to  be  in  writing  and  signed  by  the  drawee.^ 

e.  Holder  entitled  to  acceptance  on  face  of  hill. —  The  Nego- 
tiable Instruments  Law  provides  that:  "  The  holder  of  the  bill 
"  presenting  the  same  for  acceptance  may  require  that  the  accept- 
"  ance  be  written  on  the  bill  and  if  such  request  is  refused,  may 
"  treat  the  bill  as  dishonored."  ^^  This  provision  is  collateral  to 
the  requirement  that  the  acceptance  be  in  writing  and  signed  by 
the  drawee.  If  the  acceptance  is  not  in  writing  the  effect  of  the 
statute  is  to  discharge  tbe  drawee  from  liability ;  if  the  acceptance 
is  not  written  upon  the  instrunient  itself  the  acceptor  is  not  liable 
to  a  subsequent  holder  of  the  bill  unless  he  became  such  on  the 
faith  of  an  acceptance  contained  in  a  separate  instrument.  The 
effect  of  the  above  section  is  to  require  an  acceptance  upon  the  bill 
so  that  it  may  contain  in  itself  a  binding  obligation  in  favor  of 
all  subsequent  parties  as  against  the  acceptor. 

f .  Acceptance  hy  separate  instrument. —  The  !Negotiable  In- 
struments Law  also  provides  that :  "  Where  an  acceptance  is 
"  written  on  a  paper  other  than  the  bill  itself,  it  does  not  bind  the 
"  acceptor  except  in  favor  of  the  person  to  whom  it  is  shown  and 
"  who,  on  the  faith  thereof,  receives  the  bill  for  value."  ^^  The 
object  of  this  provision  is  to  promote  convenience  in  commercial 
transactions.  It  is  often  desirable  for  the  purpose  of  avoiding 
delay  to  accept  a  bill  which  has  not  yet  been  presented  by  means 
of  a  telegram  or  a  letter.^" 

g  148.  When  promUe  to  accept  equivalent  to  acceptance. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law 
provides  that:      "An  unconditional  promise  in  writing  to  accept 

said :    "  No  other  import  can  be  given  the   date  of  the  acceptance.     Brann- 

to  such  writings  upon  the  instruments  ion  v.  Henderson,  12  B.  Mon.    (Ky.) 

by  the  drawee  than  that  he  thereby  64. 

accepted  the  same,  nor  can  there  have  29.  Wheeler  v.    Webster,    1    E.   D. 

been  any  other  purpose  in  such  writ-  Smith    (N.  Y. ),   1;   Spier  v.  Pratt,  2 

ings  than  of    signifying  his    accept-  Hill   (N.  Y.),  582,  38  Am.  Dee.  600; 

ance."    See  also  Miller  v.  Butler,  Fed.  Fowler  v.  Gates  City  Nat.  Bank,  88 

Cas.  No.  9,565,  1  Cranch  C.  C.  (U.  S.)  Ga.  29,  13  S.  ii.  831;  Mechanics'  Bank 

470;  Cortelyou  v.  Maben,  22  Neb.  697,  v.  Yager,  62  Miss.  529. 

36N.  W.  159.  30.  Neg.  Inst.  L.    (N.  Y.),  §   221. 

A  drawee  indorsed  on  an  order  ad-  For  same  section  in  statutes  of  other 

dressed  to  him  the  words,  "  I  will  see  States  see  Appendix, 

the  within  paid  eventually;"  it  was  31.  Neg.   Inst.  L.    (N.  Y.),   §   222. 

held  that  these  words  were  sufficient  For  same  section  in  sftatutes  of  other 

to  constitute  an  acceptance,  and  that  States  see  Appendix, 

he   was    liable   to   pay   on   and   after  32.  See    North    Atchison    Bank    v. 
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"  a  bill  before  it  is  drawn  is  deemed  an  actual  acceptance  in  favor 
"  of  every  person  who,  upon  the  faith  thereof,  receives  the  bill  for 
"  value."  ^  This  provision  follows  as  a  natural  consequence  of 
the  rule  that  an  acceptance  by  a  separate  instrument  is  binding 
upon  the  acceptor  in  favor  of  the  person  who,  on  the  faith  thereof, 
receives  the  bill  for  value. ^*  The  former  English  doctrine  was 
that  the  promise  to  accept,  given  before  the  bill  was  made, 
amounted  to  an  acceptance.^^  But  this  doctrine  was  afterward 
qualified  so  that  a  person  who  was  not  induced  to>  take  the  bill 
by  the  promise  to  accept  could  not  avail  himself  of  the  promise.^* 
The  rule  in  England  now  seems  to  be  that  a  written  or  verbal 
promise  to  accept  a  bill  which  does  not  exist  is  not  equivalent  to 
an  acceptance  ;^''  but  the  written  or  verbal  promise  to  pay  an  exist- 
ing bill  is  a  valid  acceptance  and  will  bind  the  person  who  gives 
it.^*  Where  a  general  promise  to  accept  is  issued  by  a  person  or 
by  a  bank,  intended  to  be  shown  to  third  persons  for  the  purpose 
of  giving  credit  to  bills  of  exchange,  it  constitutes  a  letter  of  credit 
and  effectually  binds  the  promisor  to  pay  all  bills  drawn  in  con- 
formity therewith,  even  without  a  formal  acceptance.*^ 

b.  General  rule. —  The  leading  American  case  on  this  subject 
is  that  of  Coolidge  v.  Payson,*"  where  the  leading  English  cases 
were  carefully  reviewed  by  Chief  Justice  Marshall,  and  he  stated 
the  rule  to  be,  "  That  a  letter  written  a  reasonable  time  before  or 
after  the  date  of  the  bill  of  exchange,  describing  it  in  terms  not 
to  be  mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  per- 
son who  afterward  takes  the  bill  on  the  credit  of  the  letter,  a 

Garretson,  51  Fed.   167 ;   Fairehild  v.  36.  Milne  v.  Prest,  4  Campb.  (Eng.) 

Peltman,  33  Hun  (N.  Y.),  398.  393,  in  which  Gibbs,  Ch.  J.,  said:    "A 

In  the   ease   of   Clarke    v.    Cock,   4  promise  to   accept  not   communicated 

East     (Eng.),    57,     71,    Lord    Ellen-  to  the  person  who  takes  the  bill  does 

borough   said :      "  It   may   be  for   the  not  amount  to  an  acceptance ;  but,  if 

convenience  of  mercantile  affairs  that  the  person  be  thereby  induced  to  take 

the  bill  may  be  accepted  by  a  collateral  a  bill,  he  gains  a  right  equivalent  to 

writing,  without  the  bill  itself  coming  an     actual     acceptance,     against    the 

to  the   actual  touch   of  the  acceptor,  party  who  has  given  the  promise   to 

which   would  sometimes   create   great  accept." 

delay."  37.  Johnson    v.     Ceilings,     1    East 

33.  Neg.  Inst.  L.  (N.  Y.),  §  223.  ( Eng. ),  98 ;  Bank  of  Ireland  v.  Archer, 
For  the   same   section   in   statutes  of  11  M.  &  W.   (Eng.)  383. 

other  States  see  Appendix.  38.  Clarke  v.  Cock,  4  East   (Eng.), 

34.  Neg.  Inst.  L.    (N.  Y.),   §   222.    57. 

See  also  preceding  section.  39.  Byles  on  Bills  (16th  ed.),  Ill; 

35.  Byles  on  Bills  (16th  ed.),  260;  In  re  Agricultural  Bank,  L.  R.,  2 
Pillans  V.  Van  Microp,  3  Burr.  (Eng.)  Ch.  (Eng.)  391.  See  also  §  18, 
1663;  Pierson  v.  Dunlop,  Cowp.  (Eng.)  ante. 

571;  Mason  v.  Hunt,  Doug.  (Eng.)  40.  2  Wheat.  (U.  S.)  66,  4  L.  Ed. 
284,  287.  185. 
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virtual  acceptance  binding  the  person  who  makes  the  promise." 
This  rule  has  been  universally  adopted  by  the  courts  in  all  the 
States  and  may  be  considered  as  a  generally  accepted  doctrine  in 
this  country.^^ 

c.  Form  and  requisites  of  promise. —  The  promise  need  not  be 
expressed  in  any  particular  form.  It  has,  however,  been  gener- 
ally held  that  it  should  so  describe  the  bill  to  be  drawn  as  not  to 
permit  any  mistake  in  its  identification.*^ 


41.  Letter  of  credit  promising  to  ac- 
cept bills  of  exchange,  see  the  follow- 
ing cases : 

Vmted  States. —  Townsley  v.  Sum- 
rail,  2  Pet.  181,  7  L.  Ed.  386;  Boyce  v. 
Edwards,  4  Pet.  Ill,  7  L.  Ed.  799; 
Wildes  V.  Savage,  Fed.  Oas.  No.  17,633; 
Bayard  v.  Lathy,  Fed.  Gas.  No.  1,131, 
2  McLean,  462;  Cassel  v.  Dows,  Fed. 
Oas.  No.  2,502,  1  BlutAf.  335. 

Alaiama. —  Kennedy  v.  Geddes,  8 
Port.  263,  33  Am.  Dec.  289. 

Illinois. — Second  Nat.  Bank  v.  Dieff- 
enidorf,  90  111.  396;  Nelson  v.  Chicago 
First  Nat.  Bank,  48  III.  36,  95  Am. 
Dee.  510. 

Indiana. —  Beech  v.  State  Bank,  2 
Ind.  488. 

Iowa. —  Lindley  v.  Waterloo  First 
Nat.  Bank,  76  Iowa,  629,  41  N.  W. 
381,  14  Am.  St.  Eep.  254. 

Kentucky. —  Vance  v.  Ward,  2  Dana, 
95. 

Louisiana. — ^CarroUton  Bank  v.  Tay- 
leur,  16  La.  490,  35  Am.  Dec.  219. 

Maine. —  Plummer  v.  Lyman,  49 
Me.  229 ;  Scott  v.  McLellan,  2  Me.  199. 

Massachusetts. —  Putnam  Nat.  Bank 
V.  Snow,  172  Mass.  569,  52  N.  E.  1070; 
Central  Savings  Bank  v.  Richards,  109 
Mass.  413;  Murdock  v.  Mills,  11  Mete. 
'5;  Mayhew  v.  Prince,  11  Mass.  55; 
iStorer  v.  Logan,  9  Mass.  55 ;  Banorgee 
V.  Hovey,  5  Mass.  11,  4  Am.  Dec.  17. 

Minnesota. —  Woodard  v.  Griffiths- 
Marshall  Grain  Com.  Co.,  43  Mina. 
260,  45  N.  W.  433. 

Mississippi. —  Pollock  v.  Helm,  54 
Miss.  1,  28  Am.  Rep.  342. 

New  York. —  Scott  v.  Pilkington,  15 
Abb.  Pr.  280;  Ulster  County  Bank  v. 
McFarlan,  5  Hill,  432 ;  Bank  of  Michi- 
gan V.  Ely,  17  Wend.  508;  Ontario 
Bank  v.  Worthington,  12  Wend.  593; 
Goodrich  v.  Gordon,  15  Johns.  6; 
Eenecke  v.  Haebler,  38  App.  Div.  344, 
58  N.  Y.  Supp.  16,  uffd.  166  N.  Y.  631, 
60  N.  E.  1107. 


North  Carolina. —  Nimocks  v.  Woody, 
97  N.  C.  1,  2  S.  E.  249. 

South  Carolina. — Strohecker  v.  Cohen, 
1  Speers,  349. 

42.  Description  of  bill. —  In  the  ease 
of  Nelson  v.  Chicago  First  Nat.  Bank, 
48  111.  36,  the  court  said,  after  quoting 
the  rule  as  laid  down  by  Chief  Justice 
Marshall :  "  This  rule  has  been  con- 
stantly followed  by  the  courts  of  this 
country,  the  only  point  of  dispute  be- 
ing as  to  the  degree  of  accuracy  with 
which  the  promise  to  accept  must  de- 
scribe the  nonexisting  bill,  and  it  is 
objected  in  the  present  case,  by  coun- 
sel for  the  appellee,  that  the  promise 
to  pay  by  the  bank  did  not  sufficiently 
identify  the  cheeks  to  which  the  prom- 
ise was  to  be  applied,  and  the  case  of 
Boyee  v.  Edwards,  4  Pet.  122,  is  cited 
as  an  authority  in  point.  The  author- 
ity of  that  case  is  certainly  to  the  ef- 
fect that  the  promise  of  the  bank 
cannot  be  treated  as  a  technical  ac- 
ceptance, for  want  of  identification  of 
the  cheeks.  We  may  be  permitted  to 
say,  however,  that  the  difference  be- 
tween a  promise  to  accept  a  particular 
bill  or  check  to  be  thereafter  drawn, 
and  the  promise  to  accept  all  checks 
which  a  person  might  draw  for  a  spe- 
cified purpose,  is  so  extremely  tech- 
nical and  refined  that  we  should  be 
inclined,  where  the  plaintiff  had  re- 
ceived the  check  or  bill  upon  the  faith 
of  the  promise  and  had  sued  on  the 
promise  as  an  acceptance,  to  hold  that 
it  was  a  distinction  without  a  dif- 
ference. 

It  seems  to  us,  a  fair  construction 
of  the  language  of  Chief  Justice  Mar- 
shall would  require,  not  that  the 
promise  should  describe  the  bill  to  be 
drawn  and  accepted,  by  its  date  and 
amount,  and  the  name  of  the  drawee, 
as  that  would  be  generally  impossible ; 
but  merely  in  such  a  mode  that  there 
could  be  no  possible  doubt  as  to  the 
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The  promise  to  accept  must  be  unconditional.  Under  certain 
-circumstances,  as  where  a  creditor  authorizes  his  debtor  to  draw 
on  him,  for  the  purpose  of  procuring  such  draft  to  be  discounted 
for  his,  the  drawee's,  benefit,  an  unqualified  authority  by  the 
drawee,  to  draw  on  him  for  a  certain  amount,  is  an  unconditional 
promise  to  pay  the  draft.*^  The  authority  need  not  be  phrased 
in  the  precise  and  formal  language  of  a  legal  document;  special 
promissory  words  are  unnecessary,  where  the  language  employed 
sufficiently  imports  a  legal  obligation.**  Words  of  limitation  or 
direction  as  to  the  purposes  or  the  amount  for  which  the  drafts 
are  made  are  not  necessarily  words  of  condition,  and  do  not  affect 
the  imconditional  character  of  the  promise.*^  But  where  a  con- 
application  of  the  promise  to  the  bill  Mich.  450;  Burke  v.  Utah  Nat.  Bank, 
to  he  drawn.  A  description  of  suffi-  47  Neb.  247,  66  N.  W.  295. 
cient  certainty  could  thus  be  made  to  A  telegram  in  the  words:  "  Will 
apply  to  a  series  of  bills,  as  well  as  to  pay  H.'s  draft,  $2,300,  for  stock,"  is 
one  bill."  See  also  Ulster  County  an  absolute  undertaking  to  accept  and 
Bank  v.  McFarlan,  5  Hill  (N.  Y.),  pay.  The  words  "for  stock"  merely 
432;  First  Nat.  Bank  v.  Clark,  61  indicate  the  nature  of  the  considera- 
Md.  400,  48  Am.  Eep.  114;  Valle  v.  tion  as  between  the  drawer  and  ac- 
Cerre,  36  Mo.  575,  88  Am.  Dec.  161.  ceptor.  Coffman  v.  Campbell,  87  111. 
43.  Authority  to  draw  for  specific  98.  A  promise  in  these  terms,  "  I  have 
purposes. —  Barney  v.  Worthington,  37  no  objection  to  accepting  for  you  at 
N.  Y.  112,  in  which  a  letter  was  di-  three  and  four  months  on  the  terms 
reeled  to  a  partner  by  a-nxrther  member  you  propose,"  contained  in  a  letter,  is 
of  a  firm  evidently  intended  to  author-  an  absolute,  and  not  a  conditional, 
ize  the  firm  to  draw  upon  him  in  the  promise,  and  warrants  a  single  draft 
manner  and  for  the  purposes  stated  at  four  months.  Parker  v.  Greele,  5 
therein.  The  court  said:  "The  letter  Wend.  (N.  Y.)  414.  And  in  the  case 
is  to  be  read  in  the  light  of  the  sur-  of  Michigan  Bank  v.  Ely,  17  Wend, 
rounding  circumstances;  proof  of  (N.  Y.)  508,  it  was  held  that  a  writ- 
which  was  properly  admitted  to  aid  ten  direction  by  a  principal  to  his 
the  court  in  ascertaining  the  purpose  agent  to  make  drafts  on  him  to  a  cer- 
cf  the  paper,  and  in  applying  and  in-  tain  amount,  if  the  agent  should  need 
terpretlng  its  language.  *  *  *  In  more  funds,  is  an  unconditional  prom- 
view  of  the  circumstances  under  which  ise  to  accept  drafts  which  might  be 
it  was  given,  the  defendant's  unquali-  drawn  by  the  agent  in  the  manner  di- 
fied  authority  to  draw  on  him  for  the   reoted. 

amount  was  equivalent  to  an  uncondi-       44.  Kuiz  v.  Renauld,  100  N.  Y.  256, 
tional  promise  to  pay  the  draft.     The   3  N.  E.  182. 

absence  of  technical  promissory  words  45.  Words  limiting  promise  to  ac- 
is  of  no  practical  moment,  where  the  cept. —  Bank  of  Michigan  v.  Ely,  17 
language  employed  is  such  as  to  raise  Wend.  (N.  Y.)  508;  Ulster  County 
an  imperative  legal  obligation."  See  Bank  v.  McParlan,  5  Hill  (N.  Y.),i 
also  Ruiz  V.  Renauld,  100  N.  Y.  256,  532 ;  Merchants'  Bank  v.  Griswold,  72 
3  N.  E.  182;  Merchants'  Bank  v.  N.  Y'.  472,  in  which  case  the  defend- 
Crriswold,  72  N.  Y.  472,  479;  Smith  ant  executed  a  power  of  attorney  in 
V.  Ledyard,  49  Ala.  279;  Whilden  v.  the  following  form:  "I  hereby  au- 
Merchants  &  Planters'  Bank,  64  Ala.  thorize  Horace  Loveland,  as  my  agent, 
1,  38  Am.  Rep.  1;  James  v.  E.  G.  to  make  drafts  on  me  from  time  to 
Iiyons  Co.,  134  Oal.  189,  66  Pac.  210;  time,  as  mi^y  be  necessary  for  the  pur- 
Gates  V.  Parker,  43  Me.  544;  First  chase  of  lumber  on  my  account,  and 
Nat.  Bank  v.  Clark,  61  Md.  400,  48  to  consign  the  same  to  the  care  of 
Am.    Rep.    114;    Bissell    v.    Lewis,   4  P.  W.  Scribner  &  Co."    In  an  action 
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dition  precedent  is  attached  to  a  promise  to  accept  a  till,  which, 
is  a,  substantive  part  of  the  promise  and  is  so  coupled  with  it  as 
to  show  that  the  promisor  did  not  intend  to  hind  himself,  except 
on  compliance  with  the  condition,  it  is  not  such  an  unconditional 
promise  to  accept  as  will  support  an  action  against  the  promisor 
as  an  acceptor.**  In  all  cases  the  promise  to  accept  must  have 
induced  the  person  to  receive  the  hill;  the  promise  must  have 
given  credit  to  the  bill.*^  A  written  promise  to  accept  a  nonexist- 
ing  bill  will  not  amount  to  an  acceptance  thereof  in  favor  of  one 
who  had  subsequently  received  the  bill  without  knowledge  of  the 
promise,  and  not  on  the  credit  thereof.**  But  it  is  not  necessary 
that  the  written  promise  to  accept  be  shown  to  the  person  who 
takes  the  bill  relying  on  the  existence  of  the  promise ;  if  he  chooses 
to  act  without  an  inspection  of  the  written  promise,  he  will  be 
deemed  to  have  such  information  as  he  would  have  acquired  by 
reading  it.*"  A  promise  to  accept  given  by  a  telegram  will  be 
sufficient,  if  it  otherwise  complies  with  the  requirements.^" 

d.  Verbal  promise  to  accept. — At  common  law  a  verbal  promise 
to  accept  a  bill,  if  credit  is  given  the  bill,  on  the  faith  thereof,  is 
as  binding  as  though  the  promise  was  written.^^      No  distinction 

upon  a  draft,  drawn  by  Loveland  in  drawee  liable  to  the  holder  as  an  ac- 
his  own  name,  and  discounted  by  the   ceptor. 

plaintiff  upon  the  faith  and  credit  of.  An  indorsee  of  a  bill  who  does  not 
and  upon  the  delivery  of  the  instru-  take  it  on  the  credit  of  the  drawee's 
ihent,  it  was  held  that  the  authority  promise  to  accept  cannot  maintain  an 
given  was  absolute  within  the  pre-  action  against  him  on  such  implied  ae- 
seribed  limits,  and  was  equivalent  to  ceptance.  Goodrich  v.  Gordon,  15 
an  unconditional  promise  to  pay  drafts  Johns.  (N.  Y.)  6;  Howland  v.  Carson, 
so  drawn;  that  the  words  "as  may  be    15  Pa.  St.  453. 

necessary  for  the  purchase  of  lum-  49.  Lewis  v.  Kramer,  3  Md.  265; 
ber "  did  not  constitute  a  condition  Woodard  v.  Griffiths-Marshall  Grain 
precedent  which  the  plaintiff  was  re-  Com.  Co.,  43  Minn.  260,  45  N.  W.  433. 
quired  to  show  had  been  performed,  50.  In  the  case  of  North  Atchison 
but  it  was  for  the  agent  to  determine  Bank  v.  Garretson,  51  Fed.  168, 
the  necessity.  2     C.     C.     A.     145,     one     T.,    having 

46.  Germania  Nat.  Bank  v.  Taaks,  purchased  certain  cattle,  offered 
101  N.  Y.  442,  5  N.  E.  76.  his    check    for    $22,000    in    payment. 

47.  Coolidge  v.  Payson,  2  Wheat.  The  seller  refused  to  accept  it  or 
(U.  S.)  66,  4  L.  Ed.  185;  Storer  v.  part  with  his  cattle  until  assured 
Logan,  9  Mass.  55;  Exchange  Bank  v.  that  the  check  would  be  paid,  and, 
Hubbard,  62  Fed.  112,  10  C.  C.  A.  therefore,  telegraphed  the  drawee,  ask- 
295;  Russell  v.  Wiggin,  2  Story  (U.  ing  if  it  would  pay  T.'s  check  for  such 
S.),  214;  Lagrue  v.  Woodruff,  29  amount.  The  drawee  answered:  "  T. 
Ga.  648;  Steman  v.  Harrison,  42  Pa.  is  good.  Send  on  your  paper."  It 
St.  49,  82  Am.  Dec.  491.  was  held  that  this  constituted  a  con- 

48.  McEvers  v.  Mason,  10  Johns,  tract  to  pay  the  check  on  its  presenta- 
(N.  Y.)  207.  In  the  case  of  Exchange  tion.  See  also  In  re  Armstrong,  41 
Bank  v.  Rice,  98  Mass.  288,  it  was  Fed.  381;  Franklin  Bank  v.  Lynch,  52 
held  that  a  promise  to  accept  a  bill   Md.  270,  36  Am.  Rep.  375. 

of  exchange  written  after  the  holder  51.  Townsley  v.  Sumrall,  2  Pet.  (U. 
took    the    bill    would  not    make    the    S.)   170,  7  L.  Ed.  386;  Hall  v.  Cordelia 
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is  apparently  made  between  a  verbal  and  a  written  promise  to 
accept  an  existing  bill  ;^^  but  it  has  been  held  that  a  mere  verbal 
promise  to  accept  a  nonexisting  bill  is  not  such  an  acceptance  as 
will  in  law  bind  the  acceptor,  even  if  made  to  the  person  in  whose 
favor  the  bill  is  drawn.^^  The  rule  of  the  common  law  is  changed 
by  statute  in  nearly  all  the  States,  and,  of  course,  no  longer  exists 
in  those  States  which  have  adopted  the  Negotiable  Instruments 
Law. 

e.  Conformity  with  terms  of  promise. — Any  person  who  gives 
a  written  promise  to  accept  a  bill  of  exchange  may  insist  that  the 
terms  of  his  agreement  be  strictly  complied  with."  Any  depart- 
ure from  the  terms  of  an  agreement  to  accept  the  bill  of  another 
will  not  bind  the  party  sought  to  be  charged  as  acceptor."^  As 
where  one  promises  to  accept  a  draft  for  a  specified  sum,  and  the 
draft  is  afterward  drawn  for  a  larger  sum,  the  promisor  is  not 
liable  on  the  draft  to  any  amount,  nor  for  a  breach  of  agreement 
to  accept.'^  And  it  has  been  held  that  an  agreement  to  accept 
a  draft  for  a  certain  amount  is  not  complied  with  by  drawing  for 
such  amount  with  exchange  on  a  certain  place  ;^^  but  where  no 
place  of  exchange  is  specified  the  words  have  been  declared  to  be 
surplusage.®* 

§  149.  Time  allowed  to  accept. 

The  Negotiable  Instruments  Law  provides  that :  "  The  drawee 
"  is  allowed  twenty-four  hours  after  presentment  in  which  to 
"  decide  whether  or  not  he  will  accept  the  bill ;  but  the  acceptance 
"  if  given  dates  as  of  the  day  of  presentation."  ®^  If  the  accept- 
ance of  the  bill  is  dated,  such  date  is  presumed  to  be  the  true  date 
of  the  acceptance.''*'  Where  the  acceptance  is  not  dated  the  rule 
at  common  law  seems  to  have  been  that  the  presumption  is  that 

142  U.  S.  116,  12  Sup.  Ct.  154,  35  L.  665;    American   Water- Works    Co.    v. 

Ed.  956;  Williams  v.  Winans,  14  N.  J.  Venner,  63  Hun   (N.  Y.),  632,  18  N. 

L.  339;  Light  v.  Powers,  13  Kan.  96;  Y.  Supp.  379. 

Kelley  v.  Ureenough,  9  Wash.  659,  38  55.  State  Nat.  Bank  v.  Young,   14 

Pae.  158.  Fed.  889. 

52.  Kennedy  v.  Geddes,  8  Port.  56.  Brinkman  v.  Hunter,  73  Mo. 
(Ala.)    263,  33  Am.  Dec.  289.  172,  39  Am.  Kep.  492. 

53.  Pluramer  v.  Lyman,  49  Me.  57.  Lindley  v.  First  Nat.  Bank,  76 
229;    Kulo  First  Nat.   Bank  v.   Gor-  Iowa,  629,  41  N.  W.  381. 

don,  45  Mo.  Apr).  293 ;  Edson  v.  Ful-  58.  North  Atchison  Bank  v.  Garret- 

ler,  22  N.  II.  183.  son,  51  Fed.  168,  2  C.  C.  A.  145. 

54.  Diekins  V.  Beal,  10  Pet.  (U.  S.)  59.  Neg.  Inst.  L.  (N.  Y.),  §  224. 
572,  9  L.  Ed.  538 ;  Lienow  v.  Piteairn,  For  same  section  in  statutes  of  other 
Fed.  Cas.  No.  8,341,  2  Paine   (U.  S.),  States  see  Appendix. 

S17;  First  Nat.  Bank  v.  Bensley,  2  60.  Neg.  Inst.  L.  (N.  Y.),  §  30. 
Fed.  609;  Saulsbury  v.  Blandy,  53  Ga.    See  §  44    (6),  ante. 
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the  bill  was  accepted  before  its  maturity,  and  witliin.  a  reason- 
able time  of  its  date.®^  The  prima  facie  presumption  arising 
from  the  date  of  the  acceptance  may  be  rebutted,  for  the  purpose, 
for  instance,  of  ousting  the  Statute  of  Limitations.*^ 

§  150.  Liability  for  retention  or  destruction  of  bill. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that:  "Where  a  drawee  to  whom  a  bill  is  delivered  for 
"  acceptance  destroys  the  same,  or  refuses  within  twenty-four 
"hours  after  such  delivery,  or  within  such  other  period  as  the 
"  holder  may  allow,  to  return  the  bill  accepted  or  nonaccepted  to 
"  the  holder,  he  will  be  deemed  to  have  accepted  the  same."  ^ 
This  provision  seems  to  have  been  taken  verbatim  from  the  'New 
York  Eevised  Statutes.®* 

b.  Retention  of  hill. —  In  recognition  of  the  principle  that  mere 
retention  of  the  bill  itself  is  not  an  acceptance,  the  words  "  mere 
retention  of  the  bill  is  not  acceptance  "  were  added  tp  this  section 
in  the  Wisconsin  act.®^  In  New  York  it  has  been  held  under  the 
statute  that  the  mere  retention,  without  a  demand  for  a  return, 
or  a  dissent  to  the  retention,  and  with  the  permission  of  the  owner, 
is  not  such  a  refusal  as  is  contemplated  by  the  statute;  such 
refusal  is  intended  as  an  affirmative  act  or  an  act  done  willfully  or 
wrongfully  by  the  drawee.®^  In  speaking  of  the  implied  accept- 
ance of  the  bill  by  a  refusal  to  return  it,  Mr.  Edwards  has  said  :*'' 
"  Upon  principle,  a  refusal  to  return  a  bill  accepted  is  not  the 
same  thing  as  accepting  it;  for  the  act  of  acceptance  is  not  com- 
plete until  the  bill  has  been  returned  to  the  holder.  Until  that 
has  been  done  the  drawee  has  an  opportunity  of  changing  his 

61.  Koberts   v.    Bethell,    12    C.    B.  In  the  court  below  it  was  held  that 

(Eng.)   778.  the    statute    applies    to    acts    of    the 

63.  Montague  v.  Perkins,  22  L.  J.  drawee  which  are  of  the  tortious  cEar- 
C.  P.  (Eng.)   187.  acter,  and  imply  an  unauthorized  con- 
es. Neg.  Inst.   L.    (N.  Y.),   §   225.  version  of  the  bill  by  him  only,  and 

For  same  section  in  statuses  of  other  does  not  apply  to  cases  where  the  bill 
States  see  Appendix.  is  left  willingly  in  the  hands  of  the 

64.  See  N.  Y.  Eev.  Stat.,  pt.  2,  drawee  by  the  idolder,  and  no  demand 
chap.  4,  tit.  2,  §  11,  which  was  re-  made  therefor.  In  the  ease  of  Sands 
pealed  by  the  Negotiable  Instruments  v.  Matthews,  27  Ala.  399,  it  was  held 
Law.'  A  similar  provision  is  in-  that  where  the  drawee  of  the  bill  of 
eluded  in  the  statutes  of  several  of  exchange  by  permission  of  the  payee's 
the  other  States.  See  Kansas  Gen.  agent  retains  the  bill  for  examination 
Stat.  1899,  §  551;  Eev.  Stat,  of  from  Saturday  until  the  following 
Missouri,  1899,  §  448;  Code  of  Ala-  Monday,  no  legal  obligation  is  thereby 
bama,  §  884.  created  against  him  as  acceptor  until 

65.  Wisconsin  Stat.,  §  1680fc.  that  time. 

66.  Matteson  v.  Moulton,  79  N.  Y.  67.  Edwards  on  Bills  and  Notes, 
627,  aflfg.  11  Hun   (  N.  Y.),  268.  p.  418. 
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mind,  and  a  right,  if  lie  had  written  an  acceptance  upon  it,  to 
«rase  it  and  dishonor  the  bill.  It  is,  no  doubt,  equitable  enough 
to  hold  the  tortious  act  of  destroying  or  appropriating  the  bill 
equivalent  to  an  acceptance;  but  the  one  is  not  a  contract,  while 
the  other  is  that  and  nothing  else."  Where  a  bill  is  kept  by  the 
drawee  a  considerable  length  of  time  after  it  is  presented  to  him 
for  acceptance,  witliout  returning  any  answer,  it  will,  independent 
of  the  statute,  be  deemed  an  acceptance,  especially  if  the  drawee 
is  informed  when  the  bill  is  sent  to  him  that  his  so  keeping  it 
without  returning  an  answer  will  be  deemed  an  acceptance.^ 

§  151.  Acceptance  of  incomplete  bill. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "A  bill  may  be  accepted  before  it  has  been  signed  by 
"  the  drawer,  or  while  otherwise  incomplete,  or  when  it  is  overdue, 
^'  or  after  it  has  been  dishonored  by  a  previous  refusal  to  accept, 
*'  or  by  nonpayment.  But  when  a  bill  payable  after  sight  is 
*■'  dishonored  by  nonacceptance  and  the  drawee  subsequently 
"  accepts  it,  the  holder,  in  the  absence  of  any  different  agreement, 
"  is  entitled  to  have  the  bill  accepted  as  of  the  date  of  the  first 
"  presentment."  ^*  This  provision  is  the  same  in  substance  as  a 
provision  of  the  English  Bills  of  Exchange  Act.'^** 

b.  Acceptance  before  completion  of  bill. —  The  general  rule  is 
that  a  bill  of  exchange  may  be  accepted  prior  to  its  completion. 
We  have  already  considered  cases  where  a  promise  to  accept  a 
nonexisting  bill  is  equivalent  to  an  acceptance,''^  If  a  person 
writes  an  acceptance  upon  a  bill  which  is  not  yet  perfected  he  will 
be  responsible  to  a  bona  fide  holder  of  the  bill  for  value  who  takes 
it  in  its  perfected  form.'^^      The  principles  which  apply  in  the 

68.  Harvey  v.  Martin,  1  Campb.  70.  English  Bills  of  Exchange  Act, 
(Eng.)  425;  Story  on  Bills,  §  246.   In    §  18. 

the  case  of  Mason  v.  Barff,  2  B.  &  Aid.  71.  See  §  148,  ante. 

(Eng.)  26,  it  was  held  that  the  mere  73.  Acceptances   on  blank   bills  of 

detention   of   the   bill    that   has   been  exchange. —  In    the   case   of    Bank   of 

sent   to   the  drawee  by  mail,  for  ac-  Pittsburg  v.  Neal,   22  How.    (U.   S.) 

■ceptance,  with  the  view  of  waiting  for  107,  bills   of  exchange  were  accepted 

funds  or  securities  to  be  forwarded  by  on  their  face  by  the  defendant;   such 

the  drawer,  is  not  an  implied  accept-  bills  were  made  payable  to  the  order 

ance ;    for  here   the  retention   of  the  of  the  payee,  who  was  named  therein, 

T)ill  is  considered  with   the   rights  of  but  the  names  of  the  drawers,  the  ad- 

both  parties,  unless  the  holder  chooses  dress   of  the   drawees,   and  the  date, 

to  ask  for  the  immediate  return  of  the  amount,   and   the   time   and   place   of 

"bill.     See  Bell  v.  Pletscher,  32  Misc.  payment   were   in  blank.     The   payee 

746,  65  N.  Y.  Supp.  669.  filled  up  the  blanks  and  had  the  bills 

69.  Neg.  Inst.  L.  (N.  Y.),  §  226.  discounted.  Such  bills  were  dis- 
TPoT  same  section  in  statutes  of  other  counted  by  the  bank  without  knowl- 
States  see  Appendix.  edge  that  they  were  filled  up  by  the 
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case  of  a  person  who  indorses  or  signs  as  maker  a  promissory  not© 
are  applicable  to  an  acceptance  written  upon  the  face  of  blank 
bills  of  exchange.  The  acceptor  of  a  bill  of  exchange  is  primarily- 
liable  upon  the  instrument  to  the  same  extent  as  the  maker  of  a 
promissory  note.  It  ii  for  this  reason  that  the  acceptor  of  a  bill 
bf  exchange  in  blank  is  liable  under  the  same  conditions  and  to 
the  same  extent  as  the  maker  of  a  note.''* 

c.  Acceptance  after  maturity  or  dishonor. — An  acceptance  after 
'the  maturity  of  the  bill  is  as  effectual  to  bind  the  acceptor  as 
though  it  were  made  prior  to  such  maturity.^*  There  is  a  close 
analogy  between  an  indorsement  of  a  bill  or  note,  and  an  accept- 
ance of  the  bill,  after  maturity.  In  both  cases  the  liability  of 
the  parties  is  the  same  as  though  the  indorsement  or  acceptance 
were  made  before  the  maturity  of  the  instrument,  except  that  if 
the  acceptance  or  indorsement  is  after  maturity  the  time  of  pay- 
ment is  declared  by  law  to  be  within  a  reasonable  time,  upon 
demand,  while  if  the  acceptance  or  indorsement  is  prior  to  ma- 
turity the  time  of  payment  is  fixed  at  a  future  time  by  the  express 
agreement  of  the  parties.'"'  The  fact  that  a  bill  has  been  dis- 
honored by  nonacceptance  or  nonpayment  does  not  prevent  its 
subsequent  acceptance  by  the  drawee.^*  It  is  well  settled  that  an 
acceptance,  otherwise  sufficient,  is  not  the  less  so  by  reason  of  a 
previous  refusal  to  accept  and  a  protest  for  nonpayment.^^ 

§  15a.  Kinds  of  acceptance;  general  acceptance. 

a.  Kinds  of  acceptance;  statutory  provision. —  The  Negotiable 
Instruments  Law  provides  that:  "An  acceptance  is  either  gen- 
"  eral  or  qualified.  A  general  acceptance  assents  without  qualifi- 
"  cation  to  the  order  of  the  drawer.      A  qualified  acceptance  in 

payee  without  authority.     The  court  74.  Leavitt  v.  Putnam,  3  N.  Y.  494, 

held  that  the  bills  were  perfected,  filled  53  Am.  Dec.  322 ;  Berry  v.  Robinson, 

up,  and  negotiated  by  the  correspond-  9  Johns.  (N.  Y. )  121,  6  Am.  Dec.  267; 

enit  of   the   defenidiants,   to  whom  the  Spaulding  v.  Andrews,  48  Pa.  St.  411. 

blank   acceptances  had  been   indorsed  75.  Leavitt  v.  Putnam,  3  N.  Y.  494, 

as  1)1118  of  exchange;  and  for  the  acts  53  Am.  Dee.  322.   In  the  ease  of  Grant 

of  their  correspondent  in  that  behalf,  v.   Shaw,   16  Mass.   344,   it  was   held 

the  defendants  were  responsible  to  a  that  the  promise  to  accept,  made  after 

hona    fide   holder   for   value,   without  the  bill  becomes  due  according  to  its 

notice  that  the   acts  were  performed  tenor,   amounts  to  a   promise   to  pay 

without  authority.    Among  other  cases  immediately, 

to  the  same  effect  are:  76.  Stockwell    v.    Bramble,    3    Ind. 

Van  Duzer  v.  Howe,  21  N.  Y.  531;  428;  Williams  v.  Winans,  14  N.  J.  L. 

Limestone  Bank  v.   Pennick,  5  T.   B.  339. 

Mon.    (Ky.)    25;  Moiese  v.  Knapp,  30  77.  Exchange     Bank    v.     Rice,     98 

Ga.  942.  Mass.  288;   Grant  v.  Shaw,   16  Mass. 

73.  See  §  82    {b),ante.  344. 
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"  express  terms  varies  the  effect  of  tlie  bill  as  drawn."  ™     The 
English  Bills  of  Exchange  Act  contains  a  similar  provision.™ 
b.  Acceptance  to  pay  at  a  particular  place;  statutory  provision. 

—  The  Negotiable  Instruments  Lav?  provides  tbat :  "An  accept- 
"  ance  to  pay  at  a  particular  place  is  a  general  acceptance  unless 
'"  it  expressly  states  that  the  bill  is  to  be  paid  there  only  and  not 
"  elsewhere."  *"  A  similar  provision  is  also  contained  in  the  Eng- 
lish Bills  of  Exchange  Act,*^  The  acceptance  is,  whenever  possi- 
ble, to  be  construed  as  general,  and  not  qualified;  and  a  mere 
memorandum,  such  as  a  written  date,  inconsistent  with  such  con- 
struction, has  been  rejected  as  being  no  part  of  the  acceptance.®^ 
This  provision  of  the  statute  is  in  accord  with  the  authorities.** 

f  I53-  Qualifed  acceptance. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that:      "An  acceptance  is  qualified,  which  is: 

"  1.  Conditional,  that  is  to  say,  which  makes  payment  by  the 
^'  acceptor  dependent  on  the  fulfilment  of  a  condition  therein 
*'  stated ; 

"  2.  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of 
■"the  amount  for  which  the  bill  is  drawn; 

"  3.  Local,  that  is  to  say,  an  acceptance  to  pay  part  only  at  a 
"  particular  place ; 

"  4.  Qualified  as  to  time ; 

"  5.  The  acceptance  of  some  one  or  more  of  the  drawees,  but 
"  not  of  all."  **  This  section  is  derived  from  a  similar  section 
•of  the  English  Bills  of  Exchange  Act.**      Judge  Story  defines  a 

78.  Neg.  Inst.  L.  (N.  Y.),  §  227.  drawer  of  a  bill   of  exchange  desig- 

79.  English  Bills  of  Exchange  Act,  nates  in  the  instrument  the  place  of 
%  19.  payment,  and  the   decisions  are   that 

80.  Neg.   Inist.  L.    (N.  Y.),   §   228.  in  such  a  case  both  the  drawer  and 

81.  English  Bills  of  Exchange  Act,  the  indorser  will  be  discharged  un- 
§  19  (2c.).  less   the   bill  be    there   presented   for 

82.  Panshaw  v.  Peet,  26  L.  J.  Exeh.  payment  at  maturity;  but  some  de- 
(Eng.)  314;  Fitch  v.  Jones,  5  El.  &  ciaions  hold  otherwise  as  to  the  maker 
Bl.   (Eng.)  246.  of  a  note  and  the  acceptor  of  the  bill, 

83.  Acceptance  at  designated  place,  the   rule   being   that,   unless   the    re- 

—  In  the  case  of  Cox  v.  National  strictive  words,  '  only  and  not  else- 
Bank,  100  U.  S.  714,  25  L.  Ed.  739,  where,'  are  added,  no  presentment 
the  court  said :  "  Text- writers  of  un-  there  at  maturity  or  afterward  is 
doubted  authority  state  that  an  ac-  necessary  to  charge  such  a  party." 
eeptance  is  an  engagement  to  pay  the  See  also  Wallace  v.  McCoBuell,  13  Pet. 
till  according  to  the  tenor  of  the  ae-  (U.  S.)  136,  10  L.  Ed.  98. 
eeptance,  and  that  a  general  accept-  84.  Neg.  Inst.  L.  (N.  Y.),  ,§  229. 
ance  is  an  engagement  to  pay  accord-  For  same  section  in  statutes  of  other 
ing  to  the  tenor  of   the  bill.      (Bay-  States  see  Appendix. 

ley  on  Bills  [5th  ed.),  154;  Chitty  oB  85.  English  Bills  of  Exchange  Act, 
Bills,    342.)      Cases  arise   where   the    §  19  (2). 
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conditional  acceptance  as  follows :  "An  acceptance  is  conditional 
or  qualified  when  it  contains  any  qualification,  limitation,  or  con- 
dition different  from  what  is  expressed  on  the  face  of  the  hill,  or 
from  what  the  law  implies  upon  a  general  acceptance."  ^ 

b.  Conditional  acceptance. —  The  condition  may  be  either  ex- 
pressed in  the  acceptance  itself  or  implied  from  circumstances.*^^ 
If  a  party  proposes  to  make  a  conditional  acceptance  only,  and 
commits  that  acceptance  to  writing,  he  must  be  careful  to  express, 
fully  the  condition  therein.  He  is  not  permitted  to  use  general 
terms  and  then  exempt  himself  from  liability  by  relying  upon 
particular  facts  which  may  have  some  connection  with  the  condi- 
tion expressed  for  the  reason  that  the  particular  fact  is  of  itself 
susceptible  of  being  made  a  distinct  condition.®®  When  the  con- 
dition of  the  acceptance  is  that  payment  shall  be  mad©  when  the 
acceptor  is  in  fimds,  it  is  binding  upon  the  parties,  and  the  holder 
cannot  resort  to  the  drawer  until  the  acceptor  has  refused  to  pay 
after  he  has  funds  in  his  hands.®*  Where  a  draft  is  accepted 
payable  "  when  I  receive  funds  to  the  use  of  the  drawer,"  the 
acceptor  is  liable  when  the  moneys  have  been  placed  to  his  credit 
though  he  has  not  taken  manual  possession  thereof.*"*     Where  a 

86.  Story  on  Bills,  §  239.  anee,  when  they  did  arrive,  and  were' 

87.  Expression  of  condition. —  Story   received. 

on  Bills,  §  239;  Sproat  v.  Mathews,  88.  Coffman  v.  Campbell,  87  111. 
1  T.  R.  (Eng.)  182.  Justice  Bayley,  96.  In  this  case  a  telegram  agreeing 
in  his  work  on  Bills,  chap.  6,  §  1,  has  to  accept  a  person's  draft  for  a  cer- 
said :  "  If  a  man  purpose  making  a  tain  sum,  "  for  stock,"  was  held  not 
oonditionlal  laooeptanee  only,  and  com-  to  be  a  conditional  contract,  but  an 
mit  that  a/ceeptance  to  writing,  he  absolute  undertaking  to  accept  and. 
should  be  careful  to  express  the  con-  pay  the  same ;  and  a  party  discounting 
ditions  therein;  for  it  may  at  least  the  draft  on  the  faith  of  such  a  tele- 
be  doubted,  whether  parol  evidence  of  gram  is  entitled  to  recover  the  amount 
such  conditions  would  be  admissible;  of  the  party  so  agreeing  to  accept, 
if  it  were,  the  onus  of  proving  them  See  also  United  States  v.  Bank  of 
would  be  upon  the  axjceptor,  and  the  Metropolis,  15  Pet.  (U.  S.)  377,  396, 
proof   would   be   of   no    avail,   if    the  10  L.  Ed.  781. 

holder    or    any    person    under    whom  89.  Andrews  v.  Baggs,  Minor  (Ala.), 

he     claims,     took     the     bill     without  173;    Campbell    v.    Pettengill,    7    Me. 

notice   of    such  conditions,    and  gave  126,  20  Am.  Dec.  349. 

a    valuable    consideration   for    it.     A  90.  Wallace   v.    Douglas,    16   N.   C. 

conditional   acceptance   becomes   abso-  659,   21  S.  E.   387.     See  also    Smith 

lute  as  soon  as  its  conditions  are  per-  v.    Bates    Mach.    Co.,    182    111.     166, 

formed.       Thus     an    answer     by    the  55  N.   E.   69;   Bird  v.   McElvaine,   10- 

drawee,  that  he  could  not  accept  until  Ind.   40;    Kane  v.  Robertson,  26  La. 

a    navy    bill    should    be    paid,    was  Ann.    335;    Winltermute    v.    Post,    24 

thought  to  operate  as  an  absolute  ac-  N.  J.  L.  420;   GHllespie  v.  Mather,  10 

eeptance    upon    the    payment    of    the  Pa.  St.  28;   Chattanooga  Grooery  Co. 

navy  bill.     So  an  answer  that  the  bill  v.     Livingston     (Tenn.     Oh.),    59    S. 

would  not  be  accepted,   until  certain  W.    470.      In   the   ease    of    Perry    v. 

goods  against  which  it  was  drawn  ar-  Harrington,     2     Mete.     (Mass.)     368, 

rived,  was  held  virtually  an  accept-  37    Am.    Dec.    98,   an    acceptance   of 
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till  is  accepted  conditioned  upon  tlie  acceptor  having  funds  of 
the  drawer  in  his  hands,  the  holder  of  the  bill  must  show,  affirma- 
tively that  funds  of  the  drawer  were  in  the  hands  of  the  acceptor.*^ 

If  the  acceptance  is  conditional  the  acceptor  will  not  be  liable 
thereon  until  the  fulfilment  of  the  condition.**  When  a  draft  is 
accepted  subject  to  a  certain  condition  the  acceptor  caimot  either 
by  his  own  act,  or  by  an  act  in  collusion  with  the  drawer,  defeat 
the  condition,  and  defend  the  action  upon  the  ground  of  a  non- 
fulfilment  of  the  condition.*^  Orders  or  drafts  are  frequently 
accepted  conditioned  upon  the  completion  of  a  building  or  other 
construction  being  erected  under  a  contract.  In  such  cases  the 
acceptor  becomes  absolutely  liable  upon  the  completion  of  the 
work  or  a  compliance  with  the  condition  of  the  acceptance  based 
upon  such  completion.** 

c.  Qualified  as  to  time. — ^Where  an  acceptor  includes  in  his 
acceptance  a  provision  that  the  bill  shall  be  payable  at  some  time 
other  than  that  specified  in  the  bill  it  is  a  qualified  acceptance.*'' 
Where  an  acceptance  is  made  in  accordance  with  the  terms  of  a 
contract  referred  to  in  the  acceptance,  it  will  be  deemed  payable 
according  to  the  terms  of  the  contract,  and  if  the  time  of  payment, 
is  different  from  that  specified  in  the  bill,  the  acceptance  will  be 
qualified.**     Where  no  time  of  payment  is  specified  in  the  bill, 

an    order    to    pay    $200   out    of   the  94.  Hughes  v.  Fisher,  10  Colo.  383, 

first   money    of    the   drawer    received  15  Pac.  702;  Baker  v.  Dobbins,  87  Ga. 

by    the     drawee     on     account     of     a  545,    13   S.   E.   524;    Lord   v.   Advent 

newspaper  establishment  was  held  to  Chris.   Soc,  156  Mass.   387,  36  N.  B. 

bind  the  acceptor  to  pay  from  time  to  817;    Kobbins  v.  Blodgett,   124  Mass. 

time,    on   reasonable   request,    as    the  279;  Jenk  v.  Wells,  90  Mich.  515,  51 

money  is  received  by  him.  N.    W.    636 ;    Beardsley  v.    Cook,   143" 

91.  Marshall  v.  Clary,  44  Ga.  511;  N.  Y.  143,  38  N.  E.  109;  s.  c,  154 
Atkinson  v.  Marks,  1  Cow.  (N.  Y.)  N.  Y.  707,  49  N.  E.  126;  Merserea  v. 
691;  Mason  v.  Graff,  35  Pa.  St.  448;  Villari,  74  Hun  (N.  Y.),  59,  26  N.  Y. 
Carlisle  v.  Hooks,  58  Tex.  420,  where  Supp.  135;  Quinn  v.  Aldrich,  70  Hun 
an  order  payable  out  of  a  specific  (N.  Y.),  205,  24  N.  Y.  Supp.  33; 
fund  is  accepted  "  when  there  is  money  Duffield  v.  Johnson,  96  N.  Y.  369 ; 
in  my  possession  from  such  fund,"  the  Hazelton  County  v.  Union  Imp.  Co.,. 
acceptor  may  show,  in  an  action  143  Pa.  St.  537,  22  Atl.  906. 
against  him  thereon,  that  he  has  never  95.  Van  Strum  v.  Liljengren,  37 
received  any  money  from  such  a  fund  Minn.  191,  33  N.  W.  555,  in  which  case 
belonging  to  the  drawer.  Hunt  v.  Wil-  the  words  "  Payable  the  fifteenth  day 
liams,  15  R.  I.  595,  10  Atl.  645.  of    May,    1883,"    written    and    signed 

92.  Cummings  v.  Hummer,  61  111.  by  the  drawee  upon  a  bill  of  exchange 
App.  393;  Liggett  v.  Weed,  7  Kans.  drawn  upon  him,  were  held  to  con^ 
273-  Schackeford  v.  Hooker,  54  Miss,  stitute  a  qualified  acceptance.  See 
716  i  Ford  v.  Angelrodt,  37  Mo.  50,  also  Wiley  v.  Brice,  70  N.  C.  422; 
88  Am.  Dee.  174;   Pearson  v.  Gooeh,  Green  v.  Raymond,  9  Neb.  295. 

69  N.  H.  571,  45  Atl.  406.     ,  96.  Kellogg    v.    Lawrence,    Lalor's 

93.  Herter  v.  Goss  &  Edsall  Co.,  57  Supp.  (N.  Y.)  332,  in  which  case  the 
N.  J.  L.  42,  30  Atl.  252;  Risley  v.  court  says:  "A  consideration  for  the 
Smith,  64  N.  Y.  576.  acceptance  of  a  bill  of  exchange  is. 
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an  acceptance  to  pay  at  a  future  date  constitutes  a  qualified 
acceptance.*' 

d.  Bights  of  parties  as  to  qualified  acceptance. —  The  Negotia- 
"ble  Instruments  Law  provides  that :  "  The  holder  may  refuse  to 
"  take  a  qualified  acceptance,  and  if  he  does  not  ohtain  an  unquali- 
"  fied  acceptance,  he  may  treat  the  bill  as  dishonored  by  non- 
*"  acceptance.  Where  a  qualified  acceptance  is  taken,  the  drawer 
"  and  indorsers  are  discharged  from  liability  on  the  bill,  unless 
^'  they  have  expressly  or  impliedly  authorized  the  holder  to  take 
"'  a  qualified  acceptance,  or  subsequently  assent  thereto.  When 
'"  the  drawer  or  indorser  receives  notice  of  a  qualified  acceptance, 
"  he  must  within  a  reasonable  time  express  his  dissent  to  the 
*'  holder,  or  he  will  be  deemed  to  have  assented  thereto."  *®  The 
English  Bills  of  Exchange  Act  contains  a  similar  provision.^ 
Under  the  mercantile  law  as  it  exists  in  France  and  Germany, 
the  holder  cannot  refuse  a  partial  acceptance  and  he  can  only 
protest  as  to  the  balance  remaining  unpaid.^  The  English  act 
limits  the  application  of  this  section  by  providing  that  it  does  not 
apply  to  a  partial  acceptance,  whereof  due  notice  has  been  given. 
The  omission  of  this  provision  from  the  Negotiable  Instruments 
Law  makes  it  necessary,  in  the  case  of  a  partial  acceptance,  in 
order  to  bind  the  drawer  and  indorsers,  to  secure  their  authority 
or  assent.  This  evidently  changes  the  rule  as  declared  by  some 
authorities.* 

ordinarily,  to  be  implied  and  need  not  97.  Hasey  v.  White  Pigeon  Beet 
be  alleged  or  proved,  but  an  accept-  Sugar  Co.,  1  Doug.  (Mich.)  193. 
ance  may  be  made  in  such  terms  as  98.  Neg.  Inst.  L.  (N.  Y.),  §  230. 
to  show  what  the  consideration  was,  For  same  section  in  statutes  of  other 
if  any  existed,  or  that  the  undertaking  States  see  Appendix. 
was  wholly  gratuitous.  This  accept-  99.  English  Bills  of  Exchange  Act, 
ance   was  qualified  conditionally.     It    §  44. 

was  not  an  engagement  to  pay  at  the  1.  French  Code,  arts.  119,  120;  Ger- 
time  specified  in  the  bill,  nor  abso-  man  Exchange  Law,  arts.  25-28. 
lutely  to  pay  at  any  time ;  but  it  was  2.  Mr.  Daniel  says :  "  If  a  bill  is 
an  acceptance  according  to  the  pro-  accepted  as  to  part  of  the  amount 
visions  of  a  particular  contract.  We  drawn  for,  it  is  a  good  acceptance  as 
must,  therefore,  resort  to  that  con-  to  the  part  payable  in  money.  The 
tract  to  ascertain  what  the  defend-  holder  may  effect  a  partial  accept- 
ant's  engagement  was ;  to  learn  the  anoe,  but  he  will  discharge  the  drawer 
time  of  payment,  if  one  is  therein  and  indorsees  unless  he  protests  as  to 
specified  and  fixed,  or  the  contingency  the  residue."  Daniel  on  Negotiable 
which  was  to  fix  the  time  and  the  Instruments,  §  516.  See  also  Parsons 
extent  of  the  acceptor's  liability."         on  Notes  and  Bills,  312. 
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a.  Statutory  provision. 

b.  Why  protest  is  required, 

§  155-  Protest,  how  Made. 

a.  Statutory  provision. 

b,  Kequirements  generally. 

«.  Certificate  of  protest  as  evidence. 

§  156.  By  Whom  Protest  to  be  Made. 

a.  Statutory  provision. 

b.  In  general. 

§  157.  When  Protest  to  be  Made. 
§  158.  Where  Protest  to  be  Made. 

§  159.  Special  Statutory  Provisions  as  to  Protest. 

a.  Protest  for  both  nonaeceptanee  and  nonpayment. 

b.  Protest  before  maturity  where  acceptor  is  insolvent, 
e.  Protest  where  a  bill  is  lost  or  destroyed. 

d.  When  protest  dispensed  with. 

§  154.  Protest  of  foreign  bill  necessary. 

a.  Statutory  provision. —  The  Negotiable  Instrtunents  Law  pro- 
vides that :  "  Where  a  foreign  bill  appearing  on  its  face  to  be 
"  such  is  dishonored  by  nonacceptance,  it  must  be  duly  protested 
"  for  nonacceptance,  and  where  such  a  bill  has  not  previously 
*'  been  dishonored  by  nonacceptance  is  dishonored  by  nonpay- 
"  ment,  it  must  be  duly  protested  for  nonpayment.  If  it  is  not 
*' so  protested,  the  drawer  and  indorsers  are  discharged.  Where 
"  a  bill  does  not  appear  on  its  face  to  be  a  foreign  bill,  protest 
"  thereof  in  case  of  dishonor  is  unnecessary."  ^  This  provision 
is  also  contained  in  substantially  the  same  form  in  the  English 

-3.  Neg.  Inst.  L.  (N.  Y.),  §  260.    For  same  section  in  statutes  of  other  States 

see  Appendix. 
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Bills  of  Exchange  Act.*  The  provisions  of  this  chapter  have 
reference  more  particularly  to  the  protest  of  foreign  bills  of  ex- 
change because  of  the  fact  that  an  inland  bill  does  not  require  a 
formal  protest.  A  protest  means,  properly  speaking,  a  solemn 
declaration  by  the  holder  against  any  loss  to  be  sustained  by  non- 
acceptance  or  nonpayment;*  but  in  the  popular  sense  it  includes 
all  the  steps,  after  the  dishonor  of  negotiable  paper,  necessary  to 
charge  a  party  to  pay.*  In  its  latter  sense  we  have  already  con- 
sidered the  protest  of  negotiable  paper  in  the  chapter  on  Ifotice 
of  Dishonor.''  It  may  be  v^ell  to  observe  here,  however,  that  a 
protest  of  all  negotiable  paper  by  a  notary  public  is  authorized 
as  a  very  proper  mode  of  giving  notice  of  dishonor.  Its  advan- 
tages are  apparent  in  view  of  statutes  which  exist  in  New  York 
and  other  States  making  the  certificate  of  a  notary  prima  facie 
evidence.® 

b.  Why  protest  is  required. —  The  formal  protest  of  a  foreign 
bill  is  required  because  by  the  law  of  most  foreign  nations  a  pro- 
test is  essential  in  case  of  the  dishonor  of  any  bill  and  for  the 
saJie  of  uniformity  in  international  transactions.  All  foreign 
bills  should  be  protested.®  Besides,  a  protest  affords  satisfactory 
evidence  of  dishonor  to  the  drawer,  who,  from  his  residence 
abroad,  might  experience  a  diflSculty  in  making  proper  inquiries  on 
the  subject  and  be  compelled  to  rely  on  the  representation  of  the 
holder.  It  also  furnishes  the  indorser  with  the  best  evidence  to 
charge  and  anticipate  the  party  abroad,  for  foreign  courts  give 
credit  to  the  acts  of  a  public  functionary,  in  the  same  manner  as 
a  protest  under  the  seal  of  a  foreign  notary  is  evidence,  in  our 
courts,  of  the  dishonor  of  a  bill  payable  abroad.-'"      We  have 

4.  English  Bills  of  Exchange  Act,  lie  is,  that  this  officer  is  one  of  great 
§  51  (2).  public  distinction  and  consequence  in 

5.  Chitty  on  Bills,  pp.  362,  363;  3  the  civil  law  countries,  before  whom 
Kent's  Comm.  93,  94.  and   in  whose  books,   instruments   of 

6.  Coddington  v.  Davis,  1  N.  Y.  the  most  solemn  nature  are  usually 
186;  Townsend  v.  Lorain  Bank,  2  entered;  and  certified  copies  of  those 
Ohio  St.  345.  instruments  are  generally  deemed  of 

7.  See  chap.  IX,  ante.  such    high    authority  as   to   be   ordi- 

8.  N.  Y.  Code  Civ.  Proc,  §§  923-  narily  admissible  in  courts  of  justice 
926.  in  those  countries." 

9.  Borough  v.  Perkins,  2  Ld.  Eaym.  A  notaiial  certificate  of  protest  is 
(Eng.)  993;  Trimby  v.  Vignier,  1  competent  without  further  proof. 
Bing.  N.  C.   (Eng.)    151.  This  has  even  been  so  held  in  respect 

10.  Byles  on  Bills  (16th  ed.),  p.  to  foreign  bills.  See  Pierce  v. 
218.  Judge  Story  says  in  his  work  Inaseth,  106  U.  S.  546;  Brown  v. 
on  Bills  of  Exchange,  §  277 :  "  The  Philadelphia  Bank,  6  Serg.  &  R.  (Pa.) 
reason  why  the  instrument  is  re-  484.  For  this  purpose,  the  different 
quired  to  be  made  by  a  notary  pub-  States  of  the  Union  are  deemed  foreign. 
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already  considered  the  question  as  to  whether  a  bill  drawn  in  one 
State  tipon  a  person  residing  in  another  is  a  foreign  bill,  and  have 
seen  that  in  most  jurisdictions  such  a  bill  is  deemed  a  foreign  bill." 
It  would  seem  to  follow,  therefore,  that  such  a  bill  must  be  for- 
mally protested  for  nonacceptance  or  nonpayment  as  provided  in 
this  chapter.^^ 

§  155.  Protest,  how  made. 

a.  Statutory  'provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :  "  The  protest  must  be  annexed  to  the  bill,  or  must 
"  contain  a  copy  thereof,  and  must  be  under  the  hand  and  seal  of 
"  the  notary  making  it,  and  must  specify : 

"  1.  The  time  and  place  of  presentment; 

"2.  The  fact  that   presentment  was  made   and  the  manner 

"  3.  The  cause  or  reason  for  protesting  the  bill; 

"  4.  The  demand  made  and  the  answer  given,  if  any,  or  the 
"  fact  that  the  drawee  or  acceptor  could  not  be  found."  ^*  This 
provision  is  similar  in  some  respects  to  the  rule  contained  in  the 
English  Bills  of  Exchange  Act." 

b.  Requirements  generally. —  The  general  rule  is  that  a  protest 
must  contain  a  copy  of  the  instrument.  This  requirement  will 
be  complied  with  by  annexing  to  the  protest  a  copy  of  the  bilL 
Where  a  copy  of  the  bill  is  included  in  the  protest  slight  mistakes 
or  variance  of  letters,  or  even  words,  when  the  substance  is  rer- 
tained  will  not  vitiate  the  protest.^®  The  signature  of  the  notary 
to  the  protest  need  not  be  written ;  it  is  sufficient  if  it  be  printed.-^® 
It  has  been  held  that  the  notarial  seal  is  not  essential  to  give 
validity  to  a  protest.-'^     There  is,  however,  some  doubt  about  the 

to  each  other,  so  that  a  notarial  cerGfi-  bill,  and  must  be  signed  by  the  notary 

cate  of  protest  under  seal  is  good  on  making  it,  and  must  specify    (a)    the 

mere  production.  person   at   whose  request   the   bill   is 

With  the  aid  of  the  statute,  if  Hot  protested;    (6)    the  place  and  date  of 

■without,  courts  may  take  judicial  no-  protest,  the  cause  or  reason  for  pro- 

tice  of  the  seal  of  the  notary  public,  testing  the  bill,  the  demand  made,  and 

and  as  a  next  step  may  take  notice  of  the  answer  given,  if  any,  or  the  fact 

his  signature  also.    Johnson  v.  Brown,  that  the  drawee  or  acceptor  cannot  be 

154  Mass.  105,  27  N.  E.  ^9i.  found." 

11.  See  §  6  (a),  ante.  15.  Denniston  v.  Stewart,  17  How. 

12.  Phoenix  Bank  v.  Hussey,  12  (U.S.)  606;  Moorman  v.  State  Bank, 
Pick.    (Mass.)  483.  3  Port.    (Ala.)    353;  Decatur  Bank  v. 

13.  Neg.   Inst.  L.    (N.  Y.),   §   261.  Hodges,  9  Ala.  631. 

!Por   the   same   section   in  statutes   of  16.  Bank  of  Cooperstown  v.  Woods, 

other  States  see  Appendix.  28  N.  Y.   561. 

14.  English  Bills  of  Exchange  Act,  17.  Bank  of  Kentucky  v.  Pursley, 
i  51  (7),  which  provides  that,  "A  3  T.  B.  Mon.  (Ky.)  238;  Lambeth  v. 
protest  must  contain  a   copy  of  the  Caldwell,  1  Kob.   (La.)  61. 
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correctness  of  this  rule,^^  which  the  statute  seems  to  have  removed 
by  requiring  a  protest  to  be  under  the  hand  and  seal  of  the  notary 
making  it.  In  any  event,  under  the  statutes  of  most  of  the  States 
a  certificate  of  protest  which  is  not  authenticated  by  the  hand 
and  seal  of  the  notary  is  not  admissible  in  evidence.^*  The  pro- 
test must  state  the  time  when  the  presentment  was  made,**  but  the 
hour  of  presentment  need  not  be  stated.*^  The  protest  should  also 
state  specifically  the  place  where  the  presentment  was  made.^  It 
is  not  sufficient  to  state  that  the  presentment  was  made  to  the 
cashier  of  a  bank,  where  it  is  necessary  that  the  presentment  be 
made  at  a  bank.^^  The  protest  of  a  bill  made  payable  at  a  bank, 
and  of  which  the  bank  itself  is  the  holder,  need  not  give  the  name 
of  the  person  or  officer  of  the  bank  to  whom  the  bill  was  presented, 
and  by  whom  the  answer  was  made.^  Where  a  party  has  no 
place  of  business  or  residence,  or  has  removed,  the  protest  must 
set  forth  the  nature  of  the  inquiries  made  to  ascertain  his  where- 
abouts, in  order  to  show  due  and  reasonable  diligence  in  making 
presentment.^'* 

c.  Certificate  of  protest  as  evidence. —  Since  the  protest  of  an 
inland  bill  of  exchange  or  promissory  note  is  not  necessary,  a 
certificate  of  such  a  protest  is  not  evidence  of  a  demand  and  notice 
of  didionor.^®     By  statute  in  nearly  all  the  States  the  certificate 

18.  Donnigan  v.  Wood,  49  Ala.  242,  23.  Seneca  County  Bank  v.  Neass,  5 
20  Am.  Rep.  275;  Kirksey  v.  Bates,  7   Den.  (N.  Y.)  329. 

Port.    (Ala.)   529;  Rochester  Bank  v.  24.  Hindeburn   v.   Turner,   5  How. 

Gray,  2  Hill   (N.  Y.),  227.  (U.  S.)   69,  12  L.  Ed.  54. 

19.  Rindskoff  v.  Malone,  9  Iowa,  25.  Baumgardner  v.  Reeves,  35  Pa. 
540,  74  Am.  Dee.  367 ;  Jordan  v.  Long,  St.  250.  A  certificate  of  the  notary 
109  Ala.  414,  19  South.  843;  Stewart  on  the  draft  stated  that  he  presented 
V.  Russell,  38  Ala.  619.  If  a  eertifi-  the  draft  at  the  place  of  business  of 
cate  of  protest  is  properly  authenti-  the  drawee  to  the  person  in  charge, 
cated  by  the  seal  of  the  notary,  no  It  appeared  that  the  drawee  had  two 
proof  of  his  signature  or  of  his  au-  places  of  business  in  the  same  city, 
thority  to  act  is  necessary.  Sims  v.  It  was  held  that  the  certificate  failed 
Hundley,  6  How.  (U.  S.)  1,  12  L.  Ed.  to  show  that  the  draft  was  presented 
319;  Crowley  v.  Barry,  4  Gill  (Md.),  at  the  place  where  it  was  made  pay- 
194;  Ross  V.  Bedell,  5  Duer  (N.  Y.),  able.  Brooks  v.  Higby,  11  Hun  (N. 
462.  Y.),  235. 

20.  Palmer  v.  Lee,  7  Rob.  (La.)  26.  Protest  of  inland  bill  not  evl- 
537;  Burk  v.  Shrieve,  39  N.  J.  L.  214;  dence  of  demand  and  notice. —  In  the 
Gardner  v.  Bank  of  Tennessee,  1  Swan  case  of  Union  Bank  v.  Hyde,  6 
(Tenn.),  419.  Wheat.    (U.   S.)    572,   5   L.   Ed.    333, 

21.  Oayuga  County  Bank  v.  Hunt,  the  court  said :  "  The  protest  belongs 
2  Hill  (N.  Y.),  635.  altogether  to  foreign  mercantile  trans- 

23.  Stix  V.  Matthews,  75  Mo.  96;  actions,   upon   which   it   is   an   indis- 

Seneca  County  Bank  v.  Neass,  5  Den.  pensable  incident  to  making  a  drawer 

(N.    Y.)    329;    Gardner   v.    Bank   of  of   the   bill   or   indorser    of   the   note 

Tennessee,  1  Swan  (Tenn.),  419.  liable.     On  foreign  bills  it  is  the  evi- 
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of  a  notary  public  duly  attested  by  him  is  presumptive  evidence 
of  the  facts  stated  tberein,  and  such  statutes  apply  to  inland  as 
■well  as  foreign  bills,  although  it  has  been  held  that  they  only 
apply  to  certificates  of  notaries  made  within  the  State. ^'^  As  to 
all  foreign  bills  a  notary's  certificate  as  to  demand  of  payment 
and  notice  of  dishonor  is  prima  facie  evidence  of  the  facts  therein 
stated.^  While  the  certificate  is  prima  facie  evidence  of  the 
facts  therein  stated  it  is  not  so  conclusive  as  to  exclude  evidence 


dence  of  demand,  and  an  indispensable 
step  toward  the  legal  notice  of  nonpay- 
ment, in  consequence  of  which  the  un- 
dertaking of  the  drawer  or  indorser 
becomes  absolute,  hence  as  to  foreign 
transactions  it  is  justly  predicated  of 
the  protest  that  it  has  a  legal  or  bind- 
ing eflfect,  but  the  writing  under  con- 
sideration has  reference  exclusively  to 
inland  bills  and  as  to  them  the  pro- 
test has  no  legal  or  binding  eflfect. 
The  indorser  became  liable  only  on 
demand  and  notice,  and  of  these  facts 
the  protest  is  no  evidence." 

In  another  place  the  court  says: 
"  By  some  assumed  analogy,  or  mis- 
taken notions  of  law,  this  practice  of 
protesting  inland  bills  has  now  be- 
come very  generally  prevalent;  and 
since  the  inundation  of  the  country 
with  bank  transactions,  and  the  gen- 
eral resort  to  this  mode  of  exposing 
the  breaches  of  punctuality  which  oc- 
cur upon  notes,  a  solemnity,  cogency, 
and  legal  effect  have  been  given  to 
such  protests  in  public  opinion,  which 
certainly  has  no  foundation  in  the 
law  merchant.  The  nullity  of  the  pro- 
test on  the  legal  obligations  of  the 
parties  to  an  inland  bill  is  tested  by 
the  consideration,  that  independently 
of  statutory  provision  (if  any  exists 
anywhere ) ,  or  conventional  under- 
standing, the  protest  of  an  inland  bill 
is  no  evidence  in  a  court  of  justice 
of  either  of  the  incidents  which  con- 
vert the  conditional  undertaking  of 
the  indorsers  into  an  absolute  assump- 
tion. See  also  the  following  cases: 
McAllister  v.  Smith,  17  111.  328,  65 
Am.  Dec.  651;  Bond  v.  Bragg,  17 
111.  69;  Bank  of  United  States  v. 
Leathers,  10  B.  Mon.  (Ky.)  64;  Pol- 
lam  V.  Dupre,  11  Rob.  (La.)  454; 
Williams  v.  Smith,  21  Mo.  419;  Mil- 
ler V.  Harkley,  5  Johns.  (N.  Y.)  375, 
4  Am.  Dec.  372. 


27.  Kirtland  v.  Wanzer,  2  Duer 
(N.  Y.),  278;  Daniel  v.  Downing,  26 
Ohio  St.  578. 

28.  Notary's  certificate  of  protest  of 
foreign  bill  is  evidence  of  facts  stated 
therein,  see: 

United  States. —  Sims  v.  Hund- 
ley, 6  How.  1,  12  L.  Ed.  319;  Townsley 
V.  Sumrall,  2  Pet.  179. 

Alabama. — ^Martin  v.  Brown,  75  Ala. 
442;  Bradley  v.  Northern  Bank,  60 
Ala.  232. 

California. —  McFarlane  v.  Pico,  8 
Cal.  626. 

Georgia. —  Fuld  v.  Thornton,  1  Ga. 
306. 

Indiana. —  Turner  v.  Rogers,  8  Ind. 
139;  Fisher  v.  State  Bank,  7  Blackf. 
610. 

Kentucky. —  Tyler  v.  Bank  of  Ken- 
tucky, 7  T.  B.  Mon.  555;  Bank  of 
Kentucky  v.  Pursley,  3  T.  B.  Mon. 
238. 

Maine. —  Faitee  v.  McCrillis,  53  Me. 
410;   Loud  V.  Merrill,  45  Me.   516. 

Maryland. —  Citizens'  Bank  v. 
Howell,  8  Md.  530,  63  Am.  Dec.  714; 
Ricketts  v.  Pendleton,   14  Md.  320. 

Minnesota. —  Bettis  v.  Schreiber,  31 
Minn.  329,  17  N.  W.  863. 

Missouri. — Moore  v.  Missouri  Bank, 
6  Mo.  379;  Guflfet  v.  Dowdall,  17  Mo. 
App.  280. 

New  Hampshire. —  Simpson  v. 
White,  40  N.  H.  540;  Rushworth  v. 
Moore,  36  N.  H.  188. 

New  York. —  McAndrew  v.  Radway, 
34  N.  Y.  511;  Dunn  v.  Devlin,  2  Daly, 
122;  Bank  of  Commonwealth  v.  Mud- 
gett,  44  N.  Y.  514. 

North  Carolina. —  Gordon  v.  Price, 
32  N.  C.  385. 

Ohio. —  Daniel  v.  Downing,  26  Ohio 
St.  578. 

Pennsylvania. —  Sherer  v.  Easton 
Bank,  33  Pa.  St.  134;  Baumgardner 
V.  Reeves,  35  Pa.  St.  250. 
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either  explanatory  or  contradictory.^  Since  the  certificate  is 
only  presumptive  evidence  of  the  facts  therein  stated,  evidence 
that  the  party  never  received  the  notice  is  competent  to  show  that 
it  was  not  so  mailed  and  directed.*"  If  it  appears  from  the  face 
of  the  certificate  that  the  notary  himself  has  not  personally  per- 
formed the  acts  to  which  he  has  certified,  it  is  not  evidence  of  their 
performance.^^  As  public  officers,  notaries  are  entitled  to  the 
presumption  of  law  that  they  have  performed  their  duty,  unless 
the  contrary  appears ;  and  the  certificate  must  he  read  in  harmony 
with  the  performance  of  such  official  duty  unless  the  contrary 
construction  is  clearly'  indicated.*^ 

The  certificate  is  presumptive  evidence  of  notice  only  when  it 
recites  facts  showing  that  such  notice  has  been  given.**  A  state- 
ment in  the  certificate  that  the  bill  was  presented  by  the  notary 
and  payment  demanded,  imports  a  demand  according  to  the  tenor 
of  the  bill,**  and  where  the  certificate  states  that  notice  of  protest 
to  an  indorser  was  directed  to  a  certain  place  which  was  his 
reputed  place  of  residence,  it  is  presumptive  evidence  that  the 
place  so  specified  was  the  reputed  place  of  residence  of  the  in- 


Tennessee. —  Kosson  v.  Carroll,  90 
Tenn.  90,  16  S.  W.  66,  12  L.  R.  A. 
727;  Sulzbacher  v.  Bank,  86  Tenn. 
201,  6  S.  W.  129;  Spence  v.  Crockett, 
64  Tenn.  576. 

09.  Orono  Bank  v.  Wood,  49  Me. 
26;  Adams  v.  Wright,  14  Wis.  408; 
Sexton  V.  Perrigo  (Mich.),  85  N.  W. 
1096. 

Certificate  only  presumptive  evi- 
dence.—  In  the  case  of  Spence  v. 
Crockett,  6  Baxt.  (Tenn.)  576,  it  was 
held  that  the  statements  made  by  a, 
notary  raise  a  presumption;  they  are 
prima  facie  true  but  they  are  open  to 
rebuttal;  being  but  prima  fade  evi- 
dence it  may  be  overturned  by  any 
legal  testimony  that  will  satisfy  the 
tribuUal  having  cognizance  of  the 
question  in  dispute,  that  the  recitals 
on  the  instrument  of  protest  are  in 
fact  untrue.  In  the  case  of  Meise  v. 
Newman,  76  Hun  (N.  Y.),  341,  27 
N.  y.  Supp.  708,  it  was  held  that  a 
certificate  of  protest  is  only  presump- 
tive evidence  and  the  court  said:  "Al- 
though the  certificate  of  the  notary 
was  offered  in  evidence  in  regard  to 
this  note,  that  it  was  duly  presented 
for  payment,  which  was  duly  de- 
manded and  refused,  yet  upon  an  ex- 
amination of  the  notary,  it  appeared 


that  such  presentment  had  not  been 
made  by  him  and  that  he  had  no 
personal  knowledge  of  its  having  been 
presented.  He  was  told  that  it  had 
been  presented,  and  then  protested  the 
note  and  mailed  notices.  This  was 
clearly  insufficient.  It  showed  that  he 
had  no  knowledge  of  the  verity  of  his 
certificate,  and  the  presumption  of  its 
accuracy  was  rebutted." 

30.  Townsend  v.  Auld,  10  Misc.  (N. 
Y.)   344,  31  N.  Y.  Supp.  29. 

31.  Onondaga  County  Bank  v. 
Bates,  3  Hill   (N.  Y.),  53. 

38.  McAndrews  v.  Eadway,  34  N. 
Y.  511. 

33.  Bradshaw  v.  Hedge,  10  Iowa, 
402;  Ticonic  Bank  v.  Stackpole,  41 
Me.  321,  66  Am.  Dec.  246.  In  the 
case  of  Legg  v.  Vinal,  165  Mass.  555, 
43  K.  £.  518,  it  was  held  that  a  state- 
ment in  the  protest  of  a  promissory 
note,  the  note  remaining  unpaid,  that 
the  notary  "duly  and  officially  "  notified 
the  person  who  signed  the  note  on  the 
back  thereof  before  delivery  of  its  dis- 
honor, by  written  notice  sent  by  mail 
to  a  certain  town  requiring  paym^t, 
is  sufficient,  without  also  stating  that 
such  town  was  his  correct  residence 
or  address. 

34.  Dakin  v.  Graves,  48  N.  H.  45. 
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dorser.^  And  where  the  certificate  states  that  a  bill  was  duly 
presented  for  payment  it  is  presumptive  evidence  of  presentment 
during  the  proper  hours  of  business.^* 

^  156.  By  whom  protest  to  be  made. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that :     "  Protest  may  be  made  by : 

"  1.  A  notary  public ;  or 

"  2.  By  any  respectable  resident  of  the  place  where  the  bill  is 
■"  dishonored,  in  the  presence  of  two  or  more  credible  witnesses."  ^'^ 
This  provision  follows  the  English  Bills  of  Exchange  Act  which 
expressly  permits,  when  the  services  of  a  notary  cannot  be  ob- 
tained at  the  place  where  the  bill  is  dishonored,  any  householder 
or  substantial  resident  of  the  place  in  the  presence  of  two  wit- 
nesses, to  give  a  certificate,  signed  by  them,  attesting  the  dishonor 
of  the  bill.^« 

b.  In  general. —  Independent  of  the  statute  the  protest  should 
in  all  cases  be  made  by  a  notary  public,  but  if  no  notary  can  be 
conveniently  found,  it  has  been  held  that  the  protest  might  be 
made  by  a  private  person  in  the  presence  of  two  witnesses.*^  It 
has  been  held  that  a  notary  public  who  was  an  officer  and  stock- 
iolder  in  a  bank  could  not  legally  protest  a  bill  held  by  it,  for  the 
reason  that  being  an  interested  party  he  was  incompetent  as  a 
witness.*"  But  the  cases  upholding  this  doctrine  are  no  longer 
applicable  because  of  statutes  providing  that  no  person  shall  be 
excluded  from  being  a  witness  by  reason  of  interest  in  the  cause 

35.  Bell  V.  Lent,  24  Wend.  (N.  Y.)  foreign  bill)  and  a  notary  is  the 
230.  And  where  a  notary  states  that  proper  officer  to  certify  it,  yet  it  does 
presentment  and  demand  were  made  not  follow  that  if  there  is  no  notary 
"  at  the  office  of  A.  &  B.,  the  ac-  all  recourse  on  the  bill  must  be  lost, 
■ceptors,"  this  language  imports  that  It  is  more  agreeable  to  the  analogy 
the  office  was  their  place  of  business,  of  our  law,  that  inferior  evidence  in 
Burbank  v.  Beech,  15  Barb.  (N.  Y.)  such  case  should  be  allowed.  This  in- 
326.  ferior  evidence  the  law  has  been  care- 

36.  Skelton  v.  Dustin,  92  111.  49;  ful  to  select  and  not  to  trust  to  every 
Wiseman  v.  Chiappella,  23  How.  (U.  kind.  Hence  some  substantial  person 
S.)    368,  16  L.  Ed.  466.  must  protest  the  bill,  in  the  presence 

37.  Neg.  In^t.  L.  (N.  Y.),  §  262.  of  two  credible  witnesses,  who  can 
Tor  same  section  in  statutes  of  other  prove  the  fact,  the  persoa  protesting 
States  see  Appendix.  being  allowed  to  draw  up  and  certify 

38.  English  Bills  of  Exchange  Act,  the  fact  in  usual  form.  This  mode 
§  94.  seems  to  have  been  substantially  pur- 

39.  Protest  by  person  not  a  notary,  sued."  See  also  Daniel  on  Negotiable 
—  Read  v.  Bank  of  Kentucky,  1  T.  B.  Instruments,  §  934'a. 

Mon.  (Ky.)  91,  in  which  the  court  40.  Herkimer  County  Bank  v.  Cox, 
said:  "  But,  although  a  protest  is  es-  21  Wend.  (N.  Y.)119,  34  Am.  Dec.  220; 
sential  to  a  recovery  on  such  a  bill  (a    Bank  v.  Porter,  2  Watts  (Pa.),  141. 
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of  action.*^  The  cashier  of  a  bank,  although  himself  the 
maker  of  a  note  held  by  the  bank,  may  act  for  it  in  protesting  the 
note,  and  if  notice  of  protest  is  duly  sent  by  him  as  a  notary  to 
the  indorser  the  latter  will  be  properly  charged  thereby.*^  The 
notary  can  only  act  in  protesting  a  bill,  in  the  county  for  which 
he  is  appointed.**  It  may  be  stated  as  a  general  rule  that  the 
protest  should  be  made  by  the  notary  himself,  and  that  he  cannot 
delegate  his  official  character  or  his  functions  to  another;  it  can- 
not be  made  by  his  clerk  or  deputy  or  by  any  other  person  acting 
as  his  agent.**  But  where  the  statutes  of  a  State  authorize  nota- 
ries to  appoint  deputies,  a  protest  made  by  such  deputies  would 
be  recognized  as  sufficient.**"  If  the  custom  and  usage  of  a  place 
permits  a  protest  to  be  made  by  a  clerk  of  the  notary,  it  is  proba- 
ble that  such  protest  would  be  valid.*' 

§  157.  When  protest  to  be  made. 

The  Negotiable  Instruments  Law  provides  that :  "  When  a 
"  bill  is  protested,  such  protest  must  be  made  on  the  day  of  its 
"dishonor,  unless  delay  is  excused  as  herein  provided.  When  a 
"  bill  has  been  duly  noted,  the  protest  may  be  subsequently  ex- 
"  tended  as  of  the  date  of  the  noting."  *''  This  section  follows 
somewhat  the  provisions  of  the  English  Bills  of  Exchange  Act.** 

41.  Notary  not  precluded  because  an  the  cashier  of  a  bank  may  now  legally 
interested    party. —  N.    Y.    Code    Civ.  protest  the  bank's  paper." 
Proe.,     §     828.      And     see    Moreland  42.  Dykman  v.  Northridge,  1  App. 
V.     Citizens'     Sav.     Bank,     97     Ky.  Div.   (K  Y.)   26,  36  N.  Y.  Supp.  962, 
211,    38    S.    W.    637.      In    the    case  aflfd.  in  153  N.  Y.  662. 
of    Nelson   v.    First    Nat.    Bank,    69  43.  Neely  v.  Norris,  2  Head  (Tenn.), 
Fed.  798,  16  C.  C.  A.  425,  the  court  595,  75  Am.  Dec.  753. 
said:     "It  is  argued  that  the  certifi-  44.  Commercial  Bank  v.  Barksdale, 
cate  of  protest  and  the  notice  were  in-  36  Mo.  563 ;   Onondaga  County  Bank 
competent  because  the  notary  was  the  '^-   Bates,   3  Hill    (N.   Y.),  63;    Corn- 
cashier  of  the  bank  that  held  the  note,  mereial   Bank  v.   Varnum,   49   N.    Y. 
It   is   true  that,   when   the  rule   pre-  ^^ '  Saerider  v.  Brown,  Fed.  Gas.  No. 

vailed  which  disqualified  any  party  ^^^^V  ^''^TJ^"  ^;k.^?^-  ,^  s. 
interested  in  the  action  from  testif/-  ,  ^5.  Lee  v.  Buford,  4  Mete.  (Ky  ) 
ing  in  the  cause,  some  of  the  courts    ^   ^^"/V"^  ^fiS«""'';^  \  Garey    6_B. 

held  that  a  party  in  interest  could  not  ^°°;     f^^-)     ^^^'.rS^''^'^ .7-    ^"'"'^ 

,     ,          '^      ■'  .  ,                            ,,  Bank,  7  Humph.    (Tenn.)   o48. 

protest     commercial     paper,     on     the  46    Commercial    Bank   v.    Varnum, 

ground    that,    inasmuch   as   he    could  49  jr   y   269 

not  testify  to  the  presentment,  de-  47^  Neg.  Inst  L  (NY)  §  263 
mand,  and  notice,  he  was  disqualified  j.^^  same  section  in  statutes  of  other 
from  making  evidence  of  these  facts  states  see  Appendix, 
by  his  certificate.  But  in  the  Circuit  43.  English  Bills  of  Exchange  Act, 
Courts  of  the  United  States,  interest  §  51  (4),  which  provides  that,  "Sub- 
in  the  litigation  no  longer  disquali-  ject  to  the  provisions  of  this  act,  when 
fies  a  witness ;  and  this  rule  falls  with  a  bill  is  noted  or  protested,  it  must 
its  reasoning.    A  notary  public  who  is  be  noted  on  the  day  of  its  dishonor.. 


§158. 


Wheee  to  be  Made. 


61T 


This  provision  is  declaratory  of  the  law.  The  cases,  are  to  the 
effect  that  if  a  bill  has  been  duly  presented  for  acceptance  or  pay- 
ment and  dishonored,  and  a  minute  made  at  the  time  of  the  steps 
taken,  which  is  called  noting  the  bill,  a  protest  may  be  drawn  up 
in  form  afterward,  at  the  convenience  of  the  notary.*®  And  it 
has  been  held  sufficient  if  the  protest  was  drawn  up  at  any  time 
before  the  trial.*^ 


§  158.  Where  protest  to  be  made. 

The  Negotiable  Instruments  Law  provides  that:  "A  bill  must 
"be  protested  at  the  place  where  it  is  dishonored,  except  that 
"  when  a  bill  drawn  payable  at  the  place  of  business  or  residence 
"  of  some  person  other  than  the  drawee  has  been  dishonored  by 
"  nonacceptance,  it  must  be  protested  for  nonpayment  at  the 
"  place  where  it  is  expressed  to  be  payable,  and  no  further  pre- 
"  sentment  for  payment  to,  or  demand  on,  the  drawee  is  neces- 
"  sary."  ®^  This  section  is  substantially  the  same  as  a  provision 
contained  in  the  English  Bills  of  Exchange  Act.^^  It  is  probable 
that  this  section  is  declaratory  of  the  common  law.*^* 


When  a  bill  lias  been  duly  noted,  the 
protest  may  be  subsequently  extended 
as  to  the  date  of  the  noting."  By 
the  French  Code,  art.  162,  a  bill  is  to 
be  protested  for  nonpayment  on  the 
day  after  it  is  due.  By  the  German 
Exchange  Law,  art.  41,  a  dishonored 
bill  may  be  protested  for  nooipayment 
on  the  day  it  is  due,  and  it  must  not 
be  protested  later  than  the  second  day 
after. 

49.  Bailey  V.  Dozier,  6  How.  (U. 
S.)  23,  12  L.  Ed.  328;  Billingsley  v. 
State  Bank,  3  Ind.  375;  Chatham 
Bank  v.  Allison,  15  Iowa,  357;  First 
Nat.  Bank  v.  Crittenden,  2  Thomp.  & 
C.  (N.  Y.)  118;  Union  Bank  v.  Hol- 
comb,  5  Humph.  (Tenn.)  538;  Rut- 
land &  B.  E.  K.  Co.  V.  Cole,  24  Vt. 
33. 

50.  Geralopulo  v.  Wieler,  20  L.  J. 
C.  P.  (Bng.)  105;  Orr  v.  McGinnis,  7 
East  (Etig.),  361. 

The  English  Bills  of  Exchange  Act, 
§  93,  in  recognition  of  the  rule  laid 
down  in  these  cases,  provides  that, 
"  For  the  purposes  of  this  act,  where 
a  bill  or  note  is  required  to  be  pro- 
tested within  a  specified  time  or  be- 
fore some  further  proceeding  is  taken, 
it  is  sufficient  that  the  bill  has  been 


noted  for  protest  before  the  expiration 
of  the  specified  time  or  the  taking  of 
the  proceeding;  and  the  formal  pro- 
test may  be  extended  at  any  time 
thereafter  as  of  the  date  of  the  not- 
ing." 

51.  Neg.  Inat.  L.  (N.  Y.),  §  264. 
For  same  section  in  statutes  of  other 
States  see  Appendix. 

52.  English  Bills  of  Exchange  Act, 
§51  (66).  This  subsection  was  de- 
rived from  2  &  3  Will.  IV,  chap.  98. 

53.  Mitchell  v.  Baring,  10  B.  &  C. 
(Eng.)  4.  In  the  case  of  Boot  v. 
Franklin,  3  Johns.  (N.  Y.)  207,  where 
a  bill  was  drawn  on  a  person  resid- 
ing at  Liverpool,  payable  in  London, 
and  after  being  protested  for  notiac- 
ceptance  at  Liverpool  was  protested 
at  London  for  nonpayment,  and  the 
declaration  stated,  "That  the  bill  not 
being  paid,  and  the  holder  not  know- 
ing where  to  present  the  same  for  pay- 
ment in  London,  caused  the  same  to 
be  protested,"  etc.  It  was  held  that 
the  protest  for  nonpayment  was  suffi- 
cient, and  where  no  place  of  pay- 
ment in  London  was  specified  in 
the  bill,  the  holder  was  not  bound  to 
make  any  inquiries  after  the  drawee 
there. 
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f  159.  Special  statutory  provisions  as  to  protest. 

a.  Protest  for  both  nonacceptance  and  nonpayment. —  The 
Negotiable  Instruments  Law  provides  that:  "A  bill  which  has 
"  been  protested  for  nonacceptance  may  be  subsequently  pro- 
"  tested  for  nonpayment."  ^  This  section  is  the  same  as  a  pro- 
vision of  the  English  Bills  of  Exchange  Act.®^  Where  a  bill  is 
■dishonored  by  nonacceptance  an  immediate  right  of  recourse 
against  the  drawers  and  indorsers  accrues  to  the  holder,  and  no 
presentment  for  nonpayment  is  necessary. ^^  This  being  so,  a 
protest  for  nonpayment  after  a  bill  has  been  protested  for  non- 
acceptance  would  not  be  necessary  to  bind  the  parties,  except  for 
the  fact  that  where  some  of  the  parties  are  residents  of  a  foreign 
country  where  under  the  laws  thereof  no  right  of  action  accrues 
on  nonacceptance  but  only  upon  nonpayment  at  maturity;  to 
bind  such  parties  it  might  be  necessajy  to  subsequently  protest  for 
nonpayment.  °^ 

b.  Protest  before  maturity  where  acceptor  is  insolvent. —  The 
Ifegotiable  Instruments  Law  provides  that :  "  Where  the  acceptor 
"has  been  adjudged  a  bankrupt  or  an  insolvent  or  has  made  an 
"  assignment  for  the  benefit  of  creditors,  before  the  bill  matures, 
*'  the  holder  may  cause  the  bill  to  be  protested  for  better  security 
"  against  the  drawers  and  indorsers."  ®*  This  section  is  also 
derived  from  a  similar  provision  of  the  English  Bills  of  Exchange 
Act.®*  The  object  of  the  section  is  to  afford  protection  to  the 
holder  as  against  the  parties  secondarily  liable,  when  the  acceptor 
becomes  insolvent.  Under  the  French  Code  if  the  acceptor  be- 
comes insolvent  the  bill  may  at  once  be  treated  as  dishonored  and 
protested  for  nonpayment.^  ^Notwithstanding  the  protest  for 
better  security  before  the  maturity  of  the  bill,  no  right  of  action 
accrues  against  the  parties  secondarily  liable  until  the  bill  falls 
due.**  The  only  advantage  to  be  gained  by  such  a  protest  is  from 
the  notice  to  such  parties  that  they  will  be  expected  to  pay  at 
maturity. 

54.  Neg.  Inst.  L.  (N.  Y.),  §  265.  For  the  same  section  in  the  statutes 
For  the  same  section  in  the  statutes  of    of  other  States  see  Appendix. 

other  States  see  Appendix.  59.  English  Bills  of  Exchange  Act, 

55.  English  Bills  of  Exchange  Act,    §  51  (5). 

I  51   (3).  60.  French  Code,  art.   163.     Under 

56.  Neg.  Inst.  L.  (N.  Y.),  §  248.  the  German  Exchange  Law,  art.  29,  if 
See  ante,  §  146  (c).  the  acceptor  fails  during  the  currency 

57.  Chalmers  on  Bills  of  Exchange,  of  the  hill,  security  can  be  demanded 
p.  172.  from  the  drawer  and  indorsers. 

58.  Neg,  Inst.  L.    (N.  Y.),  §  266.  61.  BylesonBills  (16thed.),p.  220. 
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c.  Protest  where  a  hill  is  lost  or  destroyed. —  The  Negotiable 
Instrtunents  Law  provides  that :  "  Where  a  bill  is  lost  or  de- 
"  stroyed  or  is  wrongly  detained  from  the  person  entitled  to-hold 
"  it,  protest  may  be  made  on  a  copy  or  written  particulars 
"  thereof."  *^  A  similar  provision  is  contained  in  the  English 
Bills  of  Exchange  Act.®*  The  loss,  destruction,  or  wrongful 
detention  of  a  bill  does  not  excuse  a  protest  thereof ;  but  in  such  a 
case  it  must  be  protested  as  provided  in  the  above  section. 

d.  Whsn  protest  dispensed  with. —  The  Negotiable  Instruments 
Law  provides  that :  "  Protest  is  dispensed  with  by  any  circum- 
*'  stances  which  would  dispense  with  notice  of  dishonor.  Delay 
"  in  noting  or  protesting  is  excused  when  delay  is  caused  by  cir- 
"  cumstanees  beyond  the  control  of  the  holder  and  not  imputable 
"to  his  default,  misconduct,  or  negligence.  When  the  cause  of 
"  delay  ceases  to  operate,  the  bill  must  be  noted  or  protested  with 
"  reasonable  diligence."  ®*  A  similar  provision  is  contained  in 
the  English  Bills  of  Exchange  Act.®  The  effect  of  this  section 
is  to  apply  to  a  protest  the  provision  of  the  statute  relating  to  dis- 
pensing with  notice  of  dishonor  and  to  an  excuse  for  the  delay  in 
giving  such  a  notice.  We  have  already  considered  such  provi- 
sions in  another  place,  and  many  of  the  cases  there  cited  are 
equally  applicable  to  this  section.®* 

02.  Neg.  Inst.  L.    (N.  Y.),   §   268.  the  statutes  of  other  States  see  Ap- 

Por  the  same  section  in  the  statutes  pendix. 

of  other  States  see  Appendix.  65.  English  Bills  of  Exchange  Act, 

63.  English  Bills  of  Exchange  Act,  §  51  (9). 

I  51   (8).  66.  See    Neg.    Inst.    L.     (N.    Y.), 

64.  Neg.  Inst.  Law  (N.  Y.),  §§  183,  184;  ante,  §  117,  and  cases 
§    267.     For    the    same    section    in   cited  thereunder. 


CHAPTER  XVI. 


Acceptance  and  Payment  of  Bills  of  Exchange  for  Honor, 

§  1 60.  Acceptance  for  Honor ;  When  and  How  Made. 

a.  When  bill  may  be  accepted  for  honor. 

b.  How  made. 

c.  When  deemed  acceptance  for  honor  of  drawer. 

§  161.  Liability  and  Rights  of  Acceptor  for  Honor. 

a.  Liability  of  acceptor  for  honor. 

b.  Agreement  of  acceptor  for  honor. 

§  i6a.  riaturity  of  Bili  Payable  After  Sight ;  Protest  and  Dishonor  of  Bill 
Accepted  for  Honor. 

a.  Maturity  of  bill  payable  after  sight. 

b.  Protest  of  bill  accepted  for  honor. 

e.  Dishonor  of  bill  by  acceptor  for  honor. 

§  163.  Presentment  for  Payment  to  Acceptor  for  Honor. 

a.  How  made. 

b.  Delay  in  making  presentment. 

§  164.  Payment  for  Honor. 

a.  Who  may  make. 

b.  How  made. 

c.  Declaration  before  payment  for  honor. 

§  165.  Rights  and  Liabilities  of  Parties. 

a.  Preference  of  parties  offering  to  pay  for  honor. 

b.  Effect  of  payment  for  honor  on  subsequent  parties. 

c.  Refusal  of  holder  to  receive  payment  supra  protest. 

d.  Payer  for  honor  entitled  to  bill  and  the  protest. 

§  160.  Acceptance  for  honor ;  when  and  how  made. 

a.  When  hill  may  he  accepted  for  honor. —  The  Negotiable 
Instruments  Law  provides  that :  "  Where  a  bill  of  exchange  has 
"  been  protested  for  dishonor  by  nonacceptance  or  protested  for 
"  better  security  and  is  not  overdue,  any  person  not  being  a  party 
"  already  liable  thereon,  may,  -with  the  consent  of  the  holder, 
"  intervene  and  accept  the  bill  supra  protest  for  the  honor  of  any 
"party  liable  thereon  or  for  the  honor  of  the  person  for  whose: 
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*'  account  the  bill  is  drawn.  The  acceptance  for  honor  may  be 
*'  for  part  only  of  the  sum  for  which  the  bill  is  drawn ;  and  where 
*'  there  has  been  an  acceptance  for  honor  for  one  party,  there  may 
*'  be  a  further  acceptance  by  a  different  person  for  the  honor  of 
^'  another  party."  *^  This  provision  is  in  substance  the  same  as 
a  provision  of  the  English  Bills  of  Exchange  Act.^  Its  object 
is  to  enable  any  party  who  is  liable  on  the  bill  to  induce  his  friends 
to  intervene  for  the  protection  of  his  credit  and  to  permit  a  ready 
negotiation  of  the  bill.  The  English  act  does  not  contain  a  pro- 
vision for  the  acceptance  for  honor  of  the  bill  by  another  party 
where  it  is  already  accepted  for  honor  by  one  party.  The  holder 
of  a  bill  is  not  required  to  take  an  acceptance  for  honor.  And 
before  he  takes  such  an  acceptance  he  should  first  cause  the  bill 
to  be  protested  and  then  to  be  accepted  in  the  manner  hereinafter 
described.®*  Any  person  who  is  not  already  liable  as  a  party  to 
the  bill  may  accept  it  for  honor;  and  the  drawee  himself,  though 
he  may  refuse  to  accept  the  bill,  generally  may,  nevertheless, 
accept  it  for  the  honor  of  the  drawer  or  of  any  one  indorser.  It  is 
no  objection  to  the  intervention  for  the  honor  of  the  indorser  or 
drawer,  that  it  has  been  done  at  the  request  and  under  the  guar- 
anty of  the  drawees  of  the  bill,  who  refused  to  accept  or  pay  the 
same.  An  arrangement  made  by  the  acceptor  for  honor,  with 
the  drawee,  by  which  he  was  to  be  protected  from  loss,  does  not 
affect  the  liability  of  the  party  to  the  bill,  for  whose  honor  it  has 
been  paid.™  Where  a  bill  of  exchange  is  directed  to  a  particular 
person,  another  person  cannot  accept  it,  but  for  the  honor  of  one 
of  the  parties.^* 

b.  How  made. —  The  Negotiable  Instruments  Law  provides 
that :  "An  acceptance  for  honor  supra  protest  must  be  in  writing 
"  and  indicate  that  it  is  an  acceptance  for  honor,  and  must  be 
"  signed  by  the  acceptor  for  honor."  ^^  The  English  Bills  of 
Exchange  Act  provides  that  such  an  acceptance  must  be  written 
on  the  bill.  The  change  in  this  rule  made  by  the  Negotiable 
Instruments  Law  is  evidently  for  the  purpose  of  permitting  such 
an  acceptance  to  be  made  by  a  separate  instrument. ''* 

67.  Neg.  Inst.  L.    (N.  Y.),   §  280.        70.  Konig  v.  Bayard,  1  Pet.  (U.  G.) 
For  the  same  section  in  the  statutes    250,  7  L.  Ed.  132. 

of  other  States  see  Appendix.  71.  May  v.  Kelly,  27  Ala.  497. 

68.  English  Bills  of  Exchange  Act,  72.  Neg.  Inst.  L.    (N.  Y.),  §   281. 
%  65  (1),  (2).  For  the  same  section  in  the  statutes 

69.  Byles  on  Bills   (16th  ed.),  275.  of  other  States  see  Appendix. 

For  the  same  section  in  the  statutes  73.  English  Bills  of  Exchange  Act, 
of  other  States  see  Appendix.  §  65   (3). 
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c.  When  deemed  acceptance  for  honor  of  drawer. —  The  Nego- 
tiable Instnomeiits  Law  provides  that :  "An  acceptance  for  honor 
"  does  not  expressly  state  for  whose  honor  it  is  made,  it  is  deemed 
"  to  be  an  acceptance  for  the  honor  of  the  drawer."  ^*  It  is 
important  that  the  acceptance  for  honor  should  expressly  state  for 
whose  honor  the  acceptance  is  made,  otherwise  the  acceptance  will 
be  deemed  under  this  section  for  the  drawer,  and  the  acceptor  will 
have  no  right  of  action  against  any  party  subsequently  liable. ^''' 

§  i6i.  Liability  and  riglits  of  acceptor  for  honor. 

a.  Liability  of  acceptor  for  honor. —  The  Negotiable  Instru- 
ments Law  provides  that :  "  The  acceptor  for  honor  is  liable  to 
"  the  holder  and  to  all  parties  to  the  bill  subsequent  to  the  party 
"  for  whose  honor  he  has  accepted."  ^*  A  similar  provision,  is  con- 
tained in  the  English  Bills  of  Exchange  Act."  An  acceptor 
supra  protest  for  the  honor  of  the  first  indorser  may  require,  as  a 
condition  of  payment,  that  the  holder  shall  indorse  the  bill  to 
him.^* 

b.  Agreement  of  acceptor  for  honor. —  The  Negotiable  Instru- 
ments Law  provides  that :  "  The  acceptor  for  honor  by  such  ac- 
"  ceptance  engages  that  he  will  on  due  presentment  pay  the  bill 
"  according  to  the  terms  of  his  acceptance,  provided  it  shall  not 
"have  been  paid  by  the  drawee,  and  provided  also  that  it  shall 
"have  been  duly  presented  for  payment  and  protested  for  non^ 
"  payment  and  notice  of  dishonor  given  to  him."  '^*  The  English 
Bills  of  Exchange  Act  contains  a  similar  provision.*''  The  un- 
dertaking of  the  acceptor  for  honor  is  not  an  absolute  engage- 
ment to  pay  at  all  events,  but  only  a  collateral  conditional  en- 
gagement to  pay,  if  the  drawee  do  not.®^  The  result  of  this  rule 
is  to  require,  as  provided  in  the  statute,  that  the  bill  be  presented 
to  the  drawee  named  therein  at  its  maturity,  for  payment,  and  if 
payment  is  refused  that  it  be  protested  and  notice  of  dishonor 
given  to  him.*^    And  the  rule  has  been  stated  that  the  acceptor  of 

74.  Neg.  Inst.  L.  (N.  Y.),  |  282.  79.  Neg.  Inst.  L.  (N.  Y.),  §  284. 
VoT  the  same  section  in  the  statutes  For  the  same  section  in  statutes  of 
of  other  States  see  Appendix.  other  States  see  Appendix. 

75.  Story  on  Bills,  §  256.  80.  English  Bills  of  Exchange  Act, 

76.  Neg.  Inst.  L.    (N.  Y.),   §   283.  |  66   (1). 

For  the  same  section  in  the  statutes  81.  Byles  on  Bills   (16th  ed.),  277. 

of  other  States  see  Appendix.  82.  Presentment  to  drawee  at  ma- 

77.  English  Bills  of  Exchange  Act,  tiirity. —  Daniel  on  Negotiable  Instru- 
§  66  (2).  ments,  §  527.     In  the  case  of  Hoare 

78.  Freeman  V.  Perot,  Fed.  Gas.  No.  v.  Cazenove,  16  East  (Bng.),  391, 
5,087,  2  Wash.  C.  0.  (U.S.)  485.  Lord  Ellenborttugh  said:     "It  is  an 
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a  bill  for  the  honor  of  the  drawer  cannot  maintain  an  action 
thereon  against  him,  without  proof  of  its  presentment  to  the 
drawee  and  nonacceptance  or  nonpayment  by  him,  and  notice 
thereof  to  the  drawer.*^ 

g  i6a.  Maturity  of  bill  payable  after  sight ;  protest  and  dishonor  of  bill 
accepted  for  honor. 

a.  Maturity  of  hill  payahle  after  sight. —  The  I^egotiable  In- 
struments Law  provides  that :  "  Where  a  bill  payable  after  sight 
"  is  accepted  for  honor,  its  maturity  is  calculated  from  the  date 
"of  the  noting  for  nonacceptance  and  not  from  the  date  of  the 
"  acceptance  for  honor."  ** 

b.  Protest  of  hill  accepted  for  honor. —  The  ifegotiable  Instru- 
ments Law  provides  that :  "  Where  a  dishonored  bill  has  been 
"  accepted  for  honor  supra  protest  or  contains  a  reference  in  case 
"  of  need,  it  must  be  protested  for  nonpayment  before  it  is  pre- 
"  sented  for  payment  to  the  acceptor  for  honor  or  referee  in  case 
"  of  need."  *®  A  similar  provision  is  contained  in  the  English 
Bills  of  Exchange  Act.®*  As  we  have  seen,  the  N^otiable  In- 
struments Law  authorizes  the  drawer  or  indorser  to  insert  therein 
the  name  of  a  person  to  whom  the  holder  may  resort  in  case  of 
need.*''  And  by  the  same  section  it  is  provided  that  it  is  in  the 
option  of  the  holder  to  resort  to  the  referee  in  case  of  need  or  not 
as  he  may  see  fit. 

c.  Dishonor  of  hill  hy  acceptor  for  honor. —  The  l!Tegotiable 
Instruments  Law  provides  that :  "  When  the  bill  is  dishonored. 
"  by  the  acceptor  for  honor  it  must  be  protested  for  nonpayment 

undertaking   to   pay   if   the   original  the  drawer  is  entitled  to  the  chance 

drawee  upon  a  presentment  to  him  for  of  benefit  to  arise  from  such  second 

payment   should   persist   in   dishonor-  demand,  or  at  any  rate  to  the  bene- 

ing  the  bill,  and  such  a  dishonor  by  fit  of  that  evidence  which  the  protest 

him   be  notified,   by   protest,   to    the  affords,    that   the    demand   has    been 

person  who  has  accepted  for  honor."  made  duly  without  effect,   as  far   as 

And  also  in  regard  to  the   necessity  such  evidence  may  be  available  to  him 

for  a  presentment  for  payment  to  the  for  purposes  of  ulterior  resort." 

drawee   named   in   the  bill,   he   says:  83.  Baring     v.     Clark,     19     Pick. 

"Indeed,  the  reason  of  the  thing  as  (Mass.)   220. 

well    as    the    strict   law ,  of   the    case  84.  Neg.  Inst.  L.    (N.  Y.),   §   285. 

seems   to   render   »,   second   resort  to  For   the  same  section   in  statutes  of 

the   drawee   proper,    when   the   unac-  other  States  see  Appendix. 

cepted    bill    still    remains    with    the  85.  Neg.  Inst.  L.    (N.  Y.),   §   286. 

holder;    for    funds    often    reach    the  For  the  same  section   in  statutes  of 

drawee,    who   has   refused,  acceptance  other  States  see  Appendix. 

in  the  first  instance,  out  of  which  the  86.  English  Bills  of  Exchange  Act, 

bill   may   and   would   be   satisfied,    if  §67  (1). 

presented    to    him    again    when    the  87.  Neg.  Inst.  L.    (N.  Y.),   §  215. 

period  of  payment  had   arrived,  and  See  ante,  §  137. 
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"  by  him."  **    A  similar  provision  is  also  contained  in  the  Eng- 
lish Bills  of  Exchange  Act.** 

§  163.  Presentment  for  payment  to  acceptor  for  honor. 

a.  How  made. —  The  Negotiable  Instruments  Law  provides 
that :  "  Presentment  for  payment  to  the  acceptor  for  honor  must 
*'  be  made  as  follows : 

"  1.  If  it  is  to  be  presented  in  the  place  where  the  protest  for 
*'  nonpayment  was  made,  it  must  be  presented  not  later  than  the 
""  day  following  its  maturity ; 

"  2.  If  it  is  to  be  presented  in  some  other  place  than  the  place 
■"where  it  was  protested,  them  it  must  be  forwarded  within  the 
"'  time  specified  in  section  175."  *"  The  English  Bills  of  Exchange 
Act  contains  a  similar  provision.®*  The  provision  of  the  English 
act  was  a  re-enactment  of  the  statute  of  6  &  7  Will.  IV,  chap.  58, 
which  was  originally  enacted  to  remove  doubts  which  had  arisen 
as  to  the  day  when  the  bill  should  be  again  presented  to  the  ac- 
ceptor for  honor.®*  It  is  presumed  that  if  the  bill  be  not  presented 
in  due  time  to  the  acceptor  for  honor,  that  any  party  who  would 
have  been  discharged  if  he  had  paid  the  bill  is  discharged  by  the 
holder's  laches.®* 

b.  Delay  in  making  'presentment. —  The  Negotiable  Instru- 
ments Law  provides  that :  "  The  provisions  of  section  141  apply 
"  where  there  is  delay  in  making  presentment  to  the  acceptor  for 
"  honor  or  referee  in  case  of  need."  ®*  The  provision  referred  to 
in  this  section  relates  to  a  delay  in  making  presentment  for 
payment.®* 

88.  Neg.  Inst.  L.  (N.  Y.),  §  289.  be  protested,  and  notice  given  to  the 
For  the  same  section  in  statutes  of  acceptor  supra  protest,  who  will 
other  States  see  Appendix.  thereupon  be  liable  to  pay  the  bill; 

89.  English  Bills  of  Exchange  Act,  and  a  presentment  for  payment  may  be 
§  67   ( 4 ) .  made  to  him  accordingly  at  his  place 

90.  Neg.  Inst.  L.  (N.  Y.),  §  287.  of  business,  or  at  his  dwelling-house, 
Tor  the  same  section  in  statutes  of  and  so  in  other  eases  exactly  in  the 
other  States  see  Appendix.  same  mode  and  under  the  sa-  e  quali- 

91.  English  Bills  of  Exchange  Act,  fications  as  if  he  were  the  original  ac- 
§  67  (2).  ceptor.     Upon  his  refusal  to  pay  the 

92.  Byles  on  Bills   (1st  ed.),  263.  bill  the  same  proceedings  as  to  pro- 

93.  Chalmers  on  Bills  of  Exchange,  test  and  notice  are  to  be  had,  in  or- 
229.  Judge  Story  says  in  his  work  on  der  to  bind  the  drawer  and  indorsers. 
Bills  of  Exchange,  §  363 :  "  If  there  as  if  he  were  the  original  acceptor." 
has  been  an  acceptance  supra  protest,  94.  Neg.  Inst.  L.  (N.  Y.),  §  288. 
then  (as  we  have  seen)  the  present-  For  the  same  section  in  statutes  of 
ment  for  payment  must  first  be  made  other  States  see  Appendix. 

to  the  original   acceptor;   and,   if  he       95.  See  ante,  §  100,  and  cases  cited 
refuses  payment,  then  the  bill  is  to   thereunder. 
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1 164.  Payment  for  honor. 

a.  Who  may  make. —  The  ITegotiable  Instruments  Law  pro- 
vides that :  "  Where  a  bill  has  been  protested  for  nonpayment, 
"  any  person  may  intervene  and  pay  it  swpra  protest  for  the  honor 
■"  of  any  person  liable  thereon  or  for  the  honor  of  the  person  for 
"  whose  account  it  was  drawn."  ^  This  provision  is  the  same  as 
that  contained  in  the  English  Bills  of  Exchange  Act.®^  The  pay- 
ment for  honor  can  only  be  made  supra  protest  for  the  honor  of 
the  drawer  or  indorser.^  If  a  bill  has  already  been  accepted  for 
the  honor  of  one  of  the  parties,  it  can  only  be  paid  by  the  acceptor 
for  the  honor  of  the  party  for  whom  he  accepted.®^  It  is  no 
objection  to  intervention  and  payment  by  a  person  not  a  party 
to  the  bill,  that  it  has  been  done  at  the  request  and  under  the 
guaranty  of  the  drawees  of  the  bill,  who  had  refused  to  accept  or 
pay  the  same.^ 

b.  How  m,ade, —  The  Negotiable  Instruments  Law  provides 
that:  "A  payment  for  honor  supra  protest  in  order  to  operate 
"  as  such  and  not  as  a  mere  voluntary  payment  must  be  attested 
"  by  a  notarial  act  of  honor,  which  may  be  appended  to  the  protest 
"  or  form  an  extension  to  it."  ^  This  is  the  same'  as  a  provision 
contained  in  the  English  Bills  of  Exchange  Act.^  It  is  declaratory 
of  the  general  rule.  It  has  been  said,  "  The  right  of  a  stranger 
to  constitute  himself  the  creditor  of  another,  by  paying  his  debt 
without  his  concurrence,  is  allowed  only  by  the  law  merchant, 
for  the  benefit  of  trade,  and  cannot  be  recognized  unless  the  form 
of  proceeding  sanctioned  by  the  custom  of  merchants  be  sub- 
stantially pursued."  * 

c.  Declaration  iefore  payment  for  honor. —  The  ITegotiable 
Instruments  Law  provides  that:  "  The  notarial  act  of  honor 
""  must  be  founded  on  a  declaration  made  by  the  payer  for  honor 
'"  or  by  his  agent  in  that  behalf  declaring  his  intention  to  pay  the 

96.  Neg.  Inst.  L.  (N".  Y.),  §  300.  1.  Konig  v.  Bayard,  1  Pet.  (U.  S.) 
Tor  the  same  section   in   statutes  of    250. 

other  States  see  Appendix.  a.  Neg.   Inst.   L.    (N.   Y.),    §    301. 

97.  English  Bills  of  Exchange  Act,  For  the  same  section  in  statutes  of 
§  68    ( 1 ) .  other  States  see  Appendix. 

98.  Wood  V.  Pugh,  7  Ohio,  pt.  2,  3.  English  Bills  of  Exchange  Act, 
164.  §  68    (3). 

99.  Chalmers  on  Bills  of  Exchange,  4.  Per  Marshall,  J.,  in  Gazzam  v. 
231.  Armstrong  Exrs.,  3  Dana   (Ky.),  554, 

40 
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"  bill  for  honor  and  for  whose  honor  he  pays."  ^    The  same  pro- 
vision is  also  contained  in  the  English  Bills  of  Exchange  Act.* 

§  165.  Rights  and  liabilities  of  parties. 

a.  Preference  of  parties  offering  to  pay  for  honor. —  The  Nego- 
tiable Instruments  Law  provides  that :  "  Where  two  or  more  per- 
"  sons  offer  to  pay  a  bill  for  the  honor  of  different  parties,  the 
"  person  whose  payment  will  discharge  most  parties  to  the  bill  is 
"  to  be  given  the  preference.^  This  is  the  same  as  a  provision 
contained  in  the  English  Bills  of  Exchange  Act.® 

b.  Effect  of  payment  for  honor  on  subsequent  parties. —  The 
^Negotiable  Instruments  Law  provides  that :  "  Where  a  bill  has 
"  been  paid  for  honor,  all  parties  subsequent  to  the  party  for 
"  whose  honor  it  is  paid  are  discharged,  but  the  payer  for  honor 
"  is  subrogated  for,  and  succeeds  to,  both  the  rights  and  duties  of 
"  the  holder  as  regards  the  party  for  whose  honor  he  pays  and  all 
"  parties  liable  to  the  latter."  ®  The  English  Bills  of  Exchange 
Act  contains  the  same  provision.**  If  a  stranger  pays  a  bill  for 
the  honor  of  all  the  parties,  he  acquires  a  right  of  action  against 
all  of  them,  and  will  be  considered  as  standing  in  the  place  of  a 
bona  fide  holder.**  The  payment  for  honor  provided  for  in  the 
statute  is  the  payment  made  for  the  honor  of  a  single  party. 
The  statute  is  declaratory  of  the  general  rule  where  it  provides 
for  the  succession  of  the  payer  to  the  rights  and  duties  of  the 
holder  as  regards  the  party  for  whose  honor  he  has  paid  the 
bill.*'' 

c.  Refusal  of  holder  to  receive  payment  supra  protest. —  The 
Negotiable  Instruments  Law  provides  that :  "  Where  the  holder 
"of  a  bill  refuses  to  receive  payment  supra  protest,  he  loses  his 
"  right  of  recourse  against  any  party  who  would  have  been  dis- 

5.  Neg.    Inst.   L.    (N.   Y.),    §    302.  9.  Neg.    Inst.   L.    (N.   Y.),    §    304. 

For  the  same  section  in   statutes  of  For   the  same   section  in   statutes  of 

other  States  see  Appendix.  other  States  see  Appendix. 

.    6.  English  Bills  of  Exchange  Act,  10.  English  Bills  of  Exchange  Act, 

§  68   (4).  §  68   (5). 

7.  Neg.  Inst.  L.  (N.  Y.),  §  303.  11.  Edwards  on  Bills,  440.  See 
For  the  same  section  in  statutes  of  also  Fairley  v.  Eoch,  Lutw.  (Eng.) 
other  States  see  Appendix.  891. 

8.  English  Bills  of  Exchange  Act,  12.  Mertens  v.  Withington,  1  Esp. 
§  68  (2).  To  the  same  effect  is  the  (Eng.)  112;  Goodall  v.  Polhill,  14 
French  Code,  art.  159,  and  the  Ger-  L.  J.  C.  P.  (Eng.)  146;  Ea;  parte: 
man  Exchange  Law,  art.  64.  Swam,  L.  R.,  6  Eq.   (Eng.)   344. 
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"  charged  by  sucli  payment."  ^*    The  same  provision  is  contained 
in  the  English  Bills  of  Exchange  Act." 

d.  Payer  for  honor  entitled  to  the  bill  and  the  protest. —  The 
^Negotiable  Instruments  Law  provide  that :  "  The  payer  for 
"honor  on  paying  to  the  holder  the  amount  of  the  bill  and  the 
"  notarial  expenses  incidental  to  its  dishonor  is  entitled  to  re- 
"  ceive  both  the  bill  itself  and  the  protest."  ^®  A  similar  pro- 
vision is  contained  in  the  English  Bills  of  Exchange  Aet.^* 

13.  Neg.  Inst.  L.  (N.  Y.),  §  305.  utes  of  other  States  see  Appen- 
For  the  same  section,  in  statutes  of    dix. 

other  States  see  Appendix.  16.  English  Bills  of  Exchange  Act, 

14.  English  Bills  of  Exchange  Act,  §  68  (6).  It  is  also  provided  in  this 
5  68  (7).  To  the  same  effect  is  the  section  that,  "If  the  holder  do  not 
Grerman  Exchange  Law,  art.  62.  on  demand  deliver  them  up,  he  shall  be 

15.  Neg.  Inst.  Law  (N.  Y.),  §  liable  to  the  payer  for  honor  in  dam- 
306.    For  the  same  section  in  stat-  ages. 
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Checks. 


§  i66.  Definition  and  Characteristics  of  a  Check. 

a.  Statutory  definition. 

b.  Rules  governing  checks. 

§  167.  Presentment  of  Check  for  Payment. 

a.  In  general. 

b.  Effect  of  delay  in  presentment, 
e.  Effect  of  delay  as  to  indorser. 

d.  Wbat  constitutes  reasonable  time. 

§  168.  Certification  of  Check. 

a.  Equivalent  to  acceptance. 

b.  Effect  of  certification. 

§  169.  When  Check  Operates  as  an  Assignment. 

a.  Statutory  provision. 

b.  General  rule. 

§  166.  Definition  and  characteristics  of  a  check. 

a.  Statutory  definition. —  The  Ifegotiable  Instruments  Law 
provides  that :  "A  check  is  a  bill  of  exchange  drawn  on  a  bank, 
''  payable  on  demand."  ^^  This  definition  is  the  same  as  that  con- 
tained in  the  English  Bills  of  Exchange  Act.^*  We  have  con- 
sidered in  another  place  the  characteristics  of  a  check  and  the 
features  which  distinguish  it  from  a  bill  of  exchange.^*  It  is 
generally  held  that  a  check  payable  within  a  certain  specified 
time  after  its  date  is  an  inland  bill  of  exchange.^"  There  are, 
however,  decisions  to  the  effect  that  such  a  check  is  not  a  bill  of 

17.  Neg.  Inst.  L.    (N.  Y.),   §   321.   Harrison   v.    Nicollet  Nat.    Bank,  41 

18.  English  Bills  of  Exchange  Act,  Minn.  488,  43  N.  W.  336,  16  Am.  St. 
§  73.  Rep.    718,    5   L.   R.   A.   746;    Pope  v. 

19.  See  §  16,  ante.  Bank  of  Albion,  57  N.  Y.  126 ;  Bowen 
30.  Minturn  v.  Fisher,  4  Cal.  35;   v.  Newell,  8  N.  Y.   190;  Morrison  v. 

Henderson  v.  Pope,  39  Ga.  361 ;  Geor-  Bailey,  6  Ohio  St.  13,  64  Am.  Dee. 
gia  Nat.  Bank  v.  Henderson,  46  Ga.  632;  Champion  v.  Gordon,  70  Pa.  St. 
487;  Culter  v,  Reynolds,  64  111.  321;   474,  10  Am.  Rep,  681, 

[628] 
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exchange. ^^  In  most  cases  ■where  the  question  has  arisen  as  to 
whether  an  instrument  was  a  check  or  bill  of  exchange,  it  was 
necessary  to  determine  whether  it  was  entitled  to  days  of  grace. 
The  abolishing  of  days  of  grace  in  so  many  of  the  States  has 
materially  affected  the  importance  of  this  question. 

b.  Rules  governing  checks. —  The  l^egotiable  Instruments  Law 
provides  that :  "  Except  as  herein  otherwise  provided,  the  pro- 
"  visions  of  this  act  applicable  to  a  bill  of  exchange  payable  on 
"  demand,  apply  to  a  check."  ^  This  provision  is  also  contained 
in  the  English  Bills  of  Exchange  Act.^^  A  check  is  a  negotiable 
instrument  and  is  subject  to  the  same  defenses,^  and  the  rules 
governing  the  indorsement  and  transfer  of  bills  of  exchange  and 
other  negotiable  instruments  are  also  applicable  to  checks.  Upon 
the  nonpayment  of  a  check  after  due  presentment,  a  demand  and 
notice  of  dishonor  is  necessary,  in  order  that  the  holder  may 
recover  of  the  drawer.^ 

21.  Checks  made  payable  at  a  it,  and  that  it  will  th«n  be  paid,  and 
future  day. —  Way  v.  Towle,  155  Mass.  neither  in  the  latter  case  any  more 
374,  29  N.  E.  506.  In  this  case  the  court  thiam  in  the  former  would  it  be  ex- 
said  :  "  The  question  whether  a  cheek  peeted  that  the  holder  would  present 
made  payable  on  a  day  subsequent  the  check  to  the  bank  on  which  it  was. 
to  its  date  should  be  regarded  as  a  drawn  for  acceptance  before  payable, 
check  or  as  a  bill  has  beett  decided  and,  on  its  refusal  to  accept  it,  bring- 
differenitly  in  different  jurisdictions,  suit  forthwith  against  the  drawer  for 
In  the  present  case  the  instrument  the  nonacoeptance.  We  think  it  bet- 
appears  to  be  upon  one  of  the  or-  ter  accords  with  the  intent  and  un- 
dinary  printed  blanks  of  the  bank  derstanding  of  the  parties  and  of 
on  which  it  is  drawn.  It  is  dated  bankers  and  of  business  men  generally, 
August  31,  1889,  and  the  only  differ-  to  treat  the  instrument  in  suit  as  a 
ence  that  is  suggested  between  it  and  check  rather  than  as  a  bill  of  ex- 
the  ordinary  check  is  that  it  is  made  change,  and  we  see  no  valid  objection 
payable  October  1,  1889.  If  it  had  to  doing  so."  See  also  Eaylor  v. 
been  post-dated  as  of  that  date,  it  Wilson,  11  Mete.  (Mass.)  44,  63  Am. 
would  not  have  been  payable  until  then,  Dec.  180;  Westminister  Bank  v.. 
but  yet  would  in  that  case  have  been  a  Wheaton,  5  R.  I.  30;  In  re  Brown, 
check.  It  is  possessed  of  the  other  char-  Fed.  Cas.  No.  1,985,  2  Story  (U.  S.), 
acteristics  of  a  check,  and  we  cannot  602. 

believe   that   it  was  intended   by   the  33.  Neg.   Inst.  L.    (N.  Y.),    §   321. 

parties,  or  would  have  been  taken  by  For  same  section  in  statutes  of  other 

the  bank  on  which  it  was  drawn,  as  States  see  Appendix, 

anything   else   than    a    cheek.      It    is  23.  English  Bills  of  Exchange  Act, 

often  convenient  to  make  a  check  pay-  §  73. 

able  at  a  future  day,  and  we  see  no  24.  Bell  v.  Stewart,  156  Mass.  508, 

valid   distinction   between  post-dating  31  N.  E.  386. 

it  and  making  it  payable  at  a  subse-  25.  Herker  v.  Anderson,  21   Wend, 

quent  date.     In  the  latter  case  as  in  (N.  Y.)   372;   Dolph  v.  Rice,  18  Wis. 

the  former   it  is  expected  that  it  will  397;  Sherman  v.  Comstoek,  Fed.  Cas. 

be   presented   on   the   day  when   pay-  No.    12,764,   2   McLean    (U.   S.),    19. 

able,  which  in  the  one  instance  would  In  the  ease  of  Kelly  v.  Brown,  5  Gray 

be   the   day  of   its   date,   and   in   the  (Mass.),    108,    it    was    held    that    a 

other  the  day  fixed  for  its  payment,  check   addressed   to  the  cashier   of   a 

and  that  there  will  be  funds  to  meet  bank  must  be  presented  to  the  bank 
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i  167.  Presentment  of  check  for  payment. 

a.  In  general. —  The  provisions  of  the  Negotiable  Instruments- 
Law,  relating  to  the  presentment  of  negotiable  instruments  for 
payment,  are  applicable  to  checks.  The  several  rules  relating  to 
such  presentment  are  considered  and  discussed  in  the  chapter  on. 
"  Presentment  for  Payment."  ^® 

b.  Effect  of  delay  in  presentment. —  The  Negotiable  Instru- 
ments Law  provides  that:  "A  check  must  be  presented  for  pay- 
"  ment  within  a  reasonable  time  after  its  issue  or  the  drawer  will 
"  be  discharged  from  liability  thereon  to  the  extent  of  the  loss 
"  caused  by  the  delay."  ^  This  provision  is  declaratory  of  the 
general  rule.^®  The  want  of  due  presentment  of  a  check  does  not 
discharge  the  drawer,  unless  he  has  suffered  some  loss  or  injury 
thereby ;  this  is  one  point  of  difference  between  a  check  and  a  bill 
of  exchange.^  The  only  way  in  which  the  drawer  of  a  check 
would  be  liable  to  be  injured  by  a  failure  to  present  it  within  a 
reasonable  time  is  where  subsequent  to  its  delivery  and  prior  to 
its  presentment  the  bank  upon  which  it  is  drawn  becomes  in- 
solvent. In  such  a  case  in  respect  to  the  check  the  drawer  wiU  be 
discharged  to  the  extent  of  the  loss  he  has  sustained  thereby.*** 

for  payment  in  order  to  charge  the  it  by  the  post  to  some  person  at  the 
drawer;  and  proof  that  it  was  in-  lattej:  place  on  the  next  day  after  it 
tended  by  the  parties  as  evidence  of  is  received,  and  the  person  to  whom 
money  alone,  and  was  not  intended  it  is  sent  will  not  be  required  to 
to  be  presented  to  the  bank  for  pay-  present  it  for  payment  until  the  day 
ment,  is  inadmissible  to  support  the  after  it  has  reached  him  in  the  reg- 
action  against  the  drawer  on  the  ular  course  of  mail.  In  the  case  of 
check;  and  in  the  case  of  Commercial  Industrial  Bank  v.  Bowes,  165  111.  70, 
Nat.  Bank  v.  First  Nat.  Bank,  119  46  N.  E.  10,  the  court  says,  in  speaking 
N.  C.  783,  24  S.  S.  524,  it  was  held  of  this  rule,  "that  it  only  applies 
that  the  holder  of  a,  cheek  cannot  sue  where,  in  the  intermediate  time  between 
the  drawer  thereon  until  it  has  been  the  drawing  of  the  check  and  present- 
presented  to  the  drawee  and  payment  ment,  there  has  been  a  change  of 
refused.  circumstances  affecting  the  interests 
26.  See  ante,  chap.  VIII.  of  the  drawer,  in  respect  to  the  banker 
37.  Neg.  Inst.  L.  (N.  Y.),  §  322.  upon  whom  the  check  was  drawn. 
For  same  section  in  statutes  of  other  Where  there  has  been  a  change,  the- 
States  see  Appendix.  rule  is  strictly  applied." 

28.  Delay  on  presenting  check. —  29.  In  re  Brown,  Fed.  Cas.  No. 
Story  on  Promissory  Notes  (p.  1,985,  2  Story  (IT.  S.),  502;  Morris 
493)  lays  down  a  rule,  that  if  the  v.  Eufaula  Nat.  Bank,  106  Ala.  383, 
payee  or  holder  of  a  check  receives  18  South.  11;  Heartt  v.  Rhodes,  66 
it  from  the  drawer  in  the  same  town  111.  351;  Industrial  Bank  v.  Bowes, 
or  city  where  it  is  payable,  he  is  165  111.  70;  First  Nat.  Bank  v.  Buck- 
bound  to  present  it  for  payment  on  hannon  Bank,  80  Md.  475,  31  Atl.  302, 
the  next  succeeding  day  after  it  is  27  L.  R.  A.  332;  Harbeck  v.  Oraft,  4 
received;  but  where  he  receives  the  Duer  (N.  Y.),  122;  Kilpatrick  v. 
cheek  from  the  drawer  in  a  place  dis-  Home  Building  &  Ivoon  Assn.,  119 
tant  from  the  place  of  payment,  it  Pa.  St.  30,  12  Atl.  754. 
will  be  sufficient  for  him  to  forward       30.  Story     on     Promissory    Notes, 
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In  speaking  on  this  subject,  Judge  Story  says  :^^  "  If  a  bank  or 
banker  still  remains  in  good  credit  and  is  able  to  pay  the  check, 
the  drawer  will  still  remain  liable  to  pay  the  same,  notwithstand- 
ing many  months  may  have  elapsed  since  the  date  of  the  check, 
and  before  the  presentment  for  payment  and  notice  of  the  dis- 
honor. So  if  the  drawer,  at  the  date  of  the  check  or  at  the  time 
of  the  presentment  of  it  for  payment,  had  no  funds  in  the  bank  or 
banker's  hands,  or  if,  after  drawing  the  check  and  before  its  pre- 
sentment for  payment  and  dishonor,  he  had  withdrawn  his  funds, 
the  drawer  would  remain  liable  to  pay  the  check,  notwithstanding 
the  lapse  of  time." 

c.  Effect  of  delay  as  to  indorser. —  While  as  between  the  drawer 
and  the  holder  of  a  bill,  delay  in  presentment  does  not  discharge 
the  liability  of  the  drawer  unless  loss  to  him  has  resulted,  a  dif- 
ferent rule  exists  as  between  the  holder  and  the  indorser  of  a 
check.  As  between  such  parties  the  holder  assumes  the  obligation 
to  present  the  cheek  to  the  bank  for  payment  within  the  time  pre- 
scribed by  the  law  merchant,  that  is  to  say,  not  later  than  the 
next  day  after  its  date,  and  if  such  presentment  is  not  made,  the 
indorser  will   be   discharged   from  his   obligation.^^      The  law 

S  497.  Ill  the  case  of  Farwell  v.  Curtis,  dorser  of  the  cheek,  irrespective  of 
Fed.  Cas.  No.  4,690,  it  was  held  that  any  question  of  loss  or  injury.  Pre- 
!the  creditor  ■wto  receives  for  his  pay-  sentment  in  due  time,  as  fixed  by  the 
ment  the  debtor's  check  on  the  bank,  law  merchant,  was  a  condition,  upon 
although  it  is  accepted,  not  in  pay-  performance  of  which  the  liability  of 
ment  but  as  a  means  of  payment,  im-  the  defendant  as  indorser  depended, 
pliedly  undertakes  to  present  it  within  and  this  delay  was  not  excused,  al- 
a  reasonable  time,  and  if,  through  his  though  the  drawer  of  the  check  had 
delay,  the  bonds  are  lost  by  failure  no  funds,  or  was  insolvent,  or  because 
of  the  bank,  he  must  bear  the  loss,  presentment  would  have  been  unavail- 
6ee  also  Industrial  Trust,  Title  &  Sav.  ing  as  a  means  of  procuring  payment." 
Co.  v.  Weakley,  103  Ala.  458,  15  Check  deposited  with  bank  for  col- 
South.  854.  lection. —  A  bank,  on  crediting  to  the 

31.  Story     on    Promissory    Notes,  depositor  the  check  of  the  third  party 

5  498.  drawn  on  another  bank  and  Indorsed 

33.  Effect  of  delay  as  to  indorsei. —  by  the  depositor,  assumes  the  obliga- 

■OarroU    v.    Sweet,    128    N.    Y.    195,  tion  to  present  it  for  payment  within 

27    N.     E.    763,     13    L.    E.    A.    43.  a   reasonable    time;    and   if   it   omits 

In   this    ease    it    appeared    that    the  so  to  do,  and  the  check  is  dishonored, 

check  was  dated  August  22,  1887,  and  through   the  failure   of  the  bank  on 

was  drawn  on  the  Asbury  Park  Na-  which  it  was  drawn,  while  if  it  had 

tional   Bank,   and  was,   on   the   same  been    duly    presented    it    would    have 

day,  indorsed  and  delivered  by  the  de-  been  paid  from  funds  of  the   drawer 

fendant  to  the  plaintiff  at  the  place  provided  to  meet  it,  both  the  indorser 

where  the  bank  was  located.     It  was  and  the  drawer  are  discharged;   and 

not     presemited     until     the     31st     of  if  the  depositor  in   ignorance  of  the 

August,    nine   days   after   it   was   re-  facts  pays  the  amount  of  the  check  to 

ceived    by    the    plaintiff.      The    court  his  bank  under  his  supposed  liability 

said:      "The  defendant  was,  by  such  as  indorser,  he  has  a  good  cause  of 

delay,  discharged  from  liability  as  in-  action  against  the  bank  for   the  re- 
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merchant  and  the  Negotiable  Instruments  Law  both  apply  the 
same  rules  to  the  presentment  of  the  check  as  are  applicable  to 
the  presentment  of  a  bill  of  exchange  payable  on  demand.^* 

d.  What  constitutes  reasonable  time. —  The  Negotiable  Instru- 
ments Law  lays  down  the  rule  that  in  determining  what  constitutes 
reasonable  time  regard  is  to  be  had  "  to  the  nature  of  the  instru- 
"ment,  the  usage  of  trade  or  business  (if  any),  with  respect  to 
"  such  instruments,  and  the  facts  of  the  particular  case."  ^  In 
respect  to  the  drawer  of  a  check,  unless  injury  is  caused  by  the 
delay  the  question  of  time  is  not  material,  for  as  we  have  seen, 
the  drawer  will  continue  liable  upon  his  check  until  its  payment.' 
But  in  order  to  charge  an  indorser  it  must  be  shown  that  the  check 
was  presented  within  a  reasonable  time.  The  law  merchant  has 
established  the  rule  that  where  all  the  parties  to  the  check  reside 
in  the  same  place  the  holder  must  present  it  not  later  than  the 
next  day  after  date.^  It  is  not  to  be  claimed,  however,  that  thia 
rule  is  definite  and  absolute  in  all  cases.  What  is  reasonable  time 
will  depend  upon  circumstances,  and  will,  in  many  cases,  depend 
upon  the  time,  the  mode,  and  the  place  of  receiving  the  check,  and 
upon  the  relations  of  the  parties  between  whom  the  question 
arises.^®     What  has  already  been  said  in  regard  to  the  time  of 

covery  of  the  money  so  paid  by  mis-  Iowa. —  Northwestern  Coal  Co.  v. 
take.  Martin  v.  Home  Bank,  160  N.  Bowman,  69  Iowa,  150,  28  N.  W.  496. 
Y.  190,  54  N.  E.  717.  Kentucky. —  Oawine  v.  Browinski,  6 

33.  Neg.  Inst.  L.    (N.  Y.),   §   321.   Bush,  457,  99  Am.  Dee.  648. 

34.  Neg.  Inst.  L.    (N.  Y.),   §  4.  Maine. —  Veazie  Bank  v.   Winn,  40 

35.  What     constitutes     leasonable  Me.  60. 

time. —  'i'he    payee  of   a   check   must  Missouri. —  Wear    v.    Lee,    87    Mo. 

present    it    for    payment   within   rea-  358. 

sonable  time  in  order  to  preserve  his  New   York. —  Carroll  v.   SweeSt,   128 

right    of   recourse   to   the    drawer   or  N.  Y.   19,  27  K.  E.  763,  13  L.  E.  A. 

indorser   in  case  of   its  nonpayment;  43;    Smith  v.   Miller,   43   N.   Y.    171, 

and  where  such  payee  resides  and  re-  3  Am.  Eep.  696;  Syracuse,  B.  &  N.  Y. 

teives  the  check  at  the   place  where  R.  R.  Co.  v.   Collins,  57  N.  Y.   6,41; 

the  bank   is   located,   such   reasonable  Burkhalter  v.   Second  Nat.   Bank,  42 

time  does  not  extend  beyond  the  close  N.  Y.   538;    Smith  v.   Miller,   6  Abb. 

of  banking  hours  on  the  day  succeed-  Pr.  234;  Kelty  v.  Second  Nat.  Bank, 

ing  the  receipt  of  the  cheek  excluding  52   Barb.   328;   Benton  v.  Martin,   31 

Sundays    and    holidays.       Grange    v.  N.   Y.   382;    Horker   v.   Anderson,   21 

Eeigh,  93  Wis.  '552,  67  N.  W.  1130.  Wend.  372;  Smith  v.  James,  20  Wend. 

Among  other  cases  to  the  same  ef-  192;   Gough  v.  Staait,   13  Wend.  549. 

feet  are :  North   OaroUna. —  First  Nat.   Bank 

Calif orma. —  Simpson      v.      Pacific  v.  Alexander,  84  N.  C.  30. 

Mutual   Life   Ins.    Co.,   44   Cal.    139 ;  Tennessee. —  Schoolfield  v.   Moon,  9 

Himmelman  v.  Hotaling,  40  Cal.  Ill,  Heisk.  171. 

6  Am.  Rep.  600.  36.  United   States  v.    Barker,  Fed. 

Illinois.— 'Rounds  v.   Smith,  42  111.  Gas.   No.    14,519;    Bull   v.   First  Nat. 

245;  Biekford  v.  First  Nat.  Bank,  42  Bank,  14  Fed.  612;  Knott  v.  Venable, 

111.  238,  89  Am.  Dec.  436.  42  Ala.   186;    Woodruff  v.  Plant,   41 
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presentment  of  a  bill  of  exchange  payable  on  demand 
applicable  to  the  time  for  presentment  of  a  check.  ^^ 

i  i68.  Certification  of  check. 

a.  Equivalent  to  an  acceptance. —  The  Negotiable  Instruments. 
Law  provides  that :  "  Where  a  check  is  certified  by  the  bank  on 
"  which  it  is  drawn,  the  certificate  is  equivalent  to  an  accept- 
"  ance."  ^*  Certification  is  not  the  only  mode  of  accepting  a 
check;  it  may  be  accepted  in  the  same  manner  and  under  the- 
same  circumstances  as  a  bill  of  exchange.  And  when  so  accepted 
the  same  rules  and  principles  will  apply  thereto  as  in  the  ease  of 
the  acceptance  of  a  bill  of  exchange.  Unless  it  is  otherwise  pro- 
vided by  statute  a  check  may  be  accepted  orally.^*  A  bank  is 
under  no  legal  obligation  to  the  holder  to  accept  or  pay  a  check, 
whether  the  funds  of  the  drawer  are  sufficient  to  meet  it  or  not.  , 
But  upon  presentation  of  a  check  the  bank  must  refuse  to  pay  or 
accept  within  a  reasonable  time,  and  it  has  no  right  to  retain  the 
check  for  an  indefinite  time,   and  then  refuse  payment.***     An 


Conn.  344;  Pollard  v.  Bowen,  57  Ind. 
323;  Mohawk  Bank  v.  Brodcriek,  10 
Wend.  (N.  Y.)  304.  In  the  case  of 
Phoenix  Ins.  Co.  v.  Allen,  11  Mich. 
501,  83  Am.  Dec.  756,  it  was  held 
that  any  draft  payable  at  sight  should 
be  presented  for  payment  within  rea- 
sonable time;  and  that  the  court  can- 
not, as  a  miatter  of  law,  say  that  any 
delay  is  reasonable  beyond  that  which 
is  required  in  the  ordinary  course  of 
business  wlithout  special  inconvenience 
to  the  holder;  or  by  the  special  cir- 
cumstances of  the  particular  case. 

37.  Neg.  Inst.  L.  (N.  Y.),  §  131. 
See  §  91,  ante. 

38.  Neg.  Inst.  L.    (N.   Y.),    §  323. 

39.  Acceptance  implied  by  state- 
ments, etc. — Farmers'  Bank  v.  Dunbar, 
32  Neb.  487;  Bamet  v.  Smith,  31  N.  H. 
256;  Henrietta  Niat.  Bank  v.  State 
Bank,  80  Tex.  648;  Espy  v.  National 
Bank,  18  Wall.  (U.  S.)  605.  In  the 
ease  of  Kahn  v.  Walton,  46  Ohio  St. 
195,  20  N.  E.  203,  it  was  held  that 
a  bank  cheek,  being  an  order  on  the 
bank  by  the  drawer  to  pay  his  money 
as  therein  directed,  is  irrevocable  by 
him  before  its  presentation  for  pay- 
ment, unless  the  bank  on  which  it  is 
drawn  has  accepted  or  certified  it, 
or  otherwise  become  committed  to  its 
payment;  and  while  an  affirmative 
answer  by  the  bank  to  a  general  in- 


quiry whether  checks  of  a  person 
named  for  a  specified  sum  are  good, 
is  information  that  such  person  has 
on  deposit,  subject  to  check,  money 
to  that  amount,  it  does  not  constitute 
an  acceptance  or  certification  of,  or 
otherwise  create  an  obligation  on  the 
bank  to  pay  checks  which  the  inquirer 
may  then  hold. 

40.  Implied  acceptance  by  retention 
of  check. —  First  Nat.  Bank  v.  Mc- 
Miehael,  106  Pa.  St.  460.  In  this  case 
it  appeared  that  a  check  was  sent  by 
mail  from  one  bank  whose  customer  had 
presented  it  there  for  collection,  to  an- 
other bank  on  which  it  was  drawn  with 
instructions  to  returti  it  promptly  if 
not  paid.  It  was  received  on  the  day 
following  its  date,  and  at  that  time 
the  drawer's  account  was  sufficient  to 
pay  the  oheck.  Three  days  later  the 
drawee  received  notice  from  the 
drawer  not  to  pay  the  check.  The 
drawee  accordingly  caused  the  check 
to  be  protested  on  the  day  following, 
and  returned  to  the  bank  through 
whom  it  had  been  forwarded  for  col- 
lection. The  holder  of  the  check  hav- 
ing brought  suit  against  the  drawee 
bank  for  the  amount  thereof,  it  was 
held  that  it  was  for  the  jury  to  de- 
termine whether  or  not  the  cheek  had 
been  accepted  by  the  bank  on  which 
it  was  drawn. 
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officer  of  a  bank  cannot  certify  a  check  so  as  to  bind  the  bank 
unless  there  is  evidence  from  the  character  of  the  duties  of  such 
officer  and  the  transaction  of  the  bank's  business  by  him,  that  it 
was  his  custom  to  certify  such  checks.*^  A  bank  cashier,  under  his 
general  authority,  may  certify  checks  drawn  on  the  bank  provided 
the  drawer  has  funds  on  deposit  sufficient  to  meet  them;  and  a 
special  restriction  on  his  powers  does  not  bind  persons  dealing 
with  the  bank  unless  they  are  known  to  them.** 


41.  Powei  of  ofScers  to  certify 
checks. —  Mechanics'  Bank  v.  State 
Bank,  10  Wall.  (U.  S.)  604,  19 
L.  Ed.  1008.  In  the  case  of  Farm- 
ers &  Mechanics'  Bank  v.  Butchers 
&  Drovers'  Bank,  28  N.  Y.  425,  16 
Am.  Dec.  678,  it  was  held  that  where 
the  teller  or  other  proper  officer  of  a 
bamking  corporation,  representing  it 
and  doing  its  business  ut  the  counter, 
certifies  the  cheeks  of  its  drawers  and 
depositors  drawn  upon  it  in  the  usual 
form  and  under  a  general  power  to 
certify,  such  banking  corporation  is 
responsible  to  holders  in  good  faith 
and  for  value,  notwithstanding  private 
directions  to  such  officer  not  to  certify 
in  the  absence  of  funds  without  special 
permission.  In  the  case  of  Mussey 
V.  Eagle  Bank,  9  Mete.  (Mass.)  306, 
after  describing  in  detail  the  official 
duties  of  a  teller  and  concluding  that 
the  oertifioation  of  checks  is  not  prop- 
erly within  the  scope  of  such  duties, 
the  court  said:  "Such  a  power  of 
certifying  is,  in  effect,  a  power  to 
pledge  the  crodit  of  the  bank  to  its 
customers;  a  power  which,  by  the 
charter  of  a  bank,  can  alone  be  exer- 
cised by  its  president  and  directors, 
unless  specially  delegated  by  them; 
and,  consequently,  it  cannot  be  im- 
plied as  a  resulting  duty  or  author- 
ity in  any  individual  officer.  Evi- 
dence of  usage,  therefore,  can  imply 
nio  original,  inherent,  or  implied 
power  in  tellers  thus  to  certify,  how- 
ever it  may  bear  on  the  question  of 
binding  a  bank  by  the  allowance  of 
such  a  usage.' 

43.  Clark  Nat.  Bank  v.  Albion 
Bank,  52  Barb.   (N.  Y.)   592. 

Certification  by  cashier;  funds  sufB- 
cient  to  meet  check. —  The  certifica- 
tion of  a  check,  if  written  out,  would 
contain  a  statement  that  the  drawer 
had  funds  sufficient  to  meet  it  in  the 


bank  applicable  to  its  payment,  and 
an  agreement  on  behalf  of  the  bank 
that  these  funds  should  be  retained 
and  paid  upon  the  check  whenever  it 
was  presented.  The  cashier  has  a 
right,  by  virtue  of  his  office,  to  make 
this  certificate  when  the  drawer  has 
funds.  He  is  the  custodian  of  the 
funds  of  the  bank  and  the  books;  he 
receives  money  and  gives  vouchers 
therefor;  and  whether  upon  receiving 
the  check  he  pays  it  in  money  or  gives 
the  holder  a  certificate  of  deposit  or 
draft,  or  a  certificate  that  he  will 
retain  sufficient  of  the  money  stand- 
ing to  the  drawer's  credit  to  pay  it 
when  presented,  he  is  in  either  case 
acting  within  the  line  of  his  duty 
and  within  the  soope  of  the  authority 
which  necessarily  attaches  to  his  office. 
Whether  the  bank  might  not  restrict 
this  authority,  so  as  to  aflfect  the 
rights  of  persons  having  notice,  is  not 
material.  It  is  sufficient  thait  the  pub- 
lic have  a  right  to  regard  his  author- 
ity as  coextensive  with  these  duties, 
that  such  authority  is  inherent  in  the 
office.  This  is  substantially  conceded 
by  the  learned  counsel  for  the  ap- 
pellant, but  they  insist  that  the 
cashier  has  no  power  to  make  the  cer- 
tificate when  the  drawer  has  no  funds. 
I  agree  that  he  has  not,  as  between 
him  and  the  bank,  and  the  liability 
of  the  bank  is  not  based  upon  his 
power  to  bind  them  by  such  a  con- 
tract without  funds,  but  on  the  ground 
that  the  bank  cannot-  dispute  the  fact 
that  there  are  funds,  hence  the  con- 
tract is  enforced  as  though  there  were 
funds  to  meet  it.  It  follows  that  a 
iona  fide  holder  only  can  enforce  the 
liability  against  the  bank  where  the 
certificate  is  given  in  the  absence  of 
funds."  Cooke  v.  State  Nat.  Bank, 
52  N.  Y.  96,  114,  11  Am.  Eep.  667, 
per  Church,  Ch.  J. 
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b.  Effect  of  certification. —  The  Negotiable  Instruments  Law 
provides  that:  "Where  the  holder  of  a  check  procures  it  to  be 
"  accepted  or  certified  the  drawer  and  all  indorsers  are  discharged 
"  from  liability  thereon."  ^  The  rule  of  the  statute  is  declaratory 
of  the  common  law.  The  certification  not  only  discharges  the 
drawer  and  indorsers  of  the  check  fr8m  liability,  but  it  substitutes 
as  a  principal  debtor  the  bank  which  certifies  the  check.**  When 
the  check  is  certified  the  funds  of  the  original  depositor  cease  to  be 
under  his  control  and  pass  to  the  control  of  the  person  in  whose 
favor  the  certification  was  made.*^  Upon  the  certification  by  the 
bank  the  holder  is  entitled  absolutely  to  payment  and  his  right 
cannot  be  defeated  by  the  bank  on  the  ground  that  the  drawer 
has  no  funds  upon  deposit.  The  contract  of  the  bank  is  that  it 
wiU  retain  and  apply  the  money  belonging  to  the  drawer  in  pay- 
ment of  the  check.*®  If  the  drawer  of  a  check  procures  it  to  be 
•certified  the  relations,  duties,  and  obligations  between  him  and 
the  payee  or  holder  are  the  same  as  if  such  check  had  not  been 
certified ;  it  is  only  where  the  holder  of  a  check  procures  its  cer- 
tification after  its  delivery  to  him  that  the  drawer  and  indorsers 
are  discharged  and  the  bank  itself  is  substituted  as  a  principal 
debtor.*^    A  bank  by  certification  of  a  check  simply  guarantees  the 

43.  Neg.  Inst.  L.  (N.  Y.),  §  324.  North  America  v.  Merchants'  Nat. 
For  same  section  in  statutes  of  other  Bank,  91  N.  Y.  106;  Nolan  v.  Bank  of 
States  see  Appendix.  New  York,  67  Barb.  (N.  Y.)  24;  Willets 

44.  Drovers'  Nat.  Bank  v.  Packing  v.  Phoenix  Bank,  2  Duer  (N.  Y.),  121; 
Co.,  117  111.  100;  Muth  v.  St.  Louis  Drovers' Nat.  Bank  v.  Anglo-Amerioati 
Trust  Co.,  88  Mo.  App.  596.  Packing   Co.,    117    111.    100,    7   N.   E. 

45.  First  Nat.  Bank  v.  Leach,  52  601,  57  Am.  Rep.  855.  In  the  ease 
^.  Y.  350 ;  Thompson  v.  Bank  of  of  Girard  Bank  v.  Bank  of  Penn  Town^ 
North  America,  82  N.  Y.  1;  Wright  ship,  39  Pa.  St.  92,  8  Am.  Dec.  507, 
V.  MacCarty,  92  111.  App.  120.  it  waa  held  that  the  holder  of  a  check 

46.  Goshen  NaA.  Bank  v.  Bingham,  marked  "good"  is  in  no  better  posi- 
118  N.  Y.  349,  23  N.  E.  180,  16  Am.  tion  than  the  original  depositor.  The 
St.  Eep.  765,  7  L.  R.  A.  595.  demand   for   the   certdfioate   is   aot   a 

Liability  of  bank  as  acceptor. — ^The  demand  for  payment.     By   such   cer- 

certifieation   of   a    check   as   good   by  tifioaite    the    deposit   which   is   repre- 

the    authorized   officer   of   a   bank    is  sented   by  the  check  ceases  to  stand 

equivalent  to  the  acceptance  of  a  bill  to   the   credit  of  the    depositor,    and 

■of  exchange  payable  on  demand,  and  passes  to  the  credit  of  the  holder,  who 

makes    the   bank   primarily   liable   to  is     thereafter    a     depositor    to     that 

the  holder,  until  discharged  by   pay-  amount,     with     the     same,     and     no 

ment,  release,  or  the  Statute  of  Limi-  greater,  rights  than  those  of  any  other, 

tations.     Meads  v.  Merchants'   Bank,  47.  Certification  procured  by  drawer 

25  N.  Y.  143;   Farmers  &  Mechanics'  of  check. —  Cincinnati  Oyster  &    Fish 

Bank  v.  Butchers  &  Drovers'  Bank,  28  Co.  v.  Lafayette  Nat.  Bank,  51  Ohio  St. 

N.  Y.  425,   16  Am.  Dee.   678;   Irving  106,   36   N.  E.   833,  46  Am.   St.  Rep. 

Bank     v.   Wetherald,  36  N.  Y.   335 ;  560 ;  Metropolitan  Nat.  Bank  v.  Jones, 

■Cooke  V.  State  Nat.  Bank,  52  N.  Y.  96,  137   111.   634,   27   N.   E.   533,   31   Am. 

11    Am.  Rep.   667;    Bank   of   British  St.  Rep.  403,  12  L.  R.  A.  492;  Born 
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genuineness  of  the  signature  of  the  drawer,  and  that  there  are 
funds  sufficient  to  meet  the  check,  and  engages  that  those  funds 
■will  not  be  withdrawn  from  the  bank  by  the  drawer ;  it  does  not 
warrant  the  genuineness  of  the  body  of  the  check  either  as  to  the 
payee  or  the  amount.  Therefore,  where  a  certified  check  has  been 
altered  by  changing  its  date,  the  name  of  the  payee,  or  by  raising 
the  amount,  and  as  so  altered  has  been  paid  by  the  bank,  the 
amount  paid  can  be  recovered  back  by  the  bank  as  for  money  paid 
by  mistake.'*®  But  if  the  amount  of  an  altered  check  has  been 
negligently  paid  by  the  bank,  it  cannot  recover.**  If  a  bank  cer- 
tify a  check  on  which  the  drawer's  name  has  been  forged  it  must 
pay  the  amount  thereof.'" 

S  169.  When  check  operates  as  an  assignment. 

a.  Statutory  provision. —  The  Negotiable  Instruments  Law  pro- 
vides that:  "A  check  of  itself  does  not  operate  as  an  assignment 
"  of  any  of  the  funds  to  the  credit  of  the  drawer  with  the  bank, 
"  and  the  bank  is  not  liable  to  the  holder  unless  and  until  it 


V.  Indiajiiapolis  First  Nat.  Bank,  123 
Ind.  78,  24  N.  E.  123,  18  Am.  St. 
Rep.  312,  7  L.  E.  A.  442. 

In  the  ease  of  Minot  v.  Euss,  156 
Mass.  458,  31  N.  E.  489,  32  Am.  St. 
Eep.  472,  16  L.  R.  A.  510,  the  court 
said:  "The  bank  owed  no  duty  to  the 
drawers  ito  certify  checks,  although 
it  could  certify  them  if  it  saw  fit,  at 
the  request  of  either  the  drawers  or 
the  holders,  and  if  it  certified  them, 
it  became  bound  directly  to  the  hold- 
ers, or  to  the  persons  who  should 
become  the  holders.  In  either  case 
the  bank  would  charge  to  the  ac- 
count of  the  drawer  the  amount  of 
the  check,  because  by  certification  it 
had  become  absolutely  liable  to  pay 
the  check  when  presented.  When  a 
check  payable  to  amother  person  than 
the  drawer  is  presented  by  the  drawer 
to  the  bank  for  certification,  the  bank 
knows  that  it  has  not  been  negotiated 
and  that  it  is  not  presented  for  pay- 
ment, but  that  the  drawer  wishes  the 
obligation  of  the  bank  to  pay  it  to 
the  holder  when  it  is  negotiated  in 
addition  to  his  own  obligation.  But 
when  the  payee  or  holder  of  the  check 
J)reseiits  it  for  certification,  the  bank 
knows  that  this  is  done  for  the  con- 
venience or  security  by  the  holder. 
The  holder  could  demand  payment  if 


he  chose,  and  it  is  only  because,  in- 
stead of  payment,  the  holder  desires 
certification,  that  the  bank  certifies 
the  cheek  instead  of  paying  it.  *  *  * 
So  far  as  the  question  has  been  con- 
sidered it  has  been  decided  that  the 
certification  of  a  bank  check  is  not, 
in  all  respects,  like  the  making  of  a 
certificate  of  deposit  or  the  acceptance 
of  a  bill  of  exchange,  but  that  it  is 
a  thing  sui  generis,  and  that  the  ef- 
fect of  it  depends  upon  the  persott 
who,  in  his  own  behalf  or  for  his  own 
benefit,  induces  the  bank  to  certify  the 
check.  The  weight  of  authority  is, 
that  if  the  drawer,  in  his  own  behalf 
or  for  his  own  benefit,  gets  his  check 
certified,  and  then  delivers  it  to  the 
payee,  the  drawer  is  not  discharged; 
but  that  if  the  payee  or  holder,  in 
his  own  behalf  or  for  his  own  benefit, 
gets  it  certified  instead  of  getting  it 
paid,  then  the  drawer  is  discharged." 

48.  Macine  Nat.  Bank  v.  National 
City  Bank,  59  N.  Y.  67,  17  Am.  Rep. 
305. 

49.  Oounty  Nat.  Bank  v.  Trades- 
men's Nat.  Balik,  36  App.  Div.  112, 
55  N.  y.  Supp.  543. 

50.  Hagen  v.  Bowen  Nat.  Bank,  6 
Lans.  (N.  Y.)  492;  Marshall  Nat. 
Bank  v.  Baltimore  First  Nat.  Bank,  30 
Md.  11,  96  Am.  Dec.  554. 
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"  accepts  or  certifies  the  check."  ^^  This  is  undoubtedly  declara- 
tory of  the  rule  as  it  exists  in  most  jurisdictions  in  this  country. 
b.  General  rule. —  It  has  been  stated  as  a  well-eatablished  prin- 
ciple of  law  that  the  right  of  the  depositor  to  funds  on  deposit  in 
a  bank  is  a  chose  in  action,  and  the  depositor's  check  does  not 
transfer  the  debt  or  give  a  lien  upon  it  to  the  third  person  with- 
out assent  of  the  depositor."*  A  check  upon  a  bank  in  the  usual 
form,  not  accepted  or  certified  by  the  bank,  does  not  constitute  an 
equitable  assignment  of  money  to  the  credit  of  the  holder,  but  is 
simply  an  order  which  may  be  countermanded  and  its  payment 
may  be  forbidden  by  the  drawer  at  any  time  before  it  is  actually 
cashed.®^  This  proposition  is  not  universally  accepted  in  a  num- 
ber of  the  States  where  it  is  held  that  a  check  drawn  on  funds  in  a 


51.  Neg.  Inst.  L.  (N.  Y.),  §  325. 
For  same  section  in  statutes  of  other 
States  see  Appendix. 

52.  National  Bank  of  the  Bepublic 
V.  Millard,  10  Wall.    (U.  S.)    152. 

53.  Check  does  not  operate  as  an 
equitable  assignment,  see  the  follow- 
ing oases: 

United  States. — Florence  Mining  Co. 
V.  Brown,  124  U.S.  385,  8  Sup.  Ct.  531, 
31  L.  Ed.  424;  Strain  v.  Gourdin,  Fed. 
Oas.  No.  13,521,  2  Woods,  380. 

Alabama. —  Industrial  Trust,  etc., 
Oo.  V.  Weakley,  103  Ala.  458,  15 
South.  854,  49  Am.  St.  Rep.  45; 
National  Com.  Bank  v.  Miller,  77  Ala. 
168,  54  Am.  Rep.  50. 

Colorado. —  Colorado  Nat.  Bank  v. 
BoettchCT,  5  Colo.  185,  40  Am.  Rep. 
142. 

Georgia. —  Georgia  Seed  Co.  v.  Tal- 
madge,,  96  Ga.  254,  22  S.  E.  1001. 

Indiana. —  Harrison  v.  Wright,  100 
Ind.  515,  58  Am.  Rep.  805;  Rockville 
Nat.  Bank  v.  Lafayette  Second  Nat. 
Bank,  69  Ind.  479,  35  Am.  Rep.  236; 
Griffin  v.  Kemp,  46  Ind.  172. 

Maryland. —  Exchange  Bank  of 
Wheeling  v.  Sutton  Bank,  78  Md.  577, 
28  Atl.  563,  23  L.  R.  A.  173;  Moses 
V.  Franklin  Bank,  34  Md.  574. 

Massachusetts. —  Carr  v.  Nat.  Secu- 
rity Bank,  107  Mass.  45,  9  Am.  Rep. 
6;  Dana  v.  Third  Nat.  Bank,  13  Al- 
len, 445,  90  Am.  Dec.  216 ;  Bullard  v. 
Randall,  1  Gray,  605,  61  Am.  Dec. 
■433. 

Michigan. —  Brennan  v.  Merchants 
&  Manufacturers'  Bank,  62  Mich. 
343,  28  N.  W.  881;  Grammel  v.  Car- 


mer,  55  Mich.  201,  21  N.  W.  418,  54 
Am.  Rep.  363. 

Minnesota. —  Northern  Trust  Co.  v. 
Rogers,  60  Minn.  208,  62  N.  W.  273, 
51  Am.  St.  Rep.  526. 

Missouri. — Coates  v.  Doraa,  83  Mo. 
337;  Dickinson  v.  Coates,  79  Mo.  250, 
49  Am.  Rep.  228. 

New  Jersey. —  Creveling  v.  Blooms- 
burg  Nat.  Bank,  46  N.  J.  L.  255,  50 
Am.  Rep.  417. 

New  York. —  First  Nat.  Bank  v. 
Clark,  134  N.  Y.  368,  32  N.  E.  38; 
O'Connor  v.  Meehanies'  Bank,  124  N. 
Y.  324,  26  N.  E.  816;  Attorney-General 
V.  Connecticut  Life  Ins.  Co.,  71  N.  Y. 
325,  27  Am.  Rep.  55;  Tyler  v.  Gould, 
48  N.  Y.  682;  Chapman  v.  White,  6 
N.  Y.  412,  57  Am.  Dec.  464;  Lunt  v. 
Bank  of  North  Ameirica,  49  Barb.  221 ; 
Harker  v.  Anderson,  21  Wend.  372; 
Murray  v.  Judah,  6  Cow.  484. 

North  Carolina. —  Hawes  v.  Black- 
well,  167  N.  C.  196,  5  S.  E.  245,  22 
Am.  St.  Rep.  870. 

Ohio. —  American,  etc.,  R.  Co.  v. 
Metropolitan  Nat.  Bank,  54  Ohio  St. 
61,  42  N.  E.  700,  56  Am.  St.  Eep.  700, 
31  L.  R.  A.  653. 

Pennsylvania. —  Rielly  v.  Daley,  159 
Pa.  St.  605,  28  Atl.  493;  Hemphill  v. 
Yerdes,  132  Pa.  St.  545,  19  Atl.  342, 
19  Am.  St.  Rep.  607;  Sailor  v. 
Bushong,  100  Pa.  St.  23,  45  Am.  Rep. 
353. 

Tennessee. —  Akin  v.  Jones,  93  Tenn. 
353,  27  S.  W.  669,  42  Am.  St.  Rep. 
921,  25  L.  R.  A.  523;  Pickle  v.  Muse, 
88  Tenn.  380,  12  S.  W.  919,  17  Am.  St. 
Rep.  900. 
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bank  is  an  appropriation  of  the  amount  thereof  in  favor  of 
the  holder,^*  and  it  follows  that  the  holder  of  the  check,  upon 
the  refusal  of  the  bank  to  pay  the  same  where  the  amount  de- 
posited to  the  credit  of  the  drawer  is  sufficient,  may  bring  an  action 
on  the  check  against  the  bank  in  his  own  name.^  The  check  in  the 
ordinary  form  does  not,  as  between  the  drawer  and  the  payee, 
constitute  an  assignment  'pro  tanto  of  the  amount  deposited  in  the 
bank  upon  which  the  check  is  drawn;  and  the  mere  giving  and 
receipt  of  the  check  does  not  entitle  the  holder  to  priority  over 
general  creditors  in  the  fund  received  from  such  bank  by  an 
assignee  under  a  general  assignment  made  by  the  debtor  for  the 
benefit  of  his  creditors.®^  While  a  check  does  not,  in  the  ordinary 
transaction  of  business,  operate  as  an  equitable  assignment  of  the 
fund,  it  is  nevertheless  competent  for  the  parties  to  create  such  an 
assignment  by  a  clear  agreement  or  understanding,  oral  or  other- 
wise, in  addition  to  the  check,  that  such  shall  be  the  effect  of  the 
transaction.®^ 

54,  Check  operates  as  an  assign-  107,  47  N.  W.  632,  28  Am.  St.  Rep. 
ment. —  I*  has  been  uniformly  held  in  310,  11  L.  R.  A.  528;  Hawes  v.  Black- 
the  State  of  Illinois  that  a  cheek  well,  107  N.  C.  196,  12  S.  E.  245,  22 
operates  'as  an  absolute  assignment  of  Am.  St.  Rep.  870;  Simmons  Hardware 
the  fund  on  which  it  is  drawn,  from  Go.  v.  Greenwood  Bank,  41  S.  C.  177, 
the  time  it  is  dielivered  as  between  the  19  S.  E.  502,  44  Am.  St.  Rep.  700; 
drawer  and  the  payee,  and  the  bank  Dillman  v.  Carlin,  105  Wis.  14,  80 
is  bound  as  soon  as  the  check  is  pre-  N.  W.  932,  76  Am.  St.  Rep.  902; 
sented,  and  whatever  sum  stands  upon  Skobis  v.  Ferge,  102  Wis.  122,  78  N". 
the  books  to  the  credit  of  the  deposi-  W.  426 ;  Raesser  v.  National  Exchange 
tor  at  the  time  of  such  presentatiom  Bank,  112  Wis.  591,  88  N.  W.  618. 
is  absolutely  assigned  to  the  holder  of  55.  Fanner  v.  Smith,  31  Neb.  107, 
the  check.  Wyman  v.  Ft.  Dearborn  47N.  W.632, 11  L.R.  A.  528.  See  also 
Nat.  Bank,  181  111.  279,  54  N.  E.  946,  the  cases  cited  in  the  preceding  note. 
72  Am.  St.  Eep.  259,  48  L.  R.  A.  565.  58.  Florence  Min.  Co.  v.  Brown,  124 
See  also  Duquoin  First  Nat.  Bamk  v.  U.  S.  385,  8  Sup.  Ct.  531,  31  L.  Ed. 
Keith,  183  111.  475,  56  N.  E.  179;  424;  Bank  v.  Schuler,  120  U.  S.  511,  7 
Gage  Hotel  Co.  v.  Union  Nat.  Bamk,    Sup.  Ct.  644. 

171  111.  531,  49  N.  E.  420,  63  Am.  St.  57.  Fourth  St.  Nat.  Bank  v.  Yard- 
Rep.  270,  39  L.  R.  A.  479;  Neblack  v.  ley,  165  U.  S.  634,  17  Sup.  Ct.  439. 
Park  Nat.  Bank,  169  111.  517,  48  N.  E.  In  the  case  of  Throop  Grain  Cleaner 
438,  61  Am.  St.  Rep.  203,  39  L.  R.  A.  Co.  v.  Smith,  110  N.  Y.  83,  17  N.  E. 
159;  Antigo  Lank  v.  Nat.  Trust  Co.,  671,  it  was  held  that  while  the  mere 
149  111.  343,  36  N.  E.  1029,  23  L.  R.  A.  delivery  of  a  third  person  of  a  cheek 
61.1;  Metropolitan  Nat.  Bank  v.  Jones,  or  draft  drawn  by  a  creditor  upon  his 
137  111.  634,  27  N.  E.  533,  31  Am.  St.  debtor  does  not  effect  a  legal  transfer 
Rep.  403,  12  L.  R.  A.  492;  Union  Nat.  of  a,  debt,  where  it  appears  that  the 
Bank  V.  Oceana  County  Bank,  80  111.  intent  was  to  make  such  a  transfer,  it 
212,  27  Am.  Rep.  l85;  Munn  v.  is  the  duty  of  the  court  to  carry  out 
Burch,  25  111.  21;  Farmers'  Bank.  &  the  intent.  See  also  Coates  v.  Bank, 
Trust  Co.  V.  Newland,  97  Ky.  464,  31  91  N.  Y.  26;  Risley  v.  Bank,  83  N.  Y. 
S.  W.  38;  Fonner  v.  Smith,  31  Neb.    318. 
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1 170.  General  Principles  as  to  Law  of  Place. 

§  171.  Law  Governing  Validity,  Interpretation,  and  Effect. 

a.  Bequisites  as  to  form  and  execution;  law  of  place. 

b.  Determination  of  validity. 

c.  As  to  negotiability. 

§  172.  Liabilities  of  Parties. 

a.  The  drawer  and  indorser. 

b.  The  acceptor. 

c.  Bights  and  liabilities  of  bona  fide  holders. 

§  173.  Transfer  by  Indorsement  or  Assignment. 

a.  By  indorsement. 

b.  Assignment  or  sale. 

§  174.  Demand,  Protest,  and  Notice  of  Dishonor. 

§  170.  General  principles  as  to  law  of  place. 

It  is  not  feasible  within  the  scope  of  this  work  to  discuss  at 
length  the  various  principles  affecting  the  conflict  of  laws  in  their 
general  application.  Each  State  is  supreme  in  the  exercise  of  its 
control  over  the  persons  and  property  within  its  borders.  It  may 
exercise  such  control  in  the  manner  which  it  deems  most  conform- 
able to  its  own  policy.  In  regulating  the  various  matters  pertain- 
ing to  such  persons  and  property  it  may  resort  to  its  own  laws 
or  may  apply  the  laws  of  another  State. 

As  a  general  rule  the  validity  of  a  contract  is  to  be  determined 
by  the  law  of  the  place  where  it  is  made ;  if  valid  there  it  is  valid 
everywhere ;  but  if  invalid  there  it  cannot  be  enforced  in  another 
State.^    The  reason  for  this  rule  lies  in  the  fact  that  the  laws  of 

58.  Wilcox  V.  Kent,  13  Pet.  (U.  S.)    Dec.  525;  Bond  v.  Cummings,  70  Me. 
378,  10  L.  Ed.  209;  Scud'der  v.  Union    125;  Hall  v.  Costello,  48  N.  H.  176,  2 
Nat.  Bamk,  91  U.  S.  406,  23  L.  Ed.   Am.  Eep.  207 ;  Seheferling  v.  Huffman, 
245;   Swink  v.  Deehard,  41  Ala.  258;    4  Ohio  St.  241,  62  Am.  Dec.  281. 
Mumford  v.  Camty,  50  111.  370,  99  Am.       In  the  case  of  Coster  v.  Merritt,  32 
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a  State  are  binding  upon  nonresidents  within  the  State  as  well  as 
the  residents  thereof,  and  the  parties  in  executing  a  contract 
within  the  State  may  generally  be  taken  to  have  contemplated 
the  legal  rights  and  obligations  which  arise  from  the  stipulations 
contained  in  such  contract  under  the  laws  of  the  State  within 
which  the  contract  was  made.  It  follows,  therefore,  that  the 
formalities  essential  to  the  validity  of  a  contract  and  the  inter- 
pretation thereof  are  to  be  governed  by  the  laws  of  the  country 
where  it  is  made.®^  Contracts  which  are  valid  where  made  will 
be  enforced  in  the  State  where  the  action  is  brought  unless  they 
are  contrary  to  the  policy  or  laws  of  the  latter  State;  this  is  so 
by  virtue  of  the  rule  of  comity  which  exists  between  the  several 
States.*"  Notwithstanding  the  general  rule  that  a  contract  valid 
under  the  laws  of  the  State  where  it  is  made  is  valid  everywhere, 
if  such  a  contract  is  against  good  morals,  or  would  tend  to  pro- 
mote  vice  and  crime,  or  is  against  the  settled  public  policy  of  the 
State,  it  will  not  be  enforced,  although  valid  by  the  law  of  the 
place  where  made.*^  If  a  contract  is  made  in  one  State  to  be 
performed  in  another  it  will  be  governed  by  the  laws  of  the  State  in 
which  it  is  to  be  performed.*^  As  stated  by  Harris,  J.,  in  a 
leading  New  York  case  :**  "  It  is  a  general  rule  of  international 
law  that  the  rights  of  the  parties  to  a  contract,  as  distinguished 
from  the  remedies,  are  to  be  determined  by  the  law  of  the  place 
where  the  contract  is  to  be  performed.  If  the  contract  be  made 
in  one  State  or  country,  and  it  appears  upon  its  face  that  it  is  to 
be  performed  in  another,  it  will  be  presumed  that  the  contract  was 
entered  into  with  reference  to  the  laws  of  the  latter,  and  those  laws 
will  be  resorted  to  in  ascertaining  the  validity,  obligation,  and 

Conn.  246,  it  was  held  that  the  rule  of  Trask,  7  Gray   (Mass.),  473,  66  Am. 

lex  lod  contractus  applies  not  only  to  Dee.  502. 

the  construction  and  validity  of  a  con-  61.  Swanin  v.  Swamn,  21  Fed.  299; 

tract,  but  also  to  the  effect  and  the  Schulze  v.  The  Guildhall,  58  Fed.  796; 

conduct  of  the  parties  as  bearing  on  Greenwood  v.   Curtis,  6  Mass.   358,  4 

its  validity,  and  therefore,  where  such  ^^-  ^«-   1*5;   Baltimore  &  Ohio  R. 

conduct  would  be  held,  in  the   State  S^;  ^- ,^'?'>*'  2^  '^^-  ?^7'  ^^  Am.  Deo. 

where   the  contract  was  made,   to  be  S??' tT?;'*'",!';?*?''*''^^',  ^"•'   ?°- J; 

only  evidence  tending  to  invalidate  it,  ^"«  ^-  ^o-.  37  N.  J.  L.  23;  Merchants 

it  will  be  so  regarded  in  Con^necticut  f^^^  ^-  ^P^^^'^S'  12  ^^rb.    (N.  Y.) 

in  determining  the  validity,  although  gg    p         ^    Nickerson,   Fed.    Cas. 

such  acts  m  such  State  would  render  jj^     ii_274,   3   Story,    465;    Bliss    v. 

the  contract  void.  Houghton,   16  N.   H.  90;   Berrean  v. 

59.  Byles  on   Bills    (16th  ed.),   p.  Wright,     26     Barb.      (N.     Y.)     208; 
382.  National  Mut.  Building  &  Loan  Assn. 

60.  Midland   County   v.    Broat,    50  v.  Ashworth,  91  Va.  706,  22  S.  E.  521. 
Minn.  562,  52  N.  W.  972;  Parsons  v.  63.  Hyde  v.  Goodnow,  2  N.  Y.  266. 
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effect  of  the  contract.  This  general  rule,  however,  has  its  excep- 
tions ;  one  of  which  is,  that  where  a  contract  is  declared  void  by 
the  law  of  the  State  or  country  where  it  is  made,  it  cannot  be 
enforced  as  a  valid  contract  in  another,  though  by  its  terms  it  was 
to  have  been  performed  there,"  The  law  of  the  place  where  the 
contract  is  made,  and  not  that  of  the  place  of  performance  is  the 
law  which  determines  whether  the  contract  is  void  for  illegality.** 

■§  171.  Law  governing  validity,  interpretation,  and  effect. 

a.  Requisites  as  to  form  and  execution;  law  of  place. —  The 
validity  of  a  bill  or  note  as  regards  requisites  in  form  is  de- 
termined by  the  law  of  the  place  of  its  issue.  This  is  the  rule  as 
declared  in  the  English  Bills  of  Exchange  Act,*"  and  the  same 
Tule  would  seem  to  exist  in  this  country.*®  The  rule  applies  where 
the  instrument  specifies  no  place  of  payment.'^  Where  the 
essentials  of  a  contract  made  in  a  foreign  State  under  and  in  pur- 
suance of  its  laws  are  not  hostile  to  the  law  and  policy  of  another 
State,  the  contract  may  be  enforced  in  the  courts  of  such  other 
State.**  Where  a  bill  of  exchange  was  drawn  in  Michigan  upon 
a  party  in  Illinois,  it  was  held  to  be  governed  by  the  laws  of 
Illinois,  in  regard  to  the  character  of  its  acceptance,  and  not  by 
the  law  of  Michigan;  therefore,  the  provision  of  the  statute  of 
the  latter  State  that  an  acceptance  must  be  written  did  not  apply 
to  such  bill.®  A  negotiable  instrument  is  not  binding  upon 
the  parties  until  it  is  delivered.  The  place  of  contract  is,  there- 
fore, the  place  where  the  instrument  is  delivered  and  not  where 
it  is  written,  dated,  and  signed.'"*  Where  the  instrument  specifies 
a  place  of  payment  in  a  State  other  than  that  within  which  it  was 

64.  Brown  v.  American  Fin.  Co.,  31   t.  Hibbard,  26  Vt.  698,  62  Am.  Dee. 
1*6(1.  516;   Kamaga  v.  Taylor,  7  Ohio   605. 

St.  134,  70  Am.  Dec.  62.  68.  King  v.  Sarria,  69  N.  Y.  24. 

65.  English  Bills  of  Exchange  Act,       69.  Mason  v.  Dousay,   35  111.   424. 
§  72  (1).  See  also  Scudder  v.  Union  Nat.  Baoik, 

66.  OoTirtois  V.  OarpeBtier,  Fed.  Cas.  91  U.  S.  406,  23  L.  Ed.  245. 

TJo.  3,286,  1  Wash.  C.  C.  (U.  S.)  376;       70.  Place  of  contract  is  where  in- 

Phininey  v.   Baldwin,    16  111.   108,  61  strument  is  delivered. —  In  the  ease  of 

Am.  Dee.   62;    Mendenhall  v.  Gately,  Johnston  v.   Gawtry,   83   Mo.   339,   it 

18  Ind.  149;  Engler  v.  Ellis,  16  Ind.  was  held  tliat  the  State  in  which  a 

475;    Stevenson  v.  Payne,   109   Mass.  note  is  made  payable  and  in  which  it 

378;  Pessenden  v.  Taft,  65  N.  H.  39,  is  delivered  in   oonsummation  of  the 

17  Atl.  713;  Dow  v.  Russell,  12  N.  H.  bargain   is    a   place   of   contract,    al- 

49.  though  the  note  was  executed  in  an- 

67.  Stiekney  v.  Jordan,  58  Me.  106,  other  State. 

4    Am.    Rep.    251;    Bamlc    of    Orange  In  the  case  of  Campbell  v.  Nichols, 

Oounity  V.  Colby,  12  N.  H.  520;  Chase  33  N.  J.  L.  81,  it  was  held  that  a  note 

v.   Dow,   47    N.   H.    405 ;    Barrett    v.  made  to  the  order  of  the  maker  signed 

Dodge,  16  R.  I.  740,  19  Atl.  530;  Peck  in  New  Jersey,  and  first  delivered  to 
41 
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executed  and  delivered  it  is  governed  by  the  laws  of  the  State  in 
which  it  is  made  payable.  There  are  a  large  number  of  cases 
maintaining  this  doctrine,  in  the  most  of  which  the  question  to  be 
determined  was  the  rate  of  interest  to  be  paid  or  whether  the  in-- 
strument  was  usurious.'^ 

b.  Determination  of  validity. —  The  validity  of  a  negotiable 
instrument  is  to  be  determined  by  the  laws  of  the  place  where  it 
is  executed  and  made  payable.''^  It  has  been  held  that  a  note 
executed  and  delivered  on  Sunday  contrary  to  the  statute  of  a 
State  would  be  void  and  not  enforceable,  although  the  note  was 

the  possession  of  the  maJjer  in  New       Massachusetts. —  Shoe     &      Leather 

York,  is,  in  contemplation  of  the  law,  Nat.  Bank  v.  Wood,  142  Mass.  563,  R 

made  in  the  latter  jurisidiction.  N.  E.  753. 

In  the  ease  of  Orr  v.  Lacy,  Fed.  Oas.       Michigan. — Snow  v.  Perkins,  2  Mieh, 

No.  10,589,  4  McLean  (U.  S.),  243,  it  238. 

was  held  that  the  place  where  bills  for       Missouri. —  Kentucky  Com.  Bank  v. 

discount  a,re  negotiiated  is  the  place  of  Barksdale,  36  Mo.  563. 
contract     irrespective     of     the     place       New  Hampshire. —  Little  v.  Riley,  43: 

where  they  were  signed  and  indorsed.  N.  H.  109. 

See  also  to  the  same  eflfect.  In  re  Oon-        New    Jersey. —  Friese    v.    Brownell^ 

rad.  Fed.  Oas.  No.  3,126;  Prov.  County  35   N.  J.  L.   285,   10   Am.   Rep.  239; 

Sav.   Bank    v.   Frost,  Fed.    Cas.   No.  Ball  v.   Con.   Franklinite   Co.,   32   N. 

11,453,   8   Ben.    (U.    S.)    293;    Bowen  J.  L.  102;  Healy  v.  Gorman,  15  N.  J. 

V.   Bradley,  9  Abb.  Pr.    (N.   S.)     (N.  L.  328. 

Y.)  395;  Wayne  County  Sav.  Bank  v.       New  York. —  Hibernia  Bank  v.  La- 

Lixw,  81  N.  Y.  566,  37  Am.  Rep.  533.  combe,  84  N.  Y.  367,  38  Am.  Rep.  518; 

71.  Law    of    place    where   payable  Dickinson  v.  Edwards,  77  N.  Y.  573,  33 

governs    validity    and    interpretation.  Am.  Rep.  671;  Bowen  v.  Newell,  13  N. 

See  the  following  eases:  Y.  290,  64  Am.  Dec.  550. 

United  States. —  Wiseman  v.  Chiap-       Pennsylvania. —  Tenant    v.    Tenant, 

pella,   23  How.   368,   16  L.   Ed.  466;  110  Pa.  St.  478,  1  Atl.  532. 
Phipps  V.   Harding,   70  Fed.   468,   17        Tennessee. — ■  Pioneer    Sav.    &    Loan 

0.  C.  A.  203 ;  Illinois  Bank  v.  Brady,  Co.  v.  Cannon,  96  Tenn.  599,  36  S.  W. 

Fed.    Cas.   No.    888,   3   McLean,   268;  386;   Thompson  v.  Commercial  Bank,. 

Drake  v.  Found  Treasure  Min.  Co.,  53  43  Tenn.  46 ;  Carter  v.  Union  Bank,  7 

Fed.  474.  Humph.  548,  46  Am.  Dec.  89;  Cooper 

Alabama. —  Todid   v.   Neal,    49    Ala.  v.  Santford,  4  Yerg.  452. 
266;  Hunt  V.  Hall,  37  Ala.  702.  72.  Sondheim   v.    Gilbert,   117   Ind.. 

Coraraecticttt.— Webster      v.      Howe  71,     18    N.     E.     687,     10     Am.     St. 

Machine  Co.,  54  Conn.  394,  8  Atl.  482.  Rep.    23,    5    L.    R.    A.    32.      In    the 

Illinois. —  Wooley  v.  Lyon,  117  111.  case     of     Banchor     v.     Manser,     47 

244,  6  N.  E.  885,  57  Am.  Rep.  867;  Me.    58,    it    was    held    that    the    in- 

Abt  V.  American  Trust  &  Sav.  Bank,  dorsee  of  a  note  given  by  an  inhabitant 

159  111.  467,  42  N.  E.  856.  of  the  State  of  Maine  for  spirituous^ 

Indiana. —  Brown  v.  Jones,  125  Ind.  liquors  sold  aind  delivered  in  another 

375,  25  N.   E.  452,  21   Am.   St.  Rep.  State,  where  the  sale  was  liot  illegal, 

227;  Fordyce  v.  Nelson,  91  Ind.  447;  who  had  knowledge  of  the  purchaser's 

Rose   V.   Park   Bank,   20   Ind.    94,   83  intent  to  sell  the  same  here  in  viola-^ 

Am.  Dec.  306.  tion  of  law,  and  did  acts  beyond  the 

Iowa. —  Allen  v.   Harrah,  30    Iowa,  mere  sale  which  aided  the  purchaser 

363;    Chatham    Bank   v.    Allison,    15  in     his     unlawful     business,     oamiot 

Iowa,  357.  legally   enforce  the   payment  of   such 

Kentucky. —  Brown  v.   Todd,   29   S.  note  in  the  State  of  Maine.    See  alsa 

W.  621 ;  Stevens  v.  Gregg,  89  Ky.  461,  Fuller  v.  Bean,  30  N.  H.  181. 
12  S.  W.  775. 
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made  payable  in  another  State.''^  But  the  general  rule  that  nego- 
tiable instruments  executed  in  one  State  and  made  payable  in 
another  are  governed  by  the  laws  of  the  State  in  which  they  are 
payable,  applies  in  determining  the  validity  of  the  instrument, 
and  it  would  seem  to  follow  that  if  an  instrument  is  not  void  in 
the  place  where  payable,  because  of  its  execution  on  Sunday,  it 
will  be  enforceable.^*  It  has  been  held  in  an  action  brought  in 
!N^ew  York  on  a  promissory  note  payable  in  Jamaica,  where  the  de- 
fendant set  up  infancy  as  a  defense,  that  he  must  show  that  such 
plea  would  be  good  defense  in  Jamaica.^*  The  place  of  payment 
is  not  always  conclusive  in  determining  the  law  which  is  to  govern 
the  validity  of  a  negotiable  instrument.  There  may  be  circum- 
stances connected  with  the  transaction  which  will  show  that  it  was 
the  understanding  of  the  parties  that  the  law  of  the  place  of  pay- 
ment was  not  to  control.^* 

c.  As  to  negotiability. —  The  deteirmination  of  the  question  of 
the  negotiability  of  a  bill  or  note  is  to  be  determined  by  the  law 
of  the  State  where  it  was  made  payable."  A  note  payable 
generally,  made  in  North  Carolina  and  negotiable  there,  and  after- 
ward indorsed  in  Virginia,  where  it  is  not  negotiable,  will,  in  a 
suit  brought  thereon  in  North  Carolina,  be  governed  as  to  the 
question  of  negotiability  by  the  laws  of  that  State.'^*  But  it  has 
been  held,  where  a  note  made  in  Massachusetts  is  payable  in  Vir^ 

78.  Arbuekle  v.  Eeaumej  96  Mich.  76.  In  the  ease  of  Sheldon  v.  Hes- 

243,  55  N.  W.  808.  turn,  91  N.  Y.  124,  the  defendant  who. 

74.  Validity,  what  law  governs. —  resided  in  Illinois,  having  collected 
Murphy  v.  Collins^  121  Mass.  6.  certaiin  moneys  belonging  to  S.,  a  resi- 
See  also  as  to  the  general  proposi-  dent  of  the  State  of  New  York,  by  an 
tion  that  the  -validity  of  a  note  is  to  agreement  with  the  latter,  sent  to  him 
be  determined  by  the  laws  of  the  State  by  mail,  in  plajce  of  the  money,  his 
where  it  is  payable,  Coffman  v.  Ken-  (the  defendant's)  notes  for  the 
tueky  Bank,  41  Miss.  212,  90  Am.  Dee.  amouuts,  dated  at  his  place  of  resi- 
371;  Backmam  v.  Jenks,  55  Barb.  (N.  dence  in  Illinois,  payable  with  10  per 
Y.)  468.  But  in  Georgia  the  rule  cent,  interest,  which  rate  of  interest 
seems  to  be  that  the  validity  of  prom-  was  lavrful  in  that  State.  The  defense 
issory  notes  is  controlled  by  the  law  of  usury  was  pleaded  in  the  action.  It 
of  the  place  where  the  notes  are  exe-  was  held  that  the  validity  of  the  notes 
cuted,  and  raot  where  they  are  made  was  to  be  determined  by  the  law 
payable.  Jackson  v.  American  Mort-  of  Illinois,  and  as  they  were  valid 
gage  Co.,  88  Ga.  756,  15  S.  E.  812;  there  they  were  also  valid  in  New 
Stansell  v.  Georgia  Loan  &  Trust  Co.,  York;  and  this  although  one  of  the 
96  Ga.  227,  22  S.  E.  898.  And  in  the  notes  was  made  payable  in  New 
case  of  Joslin  v.  Miller,   14  Neb.  91,  York. 

15  N.  W.   214,  it  was  held  that  the  77.  Stevens  v.  Gregg,   89  Ky.   461, 

validity  of  a  promissory  note  made  in  12  S.  W.  775 ;  Cope  v.  Daniel,  9  Dana 

Nebraska,  and  payable  in  New  York,  (Ky.),  415;  Warren  v.  Copliu,  4  Mete, 

is  to  be  determined  by  the  laws  of  Ne-  (Mass.)    594. 

braska.  78.  Keddick  v.  Jones,  6  Ired.    (N. 

75.  Thompson  v.  Ketcham,  8  Johns.  C.)  107,  44  Am.  Dec.  68;  Woods  v. 
(N.  Y.)   189,  5  Am.  Dec.  332.  Ridley,  11  Humph.   (Tenn.)   194. 
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ginia,  that  it  will  be  governed,  for  the  purpose  of  determining  its 
negotiability,  by  the  law  of  Virginia.^* 

i  IJ3.  Liabilities  of  parties. 

a.  The  drawer  and  indorser. —  The  contract  of  the  drawer  of  a 
bill  of  exchange  is  governed  by  the  law.  of  the  place  where  the 
bill  is  drawn,  in  regard  to  the  rights  of  the  payee  and  any  subse- 
quent holder,  and  ijot  by  the  law  of  the  place  of  payment  by  the  ac- 
ceptor.*" This  is  so  since  the  contract  of  the  drawer  is  to  pay  the 
bill  in  the  place  where  it  is  drawn,  in  case  of  the  failure  of  the 
drawee  to  accept  it,  and  not  to  pay  it  at  the  place  where  the  drawee 
resides.*^ 

An  indorsement  is  to  be  considered  as  a  separate  contract  and 
the  obligations  to  it  are  to  be  determined  according  to  the  law  of 
the  State  or  country  where  it  was  made.®^ 

79.  Freeman's  Bank  v.  Rucklan,  16  of  the  place  -where  made.  Such  is  the 
Gratt.   (Va.)    12fi.  character  of  the  contract  of  the  drawer 

80.  Story  on  Bills  of  Exchange,  of  the  bill  or  the  iniiorser  of  the  note, 
f  131;  Crawford  v.  Branch  Bank,  6  The  indorser  of  a  bill  here,  payable  in 
Ala.  12,  41  Am.  Dec.  33;  Hunt  v.  New  York,  promises  that  upon  the 
Standiart,  15  Inid.  33,  77  Am.  Dec.  79 ;  dishonor  of  tiie  bill  and  notice  to  him, 
Wood  V.  Gibbs,  35  Miss.  559.  he  will  pay  it,  not  at  New  York,  but 

81.  Wood  V.  Gibbs,  35  Miss.  559.       hero  or  generally.     His  contract  is  to 
As  to  liability  of  drawer. —  In  the  be  performed  here." 

case  of  Aymajr  v.  Sheldon,  12  Wettd.  82.  As  to  contract  of  indorsement. — 
(N.  Y.)  439,  27  Am.  Dec.  137,  the  The  following  passage  is  quoteld  from 
court  said:  "That  the  nature  and  Story  on  Conflict  of  Laws.  "Negotiable 
extent  of  the  liabilities  of  the  drawer  instruments  often  present  questions  of 
or  indorser  are  to  be  determined  ac-  a  like  mixed  nature.  Thus  suppose  the 
cording  to  the  law  of  the  place  where  negotiable  bill  of  exchange  was  drawn 
the  bill  is  drawn  or  indorsement  made,  in  Massachusetts  on  England,  is  in- 
has  been  ^adjudged  both  here  and  in  dorsed  in  New  York,  and  again  by  the 
England."  first  indorsee  in  Pernisylvanda,  and  by 
And  in  the  case  of  Hunt  v.  Standart,  the  second  in  Maryland,  and  the  bill 
15  Ind.  33,  77  Am.  Dec.  79,  the  court  is  dishonored.  What  damages  will 
after  citing  the  authorities  upon  the  the  holder  be  entitled  to?  The  law 
subject  said:  "These  and  numerous  as  to  damages  in  these  States  is  dif- 
other  authorities  that  might  be  cited,  ferent.  In  MassacJhusetts  it  is  10  per 
were  it  necessary,  clearly  establish  the  cent.,  in  New  York  and  Pennsylvania 
proposition  that  the  contract  of  the  20  per  cent.,  and  in  Maryland  15  per 
drawer  of  a  bill  is,  as  to  its  construe-  cent.  What  rule  then  is  to  govern? 
tion  and  legal  effect,  to  be  governed  The  answer  is  that  in  each  case,  the 
by  the  law  of  the  place  where  the  bill  lex  loci  contractus.  The  drawer  is  lia- 
is  drawn,  and  not  that  of  the  place  ble  on  the  bill  according  to  the  law  of 
where  it  is  payable.  Indeed,  it  cannot  the  place  where  the  bill  was  drawn; 
be  held  otherwise  consistently  with  and  the  successive  indorsers  are  liable 
legal  principles  which  are  thoroughly  on  the  bill  aiccording  to  the  law  of  the 
established.  A  contract  to  be  per-  place  of  their  indorsement,  their  in- 
formed at  the  place  where  it  is  exe-  dorsement  being  treated  as  a  new  and 
cuted  or  generally,  without  naming  an-  substantive  contract." 
other  place  for  performance,  is  un-  In  the  case  of  Hunt  v.  Sta'ndart,  15 
doubtedly  to  be  governed  by  the  law  Ind.   33,   77   Am.   Dec.   79,   the   court 
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b.  The  acceptor. —  The  liability  of  an  acceptor  of  a  bill  is  to  be 
governed  by  the  law  of  the  place  of  his  acceptance,  as  to  the 
drawer,  payee,  and  each  subsequent  holder,  unless  he  accepts  in 
one  place  for  payment  in  another,  in  which  case  the  law  of  the 
place  where  the  bill  is  payable  will  govern  his  liability.^*  The 
question  of  the  validity  of  a  verbal  promise  to  accept  a  bill  of 
exchange  has  frequently  arisen,  because  of  the  fact  that  by  the 
statutes  of  some  of  the  States  it  is  required  that  a  promise  to 
accept  should  be  in  writing,  while  the  common-law  rule  recognizes 
the  validity  of  a  verbal  promise.  As  a  general  rule  the  validity 
of  a  verbal  promise  to  accept  a  bill  of  exchange  made  in  one  State 
and  payable  in  another  will  be  governed  by  the  law  of  the  State 
where  the  promise  was  made.^*  But  where  it  appears  by  the  cir- 
cumstances of  a  case  that  an  acceptance  and  payment  of  a  bill 
was  to  be  governed  by  the  law  of  the  place  of  performance  of  the 
contract,  the  law  of  such  place  must  govern  the  validity  of  the 
acceptance.  So  where  a  verbal  agreement  was  made  in  the  State 
of  Missouri  to  accept  and  pay  a  bill  upon  its  presentation  to  the 


Baid :  "  The  authorities  establishing 
the  proposition  that  the  contract  of  in- 
dorsement in  such  case  is  governed  by 
the  law  of  the  place  where  made,  and 
not  by  that  of  the  place  where  the  note 
is  payable,  are  clear,  and  to  our  minds 
satisfactory." 

In  the  case  of  Aymar  v.  Sheldon,  12 
Wend.  (N.  Y.)  439,  27  Am.  Dee.  137, 
the  bill  of  exchange  was  drawn  at  St. 
Pierre,  Martinique,  on  a  person  at 
Bordeaux,  in  France,  by  the  payees  at 
the  oity  of  New  York.  It  was  held 
that  the  contract  of  indorsement  was 
governed  by  the  law  of  New  York, 
where  the  indorsement  was  made, 
the  bill  was  payable.  See  also 
and  not  by  that  of  France,  where 
Allen  V.  Merchants'  Bank,  22  Wend. 
(N.  Y.)  215,  239,  34  Am.  Dec. 
289;  Everett  v.  Vandryes,  19  N.  Y. 
436. 

83.  Story  on  Bills  of  Exchange, 
S  131;  Hunt  v.  Staudart,  50  Ind.  33, 
77  Am.  Dec.  79;  Kelly  v.  Smith,  1 
Mete.  (Ky.)  313;  Lizardi  v.  Cohen,  3 
Gill  (Md.),  430;  Frazier  v.  Warfield, 
17  Miss.  220;  Bright  v.  Judson,  47 
Barb.  (N.  Y.)   29. 

84.  Validity  of  verbal  acceptance. — 
Hubbard  v.  Exjchalige  Bank,  72  Fed. 
234,  18  C.  C.  A.  525;  Scott  v. 
Pilkington,  15  Abb.  Pr.  (N.  Y.)  280. 
In  the  case  of  Scudder  v.  Union  Nat. 


Bank,  91  U.  S.  406,  413,  23  L.  Ed.  245, 
a  bill  of  exchange  was  drawn  by  a 
party  in  Chicago  upon  a  firm  in  St. 
Louis,  and  verbally  accepted  by  the 
member  of  the  firm  then  present  in 
Chicago.  It  was  held  that  the  validity 
of  such  acceptance  was  to  be  deter- 
mined by  the  law  of  lUlniois.  The 
court  in  this  case  said :  "  There  is 
no  statute  in  the  State  of  Illinois  that 
requires  an  acceptance  of  a  bill  of  ex- 
change to  be  in  writing,  or  that  pro- 
hibits a  parol  promise  to  accept  a  bill 
of  exchange;  on  the  contrary,  a  parol 
acceptance  and  a  parol  promise  to  ac- 
cept are  valid  in  that  State,  and  the 
decisions  of  its  highest  court  held  that 
a,  parol  promise  to  accept  a  bill  is  an 
acceptance  thereof.  If  this  be  so,  no 
question  of  jurisdiction  or  of  conflict 
of  laws  arise.  The  contract  to  accept 
was  not  only  made  in  Illinois,  but  the 
bill  was  then  and  there  actually  ac- 
cepted in  Illinois  as  perfectly  as  if 
Mr.  Scudder  had  written  an  acceptance 
across  its  face,  and  signed  thereto  the 
name  of  his  firm.  The  contract  to 
accept  the  bill  was  not  to  be  per- 
formed in  Missouri.  It  had  already, 
by  the  promise,  been  performed  in 
Illinois.  The  contract  to  pay  was  in- 
deed to  be  performed  in  Missouri;  but 
that  was  a  different  contract  from  that 
of  acceptance." 
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drawee  at  Lis  place  of  business  in  Illinois,  it  was  held  that  the 
law  of  Illinois  would  control  the  validity  of  such  agreement ®® 

c.  Bights  and  liabilities  of  bona  fide  holders. —  Where  a  note  is 
executed  in  one  State  and  payable  in  another  the  extent  of  the 
maker's  obligation  and  the  character  of  the  defense  he  may  inter- 
pose in  a  suit  thereon  is  governed  by  the  law  of  the  State  where 
the  note  is  payable.*®  As  an  example,  under  the  laws  of  Missis- 
sippi a  statute  provided  that,  "  The  defendant  shall  be  allowed 
the  benefit  of  all  want  of  lawful  consideration,  failure  of  con- 
sideration, payment,  and  set-offs  made,  had,  or  possessed  against 
the  same,  previous  to  notice  of  the  assignment ;"  it  was  held  in  a 
case  where  an  indorsee  sued  in  Mississippi  the  maker  of  a  note 
executed  in  Louisiana,  but  payable  in  Mississippi,  that  this  stat- 
ute could  be  pleaded  by  the  defendant.®^  The  defenses  which 
exist  in  the  State  where  a  bill  or  note  is  made  payable  are  con- 
trolling as  against  the  holder  of  such  bill  or  note  in  any  State 
where  he  seeks  to  enforce  his  remedies  against  the  persons  liable 
thereon.** 

{  173.  Transfer  by  indorsement  or  assignment. 

a.  By  indorsement. —  The  indorsement  of  a  note  is  a  distinct 
contract,  and  is  governed  by  the  law  of  the  State  in  which  the 

85.  Hall  V.  Oordell,  142  U.  S.  116,  and  is  not  subject,  in  the  hands  of  an 
12  Sup.  Ot.  1'54,  35  L.  Ed.  956;  Cogh-  innocent  holder,  to  the  set-oflf  which 
Ian  V.  S.  C.  R.  Oo.,  142  U.  S.  101,  12  existed  in  favor  of  the  payer  against 
Sup.  Ot.  ISO,  35  L.  Ed.  951.  antecedent  parties.     It  was  held  that 

86.  Sturtevant  v.  Memphis  Nat.  this  statute  controlled  the  rights  of 
Banlc,  60  Fed.  730,  9  C.  C.  A.  256.  the  parties  in  the  suit  in  Kentucky. 

87.  Brabston  v.  Gibson,  9  How.  (U.  The  court  said:  "Where  a  contract 
S.)  263,  13  L.  Ed.  131;  Tilden  v.  is  made  with  reference  to  the  oom- 
Blair,  21  Wall.  (U.  S.)  241,  22  L.  mon  or  general  law,  such  contract  is 
Ed.  632.  subject  to  any  remedy  by  the  State 

In  the  case  of  Webster  v.  Howe  Ma-  in  which  it  is  attempted  to  enforce 
chine  Co.,  54  Conn.  394,  8  Atl.  482,  it,  though  such  remedy  might  be  un- 
which  was  an  action  upon  acceptance  known  to  the  State  in  which  the  con- 
in  New  York  of  a  bill  of  exchange  tract  was  made;  but,  as  we  have  at- 
drawn  in  England  upon  a  corporation  tempted  to  show,  if  the  contract  is 
having  its  place  of  business  in  New  to  be  executed  in  a  particular  State, 
York  and  made  payable  in  New  then  its  statutory  law  fixing  the  char- 
York,  it  was  held  that  the  law  of  acter  of  such  contract,  and  denying 
New  York  governs  the  question  as  to  the  right  to  make  certain  defenses  to 
whether  the  plaintiff  is  a  iona  fide  it,  becomes  a  part  of  the  contract, 
holder.  and  the  comity  existing  between  the 

88.  Stevens  v.  Gregg,  89  Ky.  461,  States  forbids  the  allowing  of  such 
12  S.  W.  775.  This  was  an  action  defenses  in  any  other  State  to  which 
brought  in  the  State  of  Kentucky  the  party  may  be  compelled  to  resort 
upon  a  promissory  note  payable  in  for  remedy  for  a  breach  of  the  con- 
Ohio.  Under  the  statutes  of  Ohio,  the  tract.  See  also  Barrett  v.  Walker,  14 
note  sued  upon  was  placed  upon  the  La.  303;  Emanuel  v.  White,  34  Miss. 
same  footing   as  a  bill   of  exchange,  56,  69  Am.  Dec.  385. 
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indorsement  is  made,  and  not  by  the  law  of  the  place  where  the 
note  was  executed.**  In  discussing  this  question,  Worden,  J., 
said :  "  It  does  not  follow,  however,  because  the  contract  of  a 
maker  would  be  governed  by  the  law  of  the  place  of  payment,  that 
the  contract  of  the  indorser  would  be  governed  by  the  same  law. 
The  maker  binds  himself  to  pay  at  the  place  named  in  the  note  for 
payment,  and  there  his  contract  is  to  be  performed.  The  indorser 
promises  upon  certain  conditions,  which  are  not  expressed  in  the 
contract  of  indorsement  but  which  are  implied  by  law,  that  he 
will  pay  the  note ;  but  not  that  he  will  pay  it  at  the  place  named 
in  the  note  for  payment.  This  promise  is  general  for  the  payment 
of  the  note  upon  the  implied  conditions ;  and  such  general  promise, 
not  specially  to  be  performed  elsewhere,  is  governed  by  the  lex 
loci  contractus,  which  must  determine  the  conditions  upon  which 
he  is  to  be  held  liable."  ®"  Where  an  instrument  is  indorsed  by 
several  indorsers  in  different  States  the  liabilities  of  the  indorsers, 
in  case  of  the  dishonor  of  the  instrument,  will  be  governed  by  the 
law  of  the  State  where  each  indorsement  was  made.®^ 

It  has  been  held  that,  although  the  law  of  the  place  where  an 
indorsement  was  made  will  ordinarily  govern  the  rights  of  the 
parties  thereunder,  and  control  the  effect  thereof,  yet  when  the 
question  arises  under  the  common  law  or  law  merchant,  not  modi- 

89.  United  States. — ^Mott  v.  WrigM,  North    Carolina. —  Hatcher    v.    Mo- 
Fed.  Gas.  No.  9,883,  4  Blss.  53;  Bank  Morine,  15  N.  C.  122. 
of  Illinois  V.  Brady,  Fed.  Gas.  No.  888,  West  Virginia. —  Nichols  v.  Porter, 
S  McLean,  268.  2  W.  Va.  13,  94  Am.  Dee.  500. 

Alabama. —  Walker    v.    Forbes,    25  Tennessee. —  Douglas     v.     Bank    of 

Ala.  139,  60  Am.  Dec.  498.  Commerce,  97  Tenn.  133,  36  S.  W.  874. 

Connecticut. —  Downer       v.       Ches-  90.  Hunt  v.   Standart,   15  Ind.   33, 

trough,  36  Conn.  39,  4  Am.  Eep.  29.  77  Am.  Dec.  79.     In  the  case  of  Ever- 

Illinois. — ^Diimigan  v.  Stevens,  122  ett  v.  Vandryes,  19  N.  Y.  436,  a  bill 
111.  396,  13  N.  E.  651;  Crouch  v.  had  been  drawn  in  New  Granada,  pay- 
Ball,  15  111.  263.  able  in  New  York  to  one  Jimiues,  who 

Indiana. —  Patterson  v.   Carroll,   60  had    indorsed    it    in    New    Granada. 

Ind.  128;  Kose  v.  Park  Bank,  20  Ind.  The   suit  was  by  the  holder  against 

94,    83    Am.    Dec.    306;    Mendenhall  the    drawer.      The    court    said,    that 

V.    Gately,    18    Ind.    149 ;    Hunter    v.  "  The  indorsement  is  considered  to  be 

Standart,    15    Ind.    33,    77    Am.   Dec.  a   separate  contract,  and  the  obliga- 

79.  tions  of  the  parties  to  it  are  to  be  de- 

lowa. —  National  Bank  v.  Greene,  33  termined  according  to  the  law  of  the 

Iowa,  140.  country  where  it  was  made,  so  that 

New  Jersey. — Freese  v.  Brownell,  35  if   this  was  a   question   between   the 

N.  J.  L.  285,  10  Am.  Rep.  239.  indorser  and  the  indorsee  we   should 

New   York. —  Hodges  v.   Shuler,  23  have  to   resort   to  the   laws  of  New 

Barb.  68,  affd.  in  22  N.  Y.  114;   Ar-  Graniada    to    determine    what    obliga- 

tisans'  Bank  v.  Park  Bank,  41  Barb,  tion  Jimines  assumed  by  indorsing  the 

599;  Cook  v.  Litchfield,  5  Sandf.  330;  bill  to  the  plaintiff." 

Aymar  v.  Sheldon,  12  Wend.  439,  27  91.  Dundas   v.    Bowler,    Fed.    Oas. 

Am.  Dec.  137.  No.  4,141,  3  McLean  (U.  S.),  397. 
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fied  by  local  custom  or  statute,  the  courts  of  a  particulai'  State  will 
declare  for  themselves  what  rule  shall  control  such  question,  and 
are  not  concluded  by  the  decisions  of  the  courts  of  a  State  where 
the  contract  was  made,  in  respect  to  such  question.®^  The  parties 
effected  by  the  indorsement  may  expressly  agree  among  them- 
selves that  it  shall  be  governed  by  the  laws  of  a  particular  State 
and  such  agreement  will  be  binding.®*  The  contract  of  indorse- 
ment is  not  complete  until  the  instrument  is  indorsed  and  dcr- 
livered  to  the  indorsee;  so  where  a  person  indorses  a  note  in  one 
State  and  sends  it  by  mail  to  the  indorsee  in  another  State,  the 
laws  of  the  latter  State  will  govern  the  contract.®*  In  case  of  the 
indorsement  of  the  note  before  delivery  to  the  payee,  the  contract 
of  indorsement  is  not  consummated  until  the  delivery  of  the  in- 
strument to  the  payee;  and,  therefore,  when  the  not©  is  executed 
and  indorsed  in  one  State  and  delivered  to  the  payee  in  another 
State  the  law  of  the  latter  State  will  control  the  contract  and  de- 
termine the  rights  and  obligations  of  the  parties  thereunder.®® 


92.  Franklin  v.  Twogood,  25  Iowa, 
520,  96  Am.  Dec.  73. 

93.  Watson  v.  Lane,  52  N.  J.  L. 
550,  20  Atl.  894,  10  L.  E.  A.  784. 
In  the  case  of  Aymar  v.  Sheldon,  12 
Wend.  (N.  Y.)  439,  27  Am.  Dec.  137, 
it  was  held  that  the  indorsee  incurs 
no  other  obligationB  than  those  im- 
posed by  the  law  of  the  place  where 
the  Indorsement  is  made  unless  a 
special  indorsement  shall  subje^  him 
to  the  lex  loci  where  the  bill  is  drawn 
or  made  payable. 

94.  Mott  V.  Wright,  Fed.  Cas.  No. 
9,883,  4  Biss.  (U.  S.)  53;  Gay  v. 
Eainey,  89  111.  221,  31  Am.  Eep.  76; 
Briggs  V.  Latham,  36  Kan.  255,  13 
Pac.  393,  59  Am.  Eep.  546. 

95.  Indorsement  governed  by  law  of 
state  where  instrument  is  delivered. — 
In  the  case  of  First  Nat.  Bank  v.  Lock- 
stitch Fence  Co.,  24  Fed.  221,  it  ap- 
peared that  a  third  party  had  placed  has 
name  upon  the  back  of  a  negotiable 
promissory  note  at  the  time  of  its  exe- 
cution and  before  its  delivery  to  the 
payee.  It  was  held  that  the  question 
of  his  liability  is  one  of  general  com- 
mercial law  and  that  the  decisions  of 
the  courts  of  the  State  in  which  the 
note  was  execfuted  and  made  payable 
are  not  necessarily  controlling  in  the 
decisions  thereof  by  the  United  States 
court;   but  in  the  case  of   Stubbs  v. 


Colt,  30  Fed.  417,  the  maker  of  an 
accommodation,  note  in  Georgia  sent  it 
to  the  payee  in  Connecticut,  who  in- 
dorsed it  for  the  accommodation  of  the 
maker  and  returned  it  to  him  in  Geor- 
gia and  it  was  negotiated  by  the 
maker  in  that  State.  The  question  to 
be  decided  was  whether  the  indorse- 
ment was  to  be  governed  by  the  laws 
of  the  State  where  the  name  was  writ- 
ten OT  the  State  where  the  note  was. 
negotiated.  The  court  said:  "The 
place  where  the  liavbility  upon  the  in- 
dorsement commenced  is  the  place 
where  the  indorsement  was  made." 
This  statement  of  the  law  is  given 
in  various  modes  of  expression  in  the 
decisions  which  have  been  cited. 
The  turning  point  is  the  fact  that  the 
accommodation  paper  only  becomes 
valid  to  pay  money,  and  binding  upon 
the  indorser,  when  it  is  delivered  to 
the  person  who  gives  a  valuable  con- 
sideration for  it,  and  that,  conse- 
quently, the  place  where  the  indorse- 
ment becomes  effective  is  the  place 
where,  legally  speaking,  it  was  made. 
See  also  Stanford  v.  Pruet,  27  Ga. 
243,  73  Am.  Dec.  734;  Young  v.  Har- 
ris, 14  B.  Mon.  (Ky.)  556,  61  Am. 
Dec.  170;  Cook  v.  Litchfield,  9  N. 
Y.  279;  Lee  v.  Selleck,  33  N.  Y. 
615;  Weil  V.  Lange,  6  Daly  (N.  Y.)» 
549. 
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b.  Assignment  or  sale. — An  assignment  of  a  negotiable  instru- 
ment  is,  like  an  indorsement,  a  new  contract  and  is  governed  by 
the  law  of  the  place  where  it  is  made.®*  If  the  law  of  the  State 
in  which  an  assignment  of  a  note  is  made  recognizes  its  validity, 
such  assignment  will  be  recognized  and  enforced  in  another  State.®^ 

S  174.  Demand,  protest,  and  notice  of  dishonor. 

As  a  general  rule  the  demand,  protest,  and  notice  of  nonpayment 
of  a  negotiable  instrument  are  governed  by  the  law  of  the  place 
where  it  is  made  payable,  in  the  absence  of  an  agreement  of  the 
parties  to  the  contrary.®*  The  notice  and  protest  are  not  con- 
trolled by  the  law  of  the  place  of  indorsement  nor  by  the  law  of 
the  indorser's  domicile.®®  The  protest  for  the  nonacceptance  of  a 
bill  must  be  made  in  accordance  with  the  laws  of  the  State  where 
the  bill  was  presented  for  acceptance;  and  if  the  bill  is  protested 
for  nonpayment  the  protest  must  conform  with  the  laws  of  the 
State  where  the  payment  was  demanded.*  Although  the  protest 
must  be  made  according  to  the  law  of  the  place  of  acceptance  yet 
the  notice  to  the  drawer  must  be  according  to  the  law  of  the  place 
■where  the  bill  was  drawn,  and  to  the  indorsers  according  to  the  law 
of  the  place  where  their  indorsements  were  made.* 

96.  Dundas  v.  Bowler,  Fed.  Oas.  Bank,  7  Humph.  (Tenc.)  548,  46  Am. 
Ko.   4,141,   3   McLean    (U.   S.),   397;    Dee.  89. 

Humphreys    v.    Collier,     1    111.    297;        99.  Wooley   v.  Lyon,   117  111.   244, 

Lodge  V.  Phelps,  2  Oai.  Cas.   (N.  Y.)    6  N.  E.  885,  57  Am.  Rep.  867. 

321.  1.  Neederer    v.    Barber,    Fed.    Cas. 

97.  Barrett  v.  Gillard,  10  Tex.  No.  10,079;  Tickner  v.  Roberts,  11 
69.  La.   14,   30  Am.   Dee.   706;    Garter  v. 

98.  Wiseman  v.  Chiappella,  23  Burley,  9  N.  H.  558;  Williams  v. 
How.  (U.  S.)  368,  16  L.  Ed.  466;  Putnam,  14  N.  H.  540,  40  Am.  Dee. 
Pierce  v.  Indseth,  106  U.  S.  546,  1  204;  Ross  v.  Bedell,  5  Duer  (N.  Y.), 
Sup.  Ct.  418,  27  L.  Ed.  254;  Todd  v.  462;  Raymond  v.  Holmes,  H  Tex.  54. 
Neal,  49  Ala.  266;  Webster  v.  Howe  2.  StOTy  on  Bills  of  Exchange, 
Machine  Co.,  64  Conn.  394,  482 ;  Brown  §  285 ;  Williams  v.  Putnam,  14  N.  H. 
V.  Jones,  125  Ind.  375,  28  N.  E.  452,  540,  40  Am.  Dec.  204.  In  the  case 
21  Am.  St.  Rep.  227;  Allen  v.  Harrah,  of  Snow  v.  Perkins,  2  Mich.  238,  it 
30  Iowa,  363;  Chatham  Bank  v.  Alii-  was  held  that  the  law  of  the  place 
son,  15  Iowa,  357;  Shoe  &  Lea.ther  where  a  note  is  made  payable  deter- 
Nat.  Bank  v.  Wood,  142  Mass.  563,  mines  the  time  and  mode  of  present- 
8  N.  E.  753;  Kentucky  Commercial  ment  and  of  proceedings  on  nonpay- 
Bank  V.  Barksdale,  36  Mo.  563;  Bowen  ment;  but  the  notice  to  the  indorser 
V.  Newell,  5  Sandf.  (N.  Y.)  326;  must  be  according  to  the  law  of  the 
Aymar  v.  Sheldon,  12  Wend.  (N.  Y.)  place  where  the  indorsement  was 
439,  27  Am.  Dec.  137;  Spearman  v.  made.  See  also  Thorp  v.  Craig,  10 
Ward,  114  Pa.  St.  634,  8  Atl.  430;  La.  461;  Williams  v.  Wade,  1  Mete. 
Thompson  v.  Commercial  Bank,  3  (Mass.)  82;  Leavenworth  v.  Brock- 
Ooldw.    (Temn.)    46;   Carter  v.  Union   way,  2  Hill  (N.  Y.),  201. 
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APPENDIX  A. 


NEGOTIABLE  INSTRUMENTS  LAW. 


STATES  WHICH  HAVE  ADOPTED  LAW. 

The  following  States  and  Territories  have  adopted  the  Negotiable  Instru- 
ments Law: 

Arizona. —  Civil  Code,  §§  3304-3491.     (Taking  effect   September  1,  1901.) 

Colorado. —  L.  1897,  chap.  64.     (Approved  April  20,  1897.) 

Connecticut. —  L.  1897,  chap.  74.     ( Approved  April  5,  1897.) 

District  of  Columbia. —  Code,  §§  1304-1493.     (In  effect  and  applicable  to 

instruments  made  and  delivered  after  January  12,  1899.) 
Florida.— li.  1897,  chap.  4524.     (Approved  June  1,  1897.) 
lowa.—  'L.  1902,  chap.  130.     (Code  Supp.,  §§  3060al-3060al98.    In  effect 

May  15,  1902.) 

Maryland. —  L.  1898,  chap.  119.     (Approved  March  29,  1898.) 
Massachusetts. —  L.  1898,  chap.  533.     (Bev.  Stat.,  chap.  73,  §§  18-212.    In 

effect  January  1,  1899.) 

New  Jersey. —  L.  1902,  chap.  184.     (Approved  April  4,  1902.) 

New  York.— Jj.  1897,  chap.  612.     (In  effect  October  1,  1897.) 

North  CaroUna.—  li.  1899,  chap.  733.     (In  effect  March  8,  1899.) 

North  Dakota.— 1,.  1899,  chap.  113.     (Approved  March  7,  1899.) 

Ohio.— Jj.  1902,  p.   162.      (Eev.  Stat.   3171-3178^.     In  effect  January  1, 

1903.) 

Oregon. —  L.  1899,  p.  18.     (Approved  February  16,  1899.) 

PennsyVoama. —  L.  1901,  chap.  162.     (In  effect  first  Monday  of  September, 

1901.) 
Rhode  Island.— Ij.  1899,  chap.  674.     (In  effect  July  1,  1890.) 
Tennessee.— Jj.  1899,  chap.  94.       (In  effect  May  13,  1899.) 
Utah.— Jj.  1899,  chap.  83.     (In  effect  July  1,  1899.) 
Virginia. —  L.  1898,  chap.  866.     (Approved  March  3,  1898.)' 
Washington. —  L.  1899,  chap.  149.     (In  effect  March  22,  1899.) 
Wisconsin.— li.  1899,  chap.  356.    (In  effect  May  15,  1899.) 
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THE  NEGOTIABLE  INSTRUMENTS  LAW. 

(Laws  of  New  York,  1897,  chap.  612.) 

Article  I.  General  provisions.     (§§  1-7.) 

II.  Form  and  interpretation  of  negotiable  instruments.     (fS  20-42.) 

III.  Consideration.     (§§  50-55.) 

IV.  Negotiation.     (§§  60-80.) 

V.  Rights  of  holder.     (§§  90-98.) 
VI.  Liabilities  of  parties.     (§§  110-119.) 
VII.  Presentment  for  payment.     (§§  130-148.) 
VIII.  Notice  of  dishonor.     (§§  160-189.) 
IX.  Discharge  of  negotiable  instruments.     (§§  200-206.) 
X.  Bills  of  exchange;  form  and  interpretation.     (§§  210-215.) 
XI.  Acceptance.     (§§  220-230.) 
XII.  Presentment  for  acceptance.     (§§  240-248.) 
XIIL  Protest.     (§§  260-268.) 
XrV.  Acceptance  for  honor.     (§§  280-290.) 
XV.  Payment  for  honor.     (§§  300-306.) 
XVI.  Bills  in  a  set.     (§§  310-315.) 
XVII.  Promissory  notes  and  checks.     (§§  320-325.) 

XVIII.  Notes  givien  for  a  patent  right  and  for   a  speculativei  considers^ 
tion.     (§§  330-332.) 
XIX.  Laws  repealed,  when  to  take  effect.    (§§  340-341.) 

ARTICLE  I. 

General  Provisions. 

Note. —  This  article  appears  as  §§  190-196  in  the  acts  of  Colorado,  Iowa,  New- 
Jersey,  North  Carolina,  North  Dakota,  Pennsylvania,  Utah,  Virginia,  and  Wash- 
ington; as  §§  190-192  in  Oregon;  as  §§  1-7  in  Rhode  Island;  as  S$  13-19  in  Mary- 
land; as  §§  3487-3491  of  R.  S.  of  Arizona;  as  §  1304  in  the  Code  of  District  df 
Columbia;  as  §§  207-212  of  chap.  73  of  the  R.  L.  of  Massachnsetts ;  as  §§  3178^178c 
of  the  R.  S.  of  Ohio;  as  §  1675  of  Wisconsin  statutes;  and  under  heading,  "  Gen- 
eral Provisions  "  in  Connecticut,  Florida,  and  Tennessee. 

Section  1.  Short  title. 

2.  Definitions  and  meaning  of  terms. 

3.  Person  primarily  liable  on  instrument. 

4.  Eeasonable  time,  what  constitutes. 

5.  Time  how  computed;  when  last  day  falls  on  holiday. 

6.  Application  of  chapter. 

7.  Rule  of  law  merchant;  when  governs. 

[Whole  act  construed  as  to  its  effect,  Cumming  v.  Broderlck,  28  App.  Div. 
258,  50  N.  r.  Snpp.  1053;  Hoag  v.  Wright,  34  App.  Div.  260,  54  N.  Y.  Supp.  658; 
Deyo  V.  Thompson,  53  App.  Div.  9,  65  N.  T.  Supp.  459;  Strickland  v.  Henry,  66 
App.  Div.  24,  73  N.  T.   Supp.  12.] 

5  I.  Short  title. —  This  act  shall  be  known  as  the  negotiable  instruments 
law. 

1 2.  Definitions  and  meaning  of  terms. —  In  this  act  unless  the  context 
otherwise  requires: 

"Acceptance  "  means  an  acceptance  completed  by  delivery  or  notification. 

"Action"  includes  counter-claim  and  set-off. 

"  Bank  "  includes  any  person  or  association  of  persons  carrying  on  the  busi- 
ness of  banking,  whether  incorporated  or  not. 
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"  Bearer  "  means  the  person  in  possession  of  a  bill  or  note  which  is  payable 
to  bearer. 

"Bill"  means  bill  of  exchange,  and  "note"  means  negotiable  promissory 
note. 

"  Delivery "  means  transfer  of  possession,  actual  or  constructive,  from  one 
person  to  another. 

"  Holder  "  means  the  payee  or  indorsee  of  a  bill  or  note,  who  is  in  possession 
of  it,  or  the  bearer  thereof. 

"  Indorsement "  means  an  indorsement  completed  by  delivery. 

"Instrument"  means  negotiable  instrument. 

"  Issue  "  means  the  first  delivery  of  the  instrument,  complete  in  form,  to  a 
person  who  takes  it  as  a  holder. 

"  Person  "  includes  a  body  of  persons,  whether  incorporated  or  not. 

"  Value  "  means  valuable  consideration. 

"  Written  "  includes  printed,  and  "  writing  "  includes  print. 

5  3.  Person  primarily  liable  on  instrument. —  The  person  "  primarily  " 
liable  on  an  instrument  is  the  person  who  by  the  terms  of  the  instrument  is 
absolutely  required  to  pay  the  same.  All  other  parties  are  "secondarily"' 
liable. 

§4.  Reasonable  time,  what  constitutes. —  In  determining  what  is  a 
"  reasonable  time "  or  an  "  unreasonable  time,"  regard  is  to  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade  or  business  (if  any)  vrith  respect 
to  such  instruments,  and  the  facts  of  the  particular  case. 

$5.  Time,  how  computed;  when  last  day  falls  on  holiday. —  Where  the 
day,  or  the  last  day,  for  doing  any  act  herein  required  or  permitted  to  be  done 
falls  on  Sunday  or  on  a  holiday,  the  act  may  be  done  on  the  next  succeeding 
secular  or  business  day. 

§6.  Application  of  chapter. —  The  provisions  of  this  act  do  not  apply  to 
negotiable  instruments  made  and  delivered  prior  to  the  passage  hereof. 

5  7.  Law  merchant;  when  governs. —  In  any  case  not  provided  for  in  this 
act  the  rules  of  the  law  merchant  shall  govern. 

ARTICLE  n. 

Form  and  Interpretation. 

Note. —  This  article  appears  as  §§  1-23,  in  the  act  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3304-3326  of  E.  S.  of  Arizona;  aa 
f§  1305-1327  in  the  Code  of  District  of  Columbia;  as  §§  20-42  In  the  Maryland 
statute;  as  §§  18-40  of  chap.  73  of  the  R.  L.  of  Massachusetts;  as  §§  3171a-3171v 
of  the  E.  S.  of  Ohio;  as  §§  9-13  in  the.Ehode  Island  act;  and  as  §§  1675-1  to  1675-23 
of  Wisconsin  statute. 

Section  20.  Form  of  negotiable  instrument. 

21.  Certainty  as  to  sum;  what  constitutes. 

22.  When  promise  is  unconditional. 

23.  Determinable  future  time;  what  constitutes. 

24.  Additional  provisions  not  aflfecting  negotiability. 
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Section25.  Omissions;  seal;  particular  money. 

26.  When  payable  on  demand. 

27.  When  payable  to  order. 

28.  When  payable  to  bearer. 

29.  Terms  when  sufficient. 

30.  Date,  presumption  as  to. 

31.  Ante-dated  and  post-dated. 

32.  When  date  may  be  inserted. 

33.  Blanks,  when  may  be  filled. 

34.  Incomplete  instrument  not  delivered. 

35.  Delivery;  when  effectual;  when  presumed. 

36.  Construction  where  instrument  is  ambiguous. 

37.  Liability  of  person  signing  in  trade  or  assumed  name. 

38.  Signature  by  agent;  authority;  how  shown. 

39.  Liability  of  person  signing  as  agent,  et  cetera. 

40.  Signature  by  procuration;  effect  of. 

41.  Effect  of  indorsement  by  infant  or  corporation. , 

42.  Forged  signature;  effect  of. 

$30.  Form  of  negotiable  instrument. —  An  instrument  to  be  negotiable 
must  conform  to  the  following  requirements: 

1.  It  must  be  in  writing  and  signed  by  the  maker  or  drawer. 

2.  Must  contain  an  unconditional  promise  or  order  to  pay  a  sum  certain  in 
anoney. 

3.  Must  be  payable  on  demand  or  at  a  fixed  or  determinable  future  time. 

4.  Must  be  payable  to  order  or  to  bearer;  and 

5.  Where  the  instrument  is  addressed  to  a  drawee,  he  must  be  named  or 

otherwise  indicated  therein  with  reasonable  certainty. 

[See  ante,  p.  161.] 

Construed  in  National  Sav.  Bank  v.  Cable,  73  Conn.  568,  48  Atl.  428. 

§  31.  Certainty  as  to  sum;  what  constitutes. —  The  sum  payable  is  a 
sum  certain  within  the  meaning  of  this  act,  although  it  is  to  be  paid:. 

1.  With  interest;  or 

2.  By  stated  instalments;  or 

3.  By  stated  instalments,  with  a  provision  that  upon  default  in  payment 
of  any  instalment  or  of  interest,  the  whole  shall  become  due;  or 

4.  With  exchange,  whether  at  a  fixed  rate  or  at  the  current  rate;  or 

5.  With  costs  of  collection  or  an  attorney's  fee,  in  case  payment  shall  not 
be  made  at  maturity. 

[See  ante,  p.  199.] 

S  22.  When  promise  is  unconditional. —  An  unqualified  order  or  promise 
to  pay  is  unconditional  within  the  meaning  of  this  act,  though  coupled  with: 

1.  An  indication  of  a  particular  fund  out  of  which  reimbursement  is  to  be 
made,  or  a  particular  account  to  be  debited  with  the  amount;  or 

2.  A  statement  of  the  transaction  which  gives  rise  to  the  instrument. 

But  an  order  or  promises  to  pay  out  of  a  particular  fund  is  not  unconditional. 

[See  ante,   p.   192.] 
Construed  In  National  Sav.  Bank  v.  Cable,  73  Conn.  568,  48  Atl.  428. 

§23.  Determinable  future  time;  -what  constitutes. —  An  instrument  is 
payable  at  a  determinable  future  time,  within  the  meaning  of  this  act,  which  is 
expressed  to  be  payable: 

1.  At  a  fixed  period  after  date  or  sight;  or 
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2.  On  or  before  a  fixed  or  determinable  future  time  specified  therein;  or 

3.  On  or  at  a  fixed  period  after  the  occurrence  of  a  specified  event,  which 
is  certain  to  happen,  though  the  time  of  happening  be  uncertain. 

An  instrument  payable  upon  a  contingency  is  not  negotiable,  and  the  hap- 
pening of  the  event  does  not  cure  the  defect. 
[See  ante,  p.  213.] 

§  24.  Additional  provisions  not  affecting  negotiability. —  An  instru- 
ment which  contains  an  order  or  promise  to  do  any  act  in  addition  to  the 
payment  of  money  is  not  negotiable.  But  the  negotiable  character  of  an  in- 
strument otherwise  negotiable  is  not  affected  by  a  provision  which: 

1.  Authorizes  the  sale  of  collateral  securities  in  case  the  instrument  be  not 
paid  at  maturity;  or 

2.  Authorizes  »  confession  of  judgment  if  the  instrument  be  not  paid  at 
maturity;  or 

3.  Waives  the  benefit  of  any  law  intended  for  the  advantage  or  protection  of 
the  obligor;  or 

4.  Gives  the  holder  an  election  to  require  something  to  be  done  in  lieu  of 
payment  of  money. 

But  nothing  in  this  section  shall  validate  any  provision  or  stipulation  other- 
wise illegal. 

[See  ante,  p.  234.]' 

§  25.  Omissions;  seal;  particular  money. —  The  validity  and  negotiable 
character  of  an  instrument  are  not  affected  by  the  fact  that: 

1.  It  is  not  dated;  or 

2.  Does  not  specify  the  value  given,  or  that  any  value  has  been  given  there- 
for; or 

3.  Does  not  specify  the  place  where  it  is  drawn  or  the  place  where  it  is 
payable;  or 

4.  Bears  a  seal;  or 

5.  Designates  a  particular  kind  of  current  money  in  which  payment  is  to  be 
made. 

But  nothing  in  this  section  shall  alter  or  repeal  any  statute  requiring  in 
-certain  cases  the  nature  of  the  consideration  to  be  stated  in  the  instrument. 
[See  ante,  p.  241.] 

§26.  When  payable  on  demand. —  An  instrument  is  payable  on  demand: 

1.  Where  it  is  expressed  to  be  payable  on  demand,  or  at  sight,  or  on  pre- 
sentation; or 

2.  In  which  no  time  for  payment  is  expressed. 

Where  an  instrument  is  issued,  accepted  or  indorsed  when  overdue,  it  is,  as 
xegards  the  person  so  issuing,  accepting  or  indorsing  it,  payable  on  denismd. 
[See  ante,  p.  209.] 

§  27.  When  payable  to  order. —  The  instrument  is  payable  to  order 
where  it  is  drawn  payable  to  the  order  of  a  specified  person  or  to  him  or  his 
order.     It  may  be  drawn  payable  to  the  order  of: 

1.  A  payee  who  is  not  maker,  drawer  or  drawee;  or 

2.  The  drawer  or  maker;  or 

42 
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3.  The  drawee;  or 

4.  Two  or  more  payees  jointly;  or 

5.  One  or  some  of  several  payees;  or 

6.  The  holder  of  an  office  for  the  time  being. 

Where  the  instrument  is  payable  to  order  the  payee  must  be  named  or 
fttherwise  indicated  therein  with  reasonable  certainty. 
[See  ante,  p.  223.] 

§  28.  When  payable  to  bearer. —  The  instrument  is  payable  to  bearer  r 

1.  When  it  is  expressed  to  be  so  payable;  or 

2.  When  it  is  payable  to  a  person  named  therein  or  bearer;  or 

3.  When  it  is  payable  to  the  order  of  a  fictitious  or  non-existing  person, 
amd  such  fact  was  known  to  the  person  making  it  so  payable;  or 

4.  When  the  name  of  the  payee  does  not  purport  to  be  the  name  of  any 
person;  or 

5.  When  the  only  or  last  indorsement  is  an  indorsement  in  blank. 
[See  ante,  p.  231.1 

§  29.  Terms  when  sufficient. —  The  instrument  need  not  follow  the  lan- 
guage of  this  act,  but  any  terms  are  sufficient  which  clearly  indicate  an  inten- 
tion to  conform  to  the  requirements  hereof. 
[See  ante,  d.  223.] 

5  30.  Date,  presumption  as  to. —  Where  the  instrument  or  an  acceptance 
of  any  indorsement  thereon  is  dated,  such  date  is  deemed  prima  facie  to  be 
the  true  date  of  the  making,  drawing,  acceptance  or  indorsement,  as  the  case 
may  be. 

[See  ante,  p.  246.] 

S  31.  Ante'-dated  and  post=dated. —  The  insfrument  is  not  invalid  for  the 
reason  only  that  it  is  ante-dated  or  post-dated,  provided  this  is  not  done  for 
an  illegal  or  fraudulent  purpose.    The  person  to  whom  an  instrument  so  dated 
is  delivered  acquires  the  title  thereto  as  of  the  date  of  delivery. 
[See  ante,  p.  246.] 

I  32.  When  date  may  be  inserted. —  Where  an  instrument  expressed  to 
be  payable  at  a  fixed  period  after  date  is  issued  undated,  or  where  the  accept- 
ance of  an  instrument  payable  at  a  fixed  period  after  sight  is  undated,  any 
holder  may  insert  therein  the  true  date  of  issue  or  acceptance,  and  the  instru- 
ment shall  be  payable  accordingly.  The  insertion  of  a  wrong  date  does  not 
avoid  the  instrument  in  the  hands  of  a  subsequent  holder  in  due  course;  but 
as  to  him,  the  date  so  inserted  is  to  be  regarded  as  the  true  date. 
[See  ante,  p.  248.] 

§  33.  Blanks;  when  may  be  filled. —  Where  the  instrument  is  wanting  in 
any  material  particular,  the  person  in  possession  thereof  has  a  prima  facie 
authority  to  complete  it  by  filling  up  the  blanks  therein.  And  a  signature  on 
a  blank  paper  delivered  by  the  person  making  the  signature  in  order  that  the 
paper  may  be  converted  into  a  negotiable  instrument  operates  as  a  prima  facie 
authority  to  fill  it  up  as  such  for  any  amount.    In  order,  however,  that  any 
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such  instrument,  when  completed,  may  be  enforced  against  any  person  who 
became  a  party  thereto  prior  to  its  completion,  it  must  be  filled  up  strictly  in 
accordance  with  the  authority  given  and  within  a  reasonable  time.  But  if  any 
such  instrument,  after  completion,  is  negotiated  to  a,  holder  in  due  course,  it 
is  valid  and  effectual  for  all  purposes  in  his  hands,  and  he  may  enforce  it  as  if 
it  had  been  filled  up  strictly  in  accordance  with  the  authority  given  and 
within  a,  reasonable  time. 
[See  ante,  p.  253.] 

§  34-  Incomplete   instrument   not   delivered.— Where  an  incomplete  in- 
strument has  not  been  delivered  it  will  not,  if  completed  and  negotiated  with- 
out authority,  be  a  valid  contract  in  the  hands  of  any  holder,  as  against  any 
person  whose  signature  was  placed  thereon  before  delivery. 
[See  ante,  p.  253.] 

I  35.  Delivery;  when  effectual;  when  presumed. —  Every  contract  on 
a  negotiable  instrument  is  incomplete  and  revocable  until  delivery  of  the 
instrument  for  the  purpose  of  giving  effect  thereto.  As  between  immediate 
parties,  and  as  regards  a,  remote  party  other  than  a  holder  in  due  course,  the 
delivery,  in  order  to  be  effectual,  must  be  made  either  by  or  under  the  author- 
ity of  the  party  making,  drawing,  accepting  or  indorsing,  as  the  case  may  be; 
and  in  such  ease  the  delivery  may  be  shown  to  have  been  conditional,  or  for  a 
special  purpose  only,  and  not  for  the  purpose  of  transferring  the  property  in 
the  instrument.  But  where  the  instrument  is  in  the  hands  of  a  holder  in  due 
course,  a  valid  delivery  thereof  by  all  parties  prior  to  him  so  as  to  make  them 
liable  to  him  is  conclusively  presumed.  And  where  the  instrument  is  no  longer 
in  the  possession  of  a  party  whose  signature  appears  thereon,  a  valid  and 
intentional  delivery  by  him  is  presumed  until  the  contrary  is  proved. 
[See  ante,  p.  254.] 

§  36.  Construction  where  instrument  is  ambiguous. —  Where  the  lan- 
guage of  the  instrument  is  ambiguous,  or  there  are  omissions  therein,  the 
following  rules  of  construction  apply: 

1.  Where  the  sum  payable  is  expressed  in  words  and  also  in  figures  and  there 
is  a  discrepancy  between  the  two,  the  sum  denoted  by  the  words  is  the  sum 
payable;  but  if  the  words  are  ambiguous  or  uncertain,  references  may  be  had 
to  the  figures  to  fix  the  amount; 

2.  Where  the  instrument  provides  for  the  payment  of  interest,  without 
specifying  the  date  from  which  interest  is  to  run,  the  interest  runs  from  the 
date  of  the  instrument,  and  if  the  instrument  is  undated,  from  the  issue 
thereof; 

3.  Where  the  instrument  is  not  dated,  it  will  be  considered  to  be  dated  as  of 
the  time  it  was  issued; 

4.  Where  there  is  a  conflict  between  the  written  and  printed  provisions  of 
the  instrument,  the  written  provisions  prevail; 

5.  Where  the  instrument  is  so  ambiguous  that  there  is  doubt  whether  it  is 
a  bill  or  note,  the  holder  may  treat  it  as  either  at  his  election; 

6.  Where  a  signature  is  so  placed  upon  the  instrument  that  it  is  not  clear  in 
what  capacity  the  person  making  the  same  intended  to  sign,  he  is  to  be 
deemed  an  indorser; 
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7.  Where  an  instrument  containing  the  words  "  I  promise  to  pay  "  is  signed 
by  two  or  more  persons,  they  are  deemed  to  be  jointly  and  severally  liable 
thereon.    . 

{See  ante,   pp.   262,   264-267.] 

S  37.  Liability  of  person  signing  in  trade  or  assumed   name.—  No 

person  is  liable  on  the  instrument  whose  signature  does  not  appear  thereon, 
except  as  herein  otherwise  expressly  provided.  But  one  who  signs  in  a  trade 
or  assumed  name  will  be  liable  to  the.  same  extent  as  if  he  had  signed  in  his 
own  name. 

[See  ante,  p.  268.] 

§38.  Signature  by  agent;  authority;  how  shown. —  The  signature  of 
any  party  may  be  made  by  a  duly  authorized  agent.    No  particular  form  of 
appointment  is  necessary   for  this  purpose;   and  the  authority  of  the  agent 
may  be  established  as  in  other  cases  of  agency. 
[See  ante,  p.  82.] 

§  39.  Liability  of  person  signing  as  agent,  etc. —  Where  the  instru- 
ment contains  or  a,  person  adds  to  his  signature  words  indicating  that  he 
signs  for  or  on  behalf  of  a  principal,  or  in  a  representative  capacity,  he  is  not 
liable  on  the  instrument  if  he  was  duly  authorized;  but  the  mere  addition  of 
words  describing  him  as  an  agent,  or  as  filling  a  representative  character,  with- 
out disclosing  his  principal,  does  not  exempt  him  from  personal  liability. 
[See  ante,   p.   83.] 

§40.  Signature  by  procuration;  effect  of.— A  signature  by  "procura- 
tion "  operates  as  notice  that  the  agent  has  but  a  limited  authority  to  sign, 
and  the  principal  is  bound  only  in  case  the  agent  in  so  signing  acted  within 
the  actual  limits  of  his  authority. 
[See  ante,  p.  98.] 

§  41.  Effect  of  indorsement  by  infant  or  corporation. —  The  indorse- 
ment or  assignment  of  the  instrument  by  a  corporation  or  by  an  infant  passes 
the  property  therein,  notwithstanding  that  from  want  of  capacity  the  corpo- 
ration or  infant  may  incur  no  liability  thereon. 
[See  ante,  p.   51.] 

I  42.  Forged  signature;  effect  of. —  Where  a  signature  is  forged  or  made 
without  authority  of  the  person  whose  signature  it  purports  to  be,  it  is  wholly 
inoperative,  and  no  right  to  retain  the  instrument,  or  to  give  a  discharge 
therefor,  or  to  enforce  payment  thereof  against  any  party  thereto,  can  be 
acquired  through  or  under  such  signature,  unless  the  party  against  whom  it 
is  sought  to  enforce  such  right  is  precluded  from  setting  up  the  forgery  or 
want  of  authority. 
[See  ante,  p,  82.] 
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ARTICLE  III. 

Consideration  of  Negotiable  Instruments. 

Note.—  This  article  appears  as  §§  24-29  in  the  act  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  PennsylTanla, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3327-3332  of  K.  S.  of  Arizona; 
as  §§  1328-1333  in  the  Code  of  the  District  of  Columbia;  as  §g  43^8  in  the  Mary- 
land statute;  as  §§  41-46  of  chap.  73  of  the  E.  L.  of  Massachusetts;  as  §§  3171w- 
3171a  of  the  E.  S.  of  Ohio;  as  S§  32-37  in  the  Rhode  Island  act;  and  as  $§  1675-50 
to  1675-55  of  Wisconsin  statute. 

Section  50.  Presumption  of  consideration. 

51.  What  constitutes  consideration. 

52.  What  constitutes  holder  for  value. 

53.  When  lien  on  instrument  constitutes  holder  for  value. 

54.  Effect  of  want  of  consideration. 

55.  Liability  of  accommodation  party. 

§50.  Presumption  of  consideration. —  Every   negotiable    instrument    is 

deemed  prima  facie  to  have  been  issued  for  a  valuable  consideration;   and 

every  person  whose  signature  appears  thereon  to  have  become  a  party  thereto 

for  value. 

[See  ante,   p.   301.] 
Section  construed,  Bringman  v.  Von  Glahn,  71  App.  Div.  537,  75  N.  Y.  Supp. 
845. 

§51.  Consideration,  what  constitutes. —  Value    is    any    consideration 

sufficient  to  support  a  simple  contract.    An  antecedent  or  pre-existing  debt 

constitutes  value;  and  is  deemed  such  whether  the  instrument  is  payable  on 

demand  or  at  a  future  time. 

[See  ante,  p.  287.] 
Section  construed,   Petrie  v.   Miller,  57  App.   Div.  17,  67  N.  T.   Supp.  1042; 
Brooks  T.  Sullivan,  129  N.  C.  190,  39  S.  B.  822. 

§  52.  What  constitutes  holder  for  value. —  Where  value  has  at  any  time 

been  given  for  the  instrument,  the  holder  is  deemed  a  holder  for  value  in 

respect  to  all  parties  who  became  such  prior  to  that  time. 

[See  ante,  p.  305.] 
Section  construed,  Petrie  v.   Miller,  57  App.  Div.  17,   67  N.   Y.   Supp.  1042; 
Brooks  V.   Sullivan,  129  N.  C.  190,  39  S.  B.  822. 

§  S3.  When  lien  on  instrument  constitutes  holder  for  value. —  Where 

the  holder  has  a  lien  on  the  instrument,  arising  either  from  contract  or  by 

implication  of  law,  he  is  deemed  a  holder  for  value  to  the  extent  of  his  lien. 

[See  ante,  p.  307.] 
Section  construed.  Brooks  v.  Sullivan,   129  N.   C.   190,  39  S.  E.  822. 

§  54.  Effect  of  want  of  consideration. — Absence  or  failure  of  considerac 
tion  is  matter  of  defense  as  against  any  person  not  a  holder  in  due  course ;  and 
partial  failure  of  consideration  is  a  defense  pro  tanto,  whether  the  failure  is  an 
ascertained  and  liquidated  amount  or  otherwise. 
[See  ante,  p.  275.] 

'§  55.  Liability  of  accommodation  party. — An  accommodation  party   is 
one  who  has  signed  the  instrumettt  as  maker,  drawer,  acceptor  or  indorser. 
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without  receiving  value  therefor,  and  for  the  purpose  of  lending  his  name  to 
some  other  person.    Such  a  person  is  liable  on  the  instrument  to  a,  holder  for 
value,  notwithstanding  such  holder  at  the  time  of  taking  the  instnuueut  knew 
him  to  be  only>  an  accommodation  party. 
[See  ante,  p.  309.] 

ARTICLE  IV. 

Negotiation. 

Note. —  This  article  appears  as  §§  30-50  In  the  acts  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  Pennsylvania. 
Tennessee,  Utah,  Yirginia,  and  Washington;  as  §§  3333-3353  of  R.  S.  of  Arizona; 
as  §§  1364-1373  in  the  Code  of  the  District  of  Colambia;  as  §§  79-88  In  the  Mary- 
land statute;  as  §S  47-67  of  chap.  73  of  the  R.  L.  of  Massachusetts;  as  §S  3172b- 
3172V  of  the  R.  S.  of  Ohio;  as  Sf  38-58  in  the  Rhode  Island  act;  and  as  !§  1676  to 
1676-20  of  Wisconsin  statute. 

Section  60.  What  constitutes  negotiation. 

61.  Indorsement;  how  made. 

62.  Indorsement  must  be  of  entire  instrument. 

63.  Kinds  of  indorsement. 

64.  Special  indorsement;  indorsement  in  blank. 

65.  Blank  indorsement;  how  changed  to  special  indorsement. 

66.  When  indorsement  restrictive. 

67.  Effect  of  restrictive  indorsement;  rights  of  indorsee. 

68.  Qualified  indorsement. 

69.  Conditional  indorsement. 

70.  Indorsement  of  instrument  payable  to  bearer. 

71.  Indorsement  where  payable  to  two  or  more  persons. 

72.  Effect  of  instrument  drawn  or  indorsed  to  a  person  as  cashier. 

73.  Indorsement  where  name  is  misspelled,  et  cetera. 

74.  Indorsement  in  representative  capacity. 

75.  Time  of  indorsement;  presumption. 

76.  Place  of  indorsement;  presumption. 

77.  Continuation  of  negotiable  character. 

78.  Striking  out  indorsement. 

79.  Transfer  without  indorsement;  effect  of. 

80.  When  prior  party  may  negotiate  instrument. 

i  6o.  What  constitutes  negotiation. — Vn  instrument  is  negotiated  when 
it  is  transferred  from  one  person  to  another  in  such  manner  as  to  constitute 
the  transferee  the  holder  thereof.  If  payable  to  bearer  it  is  negotiated  by 
delivery;  if  payable  to  order  it  is  negotiated  by  the  indorsement  of  the  holder 
completed  by  delivery. 
[See  ante,  p.  316.] 

§  6i.  Indorsement;  how  made. —  The  indorsement  must  be  written  on 
the  instrument  itself  or  upon  a  paper  attached  thereto.     The  signature  of  the 
indorser,  without  additional  words,  is  a  suflScient  indorsement. 
[See  ante,  p.  320.] 

§  6a.  Indorsement  must  be  of  entire  instrument. —  The  indorsement 
must  be  an  indorsement  of  the  entire  instrument.  An  indorsement,  which 
purports  to  transfer  to  the  indoreee  a  part  only  of  the  amount  payable,  or 
which  purports  to  transfer  the  instrument  to  two  or  more  indorsees  severally, 
does  not  operate  as  a  negotiation  of  the  instrument.  But  where  the  instru- 
ment has  been  paid  in  part,  it  may  be  indorsed  as  to  the  residue. 

[See  ante,  p.  323.] 
j^      Section  construed,  King  v.  King,  73  App.  Dlv.  548,  77  N.  Y.   Supp.  40. 
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§  63.  Kinds  of  indorsement. — An  indorsement  may  be  either  special  op 
in  blank;  and  it  may  also  be  either  restrictive  or  qualified,  or  conditional. 
[See  ante,  p.  324.] 

§  64.  Special  indorsement;  indorsement  in  blank. —  A  special  indorse- 
ment specifies  the  person  to  whom,  or  to  whose  order  the  instrument  is  to  be 
payable ;  and  the  indorsement  of  such  indorsee  is  necessary  to  the  further  nego- 
tiation of  the  instrument.  An  indorsement  in  blank  specifies  no  indorsee,  and 
an  instrument  so  indorsed  is  payable  to  bearer,  and  may  be  negotiated  by 
(delivery. 

[See  ante,   p.   326.] 

§  65.  Blank  indorsement;  how  changed  to  special  indorsement. —  Th« 

"holder  may  convert  a  blank  indorsement  into  a  special  indorsement  by  writing 
over  the  signature  of  the  indorser  in  blank  any  contract  consistent  with  the 
character  of  the  indorsement. 
[See  ante,   p.   326.] 

§  66.  When  indorsement  restrictive. —  An  indorsement  is  restrictive, 
■which  either 

1.  Prohibits  the  further  negotiation  of  the  instrument;  or 

2.  Constitutes  the  indorsee  the  agent  of  the  indorser;  or 

3.  Vests  the  title  in  the  indorsee  in  trust  for  or  to  the  use  of  some  other 
person. 

But  the  mere  absence  of  words  implying  power  to  negotiate  docs  not  make 
an  indorsement  restrictive. 
[See  ante,  p.  328.] 

§67.  Effect  of  restrictive  indorsement;  rights  of  indorsee. —  A  re- 
strictive indorsement  confers  upon  the  indorsee  the  right: 

1.  To  receive  payment  of  the  instrument; 

2.  To  bring  any  action  thereon  that  the  indorser  could  bring; 

3.  To  transfer  his  rights  as  such  indorsee,  where  the  form  of  the  indorse- 
ment authorizes  him  to  do  so. 

But  all   subsequent  indorsees  acquire  only  the  title  of  the  first  indorsee 
under  the  restrictive  indorsement. 
[See  ante,   p.  332.] 

§  68.  Qualified  indorsement. —  A  qualified  indorsement  constitutes  the 
indorser  a  mere  assignor  of  the  title  to  the  instrument.  It  may  be  made  by 
adding  to  the  indorser's  signature  the  words  "  without  recourse  "  or  any  words 
of  similar  import.  Such  an  indorsement  does  not  impair  the  negotiable  char- 
acter of  the  instrument. 
[See   ante,   p.   336.] 

§  69.  Conditional  indorsement. —  Where  an  indorsement  is  conditional,  a 
party  required  to  pay  the  instrument  may  disregard  the  condition  and  make 
payment  to  the  indorsee  or  his  transferee,  whether  the  condition  has  been  ful- 
filled or  not.    But  any  person  to  whom  an  instrument  so  indorsed  is  nego- 
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tiated  will  hold  the  same,  or  the  proceeds  thereof,  subject  to  the  rights  of  the 
person  indorsing  conditionally. 
[See  ante,  p.  337.] 

§  70.  Indorsement  of  instrument  payable  to  bearer. —  Where  an  in- 
strument, payable  to  bearer,  is   indorsed  specially,   it  may  nevertheless  be 
further  negotiated  by  delivery;  but  the  person  indorsing  specially  is  liable  as 
indorser  to  only  such  holders  as  make  title  through  his  indorsement. 
[See  ante,  p.  338.] 

§  71.  Indorsement  where  payable  to  two  or  more  persons. —  Where 
an  instrument  is  payable  to  the  order  of  two  or  more  payees  or  indorsees  who 
are  not  partners,  all  must  indorse,  unless  the  one  indorsing  has  authority  to> 
indorse  for  the  others. 
[See  ante,  p.  338.] 

§  73.  Effect  of  instrument  drawn  or  indorsed  to  a  person  as  cashier. — 

Where  an  instrument  is  drawn  or  indorsed  to  a  person  as  "  cashier  "  or  other 
fiscal  oflScer  of  a  bank  or  corporation,  it  is  deemed  prima  fade  to  be  payable 
to  the  bank  or  corporation  of  which  he  is  such  oflBcer;  and  may  be  negotiated 
by  either  the  indorsement  of  the  bank  or  corporation,  or  the  indorsement  of 
the  officer. 

[See  ante,  p.  339.] 

<§  73.  Indorsement  where  name  is  misspelled,  et  cetera. —  Where  the 
name  of  a  payee  or  indorsee  is  wrongly  designated  or  misspelled,  he  may 
indorse  the  instrument  as  therein  described,  adding,  if  he  think  fit,  his  proper 
signature. 

[See  ante,  p.  341.] 

S  74.  Indorsement  in  representative  capacity. —  Where  any  person  is 
under  obligation  to  indorse  in  a  representative  capacity,  he  may  indorse  in 
such  terms  as  to  negative  personal  liability. 
[See  ante,  p.  841.] 

§  75.  Time  of  indorsement;  presumption. —  Except  where  an  indorse- 
ment bears  date  after  the  maturity  of  the  instrument,  every  negotiation  is 
deemed  prima  facie  to  have  been  effected  before  the  instrument  was  overdue. 
[See  ante,  p.  342.] 

§  76.  Place  of  indorsement;  presumption. —  Except  where  the  contrary 
appears  every  indorsement  is  presumed  prima  fade  to  have  been  made  at  the 
place  where  the  instrument  is  dated. 
[See  ante,  p.  343.] 

§  77.  Continuation  of  negotiable  character. —  An  instrument  negotiable 
in  its  origin  continues  to  be  negotiable  until  it  has  been  restrictively  indorsed 
or  discharged  by  payment  or  otherwise. 

[See  ante,  p.  343.] 
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S  78.  Striking  out  indorsement. —  The  holder  may  at  any  time  strike 
out  any  indorsement  which  is  not  necessary  to  his  title.    The  indorser  whose 
indorsement  is  struck  out,  and  all  indorsers  subsequent  to  him,  are  thereby 
relieved  from  liability  on  the  instrument. 
[See  ante,  p.  346.] 

§79.  Transfer  without  indorsement;  effect  of.— Where  the  holder  of 
an  instrument  payable  to  his  order  transfers  it  for  value  without  indorsing  it, 
the  transfer  vests  in  the  transferee  such  title  as  the  transferrer  had  therein, 
and  the  transferee  acquires,  in  addition,  the  right  to  have  the  indorsement  of 
the  transferrer.  But  for  the  purpose  of  determining  whether  the  transferee  is 
a,  holder  in  due  course,  the  negotiation  takes  effect  as  of  the  time  when  the 
indorsement  is  actually  made. 
[See  ante,  p.  347.] 

§  80.  When  prior  party  may  negotiate  instrument. —  Where  an  in- 
strument is  negotiated  back  to  a  prior  party,  such  party  may,  subject  to  the 
provisions  of  this  act,  reissue  and  further  negotiate  the  same.  But  he  is  not 
entitled  to  enforce  payment  thereof  against  any  intervening  party  to  whom 
he  was  personally  liable. 
[See  ante,  p.  352.] 

ARTICLE  V. 

Rights  of  Holder. 

Note. —  This  article  appears  as  §§  51-59  In  the  act  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  North  Carolina,  Nortli  Dakota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3854-3362  of  R.  S.  of  Arizona; 
as  f§  1355-1363  in  the  Code  of  the  District  of  Columbia;  as  §§  70-78  ifi  the  Mary- 
land statute;  as  §§  68-76  of  chap.  73  of  the  E.  L.  of  Massachusetts;  as  ||  3172w- 
3173d  of  the  B.  S.  of  Ohio;  as  §§  59-67  in  the  Rhode  Island  act;  and  as  §§  1676-21 
to  1676-29  of  Wisconsin  statute. 

Section 90.  Right  of  holder  to  sue;  payment. 

91.  What  constitutes  a  holder  in  due  course. 

92.  When  person  not  deemed  holder  in  due  course. 

93.  Notice  before  full  amount  paid. 

94.  When  title  defective. 

95.  What  constitutes  notice  of  defect. 

96.  Rights  of  holder  in  due  course. 

97.  When  subject  to  original  defenses. 

98.  Who  deemed  holder  in  due  course. 

§  90.  Right  of  holder  to  sue;  payment.— The   holder   of    a    negotiable 
instrument  may  sue  thereon  In  his  own  name;   and  payment  to  him  in  due 
course  discharges  the  instrument. 
[See  ante,  p.  358.] 

§  91.  What  constitutes  a  holder  in  due  course. — A  holder  in  due 
course  is  a  holder  who  has  taken  the  instrument  under  the  following  con- 
ditions: 

1.  That  it  is  complete  and  regular  upon  its  face; 

2.  That  he  became  the  holder  of  it  before  it  was  overdue,  and  without  notice 
that  it  had  been  previously  dishonored,  if  such  were  the  fact; 

3.  That  he  took  it  in  good  faith  and  for  value; 
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4.  That  at  the  time  it  was  negotiated  to  him  he  had  no  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the  title  of  the  person  negotiating  it. 
[See  ante,  p.  359.] 

§  ga.  When  person  not  deemed  holder  in  due  course. —  Where  an  in- 
sti-ument  payable  on  demand  is  negotiated  an  unreasonable  length  of  time 
after  its  issue,  the  holder  is  not  deemed  a  holder  in  due  course. 
[See  ante,  p.  367.] 

5  93.  Notice  before  full  amount  paid.— Where  the  transferee  receives 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  the  same  before  he  has  paid  the  full  amount  agreed  to  be  paid 
therefor,  he  will  be  deemed  a  holder  in  due  course  only  to  the  extent  of  the 
amount  theretofore  paid  by  him. 
[See  ante,  p.  373.] 

S  94.  When  title  defective. —  The  title  of  a  person  who  negotiates  an 
instrument  is  defective  within  the  meaning  of  this  act  when  he  obtained  the 
instrument,  or  any  signature  thereto,  by  fraud,  duress,  or  force  and  fear,  or 
other  unlawful  means,  or  for  an  illegal  consideration,  or  when  he  negotiates  it 
in  breach  of  faith,  or  under  such  circumstances  as  amount  to  a  fraud. 
[See  ante,  p.  374.] 

f  95.  What  constitutes  notice  of  defect.— To  constitute  notice  of  an  in- 
firmity in  the  instrument  or  defect  in  the  title  of  the  person  negotiating  the 
same,  the  person  to  whom  it  is  negotiated  must  have  had  actual  knowledge 
of  the  infirmity  or  defect,  or  knowledge  of  such  facts  that  his  action  in  taking 
the  instrument  amounted  to  bad  faith. 
[See  ante,  p.  367.] 

§  96.  Rights  of  holder  in  due  course. —  A  holder  in  due  course  holds  the 
instrument  free  from  any  defect  of  title  of  prior  parties  and  free  from  defenses 
available  to  prior  parties  among  themselves,  and  may  enforce  payment  of  the 
Instrument  for  the  full  amount  thereof  against  all  parties  liable  thereon. 
[See  ante,  p.  381.] 

S  97.  When  subject  to  original  defenses.-  In  the  hands  of  any  holder 
other  than  a  holder  in  due  course,  a  negotiable  instrument  is  subject  to  the 
same  defenses  as  if  it  were  non-negotiable.  But  a  holder  who  derives  his  title 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to  any  fraud 
or  illegality  affecting  the  instrument,  has  all  the  rights  of  such  former  holder 
in  respect  of  all  parties  prior  to  the  latter. 

[See  ante,  p.   387.] 
Section  construed,  Andrews  v.  Bobertson,  111  Wis.  337,  87  N.  W.  190. 

S  98.  Who  deemed  holder  in  due  course. —  Every  holder  is  deemed 
prima  facie  to  be  a  holder  in  due  course;  but  when  it  is  shown  that  the  title 
of  any  person  who  has  negotiated  the  instrument  was  defective,  the  burden  is 
on  the  holder  to  prove  that  he  or  some  person  under  whom  he  claims  acquired 
the  title  as  a  holder  in  due  course.  But  the  last-mentioned  rule  does  not  apply 
in  favor  of  a  party  who  became  bound  on  the  instrument  prior  to  the  acquisi- 
tion of  such  defective  title. 
[See  ante,  p.  391.] 
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ARTICLE  VI. 

Liabilities  of  Parties. 

Note. —  This  article  appears  as  S!  60-69  In  the  act  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  PennsylTanla, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3363-3372  of  R.  S.  of  Arizona; 
as  9§  1364-1373  in  the  Code  of  the  District  of  Columbia;  as  §S  79-88  In  the  Mary- 
land statute;  as  !§  77-86  of  chap.  73  of  the  B.  L.  of  Massachusetts;  as  |§  3173e- 
3173U  of  the  B.  S.  of  Ohio;  as  SS  6&-77  in  the  Bhode  Island  act;  and  as  S§  1S77- 
1677-9  of  Wisconsin  statute. 

Section  110.  Liability  of  maimer. 

111.  Liability  of  drawer. 

112.  Liability  of  acceptor. 

113.  Wlien  person  deemed  indorser. 

114.  Liability  of  irr^;ular  indorser. 

115.  Warranty;  where  negotiation  by  delivery,  et  cetera. 

116.  Liability  of  general  indorsers. 

117.  Liability  of  indorser  where  paper  negotiable  by  delivery. 

118.  Order  in  which  indorsers  are  liable. 

119.  liability  of  agent  or  broker, 

I  no.  Liability  of  maker. —  The  malcer  of  a  negotiable  instrument  by 
making  it  engages  that  he  will  pay  it  according  to  its  tenor;  and  admits  the 
existence  of  the  payee  and  his  then  capacity  to  indorse. 
[See  ante,'  p.  399.] 

'i  III.  Liability  of  drawer. —  The  drawer  by  drawing  the  instrument 
admits  the  existence  of  the  payee  and  his  |;hen  capacity  to  indorse;  and 
engages  that  on  due  presentment  the  instrument  will  be  accepted  and  paid, 
or  both,  according  to  its  tenor,  and  that  if  it  be  dishonored  and  the  necessary 
proceedings  on  dishonor  be  duly  taken,  he  will  pay  the  amount  thereof  to  the 
lolder,  or  to  any  subsequent  indorser  who  may  be  compelled  to  pay  it.  But 
the  drawer  may  insert  in  the  instrument  an  express  stipulation  negativing  or 
limiting  his  own  liability  to  the  holder. 
[See  ante,  p.  403.] 

5  113.  Liability  of  acceptor. —  The  acceptor  by  accepting  the  instrument 
engages  that  he  will  pay  it  according  to  the  tenor  of  his  acceptance;  and 
admits: 

1.  The  existence  of  the  drawer,  the  genuineness  of  his  signature,  and  his 
capacity  and  authority  to  draw  the  instrument;  and 

2.  The  existence  of  the  payee  and  his  then  capacity  to  indorse. 
[See  ante,  p.  406.] 

I  113.  When  person  deemed  indorser. — A  person  placing  his  signature 
upon  an  instrument  otherwise  than  as  maker,  drawer  or  acceptor  is  deemed  to 
be  an  indorser,  unless  he  clearly  indicates  by  appropriate  words  his  intention 
to  be  bound  in  some  other  capacity. 
[See  ante,  p.  412.] 
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S  114.  Liability  of  irregular  indorser. — Where  a  person,  not  otherwise  a 
party  to  an  instrument,  places  thereon  his  signature  in  blank  before  delivery, 
he  is  liable  as  indorser  in  accordance  with  the  following  rules: 

1.  If  the  instrument  is  payable  to  the  order  of  a  third  person,  he  is  liabla 
to  the  payee  and  to  all  subsequent  parties. 

2.  If  the  instrument  is  payable  to  the  order  of  the  maker  or  drawer,  or  is- 
payable  to  bearer,  he  is  liable  to  all  parties  subsequent  to  the  maker  or  drawer. 

3.  If  he  signs  for  the  accommodation  of  the  payee  he  is  liable  to  all  parties 

subsequent  to  the  payee. 

[See  ante,  p.  412.] 
Section  construed,  McMoran  v.  Lange,  25  App.  Div.  11,  48  N.  T.  Snpp.  1000; 
Subd.    1    construed,    Metropolitan   B&nk    t.   Engel,    66   App.    Div.    273,    72 
N.   Y.   Supp.   691.] 

'S  115.  Warranty  wiiere  negotiation  by  delivery,  et  cetera. —  Every 
person  negotiating  an  instrument  by  delivery  or  by  a  qualified  indorsement, 
warrants: 

1.  That  the  instrument  is  genuine  and  in  all  respects  what  it  purports  to  be;. 

2.  That  he  has  a  good  title  to  it; 

3.  That  all  prior  parties  had  capacity  to  contract; 

4.  That  he  has  no  knowledge  of  any  fact  which  would  impair  the  validity  of 
the  instrument  or  render  it  valueless. 

But  when  the  negotiation  is  by  delivery  only,  the  warranty  extends  in  favor 
of  no  holder  other  than  the  immediate  transferee.  The  provisions  of  subdi- 
vision three  of  this  section  do  not  apply  to  persons  negotiating  public  or  cor- 
porate securities,  other  than  bills  and  notes. 

[See  ante,  p.  418.] 
Section  construed,   Gabay  v.   Doane,   66  App.  Div.  512,  73  N.  Y.   Supp.  381. 
No    warranty    wliere    transfer    is   by   order  of   court;    Oldfield   v.   Vassar 
College,  68  App.  Div.  272,  73  N.   T.  Supp.  1112.] 

§  116.  Liability  of  general  indorser. —  Every  indorser  who  indorses  with- 
out qualification,  warrants  to  all  subsequent  holders  in  due  course: 

1.  The  matter  and  things  mentioned  in  subdivisions  one,  two  and  three  of 
the  next  preceding  section;  and 

2.  That  the  instrument  is  at  the  time  of  his  indorsement  valid  and  subsisting. 
And,  in  addition,  he  engages  that  on  due  presentment,  it  shall  be  accepted 

or  paid,  or  both,  as  the  case  may  be,  according  to  its  tenor,  and  that  if  it  be 
dishonored,  and  the  necessary  proceedings  on  dishonor  be  duly  taken,  he  will 
pay  the  amount  thereof  to  the  holder,  or  to  any  subsequent  indorser  who  may 
be  compelled  to  pay  it. 
[See  ante,  p.  424.] 

S  117.  Liability  of  indorser  where  paper  negotiable  by~  delivery. — 

Where  a  person  places  his  indorsement  on  an  instrument  negotiate  by  deUveit^ 
he  incurs  all  the  liabilities  of  an  indorser. 
[See  ante,  p.  429.] 

§  118.  Order  in  which  indorsers  are  liable. —  As  respects  one  another, 
indorsers  are  liable  prima  facie  in  the  order  in  which  they  indorse;  but  evi- 
dence is  admissible  to  show  that  as  between  or  among  themselves  they  have 
agreed  otherwise.  Joint  payees  or  joint  indorsees  who  indorse  are  deemed  to 
indorse  jointly  and  severally. 

[See  ante,  p.  430.] 
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§119.  Liability  of  agent  or  broker. —  Where  a  broker  or  other  agent 
negotiates  an  instrument  without  indorsement,  he  incurs  all  the  liabUities 
pi'escribed  by  section  one  hundred  and  fifteen  of  this  act,  unless  he  discloses 
the  name  of  hb  principal,  and  the  fact  that  he  is  acting  only  as  agent. 
£See  ante,  p.  432.1 

ARTICLE  VIL 

Presentment  for  Payment. 

Note. —  This  article  appears  as  §§  70-88  In  the  act  of  Colorado,  Connectlcnt, 
Ploiida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  PennsylTania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  S§  3373-3391  of  H.  S.  of  Arizona;  as 
S§  1374-1392  in  the  Code  of  the  District  of  Columbia;  as  §§  89-107  in  the  Maryland 
statute;  as  §§  87-105  of  chap.  73  of  the  R.  L.  of  Massachusetts;  as  §§  3173o-3174f 
of  R.  S.  of  Ohio;  as  §§  78-96  in  the  Rhode  Island  act;  and  as  §§  1678  to  1678-18 
of  Wisconsin  statute. 

Section  130.  Effect  of  want  of  demand  on  principal  debtor. 

131.  Presentment  where  instrument  is  not  payable  on  demand. 

132.  What  constitutes  a  sufficient  presentment. 

133.  Place  of  presentment. 

134.  Instrument  must  be  exhibited. 

135.  Presentment  where  instrument  payable  at  bank. 

136.  Presentment  where  principal  debtor  is  dead. 

137.  Presentment  to  persons  liable  as  partners. 

138.  Presentment  to  joint  debtors. 

139.  When  presentment  nijt  required  to  charge  the  drawer. 

,    140.  When  presentment  not  required  to  charge  the  indorser. 
,    141.  When  delay  in  making  presentment  is  excused. 

142.  When  presentment  may  be  dispensed  with. 

143.  When  instrument  dishonored  by  non-payment. 

144.  Liability  of  persons  secondarily  liable,  when  instrument  dishonored. 

145.  Time  of  maturity. 

146.  Time;  how  computed. 

147.  Rule  where  instrument  payable  at  bank. 

148.  What  constitutes  payment  in  due  course. 

§  130.  Effect  of  want  of  demand  on  principal  debtor. —  Presentment 
for  payment  is  not  necessary  in  order  to  charge  the  person  primarily  liable  on 
the  instrument;  but  if  the  instrument  is,  by  its  terms,  payable  at  a  special 
place,  and  he  is  able  and  willing  to  pay  it  there  at  maturity  and  has  funds 
there  available  for  that  purpose,  such  ability  and  willingness  are  equivalent 
to  a  tender  of  payment  upon  his  part.  But  except  as  herein  otherwise  pro- 
vided, presentment  for  payment  is  necessary  in  order  to  charge  the  drawer 
and  indorsers. 

[See  ante,  p.  439.] 

§  131.  Presentment  where  instrument  is  not  payable  on  demand. — 

Where  the  instrument  is  not  payable  on  demand,  presentment  must  be  made 
on  the  day  it  falls  due.  Where  it  is  payable  on  demand,  presentment  must  be 
TDade  within  a  reasonable  time  after  its  issue,  except  that  in  case  of  a  bill  of 
exchange,  presentment  for  payment  will  be  sufficient  if  made  within  a  reason- 
able time  after  the  last  negotiation  thereof. 

[See  ante,  p.  435.] 
Section    cited,'   Metropolitan   Bank    v.    Bngel,    66    App.    Div.    276,    72   N.    Y. 
Supp.  691. 
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§  132.  What  constitutes  a  sufficient  presentment. —  Presentment  for 
payment,  to  be  sufficient,  must  be  made: 

1.  By  the  holder,  or'  by  some  person  authorized  to  receive  payment  on  hia 
behalf; 

2.  At  a  reasonable  hour  on  a  business  day; 

3.  At  a  proper  place  as  herein  defined; 

4.  To  the  person  primarily  liable  on  the  instrument,  or  if  he  is  absent  or 
inaccessible,  to  any  person  found  at  the  place  where  the  presentment  is  made. 

[See  ante,  p.  448.] 

§  133.  Place  of  presentment. —  Presentment  for  payment  is  made  at  tha 
proper  place: 

1.  Where  a  place  of  payment  is  specified  in  the  instrument  and  it  is  there 
presented; 

2.  Where  no  place  of  payment  is  specified,  but  the  address  of  the  person  to 
make  payment  is  given  in  the  instrument  and  it  is  there  presented; 

3.  Where  no  place  of  payment  is  specified  and  no  address  is  given  and  the 
instrument  is  presented  at  the  usual  place  of  business  or  residence  of  the  per- 
son to  make  payment. 

4.  In  any  other  case  if  presented  to  the  person  to  make  payment  wherever 
he  can  be  found,  or  if  presented  at  his  last  known  place  of  business  or 
residence. 

[See  ante,  p.  433.] 

S  134.  Instrument  must  be  exhibited. —  The  instrument  must  be  exhib- 
ited to  the  person  from  whom  payment  is  demanded,  and  when  it  is  paid  must 
be  delivered  up  to  the  party  paying  it. 
[See  ante,  p.  457.] 

5  135.  Presentment  where  instrument  payable  at  bank. —  Where  the 
instrument  is  payable  at  a  bank,  presentment  for  payment  must  be  made  dur- 
ing banking  hours,  unless  the  person  to  make  payment  has  no  funds  there  to 
meet  it  at  any  time  during  the  day,  in  which  case  presentment  at  any  hour 
before  the  bank  is  closed  on  that  day  is  sufilcient. 

[See  ante,  p.  459.] 

Section  construed,  Metropolitan  Bank  v.  Engel,  66  App.  Dlv.  276,  72  N.  T. 
Supp.    691. 

1 136.  Presentment  where  principal  debtor  is  dead. —  Where  the  per- 
son primarily  liable  on  the  instrument  is  dead,  and  no  place  of  payment  is 
specified,  presentment  for  pasrment  must  be  made  to  his  personal  representa- 
tive, if  such  there  be,  and  if  with  the  exercise  of  reasonable  diligence,  he  can 
be  found. 

[See  ante,  p.  461.] 

§137.  Presentment  to  persons  liable  as  partners. —  Where  the  per- 
sons primarily  liable  on  the  instrument  are  liable  as  partners,  and  no  place  of 
payment  is  specified,  presentment  for  payment  may  be  made  to  any  one  of 
them,  even  though  there  has  been  a  dissolution  of  the  firm. 
[See  ante,  p.  461.] 
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§  138.  Presentment  to  joint  debtors.—  Where  there  are  several  persona 
not  partners,  primarily  liable  on  the  instrument,  and  no  place  of  payment  is 
specified,  presentment  must  be  made  to  them  all. 
[See  ante,  p.  463.] 

S  139.  When  presentment  not  required  to  cliarge  the  drawer. —  Pre- 
eentment  for  payment  is  not  required  in  order  to  charge  the  drawer  where  he 
has  no  right  to  expect  or  require  that  the  drawee  or  acceptor  will  pay  the 
instrument. 

[See  ante,  p.  464.] 

'i  140.  When  presentment  not  required  to  charge  the  indorser. —  Pre- 
sentment for  payment  is  not  required  in  order  to  charge  an  indorser  where 
the  instrument  was  made  or  accepted  for  his  accommodation,  and  he  has  no 
reason  to  expect  that  the  instrument  will  be  paid  if  presented. 
[See  ante,  p.  466.] 

§  141.  When  delay  in  making  presentment  is  excused. —  Delay  in 
making  presentment  for  payment  is  excused  when  the  delay  is  caused  by  cir- 
cumstances beyond  the  control  of  the  holder  and  not  imputable  to  his  default, 
misconduct  or  negligence.  When  the  cause  of  delay  ceases  to  operate,  pre- 
sentment must  be  made  with  reasonable  diligence. 

[See  ante,  p.  467.] 

5  143.  When  presentment  may  be  dispensed  with. —  Presentment  for 
payment  is  dispensed  with: 

1.  Where,  after  the  exercise  of  reasonable  diligence  presentment  as  required 
by  this  act  cannot  be  made; 

2.  Where  the  drawee  is  a  fictitious  person; 

3.  By  waiver  of  presentment  express  or  implied. 
[See  ante,  p.  468.], 

§  143.  When  instrument  dishonored  by  non-payment. —  The  instru- 
ment is  dishonored  by  non-payment  when : 

1.  It  is  duly  presented  for  payment  and  payment  is  refused  or  cannot  be 
obtained  or; 

2.  Presentment  is  excused  and  the  instrument  is  overdue  and  unpaid. 
[See  ante,  p.  472.] 

§  144.  Liability  of  person  secondarily  liable,  when  instrument  dis> 
honored. —  Subject  to  the  provisions  of  this  act,  when  the  instrument  is 
dishonored  by  non-payment,  an  immediate  right  of  recourse  to  all  parties  sec- 
ondarily liable  thereon,  accrues  to  the  holder. 

[See  ante,  p.  473.], 

§  145.  Time  of  maturity. — Every  negotiable  instrument  is  payable  at  the 
time  fixed  therein  without  grace.  When  the  day  of  maturity  falls  upon  Sun- 
day or  a  holiday,  the  instrument  is  payable  on  the  next  succeeding  business 
day.  Instruments  falling  due  or  becoming  payable  on  Saturday  are  to  be 
presented  for  payment  on  the  next  succeeding  business  day,  except  that  instni- 
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ments  payable  on  demand  may,  at  the  option  of  the  holder,  be  presented  for 
payment  before  twelve  o'clock  noon  on  Saturday  when  that  entire  day  is  not 
a  holiday. 

[See  ante,  p.  474.] 

§  146.  Time;  how  computed. —  Where  the  instrument  is  payable  at  a  fixed 
period  after  date,  after  sight,  or  after  the  happening  of  a  specified  event,  the 
time  of  payment  is  determined  by  excluding  the  day  from  which  the  time  is 
to  begin  to  run,  and  by  including  the  date  of  payment. 
[See  ante,  p.  479.] 

§  147.  Rule  where  instrument  payable  at  bank. —  Where  the  instru- 
ment is  made  payable  at  a  bank  it  is  equivalent  to  an  order  to  the  bank  to 
pay  the  same  for  the  account  of  the  principal  debtor  thereon. 
[See  ante,  p.  480.] 

§  148.  What  constitutes  payment  in  due  course. —  Payment  is  made  in 
due  course  when  it  is  made  at  or  after  the  maturity  of  the  instrument  to  the 
holder  thereof  in  good  faith  and  without  notice  that  his  title  is  defective. 
[See  ante,  p.  483.] 

ARTICLE  VIII. 

Notice  of  Dishonor. 

Note.— This  article  appears  as  §§  89-118  in  tlie  act  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3392-3421  of  K.  S.  of  Arizona;  as 
§§  1393-1422  in  the  Code  of  the  District  of  Columbia;  as  §§  108-137  in  the  Maryland 
statute;  as  §§  106-135  of  chap.  73  of  the  R.  L.  of  Massachusetts;  as  §§  3174g-3175i 
of  R.  S.  of  Ohio;  as  §§  97-126  in  the  Rhode  Island  act;  and  as  §§  1678-19  to  1678-48 
of  Wisconsin  statute. 

Section  160.  To  whom  notice  of  dishonor  must  be  given. 

161.  By  whom  given. 

162.  Notice  given  by  agent. 

163.  EflPect  of  notice  given  on  behalf  of  holder. 

164.  Effect  where  notice  is  given  by  party  entitled  thereto. 

165.  When  agent  may  give  notice. 

166.  When  notice  sufficient. 

167.  Form  of  notice. 

168.  To  whom  notice  may  be  given. 

169.  Notice  where  party  is  dead. 

170.  Notice  to  partners. 

171.  Notice  to  persons  jointly  liable. 

172.  Notice  to  bankrupt. 

173.  Time  within  which  notice  must  be  given. 

174.  Where  parties  reside  in  same  place. 

175.  Where  parties  reside  in  different  places. 

176.  When  sender  deemed  to  have  given  due  notice. 

177.  Deposit  in  post-office,  what  constitutes. 

178.  Notice  to  subsequent  parties,  time  of. 

179.  Where  notice  must  be  sent. 

180.  Waiver  of  notice. 

181.  Whom  affected  by  waiver. 

182.  Waiver  of  protest. 

183.  When  notice  dispensed  with. 

184.  Delay  in  giving  notice;  how  excused. 
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Section  185.  When  notice  need  not  be  given  to  drawer. 

186.  When  notice  need  not  be  given  to  indorser. 

187.  Notice  of  non-payment  where  acceptance  refused. 

188.  Effect  of  omission  to  give  notice  of  non-acceptance. 

189.  When  protest  need  not  be  made;  when  must  be  made. 

§  i6o.  To  whom  notice  of  dishonor  must  be  given. —  Except  as  herein 
otherwise  provided,  when  a  negotiable  instrument  has  been  dishonored  by 
non-acceptance  or  non-payment,  notice  of  dishonor  must  be  given  to  the 
drawer  and  to  each  indorser,  and  any  drawer  or  indorser  to  whom  such  notice 
is  not  given  is  discharged. 
[See  ante,  p.  485.] 

§  i6i.  By  whom  given. —  The  notice  may  be  given  by  or  on  behalf  of  the 
holder,  or  by  or  on  behalf  of  any  party  to  the  instrument  who  might  be  com- 
pelled to  pay  it  to  the  holder,  and  who,  upon  taking  it  up,  would  have  a  right 
to  reimbursement  from  the  party  to  whom  the  notice  is  given. 
[See  ante,  p.  493.] 

§  162.  Notice  given  by  agent. —  Notice  of  dishonor  may  be  given  by  an 
agent  either  in  his  own  name  or  in  the  name  of  any  party  entitled  to  give 
notice,  whether  that  party  be  his  principal  or  not. 
[See  ante,  p.  495.] 

'§  163.  Effect  of  notice  given  on  behalf  of  holder. —  Where  notice  is 
given  by  or  on  behalf  of  the  holder,  it  enures  for  the  benefit  of  all  subsequent 
holders  and  all  prior  parties  who  have  a  right  of  recourse  against  the  party 
to  whom  it  is  given. 
[See  ante,  p.  497.] 

§  164.  Effect  where  notice  is  given  by  party  entitled  thereto. —  Where 
notice  is  given  by  or  on  behalf  of  a  party  entitled  to  give  notice,  it  enures  for 
the  benefit  of  the  holder  and  all  parties  subsequent  to  the  party  to  whom 
notice  is  given. 

[See  ante,  p.  498.] 

§  165.  When  agent  may  give  notice. —  Where  the  instrument  has  been 
dishonored  in  the  hands  of  an  agent,  he  may  either  himself  give  notice  to  the 
parties  liable  thereon,  or  he  may  give  notice  to  his  principal.  If  he  give 
notice  to  his  principal,  he  must  do  so  within  the  same  time  as  if  he  were  the 
holder,  and  the  principal,  upon  the  receipt  of  such  notice,  has  himself  the  same 
time  for  giving  notice  as  if  the  agent  had  been  an  independent  holder. 
[See  ante,  p.  49T.] 

§  166.  When  notice  sufficient. —  A  written  notice  need  not  be  signed, 
and  an  insufficient  written  notice  may  be  supplemented  and  validated  by 
verbal  communication.  A  misdescription  of  the  instrument  does  not  vitiate 
the  notice  unless  the  party  to  whom  the  notice  is  given  is  in  fact  misled 
thereby. 

[See  ante,  p.  498.] 
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§  167.  Form  of  notice. —  The  notice  may  be  in  writing  or  merely  oral,  and 
may  be  given  in  any  terms  which  sufficiently  identify  the  instrument,  and 
indicate  that  it  has  been  dishonored  by  non-acceptance  or  non-payment.    It 
may  in  all  cases  be  given  by  delivering  it  personally  or  through  the  mails. 
[See  ante,  p.  500.] 

§  1 68.  To  whom  notice  may  be  given.— Notice  of  dishonor  may  be  given 
either  to  the  party  himself  or  to  his  agent  in  that  behalf. 
[See  ante,  p.  489.] 

§  169.  Notice  wliere  party  is  dead. —  When  any  party  is  dead,  and  his 
death  is  known  to  the  party  giving  notice,  the  notice  must  be  given  to  a 
personal  representative,  if  there  be  one,  and  if  with  reasonable  diligence  he  can 
be  found.  If  there  be  no  personal  representative,  notice  may  be  sent  to  the 
last  residence  or  last  place  of  business  of  the  deceased. 
[See  ante,  p.  490.] 

§  170.  Notice  to  partners. — Where  the  parties  to  be  notified  are  partners, 
notice  to  any  one  partner  is  notice  to  the  firm,  even  though  there  has  been  a 
dissolution. 

[Sec  ante,  p.  491.] 

§  171.  Notice  to  persons  jointly  liable. — Notice   to   joint   parties   who 
are  not  partners  must  be  given  to  each  of  them,  unless  one  of  fhem  has 
authority  to  receive  such  notice  for  the  others. 
[See  ante,  p.  492.] 

§  173.  Notice  to  banlcrupt.^ — Where  a  party  has  been  adjudged  a  bank- 
rupt or  an  insolvent,  or  has  made  an  assignment  for  the  benefit  of  creditors, 
notice  may  be  given  either  to  the  party  himself  or  to  his  trustee  or  assignee. 
[See  ante,  p.  493.] 

§  173.  Time   within   which    notice   must   be   given. —  Notice   ma-y  be 
given  as  soon  as  the  instrument  is  dishonored;   and  unless  delay  is  excused 
as  hereinafter  provided,  must  be  given  within  the  times  fixed  by  this  act. 
[See  ante,  p.  502.] 

§  174.  Where  parties  reside  in  same  place. —  Where  the  person  giving 
and  the  person  to  receive  notice  reside  in  the  same  place,  notice  must  be  given 
within  the  following  times: 

1.  If  given  at  the  place  of  business  of  the  person  to  receive  notice,  it  must 
be  given  before  the  close  of  business  hours  on  the  day  following; 

2.  If  given  at  his  residence,  it  must  be  given  before  the  usual  hours  of  rest 
on  the  day  following; 

3.  If  sent  by  mail,  it  must  be  deposited  in  the  post-oflfice  in  time  to  reach 

him  in  usual  course  on  the  day  following. 

[See  ante,  p.  505.] 
See  Kelly  v.  Theiss,  65  App.  Dlv.  146,  72  N.  Y.  Supp.  467. 
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§175.  Where  parties  reside  in  different  places. —  Where  the  person 
giving  and  the  person  to  receive  notice  reside  in  different  places,  the  notice 
must  be  given  within  the  following  times: 

1.  If  sent  by  mail,  it  must  be  deposited  in  the  post-office  in  time  to  go  by 
mail  the  day  following  the  day  of  dishonor,  or  if  there  be  no  mail  at  a  con- 
venient hour  on  that  day,  by  the  next  mail  thereafter. 

2.  If  given  otherwise  than  through  the  post-office,  then  within  the  time  that 
notice  would  have  been  received  in  due  course  of  mail,  if  it  had  been  deposited 
in  the  post-office  within  the  time  specified  in  the  last  subdivision. 

[See  ante,  p.  506.] 

§  176.  When  sender  deemed  to  have  given  due  notice. —  Where  notice 
of  dishonor  is  duly  addressed  and  deposited  in  the  post-office,  the  sender  is 
deemed  to  have  given  due  notice,  notwithstanding  any  miscarriage  in  the 
mails. 

[See  ante,  p.  515.] 

§  177.  Deposit  in  post=office;  what  constitutes. —  Notice  is  deemed  to 
have  been   deposited  in  the  post-office  when  deposited  in   any  branch  post- 
office  or  in  any  letter-box  under  the  control  of  the  Post-Office  Department. 
[See  ante,  p.  516.] 

§  178.  Notice  to  subsequent  party;  time  of. —  Where  a  party  receives 
notice  of  dishonor,  he  has,  after  the  receipt  of  such  notice,  the  same  time  for 
giving  notice  to  antecedent  parties  that  the  holder  has  after  the  dishonor. 
[See  ante,  p.  511.] 

§  179.  Where  notice  must  be  sent. —  Where  a  party  has  added  an  ad- 
dress to  his  signature,  notice  of  dishonor  must  be  sent  to  that  address;  but  if 
he  has  not  given  such  address,  then  the  notice  must  be  sent  as  follows: 

1.  Either  to  the  post-office  nearest  to  his  place  of  residence,  or  to  the  post- 
office  where  he  is  accustomed  to  receive  his  letters;  or 

2.  If  he  live  in  one  place,  and  have  his  place  of  business  in  another,  notice 
may  be  sent  to  either  place;  or 

3.  If  he  is  sojourning  in  another  place,  notice  may  be  sent  to  the  place 
where  he  is  so  sojourning. 

But  where  the  notice  is  actually  received  by  the  party  within  the  time 
specified  in  this  act,  it  will  be  sufficient,  though  not  sent  in  accordance  with 
the  requirements  of  this  section. 
[See  ante,  p.  517.] 

§  180.   Waiver  of  notice. —  Notice  of  dishonor  may  be  waived,  either  before 
the  time  of  giving  notice  has  arrived  or  after  the  omission  to  give  due  notice, 
and  the  waiver  may  be  express  or  implied. 
[See  ante,  p.  518.] 

S  181.  Whom  affected  by  waiver. —  Where   the  waiver   is  embodied   in 
the  instrument  itself,  it  is  binding  upon  all  parties;  but  where  it  is  written 
above  the  signature  of  an  indorser,  it  binds  him  only. 
[See  ante,  p.  524.] 
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§  182.  Waiver  of  protest.— A  waiver  of  protest,  whether  in  the  ease  of 
a  foreign  bill  of  exchange  or  other  negotiable  instrument,  is  deemed  to  be  a 
waiver  not  only  of  a  formal  protest,  but  also  of  presentment  and  notice  of 
dishonor. 

[See  ante,  p.  525.] 

§  183.  When  notice  is  dispensed  with.— Notice  of  dishonor  is  dispensed 
with  when,  after  the  exercise  of  reasonable  diligence,  it  cannot  be  given  to  or 
does  not  reach  the  parties  sought  to  be  charged. 
[See  ante,  p.  526.] 

§  184.  Delay  in  giving  notice;  Iiow  excused. —  Delay  in  giving  notice  of 
dishonor  is  excused  when  the  delay  is  caused  by  circumstances  beyond  the 
control  of  the  holder  and  not  imputable  to  his  default,  misconduct  or  negli- 
gence. When  the  cause  of  delay  ceases  to  operate,  notice  must  be  given  with 
reasonable  diligence. 
[See  ante,  p.  504.] 

§  185.  When  notice  need  not  be  given  to  drawer. —  Notice  of  dis- 
honor is  not  required  to  be  given  to  the  drawer  in  either  of  the  following 
cases : 

1.  Where  the  drawer  and  drawee  are  the  same  person; 

2.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  having  capacity 
to  contract; 

3.  Where  the  drawer  is  the  person  to  whom  the  instrument  is  presented  for 
payment; 

4.  Where  the  drawer  has  no  right  to  expect  or  require  that  the  drawee  or 
acceptor  will  honor  the  instrument; 

5.  Where  the  drawer  has  countermanded  payment. 
[See  ante,  p.  528.] 

§  186.  When  notice  need  not  be  given  to  indorser. —  Notice  of  dis- 
honor is  not  required  to  be  given  to  an  indorser  in  either  of  the  following 
cases: 

1.  Where  the  drawee  is  a  fictitious  person  or  a  person  not  having  capacity 
to  contract,  and  the  indorser  was  aware  of  the  fact  at  the  time  he  indorsed 
the  instrument; 

2.  Where  the  indorser  is  the  person  to  whom  the  instrument  is  presented  for 
payment ; 

3.  Where  the  instrument  was  made  or  accepted  for  his  accommodation. 
[See  ante,  p.  529.] 

§  187.  Notice  of  non-payment  where  acceptance  refused. —  Where  due 
notice  of  dishonor  by  non-acceptance  has  been  given,  notice  of  a  subsequent 
dishonor  by  non-payment  is  not  necessary,  unless  in  the  meantime  the  instru- 
ment has  been  accepted. 
[See  ante,  p.  530.] 
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§  l88.  Effect  of  omission  to  give  notice  of  non-acceptance. —  An  omis- 
sion to  give  notice  of  dishonor  by  non-acceptance  does  not  prejudice  the  rights 
of  a  holder  in  due  course  subsequent  to  the  omission. 
[See  ante,  p.  530.] 

§  189.  Wlien  protest  need  not  be  made;  when  must  be  made. —  Where 
any  negotiable  instrument  has  been  dishonored  it  may  be  protested  for  non- 
aeeeptance  or  non-payment,  as  the  case  may  be;  but  protest  is  not  required, 
except  in  the  case  of  foreign  bills  of  exchange. 
[See  ante,  p.  530.] 

ARTICLE  IX. 

Discharge  of  Negotiable  Instruments. 

Note. —  This  article  appears  as  §§  119-125  in  tlie  act  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3422-3428  of  R.  S.  of  Arizona; 
»s  §§  1423-1429  in  the  Code  of  District  of  Columbia;  as  §§  188-144  in  the  Maryland 
statute;  as  §|  136-142  of  chap.  73  of  the  B.  L.  of  Massachusetts;  as  §§  3175]-3175p 
of  E.  S.  of  Ohio;  as  §§  127-133  in  the  Rhode  Island  act;  and  as  §§  1679-1679-6  of 
Wisconsin  statute. 

Section  200.  Instrument;  how  discharged. 

201.  When  person  secondarily  liable  on,  discharged. 

202.  Eight  of  party  who  discharges  instrument. 

203.  Renunciation  by  holder. 

204.  Cancellation;  unintentional;  burden  of  proof. 

205.  Alteration  of  instrument;  effect  of. 

206.  What  constitutes  a  material  alteration. 

§  200.  Instrument;  how  discharged. — A   negotiable   instrument  is   dis- 
charged: 

1.  By  payment  in  due  course  by  or  on  behalf  of  the  principal  debtor; 

2.  By  payment  in  due  course  by  the  party  accommodated,  where  the  instru- 
ment is  made  or  accepted  for  accommodation; 

3.  By  the  intentional  cancellation  thereof  by  the  holder; 

4.  By  any  other  act  which  will  discharge  a  simple  contract  for  the  payment 
of  money; 

5.  When  the  principal  debtor  becomes  the  holder  of  the  instrument  at  or 
after  maturity  in  his  own  right. 

[See  ante,  p.  532.] 

§  201.  When  persons  secondarily  liable  on,  discharged. —  A  person 
secondarily  liable  on  the  instrument  is  discharged: 

1.  By  any  act  which  discharges  the  instrument; 

2.  By  the  intentional  cancellation  of  his  signature  by  the  holder; 

3.  By  the  discharge  of  a  prior  party; 

4.  By  a  valid  tender  of  payment  made  by  a  prior  party; 

5.  By  a  release  of  the  principal  debtor,  unless  the  holder's  right  of  recourse 
against  the  party  secondarily  liable  is  expressly  reserved; 

6.  By  any  agreement  binding  upon  the  holder  to  extend*  the  time  of  pay- 
ment or  to  postpone  the  holder's  right  to  enforce  the  instrument,  unless  the 
right  of  recourse  against  such  party  is  expressly  reserved. 

[See  ante,  p.  544.] 
See  Schwartz  v.  Wilmer,  90  Md.  141,  44  Atl.  1059. 
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§  202.  Right  of  party  who  discharges  instrument.—  Where  the  instru- 
ment is  paid  by  a  party  secondarily  liable  thereon,  it  is  not  discharged;  but 
the  party  so  paying  it  is  remitted  to  his  former  rights  as  regards  all  prior 
parties,  and  he  may  strike  out  his  own  and  all  subsequent  indorsements,  and 
again  negotiate  the  instrument,  except: 

1.  Where  it  is  payable  to  the  order  of  a  third  person,  and  has  been  paid  by 
the  drawer;  and 

2.  Where  it  was  made  or  accepted  for  accommodation,  and  has  been  paid 

by  the  party  accommodated. 

[See  ante,  p.  552.] 
Section  construed,  Twelfth  Ward  Bank  v.  Brooks,  63  App.  Div.  220,  71  N.  Y. 
Supp.  388. 

S  303.  Renunciation  by  holder. —  The  holder,  may  expressly  renounce  his 
rights  against  any  party  to  the  instrument,  before,  at  or  after  its  maturity. 
An  absolute  and  unconditional  renunciation  of  his  rights  against  the  principal 
debtor  made  at  or  after  the  maturity  of  the  instrument,  discharges  the  instru- 
ment. But  a,  renunciation  does  not  affect  the  rights  of  a  holder  in  due  course 
"Without  notice.  A  renunciation  must  be  in  writing,  unless  the  instrument  is 
delivered  up  to  the  person  primarily  liable  thereon. 
[See  ante,  p.  542.] 

§204.  Cancellation;  unintentional;  burden  of  proof. —  A  cancellation 
made  unintentionally,  or  under  a  mistake,  or  without  the  authority  of  the 
holder,  is  inoperative;  but  where  an  instrument  or  any  signature  thereon 
appears  to  have  been  canceled  the  burden  of  proof  lies  on  the  party  who 
alleges  that  the  cancellation  was  made  unintentionally,  or  under  a  mistake  or 
without  authority. 
[See  ante,  p.  541.] 

§205.  Alteration  of  instrument;  effect  of. —  Where  a  negotiable  instru- 
ment is  materially  altered  without  the  assent  of  all  parties  liable  thereon,  it 
is  avoided,  except  as  against  a  party  who  has  himself  made,  authorized  or 
assented  to  the  alteration  and  subsequent  indorsers.  But  when  an  instrument 
has  been  materially  altered  and  is  in  the  hands  of  a  holder  in  due  course,  not 
a  party  to  the  alteration,  he  may  enforce  payment  thereof  according  to  its 
original  tenor. 

[See  ante,  p.  556.] 
Section  construed  and  applied,  Schwartz  t.  Wilmer,  90  Md.  141,  44  Atl.  1059; 
Hoffman  v.  Planters'  Nat.  Bank,  99  Va.  480,  39  S.  E.  134:  Jeffrey  v.  Rosen- 
feld,  179  Mass.  508,  61  N.   E.  49. 

§  206.  What  constitutes  a  material  alteration. —  Any  alteration  which 
«hanges: 

1.  The  date; 

2.  The  sum  payable,  either  for  principal  or  interest; 
.3.  The  time  or  place  of  payment; 

4.  The  number  or  the  relations  of  the  parties; 

5.  The  medium  or  currency  in  which  payment  is  to  be  made; 

Or  which  adds  a  place  of  payment  where  no  place  of  payment  is  specified,  or 

any  other  change  or  addition  which  alters  the  effect  of  the  instrument  in  any 

respect,  is  a  material  alteration. 

[See  ante,  p.  561.] 

Seotlfn  constmed  and  applied,  Jeffry  v.  Rosenfeld,  179  Mass.  508,  61  N.  E.  49;  HofCman 
V.  Planters'  Nat.  Bank,  99  Va.  480, 39  S.  E.  134. 
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ARTICLE  X. 
Bills  of  Exchange;  Form  and  Interpretation. 

Note. —  This  article  appears  as  §§  126-131  In  the  act  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Daljota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3429-3434  of  E.  S.  of  Arizona;  as 
§§  1430-1435  in  the  Code  of  the  District  of  Columbia;  as  §§  145-150  in  the  Mary- 
land statute;  as  §§  143-148  of  chap.  73  of  the  R.  L.  of  Massachusetts;  as  §§  3175q- 
3175V  of  R.  S.  of  Ohio;  as  §§  134-139  in  the  Ehode  Island  act;  and  as  §§  1680-1680e 
of  Wisconsin  statute. 

Section  210.  Bill  of  exchange  defined. 

211.  Bill  not  an  assignment  of  funds  in  hands  of  drawee. 

212.  Bill  addressed  to  more  than  one  drawee. 

213.  Inland  and  foreign  bills  of  exchange. 

214.  When  bill  may  be  treated  as  promissory  note. 

215.  Referee  in  case  of  need. 

§  210.  Bill  of  exchange  defined. —  A  bill  of  exchange  is  an  unconditional 
order  in  writing  addressed  by  one  person  to  another,  signed  by  the  person 
giving  it,  requiring  the  person  to  whom  it  is  addressed  to  pay  on  demand  or 
at  a  fixed  or  determinable  future  time  a  sum  certain  in  money  to  order  or  to 
bearer. 

[See  ante,  p.  577.] 

§211.  Bill  not  an  assignment  of  funds  in  hands  of  drawee. —  A  bill 
of  itself  does  not  operate  as  an  assignment  of  the  funds  in  the  hands  of  the 
drawee  available  for  the  payment  thereof,  and  the  drawee  is  not  liable  on  the 
bill  unless  and  until  he  accepts  the  same. 
[See  ante,  p.  578.] 

§  212.   Bill  addressed  to  more  than  one  drawee. — A   bill   may   be   ad- 
dressed to  two  or  more  drawees  jointly,  whether  they  are  partners  or  not;  but 
not  to  two  or  more  drawees  in  the  alternative  or  in  succession. 
[See  ante,  p.  580.] 

§213.   Inland  and  foreign  bills   of  exchange. —  An   inland   bill    of   ex- 
change is  a  bill  which  is,  or  on  its  face  purports  to  be,  both  drawn  and  payable 
within  the  State.    Any  other  bill  is  a  foreign  bill.     Unless  the  contrary  ap- 
pears on  the  face  of  the  bill,  the  holder  may  treat  it  as  an  inland  bill. 
[See  ante,  p.  581.] 

§214.  When  bill  may  be  treated  as  promissory  note. —  Where  in  a 
hill  the  drawer  and  drawee  are  the  same  person,  or  where  the  drawee  is  a, 
fictitious  person,  or  a  person  not  having  capacity  to  contract,  the  holder  may 
treat  the  instrument,  at  his  option,  either  as  a  bill  of  exchange  or  a  promis- 
sory note. 

[See  ante,  p.  581.] 

§  215.  Referee  in  case  of  need. —  The  drawer  of  a  bill  and  any  indorser 
may  insert  thereon  the  name  of  a  person  to  whom  the  holder  may  resort  in 
case  of  need,  that  is  to  say,  in  ease  the  bill  is  dishonored  by  non-acceptance  or 
non-payment.  Such  person  is  called  the  referee  in  case  of  need.  It  is  in  the 
option  of  the  holder  to  resort  to  the  referee  in  case  of  need  or  not,  as  he  may 
see  fit. 

[See  ante,  p.  581.] 
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ARTICLE  XI, 

Acceptance  of  Bills  of  Exchange. 

Note. —  This  article  appears  as  §§  132-142  in  the  act  of  Colorado,  Connecticut,. 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3435-3445  of  E.  S.  of  Arizona; 
as  §§  1436-1446  in  the  Code  of  the  District  of  Columbia;  as  §§  151-161  in  the  Mary- 
laud  statute;  as  §§  149-159  of  chap.  73  of  the  E.  L.  of  Massachusetts;  as  §|  3175w- 
3176f  of  E.  S.  of  Ohio;  as  §§  140-150  in  the  Ehode  Island  act;  and  as  §§  1680f- 
1680p  of  Wisconsin  statute. 

Section  220.  Acceptance,  how  made,  et  cetera. 

221.  Holder  entitled  to  acceptance  on  face  of  bill. 

222.  Acceptance  by  separate  instrument. 

223.  Promise  to  accept;  when  equivalent  to  acceptance. 

224.  Time  allowed  drawee  to  accept. 

225.  Liability  of  drawee  retaining  or  destroying  bill. 

226.  Acceptance  of  incomplete  bill. 

227.  Kinds  of  acceptances. 

228.  What  constitutes  a  general  acceptance. 

229.  Qualified  acceptance. 

230.  Rights  of  parties  as  to  qualified  acceptance. 

§  220.  Acceptance;  how  made,  et  cetera. — The  acceptance  of  a  bill  is. 
the  signification  by  the  drawee  of  his  assent  to  the  order  of  the  drawer.  The 
acceptance  must  be  in  writing  and  signed  by  the  drawee.  It  must  not  express 
that  the  drawee  will  perform  his  promise  by  any  other  means  than  the  pay- 
ment of  money. 

[See  ante,  p.  593.] 

§  221.  Holder  entitled  to  acceptance  on  face  of  bill. —  The  holder  of  a 
bill  presenting  the  same  for  acceptance  may  require  that  the  acceptance  be 
written  on  the  bill,  and  if  such  request  is  refused,  may  treat  the  bill  as 
dishonored. 

[See  ante,  p.  596.] 

§  222.  Acceptance  by  separate  instrument. —  Where  an  acceptance  is 
written  on  a  paper  other  than  the  bill  itself,  it  does  not  bind  the  acceptor, 
except  in  favor  of  a  person  to  whom  it  was  shown  and  who,   on  the  faith 
thereof,  receives  the  bill  for  value. 
[See  ante,  p.  596.] 

§  223.  Promise  to  accept;  when  equivalent  to  acceptance. —  An  uncon- 
ditional promise  in  writing  to  accept  a  bill  befors  it  is  drawn  is  deemed  an 
actual   acceptance   in   favor   of  every  person   who,   upon   the   faith   thereof, 
receives  the  bill  for  value. 
[See  ante,  p.  597.] 

§  224.  Time  allowed  drawee  to  accept. —  The  drawee  is  allowed  twenty- 
four  hours  after  presentment  in  which  to  decide  whether  or  not  he  will  accept 
the  bill;  but  the  acceptance  if  given  dates  as  of  the  day  of  presentation. 
[See  ante,  p.  601.] 
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§225.  Liability  of  drawee  retaining  or  destroying  bill. —  Where  a, 
drawee  to  whom  a  bill  is  delivered  for  acceptance  destroys  the  same,  or 
refuses  within  twenty-four  hours  after  such  delivery,  or  within  sucli  other 
period  as  the  holder  may  allow,  to  return  the  bill  accepted  or  non-accepted  to 
the  holder,  he  will  be  deemed  to  have  accepted  the  same. 
[See  ante,  p.  602.] 

§  226.  Acceptance  of  incomplete  bill. —  A  bill  may  be  accepted  before 
it  has  been  signed  by  the  drawer,  or  while  otherwise  incomplete,  or  when  it 
is  overdue,  or  after  it  has  been  dishonored  by  a  previous  refusal  to  accept,  or 
by  non-payment.  But  when  a  bill  payable  after  sight  is  dishonored  by  non- 
acceptance  and  the  drawee  subsequently  accepts  it,  the  holder,  in  the  absence 
of  any  different  agreement,  is  entitled  to  have  the  bill  accepted  as  of  the  date 
of  the  first  presentment. 
[See  ante,  p.  603.] 

§227.  Kinds  of  acceptances. —  An  acceptance  is  either  general  or  quali- 
fied. A  general  acceptance  assents  without  qualification  to  the  order  of  the 
drawer.  A  qualified  acceptance  in  express  terms  varies  the  effect  of  the  bill 
as  drawn. 

[See  ante,  p.  605.] 

§  228.  What  constitutes  a  general  acceptancy.* — An  acceptance  to  pay 
at  a  particular  place  is  a  general  acceptance  unless  it  expressly  states  that  the 
bill  is  to  be  paid  there  only  and  not  elsewhere. 
[See  ante,  p.  605.] 

§  229.   Qualified  acceptance. — An  acceptance  is  qualified  which  is: 

1.  Conditional,  that  is  to  say,  which  makes  payment  by  the  acceptor  de- 
pendent on  the  fulfillment  of  a  condition  therein  stated; 

2.  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of  the  amount  for 
which  the  bill  is  drawn; 

3.  Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particular  place; 

4.  Qualified  as  to  time; 

5.  The  acceptance  of  some  one  or  more  of  the  drawees,  but  not  of  all. 
[See  ante,  p.  605.] 

§  230.  Rights  of  parties  as  to  qualified  acceptance. —  The  holder  may 
refuse  to  take  a  qualified  acceptance,  and  if  he  does  not  obtain  an  unqualified 
acceptance,  he  may  treat  the  bill  as  dishonored  by  non-acceptance.  Where  a, 
qualified  acceptance  is  taken,  the  drawer  and  indorsers  are  discharged  from 
liability  on  the  bill,  unless  they  have  expressly  or  impliedly  authorized  the 
holder  to  take  a  qualified  acceptance,  or  subsequently  assent  thereto.  When 
the  drawer  or  an  indorser  receives  notice  of  a  qualified  acceptance,  he  must 
within  a  reasonable  time  express  his  dissent  to  the  holder,  or  he  will  be 
deemed  to  have  assented  thereto. 
[See  ante,  p.  608.] 

*So   in   original. 
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ARTICLE  XII. 

Presentment  of  Bills  of  Exchange  for  Acceptance. 

Note. —  This  article  appears  as  §§  143-131  In  the  act  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3446-3454  of  K.  S.  of  Arizona; 
as  §§  144T-1455  in  the  Code  of  District  of  Columbia;  as  §§  162-170  in  the  Maryland 
statute;  as  §§  150-158  of  chap.  73  of  the  E.  L.  of  Massachusetts;  as  §§  3176g-3176o 
of  R.  S.  of  Ohio;  as  §§  151-159  in  the  Rhode  Island  act;  and  as  §§  1681-1681-8  of 
Wisconsin  statute. 

Section  240.  When  presentment  for  acceptance  must  be  made. 

241.  When  failure  to  present  releases  drawer  and  indorser. 

242.  Presentment;  how  made. 

243.  On  what  days  presentment  may  be  made. 

244.  Presentment;  where  time  is  insufficient. 

245.  When  presentment  is  excused. 

246.  When  dishonored  by  non-acceptance. 

247.  Duty  of  holder  where  bill  not  accepted. 

248.  Rights  of  holder  where  bill  not  accepted. 

§  240.  When  presentment  for  acceptance  must  be  made. —  Present- 
ment for  acceptance  must  be  made: 

1.  Where  the  bill  is  payable  after  sight  or  in  any  other  case  where  present- 
ment for  acceptance  is  necessary  in  order  to  fix  the  maturity  of  the  instru- 
ment; or 

2.  Where  the  bill  expressly  stipulates  that  it  shall  be  presented  for  accept- 
ance; or 

3.  Where  the  bill  is  drawn  payable  elsewhere  than  at  the  residence  or  place 
of  business  of  the  drawee. 

In  no  other  case  is  presentment  for  acceptance  necessary  in  order  to  render 
any  party  to  the  bill  liable. 
[See  ante,  p.  585.] 

§241.  When    failure   to    present   releases    drawer   and    indorser. — 

Except  as  herein  otherwise  provided,  the  holder  of  a  bill  which  is  required 
by  the  next  preceding  section  to  be  presented  for  acceptance  must  either  pre- 
sent it  for  acceptance  or  negotiate  it  within  a  reasonable  time.     If  he  fails  to 
do  so,  the  drawer  and  all  indorsers  are  discharged. 
[See  ante,  p.  587.] 

§342.  Presentment;  how  made. —  Presentment  for  acceptance  must  be 
made  by  or  on  behalf  of  the  holder  at  a  reasonable  hour,  on  a  business  day, 
and  before  the  bill  is  overdue,  to  the  drawee  or  some  person  authorized  to 
accept  or  refuse  acceptance  on  his  behalf;  and 

1.  Where  a  bill  is  addressed  to  two  or  more  drawees  who  are  not  partners, 
presentment  must  be  made  to  them  all,  unless  one  has  authority  to  accept  or 
refuse  acceptance  for  all,  in  which  case  presentment  may  be  made  to  him 
only; 

2.  Wliere  the  drawee  is  dead,  presentment  may  be  made  to  his  personal 
representative; 

3.  Where  the  drawee  has  been  adjudged  a,  bankrupt  or  an  insolvent,  or  has 
made  an  assignment  for  the  benefit  of  creditors,  presentment  may  be  made  to 
lim  or  to  his  trustee  or  assignee. 

[See  ante,  p.  588.] 
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§  243.  On  what  days  presentment  may  be  made.—  A  bill  may  be  pre- 
sented for  acceptance  on  any  day  on  which  negotiable  instruments  may  be 
presented  for  payment  under  the  provisions  of  sections  one  hundred  and  thirty- 
two  and  one  hundred  and  forty-five  of  this  act.  When  Saturday  is  not  other- 
wise a  holdiday,  presentment  for  acceptance  may  be  made  before  twelve  o'clock 
noon  on  that  day. 
[See  ante,  p.  590.] 

§  244.  Presentment  when  time  is  insufficient. —  Where  the  holder  of  a 
bill  drawn  payable  elsewhere  than  at  the  place  of  business  or  the  residence  of 
the  drawee  has  not  time  with  the  exercise  of  reasonable  diligence  to  present 
the  bill  for  acceptance  before  presenting  it  for  payment  on  the  day  that  it 
falls  due,  the  delay  caused  by  presenting  the  bill  for  acceptance  before  pre- 
senting it  for  payment  is  excused  and  does  not  discharge  the  drawers  and 
indorsers. 

[See  ante,  p.  590.] 

§  245.  Where  presentment  is  excused. —  Presentment  for  acceptance  is 
excused  and  a  bill  may  be  treated  as  dishonored  by  non-acceptance  in  either 
of  the  following  cases: 

1.  Where  the  drawee  is  dead  or  has  absconded,  or  is  a  fictitious  person  or  a 
person  not  having  capacity  to  contract  by  bill; 

2.  Where,  after  the  exercise  of  reasonable  diligence,  presentment  cannot  be 
made; 

3.  Where,  although  presentment  has  been  irregular,  acceptance  has  been 
refused  on  some  other  ground. 

[See  ante,  p.  591.] 

§  246.  When  discharged  by  non=acceptance. —  A  bill  is  dishonored  by 
non-acceptance : 

1.  When  it  is  duly  presented  for  acceptance,  and  such  an  acceptance  as  is 
prescribed  by  this  act  is  refused  or  cannot  be  obtained;  or 

2.  When  presentment  for  acceptance  is  excused  and  the  bill  is  not  accepted. 
[See  ante,  p.  591.] 

§  247.  Duty  of  holder  where  bill  not  accepted. —  Where  a  bill  is  duly 
presented  for  acceptance  and  is  not  accepted  within  the  prescribed  time,  the 
person  presenting  it  must  treat  the  bill  as  dishonored  by  non-acceptance  or 
he  loses  the  right  of  recourse  against  the  drawer  and  indorsers. 
[See  ante,  p.  592.] 

§  248.  Rights  of  holder  where  bill  not  accepted. —  When  a  bill  is  dis- 
honored by  non-acceptance,  an  immediate  right  of  recourse  against  the  draw- 
ers and  indorsers  accrues  to  the  holder,  and  no  presentment  for  payment  is 
necessary. 

[See  ante,  p.  592.] 
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ARTICLE  XIII. 

Protest  of  Bills  of  Exchange. 

Note. —  This  article  appears  in  §§  152-160  in  the  act  of  Colorado,  Connecticut,. 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3455-3463  of  R.  S.  of  Arizona;  as 
§§  1456-1464  in  the  Code  of  District  of  Columbia;  as  §§  171-179  in  the  Maryland 
statute;  as  §§  169-177  of  chap.  73  of  the  E.  L.  of  Massachusetts;  as  §§  3176p-3176x 
of  E.  S.  of  Ohio;  as  §§  160-168  in  the  Ehode  Island  act;  and  as  §§  1681-9  to  1681-lT 
of  Wisconsin  statute. 

Section  260.  In  what  cases  protest  necessary. 

261.  Protest;  how  made. 

262.  Protest;  by  whom  made. 

263.  Protest;  when  to  be  made. 

264.  Protest;  where  made. 

265.  Protest  both  for  non-acceptance  and  non-payment.^ 

266.  Protest. before  maturity  where  acceptor  insolvent. 

267.  When  protest  dispensed  with. 

268.  Protest;  where  bill  is  lost,  et  cetera. 

§  260.  In  what  cases  protest  necessary. —  Where  a  foreign  bill  appear- 
ing on  its  face  to  be  such  is  dishonored  by  non-acceptance,  it  must  be  duly 
protested  for  non-acceptance,  and  where  such  a  bill  which  has  not  previously 
been  dishonored  by  non-acceptance  is  dishonored  by  non-payment,  it  must 
be  duly  protested  for  non-payment.  If  it  is  not  so  protested,  the  drawer  and 
indorsers  are  discharged.  Where  a  bill  does  not  appear  on  its  face  to  be  a 
foreign  bill,  protest  thereof  in  case  of  dishonor  is  unnecessary. 
[See  ante,  p.  609.] 

§261.  Protest;  how  made. —  The  protest  must  be' annexed  to  the  bill, 
or  must  contain  a  copy  thereof,  and  must  be  under  the  hand  and  seal  of  the 
notary  making  it,  and  must  specify: 

1.  The  time  and  place  of  presentment;  ' 

2.  The  fact  that  presentment  was  made  and  the  manner  thereof; 

3.  The  cause  or  reason  for  protesting  the  bill; 

4.  The  demand  made  and  the  answer  given,  if  any,  or  the  fact  that  the 
drawee  or  acceptor  could  not  be  found. 

[See  ante,  p.  611.] 

§  362.  Protest;  by  whom  made. — Protest  may  be  made  by: 

1.  A  notary  public;  or 

2.  By  any  respectable  resident  of  the  place  where  the  bill  is  dishonored,  in 
the  presence  of  two  or  more  credible  witnesses. 

[See  ante,  p.  615.] 

§  263.  Protest;  when  to  be  made. — When    a   bill   is    protested,    such 
protest  must  be  made  on  the  day  of  its  dishonor,  unless  delay  is  excused  as 
herein  provided.     When  a  bill  has  been  duly  noted,  the  protest  may  be  subse- 
quently extended  as  of  the  date  of  the  noting. 
[See  ante,  p.  616.] 

§264.  Protest;  where  made. —  A  bill  must  be  protested  at  the  plax;e- 
where  it  is  dishonored,  except  that  when  a  bill,  drawn  payable  at  the  place 


§§  265-268,  280.    Negotiable  Insteumbnts  Law.  685 

of  business  or  residence  of  some  person  other  than  the  drawee,  has  been  dis- 
honored by  non-acceptance,  it  must  be  protested  for  non-payment  at  the  place 
where  it  is  expressed  to  be  payable,  and  no  further  presentment  for  payment 
"to,  or  demand  on,  the  drawee  is  necessary. 
[See  ante,  p.  617.] 

§  265.  Protest   both   for  non-acceptance   and  non-payment. —  A  bill 
■which  has  been  protested  for  nou-aeceptance  may  be  subsequently  protested 
ior  non-payment. 
[See  ante,  p.  618.] 

§  366.  Protest  before  maturity  where  acceptor  insolvent. —  Whjre  the 
acceptor  has  been  adjudged  a  bankrupt  or  an  insolvent,  or  has  made  an 
assignment  for  the  benefit  of  creditors,  before  the  bill  matures,  the  holder 
may,  cause  the  bill  to  be  protested  for  better  security  against  the  drawer  and 
Indorsers. 

[See  ante,  p.  618.] 

§  267.  When  protest  dispensed  with. —  Protest  is  dispensed  with  by  any 
circumstances  which  would  dispense  with  notice  of  dishonor.  Delay  in  noting 
or  protesting  is  excused  when  delay  is  caused  by  circumstances  beyond  the 
control  of  the  holder  and  not  imputable  to  his  default,  misconduct,  or  negli- 
gence. When  the  pause  of  delay  ceases  to  operate,  the  bill  must  be  noted  or 
protested  with  reasonable  diligence. 
[See  ante,  p.  619.] 

§268.  Protest  where  bill  is  lost,  et  cetera. —  Where  a  bill  is  lost  or 
destroyed,  or  is  wrongly  detained  from  the  person  entitled  to  hold  it,  protest 
may  be  made  on  a  copy  or  written  particulars  thereof. 
[See  ante,  p.  619.] 

ARTICLE  XIV. 

Acceptance  of  Bills  of  Exchange  for  Honor. 

Note. —  This  article  appears  as  |§  161-170  in  the  act  of  Colorado,  Connecticut; 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3464-3473  of  R.  S.  of  Arizona; 
as  §§  1465-1474  in  the  Code  of  District  of  Columbia;  as  §§  180-189  in  the  Maryland 
statute;  as  §§  178-187  of  chap.  73  of  the  K.  L.  of  Massachusetts;  as  §§  3176y-3177g 
of  K.  S.  of  Ohio;  as  §§  169-178  in  the  Ehode  Island  act;  and  as  §§  1681-18  to  1681-2T 
of  Wisconsin  statute. 

Section  280.  When  bill  may  be  accepted  for  honor. 

281.  Acceptance  for  honor;  how  made. 

282.  When  deemed  to  be  an  acceptance  for  honor  of  the  drawer. 

283.  Liability  of  acceptor  for  honor. 

284.  Agreement  of  acceptor  for  honor. 

285.  Maturity  of  bill  payable  after  sight;  accepted  for  honor. 

286.  Protest  of  bill  accepted  for  honor,  et  cetera. 

287.  Presentment  for  payment  to  acceptor  for  honor;  how  made. 

288.  When  delay  in  malcing  presentment  is  excused. 

289.  Dishonor  of  bill  by  acceptor  for  honor. 

§  280.  When  bill  may  be  accepted  for  honor. — Where  a  bill  of  ex- 
change has  been  protested  for  dishonor  by  non-acceptance  or  protested  for 
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better  security  and  is  not  overdue,  any  person  not  being  a  party  already 
liable  thereon  may,  with  the  consent  of  the  holder,  intervene  and  accept  the 
bill  supra  protest  for  the  honor  of  any  party  liable  thereon  or  for  the  honor 
of  the  person  for  whose  account  the  bill  is  drawn.  The  acceptance  for  honor 
may  be  for  part  only  of  the  sum  for  which  the  bill  is  drawn;  and  where  there 
has  been  an  acceptance  for  honor  for  one  party,  there  may  be  a  further  accept- 
ance by  a  different  person  for  the  honor  of  another  party. 
[See  ante,  p.  620.] 

§281.  Acceptance   for  honor;   how   made. —  An   acceptance   for  honor 
supra  protest  must  be  in  writing  and  indicate  that  it  is  an  acceptance  for 
honor,  and  must  be  signed  by  the  acceptor  for  honor. 
[See  ante,  p.  621.] 

§  282.  When  deemed  to  be  an  acceptance  for  honor  of  the  drawer.— 

Where  an  acceptance  for  honor  does  not  expressly  state  for  whose  honor  it  is 
made,  it  is  deemed  to  be  an  acceptance  for  the  honor  of  the  drawer. 
[See  ante,  p.  622.] 

§  283.  Liability   of   acceptor  for   honor. — The  acceptor  for  honor  is  lia- 
ble to  the  holder  and  to  all  parties  to  the  bill  subsequent  to  the  party  for 
whose  honor  he  has  accepted. 
[See  ante,  p.  622.] 

§  284.  Agreement  of  acceptor  for  honor. —  The  acceptor  for  honor  by 
such  acceptance  engages  that  he  will  on  due  presentment  pay  the  bill  accord- 
ing to  the  terms  of  his  acceptance,  provided  it  shall  not  have  been  paid  by  the 
drawee,  and  provided  also  that  it  shall  have  been  duly  presented  for  payment 
and  protested  for  non-payment  and  notice  of  dishonor  given  to  him. 
[See  ante,  p.  622.] 

§  28s.  Maturity  of  bill  payable  after  sight;  accepted  for  honor. — 

Where  a  bill  payable  after  sight  is  accepted  for  honor,  its  maturity  is  calcu- 
lated from  the  date  of  the  noting  for  non-acceptance  and  not  from  the  date 
of  the  acceptance  for  honor. 
[See  ante,  p.  623.] 

§  286.  Protest  of  bill  accepted  for  honor,  et  cetera. —  Where  a  dis- 
honored bill  has  been  accepted  for  honor  supra  protest  or  contains  a  reference 
in  case  of  need,  it  must  be  protested  for  non-payment  before  it  is  presented 
for  payment  to  the  acceptor  for  honor  or  referee  in  case  of  need. 
[See  ante,  p.  623.] 

§  287.  Presentment  for  payment  to  acceptor  for  honor;  how  made. — 

Presentment  for  payment  to  the  acceptor  for  honor  must  be  made  as  follows: 

1.  If  it  is  to  be  presented  in  the  place  where  the  protest  for  non-payment 
was  made,  it  must  be  presented  not  later  than  the  day  following  its  maturity; 

2.  If  it  is  to  be  presented  in  some  other  place  than  the  place  where  it  was 
protested,  then  it  must  be  forwarded  within  the  time  specified  in  section  one 
hundred  and  seventy-five. 

[See  ante,  p.  624.] 
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§  288.  When  delay  in  making  presentment  is  excused. —  The  provi- 
sions  of   section  one  hundred  and  forty-one  apply  where  there  is   delay  in 
making  presentment  to  the  acceptor  for  honor  or  referee  in  case  of  need. 
[See  ante,  p.  623.] 

§  289.  Dishonor  of  bill  by  acceptor  for  honor. —  When  the  bill  is  dis- 
honored by  the  acceptor  for  honor  it  must  be  protested  for  non-payment 
by  him. 

[See  ante,  p.  624.] 

ARTICLE  XV. 

Payment  of  Bills  of  Exchange  for  Honor. 

Note. —  This  article  appears  as  §§  171-177  in  tlie  act  of  Colorado,  Connecticut' 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dalsota,  Oregon,  Pennsylvania, 
Tennessee,  Utah.  Virginia,  and  Washington;  as  §§  3474-3480  of  R.  S.  of  Arizona; 
as  §§  1475-1481  in  the  Code  of  the  District  of  Columbia;  as  §§  190-196  in  the  Mary- 
land statute;  as  §§  188-194  of  chap.  73  of  the  R.  L.  of  Massachusetts;  as  §§  3177h- 
3177n  of  E.  S.  of  Ohio;  as  §§  179-185  in  the  Rhode  Island  act;  and  as  §§  1681-28 
to  1681-34  of  Wisconsin  statute. 

Section  300.  Who  may  make  payment  for  honor. 

301.  Payment  for  honor;  how  made. 

302.  Declaration  before  payment  for  honor. 

303.  Preference  of  parties  offering  to  pay  for  honor. 

304.  Effect  on  subsequent  parties  where  bill  is  paid  for  honor. 

305.  Where  holder  refuses  to  receive  payment  supra  protest. 

306.  Rights  of  payer  for  honor. 

§300.  Who  may  make  payment  for  honor. —  Where   a   bill  has   been 
protested  for  non-payment,  any  person  may  intervene  and  pay  it  supra  pro- 
test for  the  honor  of  any  person  liable  thereon  or  for  the  honor  of  the  person 
for  whose  account  it  was  drawn. 
[See  ante,  p.  625.] 

§  301.  Payment  for  honor;  how  made. —  The  payment  for  honor  supra 
protest  in  order  to  operate  as  such  and  not  as  a  mere  voluntary  payment 
must  be  attested  by  a  notarial  act  of  honor,  which  may  be  appended  to  the 
protest  or  form  an  extension  to  it. 
[See  ante,  p.  625.] 

§  302.  Declaration  before  payment  for  honor. — The    notarial    act    pf 
honor  must  be  founded  on  a.  declaration  made  by  the  payer  for  honor,  or  by 
his  agent  in  that  behalf  declaring  his  intention  to  pay  the  bill  for  honor  and 
for  whose  honor  he  pays. 
[See  ante,  p.  626.] 

§  303.  Preference  of  parties  offering  to  pay  for  honor. —  Where  two 
or  more  persons  offer  to  pay  a  bill  for  the  honor  of  different  parties,  the  person 
whose  payment  will  discharge  most  parties  to  the  bill  is  to  be  given  the 
preference. 

[See  ante,  p.  626.] 

§  304.  Effect  on  subsequent  parties  where  bill  is  paid  for  honor. — 

Where  a  bill  has  been  paid  for  honor  all  parties  subsequent  to  the  party  for 
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whose  honor  it  is  paid  are  discharged,  but  the  payer  for  honor  is  subrogated 
for,  and  succeeds  to,  both  the  rights  and  duties  of  the  holder  as  regards  the 
party  for  whose  honor  he  pays  and  all  parties  liable  to  the  latter. 
[See  ante,  p.  626.] 

§  305.  Where  holder  refuses   to   receive   payment   supra  protest. — 

Where  the  holder  of  a  bill  refuses  to  receive  payment  supra  protest,  he  loses 
his  right  of  recourse  against  any  party  who  would  have  been  discharged  by 
such  payment. 

[See  ante,  p.  626.] 

§  306.  Rights  of  payer  for  honor. — The  payer  for  honor,  on  paying  to 
the  holder  the  amount  of  the  bill  and  the  notarial  expenses  incidental  to  its 
dishonor,  is  entitled  to  receive  both  the  bill  itself  and  the  protest. 
[See  ante,  p.  627.] 

ARTICLE  XVI. 

Bills  in  a  Set. 

Note. —  This  article  appears  as  §§  178-183  in  the  act  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  North  Carolina,  North  Dakota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Washington;  as  §§  3481-3486  pf  R.  S.  of  Arizona; 
as  §§  1482-1487  in  the  Code  of  District  of  Columbia;  as  §§  197-202  in  the  Maryland 
statute;  as  §§  1^-200  of  chap.  73  of  the  R.  L.  of  Massachusetts;  as  §§  3177o-3177t 
of  R.  S.  of  Ohio;  as  §|  186-191  in  the  Rhode  Island  act;  and  as  §§  1681-35  to  1681-40 
of  Wisconsin  statute. 

Section  310.  Bills  in  sets  constitute  one  bill. 

311.  Eights  of  holders  where  different  parts  are  negotiated. 

312.  Liability  of  holder  who  indorses  two  or  more  parts  of  a  set  to 

different  persons. 

313.  Acceptance  of  bills  drawn  in  sets. 

314.  Payment  by  acceptor  of  bills  drawn  in  sets. 

315.  Effect  of  discharging  one  of  a  set. 

§  310.  Bills  in  sets  constitute  one  bill.— Where  a  bill  is  drawn  in  a  set, 
each  part  of  the  set  being  numbered  and  containing  a  reference  to  the  other 
parts,  the  whole  of  the  parts  constitute  one  bill. 
[See  ante,  p.  582.] 

§  311.  Rights    of   holders   where   different   parts   are    negotiated. — 

Where  two  or  more  parts  of  a  set  are  negotiated  to  different  holders  in  due 
course,  the  holder  whose  title  first  accrues  is  as  between  such  holders  the  true 
owner  of  the  bill.     But  nothing  in  this  section  affects  the  rights  of  a  person 
who  in  due  course  accepts  or  pays  the  part  first  presented  to  him. 
[See  ante,  p.  583.] 

§  312.  Liability  of  holder  who  indorses  two  or  more  parts  of  a  set 
to  different  persons. —  Where  the  holder  of  a  set  indorses  two  or  more  parts 
to  different  persons  he  is  liable  on  every  such  part,  and  every  indorser  subse- 
quent to  him  is  liable  on  the  part  he  has  himself  indorsed,  as  if  such  parts 
were  separate  bills. 

[See  ante,  p.  583.] 
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5  313.  Acceptance  of  bills  drawn  in  sets. — The  acceptance  may  be 
•written  on  any  part,  and  it  must  be  written  on  one  part  only.  If  the  drawee 
accepts  more  than  one  part,  and  such  accepted  parts  are  negotiated  to  differ- 
ent holders  in  due  course,  he  is  liable  on  every  such  part  as  if  it  were  a  sepa- 
rate bill. 

[See  ante,  p.  583.] 

§314.  Payment  by  acceptor  of  bills  drawn  in  sets. —  When  the  ac- 
ceptor of  a  bill  drawn  in  a  set  pays  it  without  requiring  the  part  bearing  his 
acceptance  to  be  delivered  up  to  him,  and  that  part  at  maturity  is  outstand- 
ing in  the  hands  of  a  holder  in  due  course,  he  is  liable  to  the  holder  thereon. 
[See  ante,  p.  584.] 

§  315.  Effect  of  discharging  one  of  a  set. —  Except   as  herein   otherwise 
provided,  where  any  one  part  of  a  bill  drawn  in  a  set  is  discharged  by  pay- 
ment or  otherwise  the  whole  bill  is  discharged. 
[See  ante,  p.  584.] 

ARTICLE  XVII. 

Promissory  Notes  and  Checks. 

Note. —  This  article  appears  as  §§  184-189  in  the  act  of  Colorado,  Connecticut, 
Florida,  Iowa,  New  Jersey,  Nortli  Carolina,  North  Dakota,  Oregon,  Pennsylvania, 
Tennessee,  Utah,  Virginia,  and  Wasliington;  as  §§  3487-3491  of  R.  S.  of  Arizona; 
as  §§  1488-1493  in  the  Code  of  District  of  Columbia;  as  §§  203-208  in  the  Maryland 
statute;  as  §§  201-206  of  chap.  73  of  the  R.  L.  of  Massachusetts;  as  §§  31T7u-3177z 
of  R.  S.  of  Ohio;  as  §§  192-197  in  the  Rhode  Island  act;  and  §§  1684  to  1684-5  of 
Wisconsin  statute. 

Section  320.  Promissory  note  defined. 

321.  Check  defined. 

322.  Within  what  time  a  check  must  be  presented. 

323.  Certification  of  check;  effect  of. 

324.  Effect  where  holder  of  check  procures  it  to  be  certified. 

325.  When  check  operates  as  an  assignment. 

'§  320.  Promissory  note  defined. —  A  negotiable  promissory  note  within 

the  meaning  of  this  act  is  an  unconditional  promise  in  writing  made  by  one 

person  to  another,  signed  by  the  maker,  engaging  to  pay  on  demand  or  at  a 

fixed  or  determinable  future  time  a  sum  certain  in  money  to  order  or  to  bearer. 

Where  a  note  is  drawn  to  the  maker's  own  order,  it  is  not  complete  until 

indorsed  by  him. 

[See  ante,  p.  17.] 

Section  cited,  Hicliok  v.  Bunting,  67  App.  Div.  662,  73  N.  T.  Supp.  967. 

§  321.  Check  defined. — A  check  is  a  bill  of  exchange  drawn  on  a  bank, 
payable  on  demand.     Except  as  herein  otherwise  provided,  the  provisions  of 
this  act  applicable  to  a  bill  of  exchange  payable  on  demand  apply  to  a  check. 
[See  ante,  p.  628.] 

§  322.  Within  what  time  a  check  must  be  presented. —  A  check  must 
be  presented  for  payment  within  a  reasonable  time   after  its  issue   or  the 
drawer  will  be  discharged  from  liability  thereon  to  the  extent  of  the  loss 
caused  by  the  delay. 
[See  ante,  p.  630.] 
44 
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§  323.  Certification   of  check;  effect  of.— Where  a  check  is  certified  by 
the  bank  on  which  it  is  drawn  the  certification  is  equivalent  to  an  acceptance. 
[See  ante,  p.  633.] 

§  324.  Effect  where  the  holder  of  check  procures  it  to  be  certified. — 

Where  the  holder  of  a  check  procures  it  to  be  accepted  or  certified  the  drawer 
and  all  indorsers  are  discharged  from  liability  thereon. 
[See  ante,  p.  635.] 

§  325.  When   check   operates   as  an  assignment. —  A  check  of  itself 
does  not  operate  as  an  assignment  of  any  part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank,  and  the  bank  is  not  liable  to  the  holder,  unless  and 
until  it  accepts  or  certifies  the  check. 
[See  ante,  p.  636.] 

ARTICLE  XVIII. 
Notes  Given  for  a  Patent  Right  and  for  a  Speculative  Consideration. 

Note. —  This  article  is  peculiar  to  the  New  Torls  act,  except  as  to  the  provision 
concerning  patent  rights,  which  also  appears  in  the  Ohio  statute  as  S  3178g. 

I 
Section  330.  Negotiable  instruments  given  for  patent  rights. 

331.  Negotiable  instruments  given  for  a  speculative  consideration. 

332.  How  negotiable  bonds  are  made  non-negotiable. 

§  330.  Negotiable  instruments  given  for  patent  rights. —  A  promis- 
sory note  or  other  negotiable  instrument,  the  consideration  of  which  consists 
wholly  or  partly  of  the  right  to  make,  use  or  sell  any  invention  claimed  or 
represented  by  the  vendor  at  the  time  of  sale  to  be  patented,  must  contain  the 
words  "  given  for  a  patent  right "  prominently  and  legibly  written  or  printed 
on  the  face  of  such  note  or  instrument  above  the  signature  thereto;  and  such 
note  or  instrument  in  the  hands  of  any  purchaser  or  holder  is  subject  to  the 
same  defenses  as  in  the  hands  of  the  original  holder;  but  this  section  does  not 
apply  to  a  Negotiable  instrument  given  solely  for  the  purchase  price  or  the 
use  of  a  patented  article. 

§  331.   Negotiable  instruments  for  a  speculative   consideration. —  If 

the  consideration  of  a  promissory  note  or  other  negotiable  instrument  consists 
in  whole  or  in  part  of  the  purchase  price  of  any  farm  product,  at  a  price 
greater  by  at  least  four  times  than  the  fair  market  value  of  the  same  product 
at  the  time,  in  the  locality,  or  of  the  membership  and  rights  in  an  association, 
company  or  combination  to  produce  or  sell  any  farm  product  at  a  fictitious 
rate,  or  of  a  contract  or  bond  to  purchase  or  sell  any  farm  product  at  a  price 
greater  by  four  times  than  the  market  value  of  the  same  product  at  the  time 
in  the  locality,  the  words,  "  given  for  a  speculative  consideration,"  or  other 
words  clearly  showing  the  nature  of  the  consideration,  must  be  prominently 
and  legibly  written  or  printed  on  the  face  of  such  note  or  instrument  above 
the  signature  thereof;  and  such  note  or  instrument,  in  the  hands  of  any  pur- 
chaser or  holder,  is  subject  to  the  same  defenses  as  in  the  hands  of  the  original 
owner  or  holder. 


§§  332,  340,  341.    II^egotiablb  Instruments  Law.  691 

§  332.  How  negotiable  bonds  are  made  non=negotiable. —  The  owner 
or  holder  of  any  corporate  or  municipal  bond  or  obligation  (except  such  as  are 
designated  to  circulate  as  money,  payable  to  bearer),  heretofore  or  hereafter 
issued  in  and  payable  in  this  State,  but  not  registered  in  pursuance  of  any 
State  law,  may  make  such  bond  or  obligation,  or  the  interest  coupon  accom- 
panying the  same,  non-negotiable,  by  subscribing  his  name  to  a  statement 
indorsed  thereon  that  such  bond,  obligation  or  coupon  is  his  property;  and 
thereon  the  principal  sum  therein  mentioned  is  payable  only  to  such  owner 
or  holder,  or  his  legal  representatives  or  assigns,  unless  such  bond,  obligation 
or  coupon  be  transferred  by  indorsement  in  blank,  or  payable  to  bearer,  or  to 
order,  with  the  addition  of  the  assignor's  place  of  residence. 


ARTICLE  XIX. 

Laws  Repealed;  When  to  Take  Effect. 

Section  340.  Laws  repealed. 

341.  When  to  take  effect. 

§  340.  Laws  repealed. —  The  laws  or  parts  thereof  specified  in  the  sched- 
ule hereto  annexed  are  hereby  repealed. 

§  341.  When  to  take  effect. —  This  chapter  shall  take  effect  on  the  first, 
day  of  October,  eighteen  hundred  and  ninety-seven. 

Schedule   of  Laws   Repealed. 

Revised  Statutes.                                       Sections.  Subject-matter. 

K.  S.,  pt.  11,  ch.  4,  tit.  11 All Bills  and  notes. 

Sections.  Subject-matter. 

141 All Notice  of  protest;  how  given. 

All Commercial  paper. 

All Protest  of  foreign  bills,  etc. 

AH Negotiability   of   corporate   bonds  r 

how  limited. 

All Negotiable  bonds;   how  made  non- 
negotiable. 

All Negotiable  bonds,  how  made  nego- 
tiable. 

1,3 Negotiable    instruments    given    for 

patent  rights. 

All Effect   of   holidays   upon  payment 

of  commercial  paper. 

All One  hundredth  anniversary  of  .the 

inauguration    of    George    Wash- 
ington. 

1 Negotiable  instruments  given  for  a 

speculative  consideration. 

All Days  of  grace  abolished. 


Laws  of  — 

1835 

1857 

1865 

1870 

Chap. 

141 

416 

309 

438 

1871 

84 

1873 

595 

1877 

65........ 

1887 

461 

1888 

229 

1891 

262 

1894 

607 

APPENDIX  B. 


ENGLISH  BILLS  OF  EXCHANGE  ACT,  1882. 

[Note.— The  subheadings  of  the  sections  are  not  part  of  the  law.] 


An  Act  to  Codify  the  Law  Relating  to  Bills  of  Exchange,  Cheques 
and  Promissory  Notes. 

[45  and  46  Vict.  Ch.  61;  18th  August,  1882.] 

Be  it  enacted  by  the  Queen's  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows: 

PART  I. 
Preliminary, 

1.  Short  title. —  This  act  may  be  cited  as  the  Bills  of  Exchange  Act,  1882. 

2.  Interpretation  of  terms. —  In  this  act,  unless  the  context  otherwise 
requires  — 

"  Acceptance  "  means  an  acceptance  completed  by  delivery  or  notification. 

"  Action  "  includes  counter-claims  and  set-ofl. 

"  Banker "  includes  a  body  of  persons,  whether  incorporated  or  not,  who 
carry  on  the  business  of  banking. 

"  Bankrupt "  includes  any  person  whose  estate  is  vested  in  a  trustee  or 
assignee,  under  the  law  for  the  time  being  in  force  relating  to  bankruptcy. 

"  Bearer  "  means  the  person  in  possession  of  a  bill  or  note  which  is  payable 
to  bearer. 

"  Bill  "  means  bill  of  exchange,  and  "  note  "  means  promissory  note. 

"  Delivery  "  means  transfer  of  possession,  actual  or  constructive,  from  one 
person  to  another. 

"  Holder "  means  the  payee  or  indorsee  of  a  bill  or  note  who  is  in  posses- 
sion of  it,  or  the  bearer  thereof. 

"  Indorsement "  means  an  indorsement  completed  by  delivery. 

"  Issue "  means  the  first  delivery  of  a  bill  or  note,  complete  in  form  to  a 
person  who  takes  it  as  a  holder. 

"  Person  "  includes  a  body  of  persons,  whether  incorporated  or  not. 

"  Value  "  means  valuable  consideration. 

■"  Written  "  includes  printed,  and  "  writing  "  includes  print. 

[692] 
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PART  II. 
Bills  of  Exchange. 

Form  and  Intebpketation. 

3.  Bill  of  exchange  defined. —  (1)  A  bill  of  exchange  is  an  unconditional 
order  in  writing,  addressed  by  one  person  to  another,  signed  by  the  person 
giving  it,  requiring  the  person  to  whom  it  is  addressed  to  pay  on  demand  or 
at  a  fixed  or  determinable  future  time  a  sum  certain  in  money  to  or  to  the 
order  of  a  specified  person,  or  to  bearer. 

(2)  An  instrument  which  does  not  comply  with  these  conditions,  or  which 
orders  any  act  to  be  done  in  addition  to  the  payment  of  money,  is  not  a  bill 
of  exchange. 

(3)  An  order  to  pay  out  of  a  particular  fund  is  not  unconditional  within 
the  meaning  of  this  section;  but  an  unqualified  order  to  pay,  coupled  with 
(a)  an  indication  of  a  particular  fund  out  of  which  the  drawee  is  to  re-imburse 
himself  or  a  particular  account  to  be  debited  with  the  amount,  or  (6)  a  state- 
ment of  the  transaction  which  gives  rise  to  the  bill,  is  unconditional. 

(4)  A  bill  is  not  invalid  by  reason  — 

(a)  That  it  is  not  dated; 

(6)  That  it  does  not  specify  the  value  given,  or  that  any  value  has 

been  given  therefor; 
(c)   That  it  does  not  specify  the  place  where  it  is  drawn  or  the  place 

where  it  is  payable. 

4.  Inland  and  foreign  bills. —  (1)  An  inland  bill  is  a  bill  which  is,  or  on 
the  face  of  it  purports  to  be  (a)  both  drawn  and  payable  within  the  British 
Islands,  or  (6)  diawn  within  the  British  Islands,  upon  some  person  resident 
therein.    Any  other  bill  is  a,  foreign  bill. 

For  the  purposes  of  this  act  "  British  Islands  "  mean  any  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  the  islands  of  Man,  Guernsey,  Jersey, 
Aldemey,  and  Sark,  and  the  islands  adjacent  to  any  of  them  being  part  of  the 
dominions  of  Her  Majesty. 

(2)  Unless  the  contrary  appear  on  the  face  of  the  bill  the  holder  may  treat  it 
as  an  inland  bill. 

5.  Effect    where    different   parties    to   bill    are   the   same   person. — 

(1)  A  bill  may  be  drawn  payable  to,  or  to  the  order  of,  the  drawer;  or  it  may 
be  drawn  payable  to,  or  to  the  order  of,  the  drawee. 

(2)  Where  in  a  bill  drawer  and  drawee  are  the  same  person,  or  where  the 
drawee  is  a  fictitious  person  or  a  person  not  having  capacity  to  contract,  the 
holder  may  treat  the  instrument,  at  his  option,  either  as  a  bill  of  exchange 
or  as  a  promissory  note. 

6.  Address  to  drawee. —  (1)  The  drawee  must  be  named  or  otherwise  in- 
dicated in  a  bill  with  reasonable  certainty. 
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(2)  A  bill  may  be  addressed  to  two  or  more  drawees,  whether  they  are  part- 
ners or  not,  but  an  order  addressed  to  two  drawees  in  the  alternative,  or  to 
two  or  more  drawees  in  succession,  is  not  a  bill  of  exchange. 

7.  Certainty  as  to  payee. —  (1)  Where  a  bill  is  not  payable  to  bearer,  the 
payee  must  be  named  or  otherwise  indicated  therein  with  reasonable  certainty. 

(2)  A  bill  may  be  made  payable  to  two  or  more  payees  jointly,  or  it  may 
be  made  payable  in  the  alternative  to  one  of  two,  or  one  or  some  of  several 
payees.  A  bill  may  also  be  made  payable  to  the  holder  of  an  oflBce  for  the 
time  being. 

(3)  Where  the  payee  is  a  fictitious  or  non-existing  person,  the  bill  may  be 
treated  as  payable  to  bearer. 

8.  Negotiability  of  bills. —  (1)  When  a  bill  contains  words  prohibiting 
transfer,  or  indicating  an  intention  that  it  should  not  be  transferable,  it  is 
valid  as  between  the  parties  thereto,  but  is  not  negotiable. 

(2)  A  negotiable  bill  may  be  payable  either  to  order  or  to  bearer. 

(3)  A  bill  is  payable  to  bearer  which  is  expressed  to  be  so  payable,  or  on 
which  the  only  or  last  indorsement  is  an  indorsement  in  blank. 

(4)  A  bill  is  payable  to  order  which  is  expressed  to  be  so  payable,  or  which 
is  expressed  to  be  payable  to  a  particular  person,  and  does  not  contain  words 
prohibiting  transfer  or  indicating  an  intention  that  it  should  not  be  trans- 
ferable. 

(5)  Where  a  bill,  either  originally  or  by  indorsement,  is  expressed  to  be  pay- 
able to  the  order  of  a  specified  person,  and  not  to  him  or  his  order,  it  is  never- 
theless payable  to  him  or  his  order  at  his  option. 

9.  Sum  payable. —  (1)  The  sum  payable  by  a  bill  is  a  sum  certain  within 
the  meaning  of  this  act,  although  it  is  required  to  be  paid  — 

(a)  With  interest. 

(6)   By  stated  instalments. 

(c)  By  stated  instalments,  with  a  provision  that  upon  default  in  pay- 

ment of  any  instalment  the  whole  shall  become  due. 

(d)  According  to  an  indicated  rate  of  exchange,  or  according  to  a  rate 

of  exchange  to  be  ascertained  as  directed  by  the  bill. 

(2)  Where  the  sum  payable  is  expressed  in  words  and  also  in  figures,  and 
there  is  a  discrepancy  between  the  two,  the  sum  denoted  by  the  words  is  the 
amount  payable. 

(3)  Where  a  bill  is  expressed  to  be  payable  with  interest,  unless  the  instru- 
ment otherwise  provides,  interest  runs  from  the  date  of  the  bill,  and  if  the  bill 
is  undated,  from  the  issue  thereof. 

10.  Bill  payable  on  demand. —  (1)  A  bill  is  payable  on  demand  — 

(o)  Which  is  expressed  to  be  payable  on  demand,  or  at  sight,  or  on 

presentation;  or 
(6)  In  which  no  time  for  payment  is  expressed. 
(2)  Where  a  bill  is  accepted  or  indorsed  when  it  is  overdue  it  shall,  as  re- 
gards the  acceptor  who  so  accepts,  or  any  indorser  who  so  indorses  it,  be 
deemed  a  bill  payable  on  demand. 
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11.  Bill  payable  at  a  future  time. —  A  bill  is  payable  at  a  determinable 
future  time  within  the  meaning  of  this  act  which  is  expressed  to  be  payable  — 

(1)  At  a  fixed  period  after  date  or  sight. 

(2)  On  or  at  a  fixed  period  after  the  occurrence  of  a,  specified  event  which 
Is  certain  to  happen,  though  the  time  of  happening  may  be  uncertain. 

An  instrument  expressed  to  be  payable  on  a  contingency  is  not  a  bill,  and 
the  happening  of  the  event  does  not  cure  the  defect. 

12.  Omission  of  date  in  bill  payable  after  date. —  Where  a  bill  ex- 
pressed to  be  payable  at  a  fixed  period  after  date  is  issued  undated,  or  where 
the  acceptance  of  a  bill  payable  at  a.  fixed  period  after  sight  is  undated,  any 
holder  may  insert  therein  the  true  date  of  issue  or  acceptance,  and  the  bill 
shall  be  payable  accordingly. 

Provided  that  (1)  where  the  holder  in  good  faith  and  by  mistake  inserts  a 
wrong  date,  and  (2)  in  every  case  where  a  wrong  date  is  inserted,  if  the  bill 
subsequently  comes  into  the  hands  of  a  holder  in  due  course  the  bill  shall  not 
be  avoided  thereby,  but  shall  operate  and  be  payable  as  if  the  date  so  inserted 
had  been  the  true  date. 

13.  Ante^dating  and  post-dating.— (1)  Where  a  bill  or  an  acceptance  or 
any  indorsement  on  a  bill  is  dated,  the  date  shall,  unless  the  contrary  be 
proved,  be  deemed  to  be  the  true  date  of  the  drawing,  acceptance,  or  indorse- 
ment, as  the  case  may  be. 

(2)  A  bill  is  not  invalid  by  reason  only  that  it  is  ante-dated  or  post-dated, 
or  that  it  bears  date  on  a  Sunday. 

14.  Computation  of  time  of  payment. — Where  a  bill  is  not  payable  on 
demand  the  day  on  which  it  falls  due  is  determined  as  follows: 

(1)  Three  days,  called  days  of  grace,  are,  in  every  ease  where  the  bill  itself 
does  not  otherwise  provide,  added  to  the  time  of  payment  as  fixed  by  the  bill, 
and  the  bill  is  due  and  payable  on  the  last  day  of  grace : 

Provided  that  — ■ 

(a)  When  the  last  day  of  grace  falls  on  Sunday,  Christmas  Day,  Good 
Friday,  or  a  day  appointed  by  Royal  Proclamation  as  a,  public 
fast  or  thanksgiving  day,  the  bill  is,  except  in  the  case  herein- 
after provided  for,  due  and  payable  on  the  preceding  business 
day; 

(6)  When  the  last  day  of  grace  is  a  bank  holiday  (other  than  Christ- 
mas Day  or  Good  Friday)  under  the  Bank  Holidays  Act,  1871, 
and  acts  amending  or  extending  it,  or  when  the  last  day  of 
grace  is  a  Sunday  and  the  second  day  of  grace  is  a  bank  holi- 
day, the  bill  is  due  and  payable  on  the  succeeding  business  day. 

(2)  Where  a  bill  is  payable  at  a  fixed  period  after  date,  after  sight,  or  after 
the  happening  of  a  specified  event,  the  time  of  payment  is  determined  by  ex- 
cluding the  day  from  which  the  time  is  to  begin  to  run  and  by  including  the 
day  of  payment. 

(3)  Where  a  bill  is  payable  at  a  fixed  period  after  sight,  the  time  begins  to 
run  from  the  date  of  the  acceptance  if  the  bill  be  accepted,  and  from  the  date 
of  noting  or  protest  if  the  bill  be  noted  or  protested  for  non-acceptance,  or  for 
non-delivery. 

(4)  The  term  "month"  in  a  bill  means  calendar  month. 
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ig.  Case  of  need. —  The  drawer  of  a  bill  and  any  indorser  may  insert 
therein  the  name  of  a  person  to  whom  the  holder  may  resort  in  case  of 
need,  that  is  to  say,  in  case  the  bill  is  dishonored  by  non-acceptance  or  non- 
payment. Such  person  is  called  the  referee  in  case  of  need.  It  is  in  the 
option  of  the  holder  to  resort  to  the  referee  in  case  of  need,  or  not,  as  he 
may  think  fit. 

16.  Optional  stipulations. — The  drawer  of  a  bill,  and  any  indorser,  may 
insert  therein  an  express  stipulation  — 

(1)  Negativing  or  limiting  his  own  liability  to  the  holder; 

(2)  Waiving  as  regards  himself  some  or  all  of  the  holder's  duties. 

17.  Definition  and  requisites  of  acceptance. —  (1)  The  acceptance  of 
a  bill  is  the  signification  by  the  drawee  of  his  assent  to  the  order  of  the  drawer. 

(2)  Ah  acceptance  is  invalid  unless  it  complies  with  the  following  conditions, 
namely: 

(o)  It  must  be  written  on  the  bill  and  be  signed  by  the  drawee.    The 
mere   signature    of   the    drawee   without    additional    words   is 
sufficient. 
(6)  It  must  not  express  that  the  drawee  will  perform  his  promise  by 
any  other  means  than  the  payment  of  money. 

18.  Time  for  acceptance. —  A  bill  may  be  accepted  — 

(1)  Before  it  has  been  signed  by  the  drawer,  or  while  otherwise  incomplete: 

(2)  When  it  is  overdue,  or  after  it  has  been  dishonored  by  a  previous  refusal 
to  accept,  or  by  non-payment: 

(3)  When  a  bill  payable  after  sight  is  dishonored  by  non-acceptance,  and  the 
drawee  subsequently  accepts  it,  the  holder  in  the  absence  of  any  different 
agreement,  is  entitled  to  have  the  bill  accepted  as  of  the  date  of  first  present- 
ment to  the  drawee  for  acceptance. 

19.  General  and  qualified  acceptances. —  (1)  An  acceptance  is  either 
(o)  general  or  (6)  qualified. 

(2)  A  general  acceptance  assents  without  qualification  to  the  order  of  the 
drawer.    A  qualified  acceptance  in  express  terms  varies  the  effect  of  the  bill 
as  drawn. 
In  particular  an  acceptance  is  qualified  which  is  — 

(o)  Conditional,  that  is   to  say,  which  makes  payment  by  the  ac- 
ceptor dependent  on  the  fulfillment  of  a  condition  therein  stated: 
(B)  Partial,  that  is  to  say,  an  acceptance  to  pay  part  only  of  the 

amount  for  which  the  bill  is  drawn : 
(c)   Local,  that  is  to  say,  an  acceptance  to  pay  only  at  a  particular 
specified  place: 
An  acceptance  to  pay  at  a  particular  place  is  a  general  acceptance,  unless 
it  expressly  states  that  the  bill  is  to  be  paid  there  only,  and  not  elsewhere: 
{d)  Qualified  as  to  time: 
(e)    The  acceptance  of  some  one  or  more  of  the  drawees,  but  not  of  all. 

20.  Incomplete  instruments. —  (1)  Where  a  simple  signature  on  a  blank 
stamped  paper  is  delivered  by  the  signer  in  order  that  it  may  be  converted  into 
a  bill,  it  operates  as  a  prima  facie  authority  to  fill  it  up  as  a  complete  bill  for 
any  amount  the  stamp  will  cover,  using  the  signature  for  that  of  the  drawer. 
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or  the  acceptor,  or  an  indorser;  and,  in  like  manner,  when  a  bill  is  wanting 
in  any  material  particular,  the  person  in  possession  of  it  has  a  prima  facie 
authority  to  fill  up  the  omission  in  any  way  he  thinks  fit. 

(2)  In  order  that  any  such  instrument  when  completed  may  be  enforceable 
against  any  person  who  became  a  party  thereto  prior  to  its  completion,  it 
must  be  filled  up  within  a  reasonable  time,  and  strictly  in  aecordance  with 
the  authority  given.     Reasonable  time  for  this  purpose  is  a  question  of  fact. 

Provided  that  if  any  such  instrument  after  completion  is  negotiated  to  a 
holder  in  due  course  it  shall  be  valid  and  effectual  for  all  purposes  in  his  hands, 
and  he  may  enforce  it  as  if  it  had  been  filled  up  within  a  reasonable  time 
and  strictly  in  accordance  with  the  authority  given. 

31.  Delivery. —  (1)  Every  contract  on  a  bill,  whether  it  be  the  drawer's, 
the  acceptor's,  or  an  indorser's,  is  incomplete  and  revocable,  until  delivery  of 
the  instrument  iu  order  to  give  effect  thereto. 

Provided  that  where  an  acceptance  is  written  on  a  bill,  and  the  drawee 
gives  notice  to  or  according  to  the  directions  of  the  person  entitled  to  the 
bill  that  he  has  accepted  it,  the  acceptance  then  becomes  complete  and 
irrevocable. 

(2)  As  between  immediate  parties,  and  as  regards  a  remote  party  other 
than  a  holder  in  due  course,  the  delivery  — 

(o)  In  order  to  be  effectual  must  be  made  either  by,  or  under  the 
authority  of  the  party  drawing,  accepting,  or  indorsing,  as  the 
case  may  be: 
(6)  May  be  shown  to  have  been  conditional  or  for  a  special  purpose 
only,  and  not  for  the  purpose  of  transferring  the  property  in 
the  bill. 
But  if  the  bill  be  in  the  hands  of  a  holder  in  due  course  a  valid  delivery  of 
the  bill  by  all  parties  prior  to  him  so  as  to  make  them  liable  to  him  is  con- 
clusively presumed. 

(3)  Where  a  bill  is  not  longer  in  the  possession  of  a  party  who  signed  it  as 
drawer,  acceptor,  or  indorser,  a  valid  and  unconditional  delivery  by  him  is 
presumed  until  the  contrary  is  proved. 

Capacity  and  Authobity  of  Pabties. 

22.  Capacity  of  parties. —  (1)  Capacity  to  incur  liability  as  a  party  to  a 
bill  is  co-extensive  with  capacity  to  contract. 

Provided  that  nothing  in  this  section  shall  enable  a  corporation  to  make 
itself  liable  as  drawer,  acceptor,  or  indorser  of  a  bill  unless  it  is  competent 
to  it  so  to  do  under  the  law  for  the  time  being  in  force  relating  to  corporations; 

(2)  Where  a  bill  is  drawn  or  indorsed  by  an  infant,  minor,  or  corporation 
having  no  capacity  or  power  to  incur  liability  on  a,  bill,  the  drawing  or  in- 
dorsement entitles  the  holder  to  receive  payment  of  the  bill,  and  to  enforce  it 
against  any  other  party  thereto. 

33.  Signature. —  No  person  is  liable  as  drawer,  indorser,  or  acceptor  of  a 
bill  who  has  not  signed  it  as  such: 

Provided  that 

(1)  Where  a  person  signs  a  bill  in  a  trade  or  assumed  name,  he  is  liable 
thereon, as  if  he  had  signed  it  in  his  own  name: 
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(2)  The  signature  of  the  name  of  a  firm  is  equivalent  to  the  signature  by 
the  person  so  signing  of  the  names  of  all  persons  liable  as  partners  in  that 
firm. 

24.  Forged  or  unauthorized  signature. —  Subject  to  the  provisions  of 
this  Act,  where  a  signature  on  a  bill  is  forged  or  placed  thereon  without  the 
authority  of  the  person  whose  signature  it  purports  to  be,  the  forged  or  unau- 
thorized signature  is  wholly  inoperative,  and  no  right  to  retain  the  bill  or  to 
give  a,  discharge  therefor  or  to  enforce  payment  thereof  against  any  party 
thereto  can  be  acquired  through  or  under  that  signature,  unless  the  party 
against  whom  it  is  sought  to  retain  or  enforce  payment  of  the  bill  is  precluded 
from  setting  up  the  forgery  or  want  of  authority. 

Provided  that  nothing  in  this  section  shall  affect  the  ratification  of  an  un- 
authorized signature  not  amounting  to  a  forgery. 

25.  Signature  by  procuration. —  A  signature  by  procuration  operates  as 
notice  that  the  agent  has  but  a  limited  authority  to  sign,  and  the  principal  is 
only  bound  by  such  signature  if  the  agent  in  so  signing  was  acting  within  the 
actual  limits  of  his  authority. 

36.  Signature  as  agent  or  in  representative  capacity. —  (1)  Where  a 
person  signs  a  bill  as  drawer,  indorser,  or  acceptor,  and  adds  words  to  his 
signature,  indicating  that  he  signs  for  or  on  behalf  of  a  principal,  or  in  a  repre- 
sentative character,  he  is  not  personally  liable  thereon;  but  the  mere  addition 
to  his  signature  of  words  describing  him  as  an  agent,  or  as  filling  a' repre- 
sentative character,  does  not  exempt  him  from  personal  liability. 

(2)  In  determining  whether  a  signature  on  a  bill  is  that  of  the  principal  or 
that  of  the  agent  by  whose  hand  it  is  written,  the  construction  most  favorable 
to  the  validity  of  the  instrument  shall  be  adopted. 

The  Consideration  foe  a  Bill. 

37.  What  is  value;  holder  for  value. —  (1)  Valuable  consideration  for  a 
bill  may  be  constituted  by, — 

(o)  Any  consideration  sufficient  to  support  a  simple  contract; 

(6)  An    antecedent   debt    or   liability.     Such   a    debt   or   liability   is 

deemed  valuable  consideration  whether  the  bill  is  payable  on 

demand  or  at  a  future  time. 

(2)  Where  value  has  at  any  time  been  given  for  a  bill,  the  holder  is  deemed 
to  be  a  holder  for  value  as  regards  the  acceptor  and  all  parties  to  the  bill  who 
became  parties  prior  to  such  time. 

( 3 )  Where  the  holder  of  a  bill  has  a  lien  on  it,  arising  either  from  contract 
or  by  implication  of  law,  he  is  deemed  to  be  a  holder  for  value  to  the  extent 
of  the  sum  for  which  he  has  a  lien. 

28.  Accommodation  party. —  (1)  An  accommodation  party  to  a  bill  is  a 
person  who  has  signed  a  bill  as  drawer,  acceptor,  or  indorser  without  receiving 
value  therefor,  and  for  the  purpose  of  lending  his  name  to  some  other  person. 


§§  29-31.     English  Bills  of  Exchange  Act,  1882.  699 

(2)  An  accommodation  party  is  liable  on  the  bill  to  a  holder  for  value;  and 
it  is  immaterial  whether,  when  such  holder  took  the  bill,  he  knew  such  party 
to  be  an  accommodation  party  or  not. 


29.  Holder  in  due  course. —  (1)  A  holder  in  due  course  is  a  holder  who 
has  taken  a  bill,  complete  and  regular  on  the  face  of  it,  under  the  following 
conditions;  namely: 

(a)  That  he  became  the  holder  of  it  before  it  was  overdue,  and  with- 
out notice  that  it  had  been  previously  dishonored,  if  such  was 
the  fact: 

(6)  That  he  took  the  bill  in  good  faith  and  for  value,  and  that  at  the 
time  the  bill  was  negotiated  to  him  he  had  no  notice  of  any 
defect  in  the  title  of  the  person  who  negotiated  it. 

(2)  In  particular  the  title  of  a  person  who  negotiates  a  bill  is  defective 
within  the  meaning  of  this  Act  when  he  obtained  the  bill,  or  the  acceptance 
thereof,  by  fraud,  duress,  or  force  and  fear,  or  other  unlawful  means,  or  for 
an  illegal  consideration,  or  when  he  negotiates  it  in  breach  of  faith,  or  under 
such  circumstances  as  amount  to  a  fraud. 

(3)  A  holder  (whether  for  value  or  not),  who  derives  his  title  to  a  bill 
through  a  holder  in  due  course,  and  who  is  not  himself  a  party  to  any  fraud 
or  illegality  affecting  it,  has  all  the  rights  of  that  holder  in  due  course  as 
regards  the  acceptor  and  all  parties  to  the  bill  prior  to  that  holder. 

30.  Presumption. —  (1)  Every  party  whose  signature  appears  on  a  bill  is 
prima  facie  deemed  to  have  become  a  party  thereto  for  value. 

(2)  Every  holder  of  a  bill  is  prima  facie  deeme'd  to  be  a  holder  in  due 
course;  but  if  in  an  action  on  a  bill  it  is  admitted  or  proved  that  the  accept- 
ance, issue,  or  subsequent  negotiation  of  the  bill  is  affected  with  fraud,  duress, 
or  force  and  fear,  or  illegality,  the  burden  of  proof  is  shifted,  unless  and  until 
the  holder  proves  that,  subsequent  to  the  alleged  fraud  or  illegality,  value 
has  in  good  faith  been  given  for  the  bill. 

Negotiation  op  Bills. 

31.  When  negotiated. —  (1)  A  bill  is  negotiated  when  it  is  transferred 
from  one  person  to  another  in  such  a  manner  as  to  constitute  the  transferee 
the  holder  of  the  bill. 

(2)  A  bill  payable  to  bearer  is  negotiated  by  delivery. 

(3)  A  bill  payable  to  order  is  negotiated  by  the  indorsement  of  the  holder 
completed  by  delivery. 

(4)  Where  the  holder  of  a  bill  payable  to  his  order  transfers  it  for  value  with- 
out indorsing  it,  the  transfer  gives  the  transferee  such  title  as  the  transferor 
had  in  the  bill,  and  the  transferee  in  addition  acquires  the  right  to  have  the 
indorsement  of  the  transferor. 

(5)  Where  any  person  is  under  obligation  to  indorse  a  bill  in  a  representa- 
tive capacity,  he  may  indorse  the  bill  in  such  terms  as  to  negative  personal 
liability. 
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32.  Requisites  of  an  indorsement. — An  indorsement  in  order  to  operate 
as  a  negotiation  must  comply  with  the  following  conditions,  namely: — 

(1)  It  must  be  written  on  the  bill  itself  and  be  signed  by  the  indorser.  The 
simple  signature  of  the  indorser  on  the  bill,  without  additional  words,  is 
suifieient. 

An  indorsement  written  on  an  allonge,  or  on  a  "  copy  "  of  a  bill  issued  or 
negotiated  in  a  country  where  "  copies  "  are  recognized,  is  deemed  to  be  writ- 
ten on  the  bill  itself. 

(2)  It  must  be  an  indorsement  of  the  entire  bill.  A  partial  indorsement, 
that  is  to  say,  an  indorsement  which  purports  to  transfer  to  the  indorsee  a 
part  only  of  the  amount  payable,  or  which  purports  to  transfer  the  bill  to 
two  or  more  indorsees  severally  does  not  operate  as  a  negotiation  of  the  bill. 

(3)  Where  a,  bill  is  payable  to  the  order  of  two  or  more  payees  or  indorsees 
who  are  not  partners  all  must  indorse,  unless  the  one  indorsing  has  authority 
to  indorse  for  the  others. 

(4)  Where,  in  a  bill  payable  to  order,  the  payee  or  indorsee  is  wrongly 
designated,  or  his  name  is  mis-spelt,  he  may  indorse  the  bill  as  therein  de- 
scribed, adding,  if  he  think  fit,  his  proper  signature. 

(5)  Where  there  are  two  or  more  indorsements  on  a,  bill  each  indorsement 
is  deemed  to  have  been  made  in  the  order  in  which  it  appears  on  the  bill, 
until  the  contrary  is  proved. 

(6)  An  indorsement  may  be  made  in  blank  or  special.  It  may  also  contain 
terms  making  it  restrictive. 

33.  Conditional  indorsement. —  Where  a  bill  purports  to  be  indorsed 
conditionally  the  condition  may  be  disregarded  by  the  payer,  and  payment  to 
the  indorsee  is  valid  whether  the  condition  has  been  fulfilled  or  not. 

34.  Indorsement  in  blanic  and  special  indorsement. —  (1)  An  indorse- 
ment in  blank  specifies  no  indorsee,  and  a  bill  so  indorsed  becomes  payable  to 
bearer. 

(2)  A  special  indorsement  specifies  the  person  to  whom,  or  to  whose  order, 
the  bill  is  to  be  payable. 

(3)  The  provisions  of  this  Act  relating  to  a  payee  apply  with  the  neces- 
sary modifications  to  an  indorsee  under  a  special  indorsement. 

(4)  When  a  bill  has  been  indorsed  in  blank,  any  holder  may  convert  the 
blank  indorsement  into  a  special  indorsement  by  writing  above  the  indorser's 
signature  a  direction  to  pay  the  bill  to  or  to  the  order  of  himself  or  some 
other  person. 

35.  Restrictive  indorsement. —  (1)  An  indorsement  is  restrictive  which 
prohibits  the  further  negotiation  of  the  bill,  or  which  expresses  that  it  is  a 
mere  authority  to  deal  with  the  bill  as  thereby  directed  and  not  a  transfer  of 
the  ownership  thereof,  as,  for  example,  if  a  bill  be  indorsed  "  Pay  D.  only," 
or  "  Pay  D.  for  the  account  of  H.",  or  "  Pay  D.  or  order  for  collection." 

(2)  A  restrictive  indorsement  gives  the  indorsee  the  right  to  receive  pay- 
ment of  the  bill  and  to  sue  any  party  thereto  that  his  indorser  could  have 
Bued,  but  gives  him  no  power  to  transfer  his  rights  as  indorsee  unless  it 
expressly  authorize  him  to  do  so. 
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(3)  Where  a  restrictive  indorsement  authorizes  further  transfer,  all  subse- 
quent indorsees  take  the  bill  -with  the  same  rights  and  subject  to  the  same 
liabilities  as  the  first  indorsee  under  the  restrictive  indorsement. 

36.  Overdue  or  dishonored  bill;  negotiation. —  (1)  Where  a  bill  is 
negotiable  in  its  origin  it  continues  to  be  negotiable  until  it  has  been  (a)  re- 
strictively  indorsed  or  (6)  discharged  by  payment  or  otherwise. 

(2)  Where  an  overdue  bill  is  negotiated,  it  can  only  be  negotiated  subject 
to  any  defect  of  title  affecting  it  at  its  maturity,  and  thenceforward  no  per- 
son who  takes  it  can  acquire  or  give  a  better  title  than  that  which  the  person 
from  whom  he  took  it  had. 

(3)  A  bill  payable  on  demand  is  deemed  to  be  overdue  within  the  meaning 
and  for  the  purposes,  of  this  section,  when  it  appears  on  the  face  of  it  to 
have  been  in  circulation  for  an  unreasonable  length  of  time.  What  is  an 
unreasonable  length  of  time  for  this  purpose  is  a  question  of  fact. 

(4)  Except  where  an  indorsement  bears  date  after  the  maturity  of  the  bill, 
every  negotiation  is  prima  facie  deemed  to  have  been  effected  before  the  bill 
was  overdue. 

( 5 )  Where  a  bill  which  is  not  overdue  has  been  dishonored,  any  person  who 
takes  it  with  notice  of  the  dishonor  takes  it  subject  to  any  defect  of  title 
attaching  thereto  at  the  time  of  dishonor,  but  nothing  in  this  sub-section 
shall  affect  the  rights  of  a  holder  in  due  course. 

37.  Bill  negotiated  to  party  liable.— Where  a  bill  is  negotiated  back  to 
the  drawer,  or  to  a,  prior  indorser  or  to  the  acceptor,  such  party  may,  subject 
to  the  provisions  of  this  act,  re-issue  and  further  negotiate  the  bill,  but  he 
is  not  entitled  to  enforce  payment  of  the  bill  against  any  intervening  party 
to  whom  he  was  previously  liable. 

38.  Rights  and  powers  of  the  holder.—  The  rights  and  powers  of  the 
holder  of  a  bill  are  as  follows: 

(1)  He  may  sue  on  the  bill  in  his  own^  name: 

(2)  Where  he  is  a  holder  in  due  course,  he  holds  the  bill  free  from  any 
defect  of  title  of  prior  parties,  as  well  as  from  mere  personal  defences  avail- 
able to  prior  parties  among  themselves,  and  may  enforce  payment  against  all 
parties  liable  on  the  bill: 

(3)  Where  his  title  is  defective  (o)  if  he  negotiates  the  bill  to  a  holder  in 
due  course,  that  holder  obtains  a  good  and  complete  title  to  the  bill,  and 
(6)  if  he  obtains  payment  of  the  bill  the  person  who  pays  him  in  due  course 
gets  a  valid  discharge  for  the  bill. 

Genehal  Duties  of  the  Holdbe. 

39.  Presentment   for   acceptance   is   necessary;   when    necessary. — 

(1)  Where  a  bill  is  payable  after  sight,  presentment  for  acceptance  is  neces- 
sary in  order  to  fix  the  maturity  of  the  instrument. 

(2)  Where  a  bill  expressly  stipulates  that  it  shall  be  presented  for  accept- 
ance, or  where  a  bill  is  drawn  payable  elsewhere  than  at  the  residence  or 
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place  of  business  of  the  drawee,  it  must  be  presented  for  acceptance  before  it 
can  be  presented  for  payment. 

(3)  In  no  other  case  is  presentment  for  acceptance  necessary  in  order  to 
render  liable  any  party  to  the  bill. 

(4)  Where  the  holder  of  a  bill,  drawn  payable  elsewhere  than  at  the  place 
of  business  or  residence  of  the  drawee,  has  not  time,  with  the  exercise  of 
reasonable  diligence,  to  present  the  bill  for  acceptance  before  presenting  it 
for  payment  on  the  day  that  it  falls  due,  the  delay  caused  by  presenting  the 
bill  for  acceptance  before  presenting  it  for  payment  is  excused,  and  does  not 
discharge  the  drawer  and  indorsers. 

40.  Presentment  of  bill  payable  after  sight. — (1)  Subject  to  the  pro- 
visions of  this  Act,  when  a  bill  payable  after  sight  is  negotiated,  the  holder 
must  either  present  it  for  acceptance  or  negotiate  it  within  a  reasonable  time. 

(2)  If  he  do  not  do  so,  the  drawer  and  all  the  indorsers  prior  to  that  holder 
are  discharged. 

(3)  In  determining  what  is  a  reasonable  time  within  the  meaning  of  this 
section  regard  shall  be  had  to  the  nature  of  the  bill,  the  usage  of  trade  with 
respect  to  similar  bills,  and  the  facts  of  the  particular  case. 

41.  Rules  governing  presentment. —  (1)  A  bill  is  duly  presented  for  ac- 
ceptance which  is  presented  in  accordance  with  the  following  rules: 

(o)  The  presentment  must  be  made  by  or  on  behalf  of  the  holder  to 
the  drawee  or  to  some  person  authorized  to  accept  or  refuse 
acceptance  on  his  behalf  at  a  reasonable  hour  on  a  business  day 
and  before  the  bill  is  overdue: 

(6)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who  are  not 
partners,  presentment  must  be  made  to  them  all,  unless  one  has 
authority  to  accept  for  all,  then  presentment  may  be  made  to 
him  only: 

(c)  Where  the  drawee  is  dead  presentment  may  be  made  to  his  per- 

sonal representative: 

(d)  Where  the  drawee  is  bankrupt  presentment  may  be  made  to  him 

or  his  trustee: 

(e)  Where  authorized  by  agreement  or  usage,  a  presentment  through 

the  post  office  is  sufficient. 

(2)  Presentment  in  accordance  with  these  rules  is  excused,  and  a  bill  may- 
be treated  as  dishonored  by  non-acceptance  — 

{a)  Where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious  person 
or  a  person  not  having  capacity  to  contract  by  bill: 

(6)  Where,  after  the  exercise  of  reasonable  diligence,  such  present- 
ment cannot  be  effected: 

(c)  Where,  although  the  presentment  has  been  irregular,  acceptance 
has  been  refused  on  some  other  ground. 

(3)  The  fact  that  the  holder  has  reason  to  believe  that  the  bill,  on  present- 
ment, will  be  dishonored  does  not  excuse  presentment. 

42.  When  dishonored  for  non°acceptance. — (1)  When  a  bill  is  duly 
presented  for  acceptance  and  is  not  accepted  within  the  customary  time,  the 
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person  presenting  it  must  treat  it  as  dishonored  by  non-acceptance.     If  he  do 
not,  the  holder  shall  lose  his  right  of  recourse  against  the  drawer  and  indorsers. 


43.  Dishonor  for  non-acceptance;  effect  thereof. —  (1)  A  bill  is  dis- 
honored by  non-acceptance  — 

(o)  When  it  is  duly  presented  for  acceptance,  and  such  an  acceptance 
as  is  prescribed  by  this  act  is  refused  or  cannot  be  obtained;  or 
(6)  When  presentment  for  acceptance  is  excused  and  the  bill  is  not 
accepted. 
(2)  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  dishonored  by  non- 
acceptance,  an  immediate  right  of  recourse  against  the  drawer  and  indorsers 
accrues  to  the  holder,  and  no  presentment  for  payment  is  necessary. 

44.  Qualified  acceptances;  duties  of  holder. —  (1)  The  holder  of  a  bill 
may  refuse  to  take  a  qualified  acceptance,  and  if  he  does  not  obtain  an  un- 
qualified acceptance  may  treat  the  bill  as  dishonored  by  non-acceptance. 

(2)  Where  a  qualified  acceptance  is  taken,  and  the  drawer  or  an  indorser 
has  not  expressly  or  impliedly  authorized  the  holder  to  take  a  qualified  accept- 
ance, or  does  not  subsequently  assent  thereto,  such  drawer  or  indorser  is  dis- 
charged from  his  liability  on  the  bill. 

The  provisions  of  this  sub-section  do  not  apply  to  a  partial  acceptance, 
whereof  due  notice  has  been  given.  Where  a  foreign  bill  has  been  accepted 
as  to  part,  it  must  be  protested  as  to  the  balance. 

(3)  When  the  drawer  or  indorser  of  a  bill  receives  notice  of  a  qualified 
acceptance,  and  does  not  within  a  reasonable  time  express  his  dissent  to  the 
holder  he  shall  be  deemed  to  have  assented  thereto. 

45.  Presentment  for  payment. —  Subject  to  the  provisions  of  this  act  a 
bill  must  be  duly  presented  for  payment.  If  it  be  not  so  presented  the  drawer 
and  indorsers  shall  be  discharged. 

A  bill  is  duly  presented  for  payment  which  is  presented  in  accordance  with 
the  following  rules: — 

(1)  Where  the  bill  is  not  payable  on  demand,  presentment  must  be  made 
on  the  day  it  falls  due. 

(2)  Where  the  bill  is  payable  on  demand,  then,  subject  to  the  provisions 
of  this  act,  presentment  must  be  made  within  a  reasonable  time  after  its  issue 
in  order  to  render  the  drawer  liable,  and  within  a  reasonable  time  after  its 
indorsement,  in  order  to  render  the  indorser  liable. 

In  determining  what  is  a  reasonable  time,  regard  shall  be  had  to  the  nature 
of  the  bill,  the  usage  of  trade  with  regard  to  similar  bills,  and  the  facts  of  the 
particular  ease. 

(3)  Presentment  must  be  made  by  the  holder  or  by  some  person  authorized 
to  receive  payment  on  his  behalf  at  a  reasonable  hour  on  a  business  day,  at 
the  proper  place  as  hereinafter  defined,  either  to  the  person  designated  by  the 
bill  as  payer,  or  to  some  person  authorized  to  pay  or  refuse  payment  on  his 
behalf  if  with  the  exercise  of  reasonable  diligence  such  person  can  there  be 
found. 
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(4)  A  bill  is  presented  at  the  proper  place: — 

(a)  Where  a  place  of  payment  is  specified  in  the  bill  and  the  bill  is 
there  presented. 

(6)  Where  no  place  of  payment  is  specified,  but  the  address  of  the 
drawee  or  acceptor  is  given  in  the  bill,  and  the  bill  is  there 
presented. 

(c)  Where  no  place  of  payment  is  specified,  and  no  address  given,  and 
the  bill  is  presented  at  the  drawee's  or  acceptor's  place  of  busi- 
ness if  known,  and  if  not,  at  his  ordinary  residence  if  known. 

{d)  In  any  other  case,  if  presented  to  the  drawee  or  acceptor  wherever 
he  can  be  found,  or  if  presented  at  his  last  known  place  of 
business  or  residence. 

(5)  Where  a  bill  is  presented  at  the  proper  place,  and  after  the  exercise  of 
reasonable  diligence  no  person  authorised  to  pay  or  refuse  payment  can  be 
found  there,  no  further  presentment  to  the  drawee  or  acceptor  is  required. 

(6)  Where  a  bill  is  drawn  upon  or  accepted  by  two  or  more  persons  who 
are  not  partners,  and  no  place  of  payment  is  specified,  presentment  must  be 
made  to  them  all. 

(7)  Where  the  drawee  or  acceptor  of  a  bill  is  dead,  and  no  place  of  payment 
is  specified,  presentment  must  be  made  to  a  personal  representative,  if  such 
there  be,  and  with  the  exercise  of  reasonable  diligence  can  be  found. 

(8)  Where  authorised  by  agreememt  or  usage  a  presentment  through  the 
post  oflBce  is  sufiicient. 

46.  Delay,    when    excused;    when    presentment    dispensed    with. — 

(1)  Delay  in  making  presentment  for  payment  is  excused  when  the  delay  is 
caused  by  circumstances  beyond  the  control  of  the  holder,  and  not  imputable 
to  his  default,  misconduct,  or  negligence.    When  the  cause  of  delay  ceases  to 
operate  presentment  must  be  made  with  reasonable  diligence. 
(2)  Presentment  for  payment  is  dispensed  with, — 

(o)  Where,  after  the  exercise  of  reasonable  diligence  presentment,  as 
required  by  this  Act,  cannot  be  effected. 
The  fact  that  the  holder  has  reason  to  believe  that  the  bill  will,  on  present- 
ment, be  dishonored,  does  not  dispense  with  the  necessity  for  presentment. 
(6)  Where  the  drawee  is  a  fictitious  person. 

(c)  As  regards  the  drawer  where  the  drawee  or  acceptor  is  not  bound, 
as  between  himself  and  the  drawer,  to  accept  or  pay  the  bill, 
and  the  drawer  has  no  reason  to  believe  that  the  bill  would  be 
paid  if  presented. 
{d)  As  regards  an  indorser,  where  the  bill  was  accepted  or  made  for 
the  accommodation  of  that  indorser,  and  he  has  no  reason  to 
expect  that  the  bill  would  be  paid  if  presented, 
(e)   By  waiver  of  presentment,  express  or  implied. 

47.  Dishonor  by  non-payment. —  (1)  A  bill  is  dishonored  by  non-payment 
(o)  when  it  is  duly  presented  for  payment  and  payment  is  refused  or  cannot 
be  obtained,  or  (6)  when  presentment  is  excused  and  the  bill  is  overdue  and 
unpaid. 

(2)  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  dishonored  by  non- 
payment, an  immediate  right  of  recourse  against  the  drawer  and  indorsers 
accrues  to  the  holder. 
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48.  Notice  of  dishonor. — Subject  to  the  provisions  of  this  act,  -when  a  bill 
has  been  dishonored  by  non-acceptance  or  by  non-payment,  notice  of  dishonor 
must  be  given  to  the  drawer  and  each  indorser,  and  any  drawer  or  indorser  to 
whom  such  notice  is  not  given  is  discharged; 

Provided  that  — 

(1)  Where  a  bill  is  dishonored  by  non-acceptance,  and  notice  of  dishonor  is 
not  given,  the  rights  of  a  holder  in  due  course  subsequent  to  the  omission, 
£hall  not  be  prejudiced  by  the  omission. 

(2)  Where  a.  bill  is  dishonored  by  non-acceptance  and  due  notice  of  dis- 
honor is  given,  it  shall  not  be  necessary  to  give  notice  of  a  subsequent  dis- 
honor by  non-payment  unless  the  bill  shall  in  the  meantime  have  been 
accepted. 

49.  Notice  of  dishonor;  rules  controlling  validity. —  Notice  of  dishonor 
in  order  to  be  valid  and  effectual  must  be  given  in  accordance  with  the  fol- 
lowing rules: — 

(1)  The  notice  must  be  given  by  or  on  behalf  of  the  holder,  or  by  or  on 
behalf  of  an  indorser  who,  at  the  time  of  giving  it,  is  himself  liable  on  the  bill. 

(2)  Notice  of  dishonor  may  be  given  by  an  agent,  either  in  his  own  name, 
or  in  the  name  of  any  party  entitled  to  give  notice  whether  that  party  be  his 
principal  or  not. 

(3)  Where  the  notice  is  given  by  or  on  behalf  of  the  holder,  it  enures  for  the 
benefit  of  all  subsequent  holders  and  all  prior  indorsers  who  have  a  right  of 
recourse  against  the  party  to  whom  it  is  given. 

(4)  Where  notice  is  given  by  or  on  behalf  of  an  indorser  entitled  to  give 
notice  as  hereinbefore  provided,  it  enures  for  the  benefit  of  the  holder  and  all 
indorsers  subsequent  to  the  party  to  whom  notice  is  given. 

(5)  The  notice  may  be  given  in  writing  or  by  personal  communication, 
and  may  be  given  in  any  terms  which  sufficiently  identify  the  bill,  and 
intimate  that  the  bill  has  been  dishonored  by  non-acceptance  or  non-payment. 

(6)  The  return  of  a  dishonored  bill  to  the  drawer  or  an  indorser  is,  in  point 
of  form,  deemed  a  sufficient  notice  of  dishonor. 

(7)  A  written  notice  need  not  be  signed,  and  an  insufficient  written  notice 
may  be  supplemented  and  validated  by  verbal  eommimication.  A  misdescrip- 
tion of  the  bill  shall  not  vitiate  the  notice  unless  the  party  to  whom  the  notice 
is  given  is  in  fact  misled  thereby. 

(8)  Where  notice  of  dishonor  is  required  to  be  given  to  any  person  it  may 
be  given  either  to  the  party  him'self,  or  to  his  agent  in  that  behalf. 

(9)  Where  the  drawer  or  indorser  is  dead,  and  the  party  giving  notice  knows 
it,  the  notice  must  be  given  to  a  personal  representative  if  such  there  be,  and 
with  the  exercise  of  reasonable  diligence  he  can  be  found. 

(10)  Where  the  drawer  or  indorser  is  bankrupt,  notice  may  be  given  either 
to  the  party  himself  or  to  the  trustee. 

(11)  Where  there  are  two  or  more  drawers  or  indorsers  who  are  not  partr 
ners,  notice  must  be  given  to  each  of  them,  unless  one  of  them  has  authority 
to  receive  such  notice  for  the  others. 

(12)  The  notice  may  be  given  as  soon  as  the  bill  is  dishonored,  and  must  be 
given  within  a  reasonable  time  thereafter. 
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In  the  absence  of  special  circumstances  notice  is  not  deemed  to  have  been 
given  within  a  reasonable  time,  unless  — 

(o)  Where  the  person  giving  and  the  person  to  receive  notice  reside- 
in  the  sajne  place,  and  notice  is  given  or  sent  off  in  time  to 
reach  the  latter  on  the  day  after  the  dishonor  of  the  bill. 
(6)  Where  the  person  giving  and  the  person  to  receive  notice  reside 
in  different  places,  the  notice  is  sent  off  on  the  day  after  the 
dishonor  of  the  bill,  if  there  be  a  post  at  a  convenient  hour  on 
that  day,  and  if  there  be  no  such  post  on  that  day  then  by  the 
next  post  thereafter. 

(13)  Where  a  bill  when  dishonored  is  in  the  hands  of  an  agent,  he  may 
either  himself  give  notice  to  the  parties  liable  on  the  bill,  or  he  may  give 
notice  to  his  principal.  If  he  give  notice  to  his  principal,  he  must  do  so 
within  the  same  time  as  if  he  were  the  holder,  and  the  principal  upon  receipt 
of  such  notice  has  himself  the  same  time  for  giving  notice  as  if  the  agenf  had 
been  an  independent  holder. 

(14)  Where  a  party  to  a  bill  receives  due  notice  of  dishonor,  he  has  after 
the  receipt  of  such  notice  the  same  period  of  time  for  giving  notice  to  ante- 
cedent parties  that  the  holder  has  after  the  dishonor. 

(15)  Where  a  notice  of  dishonor  is  duly  addressed  and  posted,  the  sender  is 
deemed  to  have  given  due  notice  of  dishonor,  notwithstanding  any  miscarriage 
by  the  post  office. 

50.  Delay  in  giving  notice;  when  notice  dispensed  with. —  (1)  Delay 

in  giving  notice  of  dishonor  is  excused  where  the  delay  is  caused  by  circum- 
stances beyond  the  control  of  the  party  giving  notice,  and  not  imputable  to 
his  default,  misconduct,  or  negligence.    When  the  cause  of  delay  ceases  to 
.  operate  the  notice  must  be  given  with  reasonable  diligence. 
(2)  Notice  of  dishonor  is  dispensed  with  — 

(a)  When,  after  the  exercise  of  reasonable  diligence,  notice  as  re- 
quired by  this  act  cannot  be  given  to  or  does  not  reach  the 
drawer  or  indorser  sought  to  be  charged: 
(&)  By  waiver  express  or  implied.  Notice  of  dishonor  may  be  waived 
before  the  time  of  giving  notice  has  arrived,  or  after  the  omis- 
sion to  give  due  notice: 

(c)  As  regards  the  drawer  in  the  following  cases,  namely,  (1)  where 

drawer  and  drawee  are  the  same  person,  (2)  where  the  drawee 
is  a  fictitious  person  or  a  person  not  having  capacity  to  con- 
tract, (3)  where  the  drawer  is  the  person  to  whom  the  bill  is 
presented  for  payment,  (4)  where  the  drawee  or  acceptor  is  as 
between  himself  and  the  drawer  under  no  obligation  to  accept 
or  pay  the  bill,  (5)  where  the  drawer  has  countermanded 
payment: 

(d)  As  regards  the  indorser  in  the  following  cases,  namely,  (1)  where 

the  drawee  is  a  fictitious  person  or  a  person  not  having  capacity 
to  contract,  and  the  indorser  was  aware  of  the  fact  at  the  time 
he  indorsed  the  bill,  (2)  where  the  indorser  is  the  person  to 
whom  the  bill  is  presented  for  payment,  (3)  where  the  bill  was. 
accepted  or  made  for  his  accommodation. 
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51.  Protest  of  bills. —  (1)  Where  an  inland  bill  has  been  dishonored  it 
may,  if  the  holder  think  fit,  be  noted  for  non-acceptance  or  non-payment,  as 
the  case  may  be;  but  it  shall  not  be  necessary  to  note  or  protest  any  such  bill 
in  order  to  preserve  the  recourse  against  the  drawer  or  indorser. 

(2)  Where  a  foreign  bill,  appearing  on  the  face  of  it  to  be  such,  has  been  dis- 
honored by  non-acceptance  it  must  be  duly  protested  for  non-acceptance,  and 
where  such  a  bill,  which  has  not  been  previously  dishonored  by  non-acceptance, 
is  dishonored  by  non-payment  it  must  be  duly  protested  for  non-payment.  If 
it  be  not  so  protested  the  drawer  and  indorsers  are  discharged.  Where  a  bill 
does  not  appear  on  the  face  of  it  to  be  a  foreign  bill,  protest  thereof  in  case  of 
dishonor  is  unnecessary. 

(3)  A  bill  which  has  been  protested  for  non-acceptance  may  be  subsequently 
protested  for  non-payment. 

(4)  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  noted  or  protested, 
it  must  be  noted  on  the  day  of  its  dishonor.  When  a  bill  has  been  duly  noted, 
the  protest  may  be  subsequently  extended  as  of  the  date  of  the  noting. 

(5)  Where  the  acceptor  of  a  bill  becomes  bankrupt  or  insolvent  or  sus- 
pends payment  before  it  matures,  the  holder  may  cause  the  bill  to  be  protested 
for  better  security  against  the  drawer  and  indorsers. 

(6)  A  bill  must  be  protested  at  the  place  where  it  is  dishonored: 
Provided  that  — 

(o)  When  a.  bill  is  presented  through  the  post  office,  and  returned  by 
post  dishonored,  it  may  be  protested  at  the  place  to  which  it  is 
returned  and  on  the  day  of  its  return  if  received  during  busi- 
ness hours,  and  if  not  received  during  business  hours,  them  not 
later  than  the  next  business  day: 

(6)  When  a  bill  drawn  payable  at  the  place  of  business  or  residence 
of  some  person  other  than  the  drawee,  has  been  dishonored  by 
non-acceptance,  it  must  be  protested  for  non-payment  at  the 
pla<!e  where  it  is  expressed  to  be  payable,  and  no  further  pre- 
sentment for  payment  to,  or  demand  on,  the  drawee  is  necessary. 

(7)  A  protest  must  contain  a  copy  of  the  bill,  and  must  be  signed  by  the 
notary  making  it,  and  must  specify  — 

(o)  The  person  at  whose  request  the  bill  is  presented: 
(6)  The  place  and  date  of  protest,  the  cause  or  reason  for  protesting 
the  bill,  the  demand  made,  and  the  answer  given,  if  any,  or  the 
fact  that  the  drawee  or  acceptor  could  not  be  found. 

(8)  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly  detained  from  the  per- 
son entitled  to  hold  it,  protest  may  be  made  on  a  copy  or  written  particulars 
thereof. 

(9)  Protest  is  dispensed  with  by  any  circumstance  which  would  dispense 
with  notice  of  dishonor.  Delay  in  noting  or  protesting  is  excused  when  the 
delay  is  caused  by  circumstances  beyond  the  control  of  the  holder,  and  not 
imputable  to  his  default,  misconduct,  or  negligence.  When  the  cause  of  delay 
ceases  to  operate,  the  bill  must  be  noted  or  protested  with  reasonable  diligence. 

53.  Drawer  or  acceptor,  how  bound. —  (1)  When  a  bill  is  accepted  gen- 
erally presentment  for  payment  is  not  necessary  in  order  to  render  the  ac- 
ceptor liable. 
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(2)  When  by  the  terms  of  a  qualified  acceptance  presentment  for  payment  is 
required,  the  acceptor,  in  the  absence  of  an  express  stipulation  to  that  effect, 
is  not  discharged  by  the  omission  to  present  the  bill  for  payment  on  the  day 
that  it  matures. 

(3)  In  order  to  render  the  acceptor  of  a  bill  liable  it  is  not  necessary  to 
protest  it,  or  that  notice  of  dishonor  should  be  given  to  him. 

(4)  Where  the  holder  of  a  bill  presents  it  for  payment,  he  shall  exhibit  the 
bill  to  the  person  from  whom  he  demands  payment,  and  when  a  bill  is  paid 
the  holder  shall  forthwith  deliver  it  up  to  the  party  paying  it. 

Liabilities  of  Paeties. 

S3-  Bill  does  not  operate  as  assignment. —  (1)  A  bill,  of  itself,  does  not 
operate  as  an  assignment  of  funds  in  the  hands  of  the  drawee  available  for  the 
payment  thereof,  and  the  drawee  of  a  bill  who  does  not  accept  as  required  by 
this  Act  is  not  liable  on  the  instrument.  This  sub-section  shall  not  extend  to 
Scotland. 

(2)  In  Scotland,  where  the  drawee  of  a  bill  has  in  his  hands  funds  available 
for  the  payment  thereof,  the  bill  operates  as  an  assignment  of  the  sum  for 
which  it  is  drawn  in  favor  of  the  holder,  from  the  time  when  the  bill  is  pre- 
sented to  the  drawee. 

54.  Liability  of  acceptor. —  The  acceptor  of  a  bill,  by  accepting  it  — 

(1)  Engages  that  he  will  pay  it  according  to  the  tenor  of  his  acceptance: 

(2)  Is  precluded  from  denying  to  a  holder  in  due  course: 

(a)  The  existence  of  the  drawer,  the  genuineness  of  his  signature,  and 

his  capacity  and  authority  to  draw  the  bill; 
(6)  In  the  case  of  a  bill  payable  to  drawer's  order,  the  then  capacity 

of  the  drawer  to  indorse,  but  not  the  genuineness  or  validity  of 

his  indorsement; 
(c)   In  the  case  of  a  bill  payable  to  the  order  of  a  third  person,  the 

existence  of  the  payee  and  his  then  capacity  to  indorse,  but  not 

the  genuineness  or  validity  of  his  indorsement. 

55.  Liability  of  drawer  or  indorser. — (1)  The  drawer  of  a  bill  by  draw- 
ing it  — 

(a)  Engages  that  on  due  presentment  it  shall  be  accepted  and  paid 
according  to  its  tenor,  and  that  if  it  be  dishonored  he  vrill  com- 
pensate the  holder  or  any  indorser  who  is  compelled  to  pay  it, 
provided  that  the  requisite  proceedings  on  dishonor  be  duly 
taken; 

(6)  Is  precluded  from  denying  to  a  holder  in  due  course  the  existence 
of  the  payee  and  his  then  capacity  to  indorse. 
(2)  The  indorser  of  a  bill  by  indorsing  it  — 

(o)  Engages  that  on  due  presentment  it  shall  be  accepted  and  paid 
according  to  its  tenor,  and  that  if  it  be  dishonored  he  will  com- 
pensate the  holder  or  a  subsequent  indorser  who  is  compelled 
to  pay  it,  provided  that  the  requisite  proceedings  on  dishonor 
be  duly  taken; 
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(6)  Is  precluded  from  denying  to  a  holder  In  due  course  the  genuine- 
ness and  regularity  in  all  respects  of  the  drawer's  signature  and 
all  previous  indorsements; 

(c)  Is  precluded  from  denying  to  his  immediate  or  a  subsequent  in- 
dorsee that  the  bill  was  at  the  time  of  his  indorsement  a  valid 
and  subsisting  bill,  and  that  he  had  then  -a  good  title  thereto. 

56.  Liability  of  third  party. —  Where  a  person  signs  a  bill  otherwise  than 
as  drawer  or  acceptor,  he  thereby  incurs  the  liabilities  of  an  indorser  to  a 
holder  in  due  course. 

57.  Measure  of  damage. —  Where  a  bill  is  dishonored,  the  measure  of 
damages,  which  shall  be  deemed  to  be  liquidated  damages,  shall  be  as  follows: 

(1)  The  holder  may  recover  from  any  party  liable  on  the  bill,  and  the 
drawer  who  has  been  compelled  to  pay  the  bill  may  recover  from  the  acceptor, 
and  an  indorser  who  has  been  compelled  to  pay  the  bill  may  recover  from  the 
acceptor  or  from  the  drawer,  or  from  a  prior  indorser  — 

(o)  The  amount  of  the  bill: 

(6)  Interest  thereon  from  the  time  of  presentment  for  payment  if  the 
bill  is  payable  on  demand,  and  from  the  matiirity  of  the  bill  in 
any  other  case: 

(c)  The  expenses  of  noting,  or,  when  protest  is  necessary,  and  the  pro- 
test has  been  extended,  the  expenses  of  protest. 

(2)  In  the  case  of  a  bill  which  has  been  dishonored  abroad,  in  lieu  of  the 
above  damages,  the  holder  may  recover  from  the  drawer  or  an  indorser,  and 
the  drawer  or  an  indorser  who  has  been  compelled  to  pay  the  bill  may  recover 
from  any  party  liable  to  him,  the  amount  of  the  re-exchange  with  interest, 
thereon  until  the  time  of  payment. 

(3)  Where  by  this  act  interest  may  be  recovered  as  damages,  such  interest 
may,  if  justice  require  it,  be  withheld  wholly  or  in  part,  and  where  a  bill  is 
expressed  to  be  payable  with  interest  at  a  given  rate,  interest  as  damages  may 
or  may  not  be  given  at  the  same  rate  as  interest  proper. 

58.  Transferor  by  delivery  and  transferee.— (1)  Where  the  holder  of  a 
bill  payable  to  bearer  negotiates  it  by  delivery  without  indorsing  it,  he  ia 
called  a  "  transferor  by  delivery." 

(2)  A  transferor  by  delivery  is  not  liable  on  the  instrument. 

(3)  A  transferor  by  delivery  who  negotiates  a  bill  thereby  warrants  to  his 
immediate  transferee  being  a  holder  for  value  that  the  bill  is  what  it  purports 
to  be,  that  he  has  a  right  to  transfer  it,  and  that  at  the  time  of  transfer  he  is 
not  aware  of  any  fact  which  renders  it  valueless. 

Discharge  op  Bill. 

59.  Payment  in  due  course;  effect  of  payment. —  (1)  A  bill  is  dis- 
charged by  payment  in  due  course  by  or  on  behalf  of  the  drawee  or  acceptor. 

"  Payment  in  due  course  "  means  payment  made  at  or  after  the  maturity 
of  the  bill  to  the  holder  thereof  in  good  faith  and  without  notice  that  his  title 
to  the  bill  is  defective. 
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(2)  Subject  to  the  provisions  hereinaiter  contained,  when  a  bill  Is  paid  by 
the  drawer  or  an  indorser  it  is  not  discharged;  but 

(o)  Where  a  bill  payable  to,  or  to  the  order  of,  a  third  party  is  paid 
by  the  drawer,  the  drawer  may  enforce  payment  thereof  against 
the  acceptor,  but  may  not  re-issue  the  bill. 

(6)  Where  a  bill  is  paid  by  an  indorser,  or  where  a  bill  payable  to 
drawer's  order  is  paid  by  the  drawer,  the  party  paying  it  is 
remitted  to  his  former  rights  as  regards  the  acceptor  or  ante- 
cedent parties,  and  he  may,  if  he  thinks  fit,  strike  out  his  own 
and  subsequent  indorsements,  and  again  negotiate  the  bill. 

(3)  Where  an  accommodation  bill  is  paid  in  due  course  by  the  party  ac- 
commodated the  bill  is  discharged. 

6o.  Bill  drawn  on  banker;  forged  or  unauthorized  indorsement. — 

Where  a  bill  payable  to  order  on  demand  is  drawn  on  a  banker,  and  the 
banker  on  whom  it  is  drawn  pays  the  bill  in  good  faith  and  in  the  ordinary 
course  of  business,  it  is  not  incumbent  on  the  banker  to  show  that  the  indorse- 
ment of  the  payee  or  any  subsequent  indorsement  was  made  by  or  under  the 
authority  of  the  person  whose  indorsement  it  purports  to  be,  and  the  banker 
is  deemed  to  have  paid  the  bill  in  due  course,  although  such  indorsement  has 
been  forged  or  made  without  authority. 

6i.  Discharge  when  bill  in  hands  of  acceptor. —  When  the  acceptor  of  a 
bill  is  or  becomes  the  holder  of  it  at  or  after  its  maturity,  in  his  own  right, 
the  bill  is  discharged. 

62.  Waiver  of  rights  against  acceptor. —  (1)  When  the  holder  of  a  bill  at 
or  after  its  maturity  absolutely  and  unconditionally  renounces  his  rights 
against  the  acceptor  the  bill  is  discharged. 

The  renunciation  must  be  in  writing,  unless  the  bill  is  delivered  up  to  the 
acceptor. 

(2)  The  liabilities  of  any  party  to  a  bill  may  in  like  manner  be  renounced 
by  the  holder  before,  at,  or  after  its  maturity;  but  nothing  in  this  section 
shall  affect  the  rights  of  a  holder  in  due  course  without  notice  of  the 
renunciation. 

63.  Cancellation. —  (1)  Where  a  bill  is  intentionally  cancelled  by  the 
holder  or  his  agent,  and  the  cancellation  is  apparent  thereon,  the  bill  is 
discharged. 

(2)  In  like  manner  any  party  liable  on  a  bill  may  be  discharged  by  the 
intentional  cancellation  of  his  signature  by  the  holder  or  his  agent.  In  such 
case  any  indorser  who  would  have  had  a  right  of  recourse  against  the  party 
whose  signature  is  cancelled,  is  also  discharged. 

(3)  A  cancellation  made  unintentionally,  or  under  a  mistake,  or  without 
the  authority  of  the  holder  is  inoperative;  but  where  a  bill  or  any  signature 
thereon  appears  to  have  been  cancelled  the  burden  of  proof  lies  on  the  party 
who  alleges  that  the  cancellation  was  made  unintentionally,  or  under  a  mis- 
take, or  without  authority. 
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64.  Alteration  of  bill. — (1)  Where  a  bill  or  acceptance  is  materially  al- 
tered without  the  assent  of  all  parties  liable  on  the  bill,  the  bill  is  avoided, 
except  as  against  a  party  who  has  himself  made,  authorised,  or  assented  to 
the  alteration,  and  subsequent  indorsers. 

Provided  that. 

Where  a  bill  has  been  materially  altered,  but  the  alteration  is  Tiot  apparent, 
^nd  the  bill  is  in  the  hands  of  a  holder  in  due  course,  such  holder  may  avail 
himself  of  the  bill  as  if  it  had  not  been  altered,  and  may  enforce  payment  of 
it  according  to  its  original  tenour. 

(2)  In  particular  the  following  alterations  are  material,  namely,  any  altera- 
-tion  of  the  date,  the  sum  payable,  the  time  of  payment,  the  place  of  payment, 
and,  where  a  bill  has  been  accepted  generally,  the  addition  of  a  place  of 
payment  vrithout  the  acceptor's  assent. 

Acceptance  and  Payment  fob  Honor. 

65.  Acceptance  for  honor  supra  protest.—  (1)  Where  a  bill  of  exchange 
has  been  protested  for  dishonor  by  non-acceptance,  or  protested  for  better 
■security,  and  is  not  overdue,  any  person,  not  being  a,  party  already  liable 
thereon,  may,  with  the  consent  of  the  holder,  intervene  and  accept  the  bill 
supra  protest,  for  the  honor  of  any  party  liable  thereon,  or  for  the  honor  of 
Ihe  person  for  whose  account  the  bill  is  drawn. 

(2)  A  bill  may  be  accepted  for  honor  for  part  only  of  the  sum  for  which  it 
is  drawn. 

(3)  An  acceptance  for  honor  supra  protest  in  order  to  be  valid  must  — 

(a)  be  written  on  the  bill,  and  indicate  that  it  is  an  acceptance  for 

honor: 
(6)  be  signed  by  the  acceptor  for  honor. 

(4)  Where  an  acceptance  for  honor  does  not  expressly  state  for  whose  honor 
it  is  made,  it  is  deemed  to  be  an  acceptance  for  the  honor  of  the  drawer. 

(5)  Where  a  bill  payable  after  sight  is  accepted  for  honor,  its  maturity  is 
calculated  from  the  date  of  the  noting  for  non-acceptance,  and  not  from  the 
^ate  of  the  acceptance  for  honor. 

66.  Liability  of  acceptor  for  honor. —  (1)  The  acceptor  for  honor  of  a 
bill  by  accepting  it  engages  that  he  will,  on  due  presentment,  pay  the  bill 
according  to  the  tenor  of  his  acceptance,  if  it  is  not  paid  by  the  drawee,  pro- 
vided it  has  been  duly  presented  for  payment,  and  protested  for  non-payment, 
and  that  he  receives  notice  of  these  facts. 

(2)  The  acceptor  for  honor  is  liable  to  the  holder  and  to  all  parties  to  the 
"bill  subsequent  to  the  party  for  whose  honor  he  has  accepted. 

67.  Presentment  to  acceptor  for  honor.— (1)  Where  a  dishonored  bill 
has  been  accepted  for  honor  supra  protest,  or  contains  a  reference  in  case  of 
need,  it  must  be  protested  for  non-payment,  before  it  is  presented  for  payment 
to  the  acceptor  for  honor,  or  referee  in  case  of  need. 

(2)  Where  the  address  of  the  acceptor  for  honor  is  in  the  same  place  where 
the  bill  is  protested  for  non-payment,  the  bill  must  be  presented  to  him  not 
later  than  the  day  following  its  maturity;  and  where  the  address  of  the  ac- 
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ceptoir  for  honor  is  in  some  place  other  than  the  place  where  it  was  protested 
for  non-payment,  the  bill  must  be  forwarded  not  later  than  the  day  following 
its  maturity,  for  presentment  to  him. 

(3)  Delay  in  presentment  or  non-presentment  is  excused  by  any  circum- 
stance which  would  excuse  delay  in  presentment  for  payment  or  non-present- 
ment for  payment. 

(4)  When  a  bill  of  exchange  is  dishonored  by  the  acceptor  for  honor  it 
must  be  protested  for  non-payment  by  him. 

68.  Payment  for  honor  supra  protest. —  (1)  Where  a  biU  has  been 
protested  for  non-payment,  any  person  may  intervene  and  pay  it  supra  protest 
for  the  honor  of  any  party  liable  thereon,  or  for  the  honor  of  the  person  for 
whose  account  the  bill  is  drawn. 

(2)  Where  two  or  more  persons  offer  to  pay  a  bill  for  the  honor  of  different 
parties,  the  person  whose  payment  will  discharge  most  parties  to  the  bill  shall 
have  the  preference. 

(3)  Payment  for  honor  supra  protest,  in  order  to  operate  as  such  and  not 
as  a  mere  voluntary  payment,  must  be  attested  by  a  notarial  act  of  honor 
which  may  be  appended  to  the  protest  or  form  an  extension  of  it. 

(4)  The  notarial  act  of  honor  must  be  founded  on  a,  declaration  made  by 
the  payer  for  honor,  or  his  agent  in  that  behalf,  declaring  his  intention  to  pay 
the  bill  for  honor,  and  for  whose  honor  he  pays. 

(5)  Where  a  bill  has  been  paid  for  honor,  all  parties  subsequent  to  the  party 
for  whose  honor  it  is  paid  are  discharged,  but  the  payer  for  honor  is  subro- 

.  gated  for,  and  succeeds  to  both  the  rights  and  duties  of,  the  holder  as  regards- 
the  party  for  whose  honor  he  pays,  and  all  parties  liable  to  that  party. 

(6)  The  payer  for  honor  on  paying  to  the  holder  the  amount  of  the  bill  and 
.  the  notarial  expenses  incidental  to  its  dishonor  is  entitled  to  receive  both  the 

bill  itself  and  the  protest.  If  the  holder  do  not  on  demand  deliver  them  up 
he  shall  be  liable  to  the  payer  for  honor  in  damages. 

(7)  Where  the  holder  of  a  bill  refuses  to  receive  payment  supra  protest  he 
shall  lose  his  right  of  recourse  against  any  party  who  would  have  been  dis- 
charged by  such  payment. 

Lost  Instbtjments. 

69.  Holder's  right  to  duplicate  of  lost  bill.—  Where  a  bill  has  been  lost 
before  it  is  overdue,  the  person  who  was  the  holder  of  it  may  apply  to  the 
drawer  to  give  him  another  bill  of  the  same  tenor,  giving  security  to  the 
drawer  if  required  to  indemnify  him  against  all  persons  whatever  in  case  the 
bill  alleged  to  have  been  lost  shall  be  found  again. 

If  the  drawer  on  request  as  aforesaid  refuses  to  give  such  duplicate  bill,  he 
may  he  compelled  to  do  so. 

70.  Effect. —  In  any  action  or  proceeding  upon  a  bill,  the  court  or  a  judge 
may  order  that  the  loss  of  the  instrument  shall  not  be  set  up,  provided  an 
indemnity  be  given  to  the  satisfaction  of  the  court  or  judge  against  tha 
claims  of  any  other  person  upon  the  instrument  in  question. 


§§  71,  72.    English  Bills  of  Exchange  Act,  1882.  713 

Bill  in  a  Set. 

71.  Provisions  applicable  to  bills  in  a  set. —  (1)  Where  a  bill  is  drawn 
in  a  set,  each  part  oi  the  set  being  numbered,  and  containing  a  reference  to 
the  other  parts,  the  whole  of  the  parts  constitute  one  biU. 

(2)  Where  the  holder  of  a  set  indorses  two  or  more  parts  to  diflferent  per- 
sons, he  is  liable  on  every  such  part,  and  every  indorser  subsequent  to  him  is 
liable  on  the  part  he  has  himself  indorsed,  as  if  the  said  parts  were  separate 
bills. 

(3)  Where  two  or  more  parts  of  a  set  are  negotiated  to  different  holders  in 
due  course,  the  holder  whose  title  first  accrues  is  as  between  such  holders 
deemed  the  true  owner  of  the  bill;  but  nothing  in  this  sub-section  shall  affect 
the  rights  of  a  person  who  in  due  course  accepts  or  pays  the  part  first  pre- 
sented to  him. 

(4)  The  acceptance  may  be  written  on  any  part,  and  it  must  be  written  on 
one  part  only. 

If  the  drawee  accepts  more  than  one  part,  and  such  accepted  parts  get  into 
the  hands  of  different  holders  in  due  course,  he  is  liable  on  every  such  part  as 
if  it  were  a  separate  bill. 

(5)  When  the  acceptor  of  a  bill  drawn  in  a  set  pays  it  without  requiring 
the  part  bearing  his  acceptance  to  be  delivered  up  to  him,  and  that  part  at 
maturity  is  outstanding  in  the  hands  of  a  holder  in  due  course,  he  is  liable 
to  the  holder  thereof. 

(6)  Subject  to  the  preceding  rules,  where  any  one  part  of  a  bill  drawn  in  a 
set  is  discharged  by  payment  or  otherwise,  the  whole  bill  is  discharged. 

Conflict  of  Laws. 

72.  What  law  governs. —  Where  a  bill  drawn  in  one  country  is  nego- 
tiated, accepted,  or  payable  in  another,  the  rights,  duties,  and  liabilities  of 
the  parties  thereto  are  determined  as  follows: — 

(1)  The  validity  of  a  bill  as  regards  requisites  in  form  is  determined  by  the 
law  of  the  place  of  issue,  and  the  validity  as  regards  requisites  in  form  of  the 
supervening  contracts,  such  as  acceptance,  or  indorsement,  or  acceptance  supra 
protest,  is  determined  by  the  law  of  the  place  where  such  contract  was  made. 

Provided  that  — 

(o)  Where  a  bill  is  issued  out  of  the  United  Kingdom  it  is  not  invalid 
by  reason  only'  that  it  is  not  stamped  in  accordance  with  the 
law  of  the  place  of  issue: 

(6)  Where  a  bill,  issued  out  of  the  United  Kingdom,  conforms,  as 
regards  requisites  in  form,  to  the  law  of  the  United  Kingdom, 
it  may,  for  the  purposes  of  enforcing  payment  thereof,  be 
treated  as  valid  as  between  all  persons  who  negotiate,  hold,  or 
become  parties  to  it  in  the  United  Kingdom. 

(2)  Subject  to  the  provisions  of  this  Act,  the  interpretation  of  the  drawing, 
indorsement,  acceptance,  or  acceptance  supra  protest  of  a  bill,  is  determined 
by  the  law  of  the  place  where  such  contract  is  made. 
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Provided  that  where  an  inland  bill  is  indorsed  in  a  foreign  country  the  in- 
dorsement shall  as  regards  the  payer,  be  interpreted  according  to  the  law  of 
the  United  Kingdom. 

(3)  The  duties  of  the  holder  with  respect  to  presentment  for  acceptance  or 
payment  and  the  necessity  for  or  su£Sciency  of  a  protest  or  notice  of  dishonor, 
or  otherwise,  are  determined  by  the  law  of  the  place  where  the  act  is  done  or 
the  bill  is  dishonored. 

(4)  Where  a  bill  is  drawn  out  of  but  payable  in  the  United  Kingdom  and 
the  sum  payable  is  not  expressed  in  the  currency  of  the  United  Kingdom,  the 
amount  shall,  in  the  absence  of  some  express  stipulation,  be  calculated  ac- 
cording to  the  rate  of  exchange  for  sight  drafts  at  the  place  of  payment  on 
the  day  the  bill  is  payable. 

(5)  Where  a  bill  is  drawn  in  one  country  and  is  payable  in  another,  the 
due  date  thereof  is  determined  according  to  the  law  of  the  place  where  it  is 
payable. 

PART  III. 
Cheques  on  a  Banker. 

73.  Definition  of  clieque. —  A  cheque  is  a  bill  of  exchange  drawn  on  a 
banker  payable  on  demand. 

Except 'as  otherwise  provided  in  this  part,  the  provisions  of  this  act  applica- 
ble to  a  bill  of  exchange  payable  on  demand,  apply  to  a  cheque. 

74.  Presentment  of  cheque  for  payment. —  Subject  to  the  provisions 

of  this  act  — 

(1)  Where  a  cheque  is  not  presented  for  payment  within  a  reasonable  time 
of  its  issue,  and  the  drawer  or  the  person  on  whose  account  it  is  drawn  had 
the  right  at  the  time  of  such  presentment  as  between  him  and  the  banker  to 
have  the  cheque  paid  and  suffers  actual  damage  through  the  delay,  he  is  dis- 
charged to  the  extent  of  such  damage,  that  is  to  say,  to  the  extent  to  which 
such  drawer  or  person  is  a  creditor  of  such  banker  to  a  larger  amoimt  than 
he  would  have  been  had  such  cheque  been  paid. 

(2)  In  determining  what  is  a  reasonable  time  regard  shall  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade  and  of  bankers,  and  the  facts  of 
the  particular  case. 

(3)  The  holder  of  such  cheque  as  to  which  such  drawer  or  person  is  dis- 
charged shall  be  a  creditor,  in  lieu  of  such  drawer  or  person,  of  such  banker 
to  the  extent  of  such  discharge,  and  entitled  to  recover  the  amount  from  him. 

75.  Revocation  of  authority  to  pay. —  The  duty  and  authority  of  a 
banker  to  pay  a  cheque  drawn  on  him  by  his  customer  are  determined  by 

(1)  Countermand  of  payment: 

(2)  Notice  of  customer's  death. 
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Crossed  Cheqwes. 

76.  Crossed  checks  defined. —  (1)  Where  a  cheque  bears  across  its  face 
an  addition  of  .(o)  the  words  "and  company"  or  any  abbreviation  thereof 
between  two  parallel  transverse  lines,  either  with  or  without  the  words  "  not 
negotiable";  or  (6)  two  parallel  transverse  lines  simply,  either  with  or  with- 
out the  words  "not  negotiable";  that  addition  constitutes  a  crossing,  and 
the  cheque  is  crossed  generally. 

(2)  Where  a,  cheque  bears  across  its  face  an  addition  of  the  name  of  a 
banker,  either  with  or  without  the  words  "not  negotiable,"  that  addition 
-constitutes  a  crossing,  and  the  cheque  is  crossed  specially  and  to  that  banker. 

77.  Crossed  by  drawer,  et  cetera. —  (1)  A  cheque  may  be  crossed  gen- 
erally or  specially  by  the  drawer. 

(2)  Where  a  cheque  is  uncrossed,  the  holder  may  cross  it  generally  or 
specially. 

(3)  Where  a  cheque  is  crossed  generally  the  holder  may  cross  it  specially. 

(4)  Where  a  cheque  is  crossed  generally  or  specially,  the  holder  may  add  the 
words  "not  negotiable." 

(5)  Where  a  cheque  is  crossed  specially,  the  banker  to  whom  it  is  crossed 
may  again  cross  it  specially  to  another  banker  for  collection. 

(6)  Where  an  uncrossed  cheque,  or  a  cheque  crossed  generally,  is  sent  to  a 
hanker  for  collection,  he  may  cross  it  specially  to  himself. 

78.  Crossing  material  part. —  A  crossing  authorised  by  this  act  is  a  ma- 
terial part  of  the  cheque;  it  shall  not  be  lawful  for  any  person  to  obliterate 
•or,  except  as  authorized  by  this  Act,  to  add  to  or  alter  the  crossing. 

79.  Duties  of  banlcer  as  to  crossed  cheques. —  fl)  Where  a  cheque  is 
crossed  specially  to  more  than  one  banker,  except  when  crossed  to  an  agent  for 
■collection  being  a  banker,  the  banker  on  whom  it  is  drawn  shall  refuse  pay- 
ment thereof. 

(2)  Where  the  banker  on  whom  «.  cheque  is  drawn  which  is  so  crossed 
nevertheless  pays  the  same,  or  pays  a  cheque  crossed  generally  otherwise  than 
to  a  banker,  or  if  crossed  specially  otherwise  than  to  the  banker  to  whom  it 
is  crossed,  or  his  agent  for  collection  being  a  banker,  he  is  liable  to  the  true 
■owner  of  the  cheque  for  any  loss  he  may  sustain  owing  to  the  cheque  having 
been  so  paid. 

Provided  that  where  a  cheque  is  presented  for  payment  which  does  not,  at 
the  time  of  presentment  appear  to  be  crossed,  or  to  have  had  »  crossing  which 
has  been  obliterated,  or  to  have  been  added  to  or  altered  otherwise  than  as 
authorized  by  this  act,  the  banker  paying  the  cheque  in  good  faith  and  with- 
out negligence  shall  not  be  responsible  or  incur  any  liability,  nor  shall  the 
3)ayment  be  questioned  by  reason  of  the  cheque  having  been  crossed,  or  of  the 
-crossing  having  been  obliterated  or  having  been  added  to  or  altered  otherwise 
than  as  authorized  by  this  Act,  and  of  payment  having  been  made  otherwise 
than  to  a,  banker,  or  to  the  banker  to  whom  the  cheque  is  or  was  crossed,  or 
to  his  agent  for  collection  being  a  banker,  as  the  case  may  be. 
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80.  Liability  of  banlcer  and  drawer  as  to  crossed  clieque. —  Where  the 
banker,  on  whom  a  crossed  cheque  is  drawn,  in  good  faith  and  without  negli- 
gence pays  it,  if  crossed  generally,  to  a  banker,  and  if  crossed  specially,  to  the 
banker  to  whom  it  is  crossed,  or  hia  agent  for  collection  being  a  banker,  the 
banker  paying  the  cheque,  and,  if  the  cheque  has  come  into  the  hands  of  the 
payee,  the  drawer,  shall  respectively  be  entitled  to  the  same  rights  and  be 
placed  in  the  same  position  as  if  payment  of  the  cheque  had  been  made  to 
the  true  owner  thereof. 


81.  Effect  of  crossing  on  liolder. —  Where  a,  person  takes  a.  crossed 
cheque  which  bears  on  it  the  words  "not  negotiable,"  he  shall  not  have  and 
shall  not  be  capable  of  giving  a  better  title  to  the  cheque  than  that  which 
the  person  from  whom  he  took  it  had. 

83.  Protection  to  collecting  banker. —  Where  a  banker  in  good  faith 
and  without  negligence  receives  payment  for  a  customer  of  a  cheque  crossed 
generally  or  specially  to  himself,  and  the  customer  has  no  title  or  a  defective 
title  thereto,  the  banker  shall  not  incur  any  liability  to  the  true  owner  of  the 
cheque  by  reason  only  of  having  received  such  payment. 


PART  IV. 
Promissory  Notes. 

83.  Promissory  note  defined. —  (1)  A  promissory  note  is  an  uncondi- 
tional promise  in  writing  made  by  one  person  to  another  signed  by  the  maker, 
engaging  to  pay,  on  demand  or  at  a  fixed  or  determinable  future  time,  a.  sum 
certain  in  money,  to,  or  to  the  order  of,  a  specified  person  or  to  bearer. 

(2)  An  instrument  in  the  form  of  a  note  payable  to  maker's  order  is  not  a 
note  within  the  meaning  of  this  section  unless  and  until  it  is  indorsed  by  the 
maker. 

(3)  A  note  is  not  invalid  by  reason  only  that  it  contains  also  a  pledge  of 
collateral  security  with  authority  to  sell  or  dispose  thereof. 

(4)  A  note  which  is,  or  on  the  face  of  it  purports  to  be,  both  made  and 
payable  within  the  British  Islands  is  an  inland  note.  Any  other  note  is  a 
foreign  note. 

84.  Delivery  necessary. —  A  promissory  note  is  inchoate  and  incomplete 
until  delivery  thereof  to  the  payee  or  bearer. 

85.  Joint  and  several  notes.— (1)  A  promissory  note  may  be  made  by 
two  or  more  makers,  and  they  may  be  liable  thereon  jointly,  or  jointly  and 
severally  according  to  its  tenor. 

(2)  Where  a  note  runs  "  I  promise  to  pay  "  and  is  signed  by  two  or  more 
persons  it  is  deemed  to  be  their  joint  and  several  note. 
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86.  Note  payable  on  demand. —  (1)  Where  a  note  payable  on  demand 
has  been  indorsed,  it  must  be  presented  for  payment  within  a,  reasonable  time 
of  the  indorsement.    If  it  be  not  so  presented  the  indorser  is  discharged. 

(2)  In  determining  what  is  a  reasonable  time,  regard  shall  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade  and  the  facts  of  the  particular 
case. 

(3)  Where  a  note  payable  on  demand  is  negotiated,  it  is  not  deemed  to  be 
overducj  for  the  purpose  of  ailecting  the  holder  with  defects  of  title  of  which 
he  had  no  notice,  by  reason  that  it  appears  that  a  reasonable  time  for  pre- 
senting it  for  payment  has  elapsed  since  its  issue. 

87.  Presentment  for  payment. —  (1)  Where  a  promissory  note  is  in  the 
body  of  it  made  payable  at  a  particular  place,  it  must  be  presented  for  pay- 
ment at  that  place  in  order  to  render  the  maker  liable.  In  any  other  ease, 
presentment  for  payment  is  not  necessary  in  order  to  render  the  maker  liable. 

(2)  Presentment  for  payment  is  necessary  in  order  to  render  the  indorser  of 
a  note  liable. 

(3)  Where  -  note  is  in  the  body  of  it  made  payable  at  a  particular  place, 
presentment  at  that  place  is  necessary  in  order  to  render  an  indorser  liable; 
but  when  a  place  of  payment  is  indicated  by  way  of  memorandum  only,  pre- 
sentment at  that  place  is  sufficient  to  render  the  indorser  liable,  but  a  pre- 
sentment to  the  maker  elsewhere,  if  sufficient  in  other  respects,  shall  also 
suffice. 

88.  Liability  of  maker. —  The  maker  of  a  promissory  note  by  making  it  — 

(1)  Engages  that  he  will  pay  it  according  to  its  tenor; 

(2)  Is  precluded  from  denying  to  a  holder  in  due  course  the  existence  of 
the  payee  and  bis  then  capacity  to  indorse. 

89.  Application  of  Act  to  notes. —  (1)  Subject  to  the  provisions  in  this 
part  and  except  as  by  this  section  provided,  the  provisions  of  this  Act  relating 
to  bills  of  exchange  apply,  with  the  necessary  modifications  to  promissory 
notes. 

(2)  In  applying  those  provisions  the  maker  of  a  note  shall  be  deemed  to 
correspond  with  the  acceptor  of  a  bill,  and  the  first  indorser  of  a  note  shall 
be  deemed  to  correspond  with  the  drawer  of  an  accepted  bill  payable  to 
drawer's  order. 

(3)  The  following  provisions  as  to  bills  do  not  apply  to  notes;  namely, 
provisions  relating  to —  ' 

(a)  Presentment  for  acceptance; 
(6)  Acceptance; 

(c)  Acceptance  supra  protest; 

(d)  Bills  in  a  set. 

{4)  Where  a  foreign  note  is  dishonored,  protest  thereof  is  unnecessary. 
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PART  V. 
Supplementary. 

90.  Good  faith. —  A  thing  is  deemed  to  be  done  in  good  faith,  within  the. 
meaning  of  this  Act,  where  it  is  in  fact  done  honestly,  whether  it  is  done 
negligently  or  not. 

91.  Signature. — (1)  Where,  by  this  Act,  any  instrument  or  writing  is. 
required  to  be  signed  by  any  person,  it  is  not  necessary  that  he  should  sign  it 
with  his  own  hand,  but  it  is  sufficient  if  his  signature  is  written  thereon  by 
some  other  person  by  or  under  his  authority. 

(2)  In  the  case  of  a  corporation,  where  by  this  Act,  any  instrument  or 
writing  is  required  to  be  signed,  it  is  sufficient  if  the  instrument  or  writing- 
be  sealed  with  the  corporate  seal. 

But  nothing  in  this  section  shall  be  construed  as  requiring  the  bill  or  note 
of  a  corporation  to  be  under  seal. 

93.  Computation  of  time. —  Where,   by  this  Act,   the  time  lin>ited   for 
doing  any  act  or  thing  is  less  than  three  days,  in  reckoning  time,  non-business 
days  are  excluded. 
"  Non-business  days  "  for  the  purposes  of  this  Act  mean  — 
(o)  Sunday,  Good  Friday,  Christmas  Day: 
(6)  A  bank  holiday  under  the   Bank  Holidays   Act,   1871,   or   acts 

amending  it: 
(c)  A   day   appointed  by  Koyal  proclamation   as   a  public   fast  or 
thanksgiving  day. 
Any  other  day  is  a  business  day. 

93.  Wlien  noting  equivalent  to  protest.— For  the  purposes  of  this  Act, 
where  a  bill  or  note  is  reqtiired  to  be  protested  within  a  specified  time  or 
before  some  further  proceeding  is  taken,  it  is  sufficient  that  the  bill  has  been 
noted  for  protest  before  the  expiration  of  the  specified  time  or  the  taJdng  of 
the  proceeding;  and  the  formal  protest  may  be  extended  at  any  time  there- 
after as  of  the  date  of  the  noting. 

94.  Protest  by  persons  wlio  are  not  notaries. —  Where  a  dishonored 
bill  or  note  is  authorized  or  required  to  be  protested,  and  the  services  of  a 
notary  cannot  be  obtained  at  the  place  where  the  bill  is  dishonored,  any 
householder  or  substantial  resident  of  the  place  may,  in  the  presence  of  two 
witnesses,  give  a  certificate,  signed  by  them,  attesting  the  dishonor  of  the  bill, 
and  the  certificate  shall  in  all  respects  operate  as  if  it  were  a  formal  protest 
of  the  bill. 

The  form  given  in  Schedule  1  to  this  Act  may  be  used  with  necessary  modi- 
fications, and  if  used  shall  be  sufficient. 

95.  Warrants  for  dividend  may  be  crossed.— The  provisions  of  this 
Act  as  to  crossed  cheques  shall  apply  to  a  warrant  for  payment  of  dividend. 
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96.  Repeal. —  The  enactments  mentioned  in  the  second  schedule  to  this 
Act  are  hereby  repealed  as  from  the  commenoement  of  this  Act  to  the  extent 
in  that  schedule  mentioned. 

Provided  that  such  repeal  shall  not  affect  anything  done  or  suffered,  or  any 
right,  title,  or  interest  acquired  or  accrued  before  the  commencement  of  this 
Act  or  any  legal  proceeding  or  remedy  in  respect  of  any  such  thing,  right,  title,. 
or  interest. 

97.  Saving  provisions. — (1)  The  rules  in  bankruptcy  relating  to  bills  of 
exchange,  promissory  notes,  and  cheques,  shall  continue  to  apply  thereto  not- 
withstanding anything  in  this  Act  contained. 

(2)  The  rules  of  common  law  including  the  law  merchant,  save  in  so  far  as 
they  are  inconsistent  with  the  express  provisions  of  this  Act,  shall  continue 
to  apply  to  bills  of  exchange,  promissory  notes,  and  cheques. 

(3)  Nothing  in  this  Act  or  in  any  repeal  effected  thereby  shall  affect  — 

(a)  The  provisions  of  the  Stamp  Act,   1870,  or  acts  amending  it  or 

any  law  or  enactment  for  the  time  being  in  force  relating  to 

the  revenue: 
(6)  The  provisions  of  the  Companies  Act,  1862,  or  acts  amending  it 

or  any  act  relating  to  joint  stock  banks  or  companies: 
(C)  The  provisions  of  any  Act  relating  to  or  confirming  the  privileges 

of  the  Bank  of  England  or  the  Bank  of  Ireland  respectively: 
(d)  The  validity  of  any  usage  relating  to  dividend  warrants,  or  the 

indorsements  thereof. 

98.  Summary  diligence  in  Scotland. —  Nothing  in  this  Act  or  in  any 
repeal  effected  thereby  shall  extend  or  restrict,  or  in  any  way  alter  or  affect 
the  law  and  practice  in  Scotland  in  regard  to  summary  diligence. 

99.  Construction  with  other  acts. — Where  any  act  or  document  refers 
to  any  enactment  repealed  by  this  Act,  the  act  or  do^ment  shall  be  con- 
strued, and  shall  operate,  as  if  it  referred  to  the  corresponding  provisions  of 
this  Act. 

100.  Parol  evidence  in  Scotland.—  In  any  judicial  proceeding  in  Scot- 
land, any  fact  relating  to  a  bill  of  exchange,  bank  cheque,  or  promissory  note, 
which  is  relevant  to  any  question  of  liability  thereon,  may  be  proved  by 
parol  evidence:  Provided  that  this  enactment  shall  not  in  any  way  affect  the 
existing  law  and  practice  whereby  the  party  who  is,  according  to  the  tenor 
of  any  bill  of  exchange,  bank  cheque,  or  promissory  note,  debtor  to  the  holder 
in  the  amount  thereof,  may  be  required,  as  a  condition  of  obtaining  a  sist  of 
diligence,  or  suspension  of  a  charge,  or  threatened  charge  to  make  such  con- 
signation, or  to  find  such  caution  as  the  court  or  judge  before  whom  the  cause 
is  depending  may  require. 

This  section  shall  not  apply  to  any  case  where  the  bill  of  exchange,  bank 
cheque,  or  promissory  note  has  undergone  the  sesennial  prescription. 
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SCHEDULES. 
First  Schedule. 

Form  of  protest  which  may  be  used  when  the  services  of  a  notary  cannot 
be  obtained. 

Know  all  men  that  I,  A.  B.  (householder),  of  in  the  county 

of  ,  in  the  United  Kingdom,   at  the  request  of  C.  D.,  there 

being  no  notary  public  available,  did  on  the  day  of  188 

at  demand  payment   (or  acceptance)    of  the  bill   of  exchange 

hereunder  written,  from  E.  F.,  to  which  demand  he  made  answer  (state  an- 
swer, if  any).  Wherefore  I  now,  in  the  presence  of  G.  H.  and  J.  K.  do  protest 
the  said  bill  of  exchange. 

(Signed)  A.  B. 

G.  H.  1 

J   Tf    >  Witnesses. 

N.  B. —  The  bill  itself  should  be  annexed,  or  a  copy  of  the  bill  and  all  that 
is  written  thereon  should  be  underwritten. 
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payable  after  date  is  a  bill  of  exchange :  31 

by  one  bank  upon  another  in  another  State 32 

form  of,  declared  bill  of  exchange 32 

time  of  payment,  in  future 212 

post-dated,  validity,  etc 247 

statutory  definition &2S 

rules  applicable  to  bill  of  exchange  to  goverb 629 

made  payable  at  future  day ,. 629 

presentment  for  payment 630 

effect  of  delay 630 

drawer  remains  liable , 631 

indorser  released , 631 

reasonable  time  for 632 

certification,  equivalent  to  acceptance ,. 633 

by  bank  officers ,. 634 

powers  of  cashier 634 

effect ,. 63B 

liability  of  bank , 635 

procured  by  drawer 635 

does  not  operate  as  an  assignment 633 

general  rule  as  to  assignment  ...................................  637 

Coins.         ' 

instruments  payable  in  - ....-..,..-.- -.-.>-. ...... .  191 

Collateral. 

note  given  as,  not  negotiable .t 180 
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xecital  as. to  deposit  of  ISl,  236 

. .  -  ■  permitting  sale  of,  before  maturity  181 

provision  authorizing  sale  does  not  affect  negotiability 234,  233 

Collection. 

costs  trf;  provision  for,  effect  on-  negotiability 204-207 

•    ■  conflicting  authorities  207 

Indorsement  for,  effect,  etc 329 

Cotrinie'rcial  paper.  ~ 

d'efliiitidn 2 

of  infants  (see  Infants)   47 

of  married  women  (see  Mabbied  Women) 62 


Committee.     See  Executobs  and  Administbatobs 

of  incompetent  person,  rules  applicable 79 

bills  and  notes  by,  estate  not  bound 79 

Coiripretion. 

of  blank  instrument  by  holder  249 

holder  deemed  agent  for  purpose 250 

filling  in  amount 251,  252 

statutory  provision  as  to 253 

before  delivery,  statutory  provision 253,  254 

Computatfon. 

of  time;'  staitutdfy  provision 479 

general  rufe  .'.".■.'. 479 

Conditional  indorsement. 

definition;  effect  •.-.-.-.■.-.. .-. 336 

does-  not  -affect  negotiability 336 

-liability  -of  maker  or  drawer 337 

■statutory  •  provision- , , .  337 

Confession  of  Judgment. 

•provision  authorizing;  does-  not  affect  negotiability. 234,  238 

conflict -of  authorities -.-......,.. ,. 238 

•  -    in-  -whosff  favor  to  be  made ...,...-. 239 


Conflict  of  Jaws.- .  See.  Law.  of  Pjlaci:. 


Consideration, . . 

.stat?me.nt  pf,  do,es.  )ipt ,  affect  .negotiability , 184,  185 

omission  to  specify  value  of  241,  242 

proof  of,  when  value  is  expressed 243 

.necessity,,  in  general 271 

want  or  failure,  as  a  defense  between  original  parties 272 

want  of,  may  be  total  or  partial 273 

failure, -partial;  as  a  defense ■.-.•.-.-.  .• 273 
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statutory  rule  as  to  want  or  failure  275 

required  in  case  of  acceptance  or  indorsement 275 

siifficiency,  must  be  valuable,  definition  277 

statutory  provision  as  to  value  277 

inadequacy  no  defense   278 

evidence  of  fraud,  if  gross   279 

when  rights,  interests,  and  property  are  valueless 279 

exchange  of  commercial  paper 281 

love  and  aflfeetion 281 

agreement  to  marry 282 

gratuities,  and  agreements  to  contribute 282 

moral  obligation  284 

advancements  to  heir 285 

patent   rights    285 

acts  and  services 286 

waiver  of  rights  or  interests 287 

antecedent  or  pre-existing  debts   2S7 

debt  of  third  person 290 

surrender  of  claim 290 

against  estate  of  decedent  291 

settlement  of  doubtful  claim 291 

when  maker  is  ignorant  of  his  rights 292 

forbearance  to  sue 293 

extension  of  time 293 

fluctuating  balance 294 

illegal,  what  is , 294 

immorality 294 

illicit  cohabitation  294 

against-  public,  policy 295 

in  violation  of  statute  297 

wagers  and  gaming  contracts 298 

fraud-  vitiates   . . . . ; , 299 

fraudulent  as-  to  ^J^edito^s 300 

mistake  as  to,  relief 301 

presumption  as  to  valuable   301 

•  sonnegotiable  instruments   302 

■  effect  of  use  of  words  "  value  received  " 303 

■  burden  of  proof  on  defendant  303 

■    shifted  on  proof  of  illegality,  etc 303,  304 

■    -    rule  as  to,  in  Massachusetts 304 

illegality  of ,  as  a  defense 379 

burden  of  proof-  on  holder 396 

usurious^  -defense-  of 380 


Construction.  . 

of  negotiable  instruments, .  when  ambiguous 262 

discrepancy  between  words  and  figures 262 

marginal  figures,  effect  of  263 

when  interest  begins  to  run 264 
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of  negotiable  instruments —  (Continued).  paoe. 

failure  to  date 263 

conflict  between  written  and  printed  portions  of  instrument. .. .  265 

doubt  as  to  whether  instrument  is  bill  or  note 266 

person  deemed  indorser,  who  signs  without  indicating  intention..  267 

words,  "  I  promise  to  pay,"  signed  by  two  or  more  persons 267 

Contingencies. 

instruments  payable  on,  bot  negotiable   175 

examples  of 177 

promise  to  pay  out  of  partnership  funds 177 

yoid  upon  happening  of  certain  event  179 

note  given  as  collateral 180 

containing  recital  as  to  collateral  181 

indication  of  particular  funds,  is  not 182 

statement  of  transaction 182 

as  to  time  of  payment 219 

Continuation. 

of   negotiable   character    343,  344 

Contribute. 

agreement  to,  as  consideration 282 

assumptiob  of  liability  by  donee  because  of 283 

Contribution. 

right  to,  of  accoimnodation  parties 314 

Corporate  seal. 

effect  of  afSxing,  as  disclosing  agency 84,  83 

Corporations. 

indorsements  made  by  agents  of 100 

bills  and  notes,  power  to  execute 132 

authority  need  not  be  expressed  in  charter  133 

not  implied  by  English  rule,  in  certain  corporations 134 

American  rule  as  to,  implied 134 

does  not  exist  where  there  is  no  power  to  contract 135 

defense  of  ultra  vires 135 

not  to  be  set  up  against  bona  fide  holder 135 

apparently  valid  in  hands  of  innocent  holder 135 

accommodation  paper,  not  to  make  or  indorse 136 

in  hands  of  iona  fide  holder 137 

ratification  by  stockholders    137 

presumption  in  favor  of  validity 137 

officers'  power  to  issue 138 

inherent  power  of,  to  bind   139,  140 

implied  power  generally   140 

power  conferred  by  by-laws 140 

acquiescents  in  continued  transactions 141 
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bills  and  notes,  etc. —  (Continued). 

oiBcers'  power  to  issue —  (Continued).  page. 

proof  of  apparent  authority  142 

payment  of  individual  debt  or  for  own  use  142 

treasurer's  inherent  power  to  issue 138 

rule  in  Massachusetts    139 

drafts  accepted  by  138 

directors  may  issue    139 

agents,  rules  governing  powers  140 

rights  of  holders  receiving  from 140 

president,  power  to  issue   .' 141 

secretary,  power  to  issue 141 

superintendent  or  manager,  power  to  issue 141 

indorsement,  powers  of  officers   143 

form  of,  by  officers 146 

form  of;  contents   145,  146 

rules  as  to  agents  generally,  apply  to  officers  issuing 147 

officers,  authority  to  indorse 339 

want  of  authority  as  defense  against  holder  in  due  course ....  385 

discounting  notes,  maker  cannot  deny  authority 402 

Coupons, 

bonds  and,  how  drawn 37 

negotiability    38 

Creditors. 

consideration  fraudulent  as  to 300 

notes  in  fraud  of  300 

Currency. 

what  constitutes 191 

instruments  payable  in,  are  negotiable  191,  192 

Current  funds. 

instruments  payable  in   192,  193 

Date.  ^• 

necessity  of 241 

prima  facie  evidence  of  time  of  inception 241 

importance  of 245 

presumption  as  to ;  statutory  provision  246 

ante  or  post-dating  instruments  „ 246 

when  may  be  inserted 248 

filling  in  blank   249 

failure  to  specify,  considered  dated  at  time  of  issue 265 

Deatli. 

instrument  payable  on   218 

Debt  of  third  person. 

consideration  for  negotiable  instrument  290 
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Defect.  PAGE^ 

holder  must  take  without  notice  of 36t> 

notice  of,  what  constitutes  ( see  Notice) 368- 

holder  in  due  course  takes  free  from 381,  382 

Defective  title. 

what  constitutes;  statutory  provision 374 

fraud  and  duress   374 

illegal   consideration    379 

holder  in  due  course  takes  free  from 381 

Defense. 

of  insanity  of  indorser,  maker  may  plead  60 

want  or  failure  of  consideration,  as  between  original  parties 272 

may  be  total  or  partial  273 

partial  failure   273,  274 

statutory  rule 275 

inadequacy  of  consideration  not  available 278 

knowledge  of  holder  of  accommodation  paper  no 311 

fraud  as  to  consideration 299 

act  in  fraud  of  creditors   300 

where  transferred   after  maturity    361 

failure  and  want  of  consideration    362 

payment 362 

right  of  set-off  and  counterclaim 363 

title  not  acquired  by  transferee 363 

arising  after  transfer   364 

must  be  connected  with  instrument 364 

overdue  note  circumstance  of  suspicion  365 

misrepresentation  as  to  character  of  instrument 377,  378 

inability  of  maker,  to  read  378 

duress,  available  against  holder  in  due  course 378 

illegality  of  consideration   379 

void  by  statute  379 

gambling 379 

usury  as  380 

effect  of  statutes   380 

holder  in  due  course  takes  free  from 381 

infancy,  lunacy,  intoxication  383 

want  of  authority  of  agent  384 

of  corporate  officer   385 

agreements  between  original  parties  385 

breach  of,  effect   386 

where  instrument  is  in  hands  of  person  not  holder  in  due  course 387 

where  title  is  derived  from  holder  in  due  course 388 

purchase  made  by  payee   390 

of  forgery,  when  available   572 

Definitions. 

commercial  paper  2 

bill  of  exchange   4,  577 
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inland  bill  of  exchange , 11 

promissory,  notes    17 

bank  notes 23 

due   bills    25 

I.  O.  U.   '.. 26 

certificate  of  deposit  27 

check 28,  628 

bill  of  lading 33 

letter  of  credit   35 

signature 164 

money 190 

currency 191 

legal  tender  ^ 191 

indorsement 318,  319 

conditional  indorsement   336 

acceptance 593 

Delay. 

in  presentment  for  payment 467 

circumstances  causing  467 

in  giving  notice  of  dishonor 504 

Delivery. 

completion  of  blank  instrument  without  authority  before 253 

decisions  respecting   254 

contract  revocable  until 254,  256 

by  whom  made   ; 254 

mode  and  presumption , 254 

necessity  for  validity / 255,  256 

what  constitutes 256 

intent  controls  question   257 

mode;  deposit  in  mail 257 

to  ageUtof  payee 258 

conditional,  what  is 258 

'  authorities  holding,  invalid   260 

presumption  of  valid 260 

■  conclusive  as  to  holder  in  due  course 260 

by  plafeirig  signature  on  instrument  261 

negotisltion'  by,  of  instrument  payable  to  bearer 317 

When  indorsed  in  blank  318,  325,  326 

negotiation  by,  warranty  ; 418 

genuineness  of  instrument   419 

implied  in  absence  of  knowledge  419 

identity  of  thing  sold  420 

validity 421 

title  in  holder 421 

capacity  to  contract   422 

no  knowledge  of  fact  impairing  title 423 

of  insolvency  of  maker  423 

liability   of    429 
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when  instrument  payable  on 209 

inatrument  expresses  no  time  of  payment 210 

indorsement  after  maturity 212 

instrument  payable  on,  holder  in  due  course 367 

negotiated  within  reasonable  time 367 

Deposit. 

indorsement  for,  effect,  etc 330 

rights  and  liabilities  of  bank 330 

Diligence. 

reasonable,  presentment  for  payment  468 

to  ascertain  residence,  etc.,  of  maker,  etc 468,  469 

ascertain  address  of  party  to  be  served  with  notice  of  dishonor 513 

required,  to  excuse  notice  of  dishonor 527 

Discharge. 

of  firm  debt  by  note  of  member 128 

terminates  negotiability 346 

of  negotiable  instrument  j  statutory  provision 531 

by  payment  in  due  course 531,  532 

by  maker  or  acceptor 532 

transfer  of  note  to  maker 532 

by  accomodation  party  533 

by  one  of  two  or  more  joint  makers 534 

to  whom  made   534 

finder  or  thief   634,  535 

notice  of  loss  or  theft,  effect 534 

one  of  two  or  more  joint  payees 535 

person  in  possession  of  instrument 535 

original  payee,  without  requiring  production  of  paper 536 

deposit  in  bank  where  payable 536 

how  to  be  made  537 

money,  currency,  current  funds 537 

agreement  to  receive  services  or  property 538 

by  check,  effect 538 

new  notes  from  maker 539 

by  cancellation  and  surrender  540 

delivery  of  instrument  to  principal  debtor 540 

gift  of  note  to  maker 540 

words  written  on  face  of  instrument 540 

signature  canceled;  intention  541 

burden  of  proof 541 

by  accord  and  satisfaction 541 

by  renunciation;  statutory  provision  542 

by  alteration  (see  Alteration)    542,  556 

by  operation  of  law  543 

merger  in  judgment   543 

execution 543 

discharge  in  bankruptcy 543 
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of  persons  secondarily  liable 544 

rules  in  general   544 

by  discharge  of  instrument 545 

of  prior  party    546 

by  extension  of  time  to  maker  or  acceptor 547 

contract  must  be  enforceable   550 

effect  on  accommodation  parties   550 

rights  of  parties  on ;  statutory  provision 552 

against  maker  or  acceptor    552 

against  prior  party 553 

on  payment  by  indorser  to  indorsee 554 

negotiation   by    party   paying    555 

of  indorser  and  drawer,  by  qualified  acceptance 608 

of  foreign  bUI,  by  failure  to  protest 609 

Dissolution. 

of  partnership,  partners  not  bound  after 129 

notice  must  be  given 130 

does  not  affect  parties  without  knowledge 130 

notice,  what  is  sufficient 130 

authority  of  liquidating  partner 131 

agreement  of  partners  as  to  paper  executed  by  liquidating  part- 
ner    132 

Dishonor. 

by  nonpayment;  statutory  provision 472 

when  presented  and  payment  refused  472 

liability  of  persons  secondarily  liable  473 

notice  of  ( see  Notice  of  Dishonob) 485 

by  nonacceptance   591 

duty  and  rights  -of  holder   592 

notice  not  required 530 

acceptance  after 604 

of  bill  by  acceptor  for  honor 623 

notice  of,  law  governing 649 

Doubtful  claim. 

settlement,  consideration  for  instrument  291 

when  maker  in  ignorance  of  his  rights  292 

when  subject  of  litigation   292 

Drafts.       See  Bills  of  Exchange;  Checks. 

by  one  bank  upoli  another  in  another  State 32 

Drawee.        See  Acceptance. 

of  bill  of  exchange,  who  is   15 

bill  payable  to  order  of  226 

not  liable  before  acceptance   578 

bill  addressed  to  two  or  more  580 

47 
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of  bill  of  exchange,  who  Is  15 

signature  required    (see  Siqnatube) 162-165 

in  alternative,  not  binding 166 

forged,   ratification    166 

instrument  may  be  payable  to  order  of 223,  224 

when  regarded  as  promissory  note   225 

liability  of;  statutory  provision   403 

admits  existence  of  payee  403 

liability  equivalent  to  general  indorser   404 

conditional  debtor    404 

how  and  when  fixed 404 

contemporaneous  agreement 405 

words  limiting   405 

signature  as  agent 406 

existence,  acceptor  admits  408 

signature,  acceptor  admits  genuineness 408 

capacity  to  draw,  acceptance  admits   409 

fraud  of,  acceptance  not  rescinded  for   410 

presentment  for  payment  necessary  to  bind   (see  Pbesentmbnt  foe 

Payment) 442 

liability,  for  dishonor  by  nonpayment   473 

notice  of  dishonor  to  (see  Notice  of  Dishonor) 485 

need  not  be  given,  when   528 

discharged  by  what  act;  statutory  provision 544 

by  discharge  of  instrument 545 

in  foreign  bankruptcy  proceedings   546 

by  extension  of  time  to  maker,  etc 547 

reason  for  rule ;   eases  cited   548 

mere  indulgence  or  delay  549 

contract  must  be  enforceable  550 

effect  on  accommodation  parties   560 

forged  signature,  money  not  to  be  recovered 573 

rebuttal  of  presumption  as  to  validity 574 

liability,  law  governing  644 

Due  bills. 

what  constitutes,  and  form   w . . .     25 

when  held  a  negotiable  promissory  note  170 

cases  holding,  not  promissory  note  172 

time  of  payment 211 

Duress. 

note  void  for 37S 

E. 

Equities  and  defenses.      See  Defenses. 

Estate. 

instrument  payable  to   229 

debt  against,  consideration  for  note  291 
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Estoppel.  FAQE. 

party  precluded  by,  from  setting  up  forgery  567 

rule  of,  as  applied  to  forgery  568 

Evidence. 

parol,  admissible  to  show  intent  of  person  signing  as  agent S3 

as  between  original  parties 94 

cases  holding,  inadmissible 95 

general  rules  as  stated  by  Mechem 97 

possession  •prima  facie,  of  ownership   391 

not  admissible  showing  contemporaneous  agreement  between  drawer 

and  payee  . . . ; 405 

Exchange. 

provision,  effect  on  negotiability  202,  203 

nonnegotiability  of  instruments  containing 202 

Exchange  of  commercial  paper. 

as  a  consideration  281 

Execution. 

place  of,  effect  of  omission   241,  243 

Executors  and  administrators. 

succeed  to  interests  and  obligations  of  decedents 71 

bills  or  notes,  cannot  bind  estate  72 

personally  liable  for   , 72,  73 

signature  "  as  executor,"  etc 73 

of  decedents,  rights  as  to 74 

indorsement 75 

where  payable  to  two  executors  78 

presentment  for  payment,  notice  of  dishonor,  etc ;  76 

acts  of  one  of  two  or  more 77 

due  form,  to  estate  of  decedent  78 

effect  of  appointment  of  maker  as 78 

presentment  for   payment    481 

notice  of  dishonor  to,  when  party  is  dead 490 

Exhibition. 

of  instrument,  when  presented 457 

payment  refused  on  other  grounds   458 

Extension  of  time. 

provision  for,  destroys  negotiability    220 

sufficient  consideration   293 

to  principal  debtor,  discharges  indorser,  etc 547 

reason  for  rule ;  cases  cited   548 

mere  indulgence  or  delay  not  sufficient  549 

contract  for,  must  be  enforceable 550 

effect  on  accommodation  parties 550 

F. 

Fictitious  person. 

instrument  payable  to  order  of,  payable  to  bearer 231 
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to  sue,  sufficient  consideration  293 

Foreign  bill  of  exchange. 

determination  of  question  as  to  what  constitutes 13 

distinction  between  inland  and   13 

Forged  signatures. 

ratification  of  166 

Forgery. 

signatures,  effect  of ;    statutory  provision   565 

malting  or  alteration  of  instrument  constitutes   566 

indorsement,  effect  567 

does  not  pass  title 567 

when  party  precluded  from  setting  up  567 

estoppel '567 

ratification 570 

failure  to  repudiate  signature 571 

as  a  defense 572 

recovery  of  money  paid  because  of  573 

on  forged  signature  of  drawer  573 

on  forged  indorsement 575 

Form  of  negotiable  instruments. 

must  be  in  writing  161 

unconditional  promise  or  order  161 

payable  on  demand  or  at  fixed  time 161 

to  order  or  bearer   161 

certainty  of  drawee  162 

of  bill  and  note   168 

Fraud. 

vitiates  instrument   299 

instajices 299,  300 

as  against  creditors  300 

inadequacy  of  consideration,  evidence  of 300 

title  to  instrument  defective  because  of 374 

effect  on  holders  in  due  course  375 

signatures  procured  by,  instruments  void   376,  377 

misrepresentation  as  to  character  of  instrument 377,  378 

wh.en  not  a  defense  378 

burden  of  proof  on  holder  in  due  course 393 

Fraudulent  diversion. 

burden  pf  proof,  when  shown  394 

Future  time. 

determinable,  what  constitutes   212 

fixed  period  after  date  or  sight 213 
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G. 
Qambling.                                                                                                     page. 
as  a  defense 379 

Gambling  debts. 

instruments  in  payment,  illegal 298 

Grace,  days  of. 

abolished ;  statutory  provision 474 

statutes  of  different  States  476 

when  allowed 477 

computation,  rule  as  to   478 

presentment  for  payment,  when  made  478 

Gratuities. 

as  consideration 282 

Guarantor. 

presentment  for  payment  not  necessary  to  bind 445 

payment  by,  eflFeet  533 

Guardians.       See  Exectjtoes  and  Administkatobs. 

rules  applicable  to  79 

bills  and  notes  by,  estate  not  bound 79 

H. 

Holder. 

of  promissory  note,  who  is 22 

what  constitutes 22 

Holder  for  value. 

when  person  deemed  305 

value,  what  constitutes    305 

necessity  of  payment  of  value   305 

usurious  consideration    306 

when  lien  on  instrument  constitutes  lienor    307 

when  paper  transferred  for  antecedent  debt 308 

of  accommodation  paper,  transferred  before  maturity 311 

transferred  after  maturity   , 312 

Holders  in  due  course. 

of  partnership  notes,  rights  of 115 

rules  to  determine  who  are  117 

corporation  Mot  to  set  up  defense  of  ultra  vires 135 

accommodation  paper  by,  in  hands  of   13^ 

validity  in  hands  of 138 

rights  of,  receiving  paper  from  agents 140 

validity  of  delivery  conclusive  as  to    260 

transfer  of  instrument  for  antecedent  debt 288 

in  actual  payment  of  debt   289 

right  to   sue 358 

rule  at  common  law   358 
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payment  to  be  made  to 358 

what  constitutes ;  statutory  provision 359 

where  instrument  is  incomplete   360 

before  maturity    360 

equities  and  defenses,  transfer  after  maturity  361 

purchaser  in  good  faith 366 

without  notice  of  infirmity  or  defect  366 

instrument  payable  on  demand 367 

negotiation  within  reasonable  time 367 

notice  of  infirmity  or  defect  368 

actual   knowledge    368,  369 

instances  of  knowledge   368,  369 

inquiry,  when  should  be  made 369 

suspicious    circumstances    369,  371 

gross  negligence  in  failing  to  make 371 

lack  of  good  faith  must  be  shown 372 

knowledge  that  payee  is  agent  370 

where  oflScer  of  corporation  is  authorized  to  execute  paper 371 

circumstance  showing  bad  faith  372 

notice  before  full  amount  paid 373,  374 

fraud,  effect  on  title 375 

effect  of  misrepresentation  as  to  character  of  instrument 377 

takes  instrument  free  from  defect  or  defense 381 

incapacity  of  parties    382 

infancy,  lunacy,   intoxication    383 

want  of  authority   382 

of  agent   384 

of  corporate  oflScer   385 

conditions  and  agreements  between  original  parties 385 

title  derived  from,  free  from  defenses  , 387,  388 

where  purchaser  is  payee   390 

presumption  that  person  in  possession  is   390 

burden  of  proof,  when  fraud,  etc.,  is  shown 393 

law  governing  rights,  etc • 646 

Holiday. 

instrument  falling  due  on,  when  payable  474,  475 

Hnsband  and  wife.      See  Mabried  Women. 

joint  notes  of 69 

I. 

Idiots.     See  Incompetent  Pep.sons. 

Illegality. 

of  consideration,  what  constitutes  294 

immorality 294 

against  public  policy 295 

in  violation  of  statute   297 

wagers  and  gaming  contracts  298 

when  proven,  burden  of  proof  shifts 304 
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illegality  of  consideration 294 

illicit   cohabitation 294 

note  for  furniture  sold  for  house  of  prostitution 295 

Incompetent  persons. 

who   are   55 

contracts  voidable  olily    55 

presumption  as  to  Sanity    56 

■notice  of  insanity 56,  57 

implied  notice  56 

contracts  void,  after  inquisition   57 

for  necessaries  furnished  in  good  faith  57 

negotiable   instruments  by    58 

valid  if  entered  into  in  good  faith 59 

indorsement  by   59 

valid  as  to  prior  parties   60 

rights  of  innocent  holder   59 

defense  of  insanity  by  maker   60 

committees  not  to  bind  estate  by    79 

rights  .of  holder  in  due  course  383 

Indorsement. 

rights  of  infant  as  indorsee   50 

effect  of,  by  infant  or  corporation  51 

by  person  of  unsound  mind 59 

binding  on  prior  parties   60 

by  married  woman    67 

husband  may  authorize 67 

by  executors  and  administrators   75 

where  payable  to  two  executors 78 

by  agent,  how  representative  capacity  to  be  indicated 86,  87 

liability 99 

by  agents  and  officers  of  corporations   100 

by  bank  cashiers  101,  144 

case  cited  as  to  implied  power 145 

by  officers  of  corporations 143 

power  to  receive  includes  power  tt)  indorse  143 

implied  power  to  make 144 

form  of 147 

after  maturity,  instrument  payable  on  demand ,. 212 

blank,  when  payable  to  bearer 233 

consideration  in  case  of  275,  276 

where  for  accommodation,  not  required 276 

term  defined  318,  319 

form  of,  not  material  319,  320 

with  enlarged  liability  319 

how  made ;  statutory  provision  320 

in  pencil  or  by  mark 320 

place  of,  on  back  of  instrument  321 

allonge;  on  paper  attached  to  instrument 321 
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assignment  on  separate  instrument  is  not 322 

must  be  of  entire  instrument   323 

assignment  of  portion  of  instrument,  in  equity 323 

to  two  or  more  indorsees  324 

partial,  vests  equitable  title   324 

kinds  of ;   statutory  provision    324 

special,  what  is 325 

instances 325 

in  blank,  negotiated  by  delivery   326 

may  be  converted  into  special   326 

rule  as  to  filling  up   327 

effect,  in  general  ' 327 

restrictive,  what  is ;   statutory  provision    328 

classes 328 

language  to  be  used  to  constitute  328 

to  one  person  for  account  of  another 329 

for  collection,   effect,  etc 329 

for  deposit,  effect,  etc 330 

in  trust  for  use  of  other  person  331 

effect  of;   statutory  provision    332 

constitutes  indorsee  agent  for  indorser 332 

qualified,  what  constitutes  333 

without  recourse,  effect   333 

negotiability  not  affected 333 

how  made  334 

intent  to  limit  liability  must  be  clearly  expressed 335 

statutory  provision    336 

conditional,  definition  . . . 336 

does  liot  affect  negotiability 336 

liability  of  maker  or  drawer 337 

statutory  provision 337 

of  instrument  payable  to  bearer 338 

payable  to  two  or  more  persons 338 

authority  of  one  of  two  or  more  payees 339 

by  cashier  and  corporation  officer 339,  340 

to  bank  or  corporation 339 

by  treasurer  of  corporation 340 

in  representative  capacity 341 

where  name  of  payee  or  indorsee  is  misspelled 341 

presumption  as  to  time 342 

as  to  place  of 343 

when  made  at  inception  of  note 343 

of  overdue  paper,  effect 345 

holder  may  strike  out '346 

striking  out  subsequent,  effect 346 

special,  striking  out 347 

transfer  without,  title  acquired 347 

effect  of    348 

equitable  assignment    348 
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right  of  assignee  to  sue j 349 

notice  to  debtor 350 

when  made,  does  not  relate  back 350 

after  maturity,  when  transferred  by  delivery 351 

as  a  contract  411 

indorser,  who  deemed  ( see  Indobser) 412 

before  delivery,  liability  412 

qualified;  warranties 418 

genuineness  of  instrument  419 

validity 421 

title  in  holder  421 

capacity  to  contract 422 

no  knowledge  of  fact  impairing  title 423 

of  insolvency  of  maker 42.^ 

general,  warranties 424 

legal  effect  not  varied  by  parol  proof 428 

by  joint  payees  or  indorsees,  liability 432 

after  maturity,  when  demand  to  be  made  448 

forged,  does  not  pass  title  567 

recovery  of  money  paid  on 575 

of  prior  indorser,  effect  576 

validity,  law  governing  644 

force  and  effect,  law  governing 646,  647 

Indorser. 

insanity  of,  as  defense  by  maker 60 

person  signing  instrument  deemed,  where  doubtful  as  to  his  intention.  266 

appropriate  words  to  indicate  capacity 267 

who  deemed ;  statutory  provision 412 

irregular,  liability   412 

indorsement  before  delivery  412 

general  rule   412 

New  York  rule   413 

liable  as  promisor  or  maker;  Massachusetts  rule 414 

as  guarantor    414 

effect  of  statute  417 

Qualified  indorsement;  warranties   418 

genuineness  of  instrument 419 

identity  of  thing  sold  420 

validity 421 

title  in  holder   421 

no  knowledge  of  fact  impairing  title 423 

general,  liability;  statutory  provision  424 

warranty 424 

genuineness,  title,  and  capacity 425 

signatures  of  maker  and  prior  indorsers 426 

validity  of  instrument 427 

engagement  to  pay  428 

absolutely  bound,  when   428 


746  Index. 

Indorser  —  (Continued). 

general,  liability,  etc. —  (Continued).  page. 

liability  on  instrument  negotiable  by  delivery 429 

order  in  which  liable  430 

presumption 430 

agreement  as  to   431 

where  indorsement  is  by  joint  parties 432 

accommodation,  liability  as  imposed  by  statute 433 

liability  in  general 433 

obligations,  cases  cited  434 

order  in  which  liable 435 

agreement  to  control   436 

presentment  for  payment,  necessary  to  bind   (see  Pkesentment  fob 

Patment)  442 

liability,  on  dishonor  for  nonpayment 473 

notice  of  dishonor  given  to  ( see  Notice  or  Dishonob) 485 

to  notify  prior  indorser,  of  dishonor 487 

discharged  by  what  act ;  statutory  provision 544 

by  discharge  of  instrument  545 

of  prior  party  546 

maker  or  acceptor   547 

by  extension  of  time 547 

reason  for  rule ;  cases  cited   548 

indulgence  or  delay,  not  suflScient   549 

contract  must  be  enforceable  550 

effect  on  accommodation  parties 550 

rights  of,  on  payment  by 552 

against  maker  or  acceptor 552 

against  prior  party  553 

upon  payment  of  judgment  by  553 

liability,  law  governing   644 

Ilnfants. 

validity  of  contracts  made  by 43 

obligations  of  persons  dealing  with   45 

to  inquire  into  capacity  45 

contracts  for  necessaries 46 

commercial  paper  of  47 

voidable  and  not  void 47 

necessaries,  note  or  bill  for 48 

true  value  to  be  recovered 49 

rights  of  bona  fide  holder 48,  49 

rights  of,  as  payee  and  indorsee 50 

indorsement  by,  effect  51 

ratification  after  becoming  of  age 51 

effect  of 51 

what  constitutes  52 

mere  acknowledgment  insufficient 53 

when  inferred   53 

retention  of  property 54 

rights  of  holder  in  due  course  383 
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provisions  of 48,     52 

Infirmity. 

holder  must  take  without  notice  of 366 

notice  of,  what  constitutes  ( see  Notice)    368 

Inland  bill  of  exchange. 

definition 11 

Inquiry. 

when  should  be  made  by  purchaser 369 

suspicious  circumstances    369,  371 

negligence 371,  372 


Insane  persons.      See  Incompetent  Persons. 

Insolvency. 

of  principal  debtor,  when  dispenses  with  presentment  for  payment. . .  470 

Insolvent. 

notice  of  dishonor  to  493 

Installments. 

payment  in,  negotiability  not  affected 201 

does  not  affect  certainty  as  to  time  of  payment 209 

Interest. 

payment  of,  negotiable  if  contains  provision  for  199 

additional  rate,  after  maturity 200 

if  instrument  not  paid  at  maturity 200 

when  begins  to  run,  if  instrument  not  dated 264 

Intoxicated  person. 

contracts  of,  generally   61 

negotiable  instruments   61 

Intoxication. 

as  defense  against  holder  in  due  course 383 

I  OU. 

what   constitutes    26 

when  promissory  note   170,  172 

J. 
Joint  debtors. 

presentment  for  payment  to 463 

Joint  notes. 

of  husband  and  wife  69 

Judgment. 

on  note,  merger 543 
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actual,  of  defect  or  infirmity 368 

instances    368,  369 

that  payee  is  agent,  etc 370 

L. 
lUaw  merchaot. 

when  to  control   2 

part  of  public  law  3 

origin ;  statement  by  Cockburn,  Ch.  J 3 

effect  on  bills  of  exchange  6 

Law  of  place. 

general  principles 639 

governing  validity,  etc 641 

requisites  as  to  form  and  execution 641 

question  of  validity  642 

question  of  negotiability   643 

liability  of  indorser  and  drawer 644 

validity  of  indorsement 644 

liability  of  acceptor 645 

rights  of  holders  646 

indorsement,  effect,  and  enforcement  . ., 646 

assignment  or   sale   649 

demand,  notice,  protest 649 

Letter  of  credit. 

definition    35 

either  special  or  general  35 

characteristics   36 

effect    36 

form    36 

Liabilities  of  parties. 

of  accommodation 313 

of  maker 399 

of  drawer  403 

of  acceptor  406 

of  irregular  indorser;  indorsement  before  delivery 412 

of  general  indorsers  424 

order  in  which  liable 430 

of  agent  or  broker 432 

Liability. 

of  party  signing  as  agent 82 

of  agent,  when  agency  is  not  disclosed  (see  Agent) 84 

name  of  principal  in  body  of  instrument 90 

on  margin  of  instrument  91 
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of  agent 92 

parol  evidence  to  show  agent's  intent 93-97 

as  between  original  parties 94 

indorsing  negotiable  paper,  or  drawing  bill 99 

of  partnership  on  firm  notes  ( see  Partners  )   104-132 

after  dissolution   130 

of  dormant  partners 128 

of  parties  generally  (see  Acceptor;  Drawer;  Indorser;  Maker,  etc.) 

Lienor. 

having  lien  on  instrument  a  holder  for  value 307 

Lost  or  destroyed. 

bill  of  exchange,  protest 619 

Love  and  affection. 

as  a  consideration 281 

Lunatics.     See  Incompetent  Persons. 

M. 

Mall. 

service  of  notice  of  dishonor  by,  where  parties  reside  in  same  place. . .  505 

where  parties  reside  in  different  places 506 

when  notice  to  be  posted 507 

where  more  than  one  ma;il  leaves 508 

direction  of  notice 511 

to  nearest  post-office 512 

miscarriage  of  notice,  effect 515 

deposit  in  post-oflBce   516 

Maker. 

of  promissory  note 22 

signature  required  (see  Signattjrb)    162-165 

in  alternative,  not  binding 166 

forged,  ratification  166 

instrument  may  be  payable  to  order  of 223,  224 

liabilities    399 

engages  to  pay  according  to  tenor  of  instrument 399 

payment  to  fraudulent  holder 400 

signing  as  surety,  liability  401 

admits  existence  of  payee  402 

presentment  for  payment,  necessary  to  bind   (see  Presentment  for 

Payment)     439 

Marginal  figures. 

discrepancy,  words  to  control  262,  263 
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commercial  paper  void  under  common  law 62 

exceptions  to  rule 62,  63 

when  husband  civiliter  mortuius  63 

desertion  of  husband 63 

divorce  removes  restrictions  64 

effect  of  enabling  statutes  65 

bills  and  notes  of,  generally 66 

as  to  separate  estate  66 

indorsement  of    67 

husband  may  authorize   67 

reduction  into  possession 68 

Married  Women's  Property  Act,  English. 

provisions  of   65 

Marry. 

agreement  to,  as  a  consideration 282 

Maturity. 

purchase  before,  holder  in  due  course 360 

indorsement  after,  when  transferred  before 361 

transfer  after,  equities  and  defenses  (see  Defenses)   361 

indorsement  after,  when  demand  to  be  made 448 

time  of;  statutory  provision  474 

when  instrument  falls  due  on  Sunday  or  holiday 474,  475 

on  Saturday 475 

days  of  grace 476 

how  computed  479 

Merchandise. 

instruments  payable  in,  nonnegotiable  189 

Mistake. 

mutual,  as  to  consideration,  relief 301 

Money. 

negotiable  instrument  payable  in  188 

definition    190 

includes  currency,  and  current  bank  notes 190,  191 

foreign,  instrument  payable  in  194 

Canada,  payment  in 195 

optional  payment  in,  nonnegotiable 195 

instrument  payable  in  money  and  other  act  196 

promise  to  do  any  other  act  destroys  negotiability 234 

Months. 

mode  of  computing 479 

Moral  obligation. 

not  suflacient  as  consideration  284 
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power  to  contract 147 

controlled  generally  by  statute _. . . .   147 

to  borrow  money   148 

implied,  in  absence  of  statute 14S 

opinion  of  Judge  Dillon 148,  153 

statute  conferring  authority  to  do  some  act  requiring 149 

when  not  implied;  New  York  rule 151 

negotiable  instruments,  power  to  issue  152 

power  to  borrow  does  not  include  power  to  issue 153 

power  to  issue  to  be  expressly  conferred 154 

or  clearly  implied   155 

warrants  and  orders   155,  156 

opinion  of  Judge  Dillon  as  to  power  to  issue 156 

officers,  powers  as  to 157 

orders  and  warrants,  negotiability 183 

Municipal  orders.  -    - 

necessity  of  presentment  for  payment 444 

K 

Negotiability. 

of  promissory  notes  v.  ••  18 

eflFect  of  Statute  of  3  &  4  Anne,  chap.  9 20 

of  bill  of  lading  33 

of  letters  of  credit 35 

of  bonds  and  coupons  37 

requisites,  statutory  rule 161 

instrument  must  be  written  162 

mode  of  writing  not  material 162 

signature  of  maker  or  drawer 162 

promise  or  order  to  pay  168 

must  be  unconditional 175 

when  unconditional    182 

of  municipal  orders  and  warrants 183 

instrument  must  be  payable  in  money 188 

certainty  as  to  sum  to  be  paid 198 

what  constitutes  certainty    199 

interest,  provision  for  payment  immaterial 199 

installments,  provision  for  payment  in 201 

exchange,  provision  for,  does  not  affect 202 

contrary  opinions,  cases  cited   202,  203 

attorneys'  fees  and  costs  of  collection 204 

conflict  of  authorities  as  to  rule 205,  206 

as  to  time  of  payment 208 

destroyed  by  provision  for  extension  of  time 220 

instrument  payable  to  order  or  bearer 221 

words  of,  what  are 222 

as  an  essential  element  of  a  promissory  note 222 

not  affected  by  provision  authorizing  sale  of  collaterals 234,  235 
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authorizing  a  call  for  further  security 237 

retention  of  legal  title  in  collateral 237 

confession  of  judgment   234,  238 

waiver  of  benefits  intended  for  protection  of  obligor 239 

option  requiring  something  in  lieu  of  money 234,  240 

by  omission  of  date 241 

to  specify  consideration  241,  242 

place  where  drawn  or  payable   241,  243 

of  sealed  instruments   244 

statutory  provision    245 

not  affected  by  qualified  indorsement 333 

by  conditional  indorsement 330 

character  continues  343,  344 

terminated  by  discharge 346 

law  governing  question 643 

Negotiation. 

what  constitutes;  statutory  provision 316 

by  delivery,  of  instrument  payable  to  bearer  (see  Delivery)   317 

by  indorsement  ( see  Indoesembnt)   318 

of  overdue  paper   345 

by  prior  indorser   352 

by  delivery,  warranty   418 

genuineness  of  instrument  419 

title  in  holder 421 

capacity  to  contract '. 422 

no  knowledge  of  fact  impairing  title 423 

of  insolvency  of  maker   423 

after  payment  by  party  secondarily  liable  555 

Nonnegotiable  instruments. 

presumption  as  to  consideration 302 

assignment    353 

by  separate  writing  353 

effect    353 

rights  and  liabilities  of  parties  354 

notice  of  dishonor  488 

not  required  to  bind  indorser 488 

Notary. 

presentment  for  payment  need  not  be  made  by 450 

by  clerk   450 

notice  of  dishonor  by,  as  agent  of  holder 49G 

certificate  of  protest  of  foreign  bill  613 

protest  made  by 615 

not  precluded  because  interested  party  616 
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of  infirmity  or  defect   366 

what  constitutes  368 

actual  knowledge   368 

instances    368,  369 

when  inquiry  should  be  made 369 

actual,  or  circumstance  showing  bad  faith 372 

before  full  amount  paid 373,  374 

Notice  of  dislionor. 

to  executor  or  administrator   76,  77 

to  member  of  firm 132 

necessary  to  bind  drawer  or  indorser  485 

meaning  of  term    486 

as  distinguished  from  protest    486 

effect  of  failure  to  give  486 

to  a  drawer,  or  one  of  several  indorsers  487 

of  nonnegotiable  Instruments   488 

not  required  to  bind  indorser 488 

to  party  or  his  agent  489 

to  executor,  etc.,  where  party  is  dead 490 

to   partners    491 

dissolution  of  firm 491 

to  persons  jointly  liable   492 

to   bankrupt  or   insolvent   493 

by  whom  given   493 

by  holder,  or  by  person  in  his  behalf 493 

general   rule 49'4 

person  entitled  to  reimbursement  494 

by  agent  of  holder 495 

by  notaries  as  agents  , 496 

when  agent  may  give 497 

inures  to  benefit  of  subsequent  holders  and  prior  parties 497 

when  given  by  or  on  behalf  of  party  entitled  to  give 498 

sufficiency  and  form 498 

misdescription  of  instrument 499 

omission  of  time  of  payment 499 

variance,  when  not  material 499 

name  of  maker  must  be  included 500 

written  or  oral 500 

general  rule  .as.  tp. 501 

must  show  presentment  and  refusal  to  pay 501 

time  to  be  given  502 

....  reasonable,  .time 502 

what  -is  deemed 503 

...    useless  delay   503 

....  delay  in  giving,  when  excused 504 

when  parties  reside  in  same  place 505 

when  rent  by  mail 505 

when  parties  reside  in  different  places 506 

by  one  indorser  to  his  indorsee 509 

48 
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service  by  mail,  when  parties  reside  in  same  place 505 

when  parties  reside  in  different  places 506 

when  notice  to  be  posted  507 

where  directed 511 

to  post-ofSce  where  party  receives  mail  512 

to  nearest  post-ofiBce  512 

miscarriage,   effect   515 

diligence  to  ascertain  address 513 

what  constitutes  513 

consulting  directory 514 

misdirection,  after  due   515 

post-office,  deposit  in  516 

to  which,  to  be  rent 517 

where  to  be  rent  517 

when  address  is  given   517 

sufficiency  of  address 517 

waiver,  right  in  general  517 

when  and  how  made 518 

after  omission  to  give 518 

knowledge  of  omission  to  give 519 

must  be  unequivocal   520 

express  or  implied 521 

promise  to  pay   521 

taking  security  522 

by  whom  made  524 

whom  affected  524 

waiver  of  protest  is   525 

when  may  be  dispensed  with 526 

want  of  funds  526 

when  party  cannot  be  reached  after  due  diligence 527 

to  drawer,  when  need  not  be  given 528 

to  indorser,  when  need  not  be  given '. 529 

o. 

Omissions. 

not  affecting  validity  or  negotiability 241 

On  or  before  certain  date. 

time  of  payment  specified  as 214,  216 

Option. 

to  pay  in  money  or  goods 196 

resting  with  holder  of  note , 196 

with  holder  requiring  something  in  lieu  of  money 240 

where  instrument  is  ambiguous  to  treat  it  as  bill  or  note. ......  266 

Order. 

when  instrument  is  payable  to 223 

of  fictitious  person,  payable  to  bearer 231 

when  name  of  payee  is  Hot  that  of  person 233 
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instrument  to,  payable  to   221 

words  essential  to  constitute 222 

Order  to  pay. 

bill  of  exchange  must  contain 174 

words  sufficient  to  express 174 

of  civility,  as  "  please  pay,''  etc 175 

unconditional,  is  essential 175 

conditional,  examples  of 177,  178 

when  unconditional;  statutory  provision 182 

containing  indication  of  particular  funds 182 

statement  of  transaction 182,  184 

statement  of  consideration 184 

out  of  a  particular  fund,  conditional 186 

illustrations  alid  instances. 186,  187 

Overdue  instrument. 

subject  to  equities  and  defenses  (see  Defenses) 361-365 

subject   of  suspicion 365 

may  be  sued  on  by  holder 365 

P. 
Particular  fund. 

indication  of,  from  which  payable,  does  not  eflFeet  negotiability. .  182,  183 

municipal  orders  and  warrants 183 

order  or  promise  to  pay  out  of,  conditional 186 

general  rule  as  stated  by  Story 186 

illustrations  and  instances 186,  187 

order  payable  out  of , 579 

Parties. 

capacity  of,  early  restrictions 42 

powers  of,  to  contract 42 

infants,  powers  of  (see  Infants) 43 

incompetent  persons  as 55 

intoxicated  persons  as 61 

married  women   62 

alien  enemies 70 

executors  and  administrators 71 

trustees,  guardians,  committees 79 

agents    (see  AGENTS) 80 

partners  (see  Partners) 104 

corporations   ( see  Corporations) 132 

municipal  corporations  (see  Mtjnicipai,  Cokpokations ) 147 

liabilities  (see  Maker;  Acceptor;  Indorseb,  Etc.) 399 

Partners. 

general  rules  as  to 104 

what  constitutes  partnership 104-106 

agents  and  employees  given  shares,  etc 105 

bills  and  notes,  authority  of  one  partner ]  07 

authority  within  scope  of  business 107 
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bills  and  notes,  etc. —  (Continued).  page. 

restrictions  in  articles  of  agreement 108 

knowledge  of  restrictions 109 

1   presumption  in  favor  of  validity 109 

burden  of  proof  on  partners  to  show  lack  of  authority. ...   110 
where  firm  paper  was  used  for  benefit  of  individual  member.  110 

knowledge  of  party  dealing  with 110 

nontrading  firm,  no  implied  authority  112 

instances  where  authority  does  not  exist 113 

engaged  in  farming  and  as  planters 113 

Tights  of  bona  fide  holders  115 

toot  binding,  if  holder  knew  of  want  of  authority 116 

nor  if  made  by  nontrading  firm   116,  117 

accommodation  paper,  signing  firm  name 118 

not  binding,  when  holder  had  knowledge 119 

presumption   against   authority 119 

rebuttal  of  presumption 120,  121 

effect  of  knowledge  of  holder 122 

in  payment  of  debts  of  member 123 

presumption  against  validity 124 

in  name  of  individual  member 124 

presumptively  obligation  of  member 123 

by  one  member  for  one  of  firm 126 

not  binding  on  firm 126 

where  loan  was  made  for  use  of  firm 127 

discharge  of  debt  of  firm 128 

dormant  partner,  liability  128 

effect  of  dissolution  of  partnership 129 

notice  must  be  given  to  release  members 130 

authority  of  liquidating  partner 131 

drawn  by,  upon  firm,  a  promissory  note 225 

presentment  for  payment  461 

after  dissolution 462 

to  a  single  member 462 

distinction  between,  and  joint  debtors 463 

notice  of  dishonor  to 491 

on  dissolution  491 

Patent  rights. 

notes  for,  consideration 285 

Payee. 

of  bill  of  exchange,  who  is 15 

of  promissory   note 22 

rights  of  infant  as 50 

instrument  payable  to  joint 223,  227 

to  one  of  several 223,  227 

to  be  indicated  with  reasonable  certainty 228 

■name  not  that  of  person,  instrument  payable  to  bearer 233 

maker  admits  existence 402 

drawer  admits  existence 403 
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Payment.  pace. 

in  money,  negotiability  depends  on 188 

certainty  as  to  amount 198 

of  interest,  does  not  affect  negotiability 199 

in  installments,  negotiability  not  affected 201 

time  of,  rule  as  to 208 

when  payable  on  demand 209 

when  no  time  is  expressed 210 

indorsement   after   maturity 212 

determinable  future,  what  constitutes 212 

fixed  period  after  date  or  sight 213 

on  or  before  certain  date 214-216 

before  maturity  at  option  of  holder 216 

fixed  period  after  specified  event 218 

upon  the  death  of  a  person 218 

contingency  as  to 219 

on  day  certain,  or  before  in  certain  event 220 

extension,,  effect  of 220 

to  order  or  bearer,  instrument  to  provide  for 221 

presentment  for   (see  Pbbsentment  foe  Payment) 438 

Payment  for  honor  supra  protest. 

may  be  made  by  any  person 625 

for  honor  of  indorser  or  drawer 625 

how  made 625 

notarial  act  of  honor   625 

declaration  by  payer 625 

preference  of  party  offering 626 

effect,  on  subsequent  parties 626 

refusal  of  holder  to  receive,  effect 626 

payer  entitled  to  bill 627 

Payment  in  due  course. 

what  constitutes ;   statutory  provision 483 

discharge  of  instrument  by 531 

by  maker  or  acceptor 532 

effect  of    532 

by  accommodation  party 533 

by  guarantor  533 

to  whom  made 534-536 

how  to  be  made 537 

made  by  persoil  secondarily  liable,  rights  on 552 

rights  agaiMst  maker  or  acceptor 552 

against  prior  party 553 

by  indorser  to  indorsee ' 554 

right  to  negotiate 555 

Physicians  and  surgeons. 

members  of  fil-m  not  to  bind  firm  by  note,  etc 113,  114 
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Place  of  payment.                                                                               page. 
omission  to  specify,  immaterial 243 

Place  of  presentment. 

proper,  what  is  (see  Peesentment  foe  Payment) 451 

statutory  provision   453 

Possession. 

'prima  fame  evidence  of  ownership  391 

of  instrument,  presentment  for  payment 449 

Post-dated  instruments. 

provisions  as  to 246 

checks,  post-dating  does  not  aifect  validity 247 

Pre-existing  debt. 

constitutes  value   287 

as  consideration  for  transfer  of  instrument 288 

when  transfer  is  made  in  full  payment 289 

holder  of  note  as  collateral,  a  holder  for  value 308 

Presentment  for  acceptance. 

when  required;  statutory  provision 585 

of  bills  payable  after  sight 586 

not  required,  of  bills  payable  on  day  certain 586 

within  reasonable  time 587 

what  constitutes   587 

how  made;  statutory  provision 588 

to  whom  to  be  made 589 

proper  place 589 

days  on  which  to  be  made 590 

where  time  is  insufficient   590 

excused,   when;    statutory   provision    (see   Presentment   fob   Pay- 
ment)     

dishonor  by  nonacceptance 591 

duty  of  holder 592 

rights  of  holder 592 

Presentment  for  payment. 

to  executors  and  administrators 76 

to  member  of  firm 132 

necessity  for ;  statutory  provision 489 

principal  debtor,  not  necessary  to  bind 440 

effect  of  failure 441 

need  not  be  alleged  or  proved 441 

drawer  and  indorsers,  necessary  to  bind 442 

to  bind  accommodation  indorser 443 

of  municipal  orders  and  drafts 444 

guarantor,  not  necessary  to  bind 445 
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when  to  be  made ;  statutory  provision -  445 

payable  on  day  specified 446 

payable  on  demand 446 

when  instrument  bears  interest 446,  447 

interest  payable   semi-annually 447 

■without  interest   447 

indorsement  after   maturity 448 

sufficiency;  statutory  provision 448 

by  whom  made 449 

when  holder  is  dead 449 

at  reasonable   hour 450 

what  constitutes 450 

circumstances  to  control 451 

proper  place  451 

to  whom  made,  generally 452 

proper  place ;  statutory  provision 453 

when  place  is  specified 453 

place  not  specified,  but  address  given 455 

place  and  address  not  specified 456 

at  usual  place  of  business  or  residence 456 

removal,  or  change  of  residence 456 

instrument  must  be  exhibited 457 

where  payment  is  refused  on  other  grounds 458 

bank,  when  instrument  payable  at 459 

presentment  at,  generally 459 

when  note  is  at '. 459 

during  business  hours , 460 

where  debtor  has  no  funds  at 461 

when  principal  debtor  is  dead 461 

to  partners,  general  rule 461,  462 

after  dissolution  462 

to  joint  debtors ; 463 

drawer,  when  not  required  to  bind ; ; 464 

lack  of  sufficient  funds : ; :  464 

exceptions  to  rule : 464 

reasonable  grounds  to  expect  payment ; .  465 

what   constitute    ; 465 

indorser,  when  not  required  to  bind 466 

where  he  is  party  accommodated 466 

delay,  when  excused;  statutory  provision 467 

existence  of  malignant  disease 467 

sickness  of  holder 467 

when  dispensed  with;   statutory  provision :.:.;.;  468 

reasonable  diligence,  exercise  of ; . ; ;   468 

to  ascertain  residence,  etc.,  of  maker,  etc 468,  469 

what  constitutes .......:.  -469 

insolvency  of  principal  debtor 470 

waiver,  what  constitutes -470,  471 

express  or  implied 471 
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instrument  falling  due  on  Sunday  or  holiday 474;  475 

on  Saturday   475 

days  of  grace  abolished 474,  476 

how  computed   478 

computation  of  time 479 

to  acceptor  for-honor,  how  made 624 

delay   in   making 624 

of  check   630 

eflfeet   of   delay 630 

reasonable  time  for 632 

law  governing    649 

President. 

of  corporation-,  power  to  issue  bills  and  notes   141 

Presumption. 

of  sanity   56 

as  to  authority  of  public  agents 102 

in  favor  of  validity^  of  partnership  paper 109 

against  authority  of  member  to  bind  firm  by  accommodation  paper.  119 

corporation  paper,  in  favor  of  validity 137 

as  to  date  of  instrument 246 

of  valid  delivery 260 

conclusive  as  to  hona  fide  holders 260 

of  intent  to  deliver,  by  placing  signature  on  instrument 261 

as  to  consideration ;  statutory  rule 301 

of  nonnegotiable  instruments 302 

eif ect  of  use  of  words  "  value  received  " 303 

as  to  time  of  indorsement 342 

place  of  indorsement 343 

when  indorsement  was  made  at  inception 343 

that  holder  is  holder  in  due  course 390,  391 

effect  when  fraud,  etc.,  is  shown 393 

possession  prima  facie  evidence  of  ownership 391 

as  to  good  faith 392 

when-  full  value  is  paid 396 

as  to-  order  of  liability  of  indorsers 430 

as  to  alterations  in  instruments 559,  560 

signature  of  drawer,  rebuttal 574 

certificate  of  protest  by  notary 613 

i-ebuttal  of 614 

Procuration. 

signature  of  agent  by 98 

Promise  to  pay. 

must  be  contained  in  promissory  note 168 

words  of  promise  required 169 

"  good  for,"  sufficient 170 
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illustrations  of  forms  of  words  indicating 170,  171 

bare  acknowledgment  of  debt  insufficient 173 

word   "  payable  "    imports 174 

must  be  unconditional 175 

conditional,   examples   of 177 

when  unconditional ;    statutory  provision 182 

containing  indication  of  particular  funds 182 

statement  of  transaction 182,  184 

statement  of  consideration 184,  185 

out  of  particular  fund,  conditional 186 

illustrations  and  instances 186,  187 

Promissory  note. 

definition  17 

not  essentially  negotiable 18 

origin  and  development 18 

Statute  of  3  &  4  Anne,  chap  9 20 

parties ;  maker  and  payee 22 

certificates  of  deposit,  if  negotiable,  are  27 

must  contain  words  of  promise 169 

requisites  to  render  negotiable   (see  Nbgotiabilitt) 161 

form  of   ■ 168 

due  bill  as 170,  172 

bare  acknowledgment    insufficient 173 

must  be  payable  in  money,  to  be  negotiable 188 

payable  in  currency  or  current  funds 191,  192 

in  foreign  money 194 

in  money  or  merchandise 195 

and  additional  act. 196 

certainty  as  to  amount 198 

negotiability  as  an  essential  element 222 

bill  drawn  by  drawer  upon  himself  declared  on  as 225 

by  agent,  etc.,  on  his  principal 225 

bill  of  exchange  when  treated  as 581 

Protest. 

meaning    of   term   as    distinguished    from   notice   of    dishonor    (see 

Notice  of  Dishonob) 486 

waiver,  waives  notice  and  demand 525 

for  nonaeceptance  or  nonpayment   '530 

means  what  610 

of  foreign  bill,  necessary 609 

effect  of  failure 609 

why   required    610 

how  made;  statutory  provision ' 611 

requirements  generally   611 

contain  copy  of  instrument 611 

notarial   seal 611 

time  and  place  of  presentment 612 
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certificate  of,  necessity 612 

evidence   of   facts   stated 613 

by  whom  made;   statutory  provision 615 

notary   615 

person  not  a  notary 615 

when  to  be  made 616 

place  of  making 617 

for  nonpayment,  after  protest  for  Honacceptance 618 

before  maturity  where  acceptor  is  insolvent 618 

where  bill  is  lost  or  destroyed 619 

when  dispensed  with 619 

of  bill  accepted  for  honor 623 

Public  officers. 

negotiable  instruments  by 102 

'  '  ■  when  personally  liable 102,  103 

presumption  as  to  authority 102 

power  to  issue 157 

instrument  payable  to  order  of 223,  228 

Public  policy. 

consideration  against,  illegal 295 

instances  cited    296 

compounding  crime   297 

Q. 

Qualified  indorsement. 

what  constitutes ;   general  effect 333 

without  recourse,  effect , 333 

negotiability   not   affected 333 

liability  of  indorser 334 

how  made 334 

intent  to  limit  liability  to  be  clearly  expressed 335 

statutory  provision   i  336 

K. 
Ratification. 

of  note  of  infant  after  becoming  of  age 51 

effect  of    < 51 

what   constitutes    52 

mere  acknowledgment  insufficient 53 

when  inferred   53 

retention  of  property 54 

of  accommodation  paper  of  corporation  by  stockholders 137 

of  unauthorized  signature 166 

must  be  with  full  knowledge 167 

of  forged  instruments ;  effect 570 

failure  to  repudiate  signature 571 
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Reasonable  hour.  page. 

for  presentment  for  payment 450 

what  constitutes 450 

circumstances  to  control 451 

Reasonable  time. 

negotiation,  of  instrument  payable  on  demand. 367 

notice  of  dishonor  to  be  given  within 502 

what  is  deemed 503 

Referee. 

in  case  of  need 581 

Release. 

of  valid  and  subsisting  right,  sufficient  consideration 287 

Renunciation. 

discharge  of  instrument  by 542 

must  be  in  writing   542 

holders  indue  course  not  affected >, 542 

i 

Restrictive  indorsements. 

what  are ;   statutory  provision 328 

effect  of;  statutory  provision 332 

to  constitute  indorsee  age!nt  of  indorser 332 

s. 

Sans  recourse. 

indorsement    (see  Qualified   Indorsement) 333 

Saturday. 

instrument  falling  due  on,  when  payable 474,  475 

Sealed  instruments. 

negotiability    244 

statutory  provision  as  to 245 

Secretary. 

of  corporation,  power  to  issue  bills  and  notes 141 

Service. 

of  notice  of  dishonor  (see  Notice  op  Dishonob). 

Services. 

sufficient  consideration - 286 

Set. 

bills  in  a 16 

form  of  parts 16 

Set-off. 

defense,  where  transferred  after  maturity 363 
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of  party  may  be  made  by  agent 82 

words  adding  description  of,  as  agent 83 

efifect,  when  made  without  authority 82 

by  agent,  how  made 86,    87 

representative  capacity,  how  indicated 87,     88 

i'llustro'tions   . 88 

name  of  principal  disclosed  in  instrument 89 

on  margin  of  instrument 90,    91 

parol  evidence  to  show  intent 93-97 

by  procuration,  effect 98 

of  maker  or  drawer  required 162 

where  to  be  placed 163 

in  attestation   163 

necessity;  effect  of  failure 163 

figures  or  mark  in  lieu  of 164 

term   defined    164 

of  fictitious  or  assumed  name 165 

should  be  unambiguous  and  explicit 165 

'         in  the  alternative  166 

unauthorized,  ratification  of 166 

.  must  be  with  full  knowledge 167 

by  two  or  more  persons,  where  words  "  I  promise,"  etc.,  are  used ....   267 

in  trade  of  a-ssumed  name,  liability 268 

reason  for  rule 269 

procured  by  fraud,  instruments  void  376,  377 

of  drawer,  acceptor  admits  genuineness  408 

forged,  payment  by  acceptor 409 

of  maker,  indorser  warrants  425 

Statute. 

act  in  violation,  illegal  as  consideration  297 

wagers  and  gaming  contracts 298 

Subrogiation. 

of  accommodation  party  to  rights  of  holder 314 

Sum. 

to  be  paid,  must  be  fixed  and  certain 198 

Sunday. 

instrument  falling  due  on,  when  payable 474,  475 

Surety. 

maker  signing  as,  liability 401 

effect  of  use  of  word 401 

Surrender. 

of  instrument,  discharge  by  540 
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how  computed;  statutory  provision 479 

general  rule  479 

months    479 

Time  of  maturity. 

fixed  by  statute   474 

general  rule,  where  instrument  falls  due  on  Sunday  or  holiday  ....  475 

how  computed  470 

Time  of  payment. 

negotiable  instrument  to  be  paid  on  demand  or  at  fixed  future  time . .  208 

effect  of  failure  to  state   208 

in  installments,  does  Hot  affect  negotiability 209 

on  demand,  when  payable   209 

instrument  expressing  no    210 

indorsement  after  maturity   212 

determinable  future,  what  constitutes  212 

fixed  period  after  date  or  sight  213 

as  affected  by  executory  consideration 213 

on  or  before  a  certain  date 214-216 

before  maturity  at  option  of  holder 216 

fixed  period  after  specified  event 218 

after  the  death  of  a  person  218 

event  to  be  one  which  must  happen 218 

contingency  as  to    219 

on  day  certain,  or  on  happening  of  event 220 

Trade  name. 

liability  where  person  signs 268 

reason  for  rule 269 

Transfer. 

without  indorsement   347 

effect ;  equitable  assignment   348 

notice  to  debtor 350 

indorsement  when  made  does  not  relate  back 350,  351 

after  maturity,  equities,  and  defenses  (see  Defenses) 361-365 

Treasurer. 

of  corporation,  power  to  issue  bills  and  notes 138-140 

Trust. 

indorsements  in,  effect,  etc 331 

Trustees.     See  Executors  and  Administrators. 

rules  applicable  to  79 

bills  and  notes  by,  estate  not  bound 79 
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U. 
Ultra  vires.  fagk 

defense,  corporation  not  to  set  up 135 

accommodation  indorsement  by  corporation  is  136 

Usury. 

as  a  defense  in  action 380 

statutes  as  to  380 

new  note  given  for  one  tainted  with 381 

V. 
Validity. 

of  negotiable  instruments  not  affected  by  omission  of  date 241 

nor  to  specify  value  received,  or  consideration 241,  242 

place  of  drawing  or  payment   241,  243 

warranty,  negotiation  by  delivery  or  qualified  indorsement 421 

by  general  indorser  427 

of  instruments,  what  law  governs 642 

of  verbal  acceptance,  law  governing 645 

Valuable  consideration. 

defined    277 

Value. 

what  constitutes  277 

to  make  person  holder  for  value 305 

holder  for,  what  constitutes  305 

necessity  of  payment  of 305 

usurious  consideration 306 

lien  on  instrument,  constitutes  lienor 307 

Value  received. 

omission  of  words  not  material   242 

effect  of  use  of  words  303 

Violation. 

of  statutes,  act  illegal  as  consideration 297 

w. 

Wagers. 

instruments  in  payment,  illegal 298 

Waiver. 

of  benefits  of  law,  provision  does  not  impair  negotiability 234,  238 

of  rights,  su£Scient  consideration 287 

of  notice  of  dishonor 517 

when  and  how  made 518 

after  omission  to  give  notice 518 

knowledge  of  omission  to  give 519 

must  be  unequivocal   520 
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Waiver  —  (Continued), 

of  notice  of  dishonor —  (Continued).  page. 

express  or  implied  S21 

promise  to  pay 521 

taking   security    522 

by  whom  made  524 

whom  affected  S24 

of  protest,  waives  demand  and  notice 525 

Warranties. 

by  maker   393 

by  drawer 403 

by  acceptor    406 

by  negotiation  by  delivery 418 

by  qualified  indorsement 418 

genuineness  of  instrument 419 

identity  of  thing  sold  420 

validity  421 

by  general  indorser  424 

Without  recourse. 

indorsement  (see  Qualified  Indobsbment)   333 

Writing. 

negotiable  instrument  must  be  in 162 

manner  of,  not  material 162 
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